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Part 1 Introducti on
The Zoning Regulati ons1 are, in many ways, an instructi on manual for building neighbor-
hoods, sites, and buildings.   A wide variety of audiences uses this instructi on manual.  
Investors use the Zoning Regulati ons to identi fy development opportuniti es that will 
yield an opti mal rate of return.  Architects and engineers use the Zoning Regulati ons to 
determine how to comply with the law.  Citi zens use the Zoning Regulati ons to protect 
their neighborhoods from inappropriate intrusions.   These stakeholders come from 
many backgrounds – from those who engage in land development on a day to day basis, 
to persons who engage the ordinance on an intermitt ent basis when applicati ons are 
fi led that aff ect them.

Like most states, the District’s zoning legislati on establishes rules for amending and 
administering the Zoning Regulati ons.  However, the District’s insti tuti onal background 
is unique.   Understanding the legislati ve complexiti es and insti tuti onal framework is 
important to understanding how to reform the technical and legal infrastructure.

This report is organized in several parts.  Part 1 discusses the insti tuti onal framework of 
zoning in the District.  Part 2 describes the types of acti ons taken by the Zoning Commis-
sion and Board of Zoning Adjustment, along with how those acti ons compare to nati onal 
practi ce and the criteria discussed above for improving land use decisionmaking.  Part 
3 discusses the procedural steps the Zoning Commission and Board of Zoning Adjust-
ment follow in their procedures.  Part 4 discusses constructi on code issues.  These are 
the ministerial (building permit and certi fi cate of occupancy) processes used by DCRA 
and its relati onship to the Zoning Commission and Board of Zoning Adjustment.  Part 5 
concludes with suggesti ons for improving the process that the Zoning Commission and 
Board of Zoning Adjustment can consider.

Insti tuti onal Framework

The decisions of a zoning body or offi  cial must fi nd their basis in organic law (which 
provides their authority to act), and regulati ons that implement their authority.  Unlike 
zoning in other states, the District’s Zoning Regulati ons are subject to enabling legisla-
ti on that was adopted by Congress (the Zoning Act).  In additi on, several unique federal 
agencies or offi  cials - such as the Nati onal Capital Planning Commission (NCPC), the 
Commission on Fine Arts (CFA), and the Architect of the Capitol (AOC), parti cipate in 
land use decisions in the District.  Because the District is the seat of the Federal govern-
ment, the Federal government has representati on on the District’s zoning administrati ve 
bodies.  In additi on, a Federal agency (NCPC) reviews the District’s zoning cases with 
regard to how these impact Federal interests2.   This makes zoning in the District unique 
as compared to any other local government in the Nati on.

In 1973, Congress adopted the Home Rule Act3  which grants the District of Columbia 
parti al home rule and delegates legislati ve powers to the local government4.    The 
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self-governing aspects of the Home Rule Act are contained in Titles III and IV, known 
as the District Charter, which operates like a state consti tuti on5.   Except where specifi -
cally limited in the Home Rule Act, the District’s legislati ve power extends to all rightf ul 
subjects of legislati on within the District consistent with the Consti tuti on and the Home 
Rule Act6.   The legislati ve power granted to the District by the Home Rule Act is vested 
in the Council7.    

In 1995, 22 years aft er the advent of home rule, Congress found that the District gov-
ernment was in the midst of a fi scal emergency, mismanagement, and failing to deliver 
eff ecti ve or effi  cient services to residents8.  In response, Congress established what was 
popularly known as the Control Board in the District of Columbia Financial Responsibil-
ity and Management Assistance Act of 1995, Pub.L. No. 104-8, § 2(a)(1), (2) & (4), 109 
Stat. 97, 98 (1995) (FRMAA). Composed of fi ve members appointed by the President of 
the United States, the Control Board had wide-ranging powers to improve the District 
government’s operati ons.  In 1996, Congress amended the FRMAA creati ng the District 
of Columbia Financial Responsibility and Management Assistance Authority -- the offi  cial 
name of the Control Board -- to strengthen the Control Board. Under 
§ 207(d), it was given the ability to issue binding orders, rules, and regulati ons to the 
same extent as the Mayor or the head of any department or agency of the District gov-
ernment9.   The Control Board’s mission extended beyond fi nancial management, and 
also addressed regulatory issues.  This led the Zoning Commission to approve signifi cant 
amendments to the District’s zoning procedures which are discussed in greater detail 
below.

Zoning legislati on in the District diff ers from most local governments because, in the Dis-
trict, legislati ve zoning powers are vested in the Zoning Commission.  The power to zone 
is legislati ve, and the Zoning Commission is a quasi-legislati ve body10.   The Zoning Com-
mission also performs administrati ve functi ons, such as the approval of Planned Unit 
Developments (PUDs) and campus plans.  Its rules of procedure are codifi ed in Chapter 
30 of the Zoning Regulati ons.  

The Board of Zoning Adjustment (BZA) is a quasi-judicial body established by statute 
(D.C. Offi  cial Code § 6-641.07).  Administrati ve decisions include special excepti ons, 
variances and appeals from decisions of the Zoning Administrator and any agent of DC 
government relati ng to zoning issues.  The BZA is a familiar body.  These boards (some-
ti mes referred to as Boards of Adjustment, Zoning Boards of Appeals, or similar names) 
are created in nearly every state, and have been a feature of American land use decision 
making since the 1922 Standard Zoning Enabling Act.  Unlike the Zoning Commission, 
the BZA has no legislati ve authority.  Its purpose is to administer the Zoning Regulati ons 
adopted by the Zoning Commission.

Ministerial and enforcement decisions include “building certi fi cati ons” and permits.   
These decisions are made “over the permit counter” without a public hearing.   These 
are handled by the Offi  ce of the Zoning Administrator at the Department of Consumer 
and Regulatory Aff airs (DCRA).  DCRA handles building permits and certi fi cates of oc-
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cupancy.   The Zoning Administrator is the fi rst level to administer, interpret, and enforce 
the Zoning Regulati ons.   As part of this functi on, the Zoning Administrator determines 
whether the acti viti es authorized by the building permit or certi fi cate of occupancy 
comply with the Zoning Regulati ons11.   The Zoning Administrator writes zoning compli-
ance lett ers that answer questi ons about zoning districts and zoning regulati on compli-
ance informati on on specifi c structures12.   The Zoning Administrator may appear before 
the Board of Zoning Adjustment when it denies, revokes, or renders an interpretati on of 
the zoning standards.

The Offi  ce of Zoning also has ministerial and administrati ve functi ons. For example, the 
Offi  ce of Zoning provides the “Offi  cial Zoning Certi fi cati on” as to the district map des-
ignati on13.     This provides an offi  cial determinati on about which zoning district applies 
to a property.   However, it does not indicate whether a use or development proposal is 
permitt ed in the district.   In additi on, a determinati on of district status by  DCRA (as op-
posed to the Offi  ce of Zoning) would not have offi  cial status.  

The District’s Advisory Neighborhood Commissions (ANCs) are a unique enti ty.  The 
elected ANCs advise the District government on matt ers of public policy and review and 
make recommendati ons concerning zoning changes, variances, public improvements, 
licenses, and permits of signifi cance to neighborhood planning and development.  The 
ANCs are also involved in the District’s Comprehensive Planning process.  There are 37 
ANCs across the city (see ANC website at htt p://anc.dc.gov/anc/site/default.asp).  They 
are further subdivided into 323 Single-Member Districts (SMDs). 

ANCs are enti tled to noti ce of proposed zoning changes, variances, public improve-
ments, licenses, or “permits of signifi cance” to neighborhood planning and development 
within their area (D.C. Offi  cial Code § 1-207.38(d)).  ANCs have automati c party status 
for contested cases before the Zoning Commission and cases before the BZA (11 DCMR 
§§ 3099.1, 3199.1; Bannum, Inc. v. District of Columbia Bd. of Zoning Adjustment, 894 
A.2d 423, 429-30 (D.C. 2006)).  This includes not only zoning changes and various policy 
issues as designated in the D.C. Offi  cial Code14,   but also planned unit developments15,  
applicati ons for air space development16,   Zoning Commission approvals under the Capi-
tol Gateway and Southeast Federal Center overlay districts17,   appeals, variances, and 
special excepti ons.  By statute, the Zoning Commission or BZA must give “great weight” 
in their deliberati ons to “[t]he issues and concerns raised in the recommendati ons of” 
an ANC.  D.C. Offi  cial Code § 1-309.10(d)(3)(A);  Spring Valley-Wesley Heights Citi zens 
Ass’n v. District of Columbia Zoning Com’n, 856 A.2d 1174 (D.C. 2004); Foggy Bott om 
Ass’n v. District of Columbia Bd. of Zoning Adjustment, 791 A.2d 64, 76 (D.C. 2002).  The 
“great weight” requirement requires a writt en report from the ANC, acknowledgment 
of the ANC as the source of the recommendati ons, and explicit reference to each of the 
ANC’s issues and concerns (D.C. Offi  cial Code § 1-309.10(d)(3)(A)).   The Zoning Commis-
sion or BZA must arti culate specifi c fi ndings and conclusions with respect to each issue 
and concern raised by the ANC on the record (D.C. Offi  cial Code §  1-309.10(d)(3)(B)).

In the District, federal agencies are extensively involved in the zoning process.  Key agen-
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cies include NCPC, the Nati onal Park Service (NPS), and the AOC.   NCPC is the federal 
government’s planning agency, which reviews federal project design and federal capital 
improvements18.    NCPC has a representati ve on the BZA, but not on the Zoning Com-
mission.  Both the NPS and the AOC have a representati ve on the Zoning Commission.  
The Zoning Act establishes a mandatory 30-day referral to the NCPC from the Zoning 
Commission19.   The Zoning Commission must deposit all zoning regulati ons, maps, or 
amendments with the NCPC20. 

The Zoning Regulati ons

From the viewpoint of an applicant and the general public, the principal legal document 
is the Zoning Regulati ons.   The District Zoning Regulati ons are codifi ed as Title 11 of the 
District of Columbia Municipal Regulati ons (DCMR)21.   The text of the Zoning Regula-
ti ons is adopted through formal rulemaking by the Zoning Commission.  The Zoning 
Regulati ons control the permitt ed uses, dimensions (such as permitt ed height, setbacks, 
and fl oor area), and design of new development or redevelopment in the District.
The Zoning Regulati ons impose restricti ons on land uses by district, and establish di-
mensional standards.  It also creates procedures to follow when changing zoning rules, 
changing map designati ons, or applying for permits or approvals such as special excep-
ti ons, planned unit developments, or building permits.  However, external sources and 
decisions have an infl uence on how the Zoning Regulati ons are applied and interpreted.  
These sources include Zoning Commission and BZA orders, court decisions, other stat-
utes, and the Comprehensive Plan.

The Zoning Regulati ons govern both ministerial and discreti onary acti ons with respect to 
zoning.  Ministerial acti ons are routi ne, nondiscreti onary zoning ordinance implementa-
ti on matt ers carried out by the staff , including issuance of permits for permitt ed uses22.   
They do not require a public hearing.  A discreti onary acti on requires the decisionmak-
ing enti ty to exercise judgment in fi nding facts and applying the law to the facts.  The 
Zoning Commission adopts the text of the Zoning Regulati ons through formal rulemak-
ing – a discreti onary act.  Other discreti onary acti ons that involve contested case proce-
dures include:

Zoning Commission orders related to PUDs, map amendments, air right develop-• 
ments, campus plans, and design review cases; and 
BZA orders related to special excepti ons, variances, and appeals. • 

Ministerial acti ons by the Offi  ce of Zoning include zoning certi fi cati ons.  The issuance of 
building permits and certi fi cates of occupancy by DCRA are also ministerial functi ons.

These contested case and ministerial decisions apply the Zoning Regulati ons to parti cu-
lar situati ons.  The Zoning Commission and BZA’s interpretati on of their own rules is 
enti tled to deference by the courts (Bannum, Inc. v. District of Columbia Bd. of Zoning 
Adjustment, 894 A.2d 423, 429 (D.C. 2006); Watergate West, Inc. v. District of Columbia 
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Board of Zoning Adjustment, 815 A.2d 762, 765 (D.C.2003); Dupont Circle Citi zens Ass’n 
v. District of Columbia Board of Zoning Adjustment, 749 A.2d 1258, 1262 (D.C.2000)).  As 
a result, the interpretati on adds meaning to the rules.  The full reach and meaning of a 
zoning rule, therefore, requires familiarity with how decisionmaking enti ti es, such as the 
Zoning Commission and BZA, have applied it.

District case law can also add meaning to a zoning rule.   A court decision can affi  rm or 
deny the Zoning Commission or BZA’s interpretati on of a rule.  If a proper challenge is 
asserted, a court can also invalidate a rule, wholly or parti ally, on grounds of statutory 
authority or the impairment of consti tuti onal rights.  Contested case proceedings are 
reviewable in the District of Columbia Court of Appeals23.     Rulemaking is reviewable in 
the District of Columbia Superior Court24.  

Like most zoning ordinances, the Zoning Regulati ons contain numerous references to ex-
ternal statutes or regulati ons.   These statutes or regulati ons can serve several purposes.  
First, they can extend protecti ons to parti cular types of uses or situati ons.   One example 
of this is the federal Religious Land Use and Insti tuti onalized Persons Act (RLUIPA) (42 
U.S.C. §§ 2000bb et seq.), which protects religious assemblies and specifi cally applies to 
zoning (42 U.S.C § 2000cc to 2000cc-5).  Second, external laws can provide an extra, and 
someti mes more detailed, set of regulati ons to a parti cular use or situati on.  In those 
cases, a zoning rule may rely on defi niti ons or other content that is furnished by that 
rule.  Finally, the external regulati on may provide an additi onal set of standards that are 
triggered by the development process.  A prime example is the building code (known in 
the District as the Constructi on Code and codifi ed at 12 DCMR).  If key terms or concepts 
are defi ned diff erently in these codes, both sets of regulati ons can become confusing for 
applicants and administrators.

The Comprehensive Plan is an important reference document for the Zoning Regula-
ti ons.  The Comprehensive Plan is the statement of the District’s basic policies for 
growth and development.  Ideally, zoning rules are advised by the Comprehensive Plan’s 
policies.  Legally, the Zoning Act mandates that Zoning Regulati ons cannot be “inconsis-
tent” with the Plan (D.C. Offi  cial Code § 6-641.02).  Even without a direct legal consis-
tency mandate, the Comprehensive Plan adds legiti macy to the Zoning Regulati ons and 
provides a basis for interpreti ng the rules.

The Comprehensive Plan consists of “District Elements”, prepared by the District of 
Columbia, and “Federal Elements”, prepared by the NCPC.  The District Elements are 
codifi ed at 10 DCMR.  The District Elements were formerly organized into 11 citywide 
elements and eight ward plans.  The new Comprehensive Plan diff ers signifi cantly from 
the former Comprehensive Plan in that it no longer contains separate Ward Plans, has 
new secti ons, and includes graphics and data that were not in the Comprehensive Plan 
in the past.  The Mayor may submit amendments to the Comprehensive Plan at any ti me 
to the Council for its review and approval.
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Procedural Rules

The Zoning Commission has inherent authority to adopt rules of procedure25.   For 
the Board of Zoning Adjustment, the Zoning Act provides that the Zoning Commission 
adopts “general” rules26  that govern procedures of the Board of Zoning Adjustment.  
The Board of Zoning Adjustment may adopt “supplemental” rules subject to approval 
by the Zoning Commission (D.C. Offi  cial Code § 6-641.07(c)).   The terms “general” and 
“supplemental” are not defi ned in the D.C. Offi  cial Code.  This provides the Zoning Com-
mission and BZA the opportunity to decide the parameters of what consti tutes a general 
versus a supplemental rule.  This would suggest that the bare procedural requirements 
could be included in one chapter of the Zoning Regulati ons, with a specifi c chapter 
relati ng to very specifi c applicati ons of those requirements.   For example, the Zoning 
Regulati ons could require contested case procedures for special excepti ons, while the 
supplemental rules could specify the procedures for initi ati ng applicati ons, setti  ng down 
the hearing, taking evidence, rendering a decision, and party noti fi cati on.  

In the past, zoning procedures were governed by Rules of Practi ce and Procedure Before 
the Zoning Commission of the District of Columbia27.    These provided for two types of 
proceedings: 

“Contested case” proceedings (Part II, Id. § 2.1 et seq.). These included “Rules of 1. 
Practi ce and Procedure for Map Amendments” that were adopted in response to 
court decisions that had ruled that landowner-initi ated map amendment proceed-
ings were considered rulemaking rather than contested cases28; and 

“Rulemaking” proceedings (Part III, Id. § 3.1 et seq.)2. 29. 

As late as 1999, the BZA operated under Supplemental Rules of Practi ce and Proce-
dure30.   In 1997, the Control Board initi ated a reform of the District’s zoning procedures.  
This led to rulemaking in 1999 which became the present procedural rules now found 
in Chapters 30-31 of the Zoning Regulati ons31.    This was a comprehensive process that 
involved a signifi cant amount of study, input from both local and nati onal experts, and a 
number of deliberate policy decisions about how the District’s zoning processes are run.  
Accordingly, any revisions to the procedures should carefully consider their historical 
underpinnings.

Initi al Assessment

What criteria should dictate the need for changes to the District’s procedures?  A report 
on administrati ve procedures by a leading nati onal law fi rm suggested the following (see 
Robinson & Coles et al., 1998):

Provide clear rules that tell parti es and interested stakeholders when, where, and • 
how to parti cipate;



Washington, DC Zoning Regulati ons Administrati ve Processes Study

Protect the due process rights of parti cipants;• 
Allow public parti cipati on in land use decision making;• 
Promote decisions that are consistent with the District’s land use policies; • 
Provide adequate noti ce to aff ected parti es; • 
Provide an opportunity for aff ected parti es to be heard;• 
Develop a good factual record; • 
Provide decisions that are based on the record; • 
Provide consistent decisions; • 
Provide certainty;• 
Provide an unbiased decision; and • 
Provide fi nality.• 

In general, the District’s zoning rules of procedure meet these criteria.  They are signifi -
cantly more thorough than those followed by zoning agencies in other states.   In most 
states, zoning agencies are given the authority to adopt their own rules of procedure.  
In practi ce, few zoning agencies have writt en rules of procedure, or very simplisti c rules 
that omit the details of identi fying parti es, running a hearing, making a record, render-
ing decisions, and conducti ng post-hearing procedures.  Most zoning procedures ignore 
details such as service of papers, party interventi on, and discovery.   As a consequence, 
questi ons that are raised about these issues are left  to the zoning body’s discreti on, and 
the procedures have the appearance of brevity and simplicity.  These details are ad-
dressed specifi cally in the District’s Zoning Regulati ons. 

Compared to other jurisdicti ons, the District’s rules are clear, promote public parti cipa-
ti on and due process, provide adequate noti ce, and decisions on the record.  The sheer 
volume of publicly accessible recordkeeping is impressive, with writt en orders and 
transcripts available online.  The parti cipati on of ANCs and rules allowing party status 
facilitate a longstanding traditi on of public input into land use decisions.   In additi on, 
orders and decisions on land use decisions such as map amendments, special excepti ons 
and variances make frequent and detailed reference to the City’s Comprehensive Plan 
and planning policies.

Despite their strengths, the District of Columbia’s Zoning Regulati ons procedures pro-
vide some challenges.  First, they are very complex.  This complexity is a response to the 
thorough way that the procedures respond to due process and statutory mandates, and 
the thorough manner in which procedural steps are addressed.  However, this complex-
ity is very daunti ng to lay persons.  Lay persons can parti cipate in the process as ap-
pointed agency offi  cials, applicants, parti es, or as individuals in support or in oppositi on.  
These stakeholders need a basic understanding of the procedures.  If they parti cipate 
only on a temporary or casual basis, lay parti cipants have litt le ti me to learn the details 
of administrati ve procedure.  However, there are ways to make the procedures easier 
to understand so that public input is encouraged, important testi mony is received, and 
hearings proceed in an orderly manner.  These are discussed later in this report.

Several additi onal criteria should be added to refl ect the District’s unique situati on:
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History• .  The District’s zoning administrati ve regulati ons may seem complicated, but 
they are the result of extensive discussion and deliberati on.  While the rules do not 
solve every problem and can always be improved, any suggesti ons for change should 
not lightly disregard deliberate policy decisions and trade-off s that followed exten-
sive discussion.

Consistency• .  The Zoning Commission and BZA have similar administrati ve proce-
dures for contested cases.  However, some of the procedures diff er.  Some of the 
diff erences are based on legal or practi cal considerati ons.  For example, only the 
Zoning Commission has rulemaking procedures because the BZA has no rulemaking 
authority.  For example, the Zoning Commission has a separate set-down process, 
while the BZA does not.  The Zoning Commission requires 14 days noti ce if the 
record in a contested case is reopened, while the BZA requires 10 days.  Appendix 
A includes a side by side summary of the BZA and Zoning Commission procedures, 
along with commentary about where the procedures diff er and how they might be 
bett er coordinated.

Effi  ciency• .   Many techniques that expand process – such as noti ce, additi onal pro-
ceedings to determine party status, and the like – can lengthen the process.  This 
can create permitti  ng delays, increase staff  ti me required for processing, and expand 
the Zoning Commission and BZA’s workload.

Cost• .  All of the effi  ciency considerati ons listed above can increase the costs associ-
ated with the public hearing process.

Comity• .  The District works in a regulatory environment that involves the parti cipa-
ti on of many layers of government.  The District’s federal presence is recognized in 
the Zoning Act by membership on the Zoning Commission and the BZA.  In additi on, 
unifying the procedures might also require intruding on an agency’s authority.  For 
example, the BZA or Zoning Commission could prefer to retain some procedures 
that diff er from the other body’s simply because they are familiar with the process, 
and could resist att empts to unilaterally revise their process.   

Informality• .  Zoning procedures frequently involve lay parti cipants, or interested 
persons who become involved in zoning and planning issues when these issues af-
fect their neighborhoods.  These lay parti cipants may not be professional planners 
or att orneys.  In American jurisprudence, zoning hearing procedures are unique in 
their informality.  Courts recognize that parti cipants and decision-makers in zoning 
procedures have a “grass roots” nature that usually involve heavy input from lay 
persons.  Many courts expressly provide that the formal rules of civil procedure or 
evidence do not apply to zoning proceedings, and all that is required is the obser-
vance of the “fundamental rules of evidence.”32   Thirty-seven years ago, the Federal 
District Court for the District of Columbia observed the following in considering a 
challenge to a zoning map amendment:
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There is also a wide variance in the types of hearings required by the 
respecti ve statutes. The zoning law contemplates situati ons that directly 
aff ect the interests of local property owners, singly and en masse, and 
a type of hearing that frequently involves (such as here) direct parti ci-
pati on by the property owners themselves in local citi zen protest-type 
appearances to demonstrate community senti ment. Such hearings could 
be characterized as being of the grass roots type. One of their features is 
that they provide for a face-to-face encounter between the offi  cial who 
is to decide and the citi zens whose rights are to be determined.

On the other hand, hearings in the federal agencies are more formal. 
They are usually fully transcribed and reported, involve the presenta-
ti on of evidence in judicial type proceedings by counsel, and other 
representati ves of the interested parti es, who are in a large number of 
cases frequently corporati ons who in turn represent many thousands 
of shareholders. There are of course many federal hearings in which 
the individuals involved directly parti cipate but their issues, formality, 
recording procedures, and the degree to which the interested parti es are 
represented completely by counsel, disti nguish them generally from the 
local grass roots-direct confrontati on hearings.33 

This statement reveals that the courts in the District recognize not only that zoning
procedures are less formal than court proceedings, but also less formal than agency
proceedings at the federal level.  The detailed regulati ons used by District or federal
agencies can provide models for dealing with specifi c issues related to party status,
building and maintaining a record, and similar administrati ve issues.  However, the
Zoning Commission and BZA are not bound by the formaliti es that normally bind
court or agency proceedings. 
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Part 2 Types of Zoning Acti ons 
This study involves an analysis of the strengths and weaknesses of the Zoning proce-
dures that are codifi ed in Chapters 1, 30, 31, and 32.  Compared to most jurisdicti ons, 
the procedures are complex and lengthy.  Much of the length and complexity is due to 
statutory requirements, the sophisti cati on and engagement of the general public in the 
process, and the need to protect due process rights.  

Understanding the nature of the procedures and who is in charge of them is important 
to developing an eff ecti ve technical and legal infrastructure.   The major disti ncti on in 
land use law in the District is between rulemaking and contested cases.  In the District, 
most land use decisions are considered legislati ve in nature unless the Zoning Regula-
ti ons provide otherwise34.    In additi on, the excepti ons to this rule are narrow35.   Ac-
cording to the Court of Appeals, only special excepti ons, variances, and PUDs are consid-
ered excepti ons to this rule36.     These decisions do not involve broad questi ons of public 
policy, but narrow questi ons of administrati ve applicati on of specifi c statutory criteria to 
the facts relati ng to a parti cular parcel of property37.  

The most important disti ncti on between rulemaking and contested cases is that rule-
making involves the development of policy, while contested cases are adjudicatory and 
involve the applicati on of policy or criteria to specifi c situati ons.   Rulemaking is quasi-
legislati ve, and does not involve the trial-type due process protecti ons that are found in 
a contested case38. 

The disti ncti on between rulemaking and contested cases is summarized in the following 
table: 

Rulemaking
(Zoning Regulati ons § 3010.4)

Contested Cases
(Zoning Regulati ons § 3010.2)

Rulemaking cases are cases that are legislati ve 
in nature and cases in which the issues to be 
resolved at the public hearing may aff ect large 
numbers of persons or property or the public 
in general.

Contested cases are adjudicatory in nature; 
present issues for resoluti on at a public hear-
ing that potenti ally will aff ect a relati vely small 
number of persons or properti es; and involve 
primarily questi ons of fact applicable to a 
small number of persons or properti es, while 
broader issues of public policy are secondary 
concerns.

This study involves an analysis of the strengths and weaknesses of the Zoning proce-
dures that are codifi ed in Chapters 1, 30, 31, and 32.  Compared to most jurisdicti ons, 
the procedures are complex and lengthy.  Much of the length and complexity is due to
statutory requirements the sophistication and engagement of the general public in the
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Rulemaking versus Contested Cases in the District39
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Establishes broad public policy

Applies specifi c criteria

District-wide regulati ons, large land area, or a large number of proper-
ti es

Specifi c applicant*

Noti ce is required by due process 

Noti ce may be required by statute, but is not required by due process 

Decisionmaking enti ty has wide discreti on to make a decision

Noti ce required by statute or regulati ons

Due process or trial type protecti ons at hearings (e.g., right to cross-
examine, sworn testi mony, etc.)

Decision must be based on substanti al competent evidence in record

Note:   *  The APA allows an individual to peti ti on the Zoning Commission to accept  a rulemaking. 
However, the rulemaking itself is considered to have broad public policy implicati ons rather than sim-
ply aff ecti ng the applicant.  This disti nguishes a peti ti oned rulemaking from a typical contested case, 
such as an applicati on for a Special Excepti on submitt ed by a property owner.

The following table summarizes the types of proceedings that are conducted by the 
Zoning Commission and BZA, and whether they are considered rulemaking or contested 
cases42: 



Washington, DC Zoning Regulati ons Administrati ve Processes Study

Type of Proceeding
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Text amendment ZC
Map amendment ZC
PUD ZC
Air space development ZC
Capital Gateway or Southeast Federal Center ZC acti ons ZC
Appeals BZA
Variances BZA-ZC *
Special Excepti ons BZA–ZC *
Interpretati ons of Zoning Regulati ons BZA
Note: *  The Zoning Commission can grant special excepti ons for PUDs (Zoning Regulati ons §§ 2405.7, 
2405.8) and campus plans (§ 3035).  In approving a PUD, the Zoning Commission may grant modifi ca-
ti ons from normally applicable zoning standards (§ 2400.5).

A discussion of the specifi c processes listed in Chapters 30-31 of the Zoning Regulati ons 
are described below:

Text Amendment

Descripti on This is a change to the text of the Zoning Regulati ons.   This could 
change a development standard, a process, a defi niti on, or any 
other writt en material in the regulati ons.  This typically involves 
broad changes in policy, and tends to aff ect all or a large number of 
property owners rather than a single applicant.

Type of Proceeding Rulemaking43

Approving Agency Zoning Commission

Map amendment – Contested Case

Descripti on A change to the zoning classifi cati on of specifi c property and usually 
initi ated by those property owners.   This typically aff ects a fairly 
small area, and does not involve general matt ers of public policy.
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Type of Proceeding Contested case44

Approving Agency Zoning Commission

Discussion In the District, the courts have characterized project-specifi c map 
amendments as rulemaking45.    However, Chapter 30 character-
izes a landowner-initi ated map amendment as a contested case46.   
Therefore, the decision to apply contested case protecti ons to 
rezoning cases is the choice of the Zoning Commission47.   There-
fore, the Zoning Commission could revise the Zoning Regulati ons to 
designate any landowner-initi ated map amendment as a rulemak-
ing proceeding. The Zoning Commission currently has discreti on 
to determine whether any case is to be classifi ed as contested or a 
rulemaking (Zoning Regulati ons § 3010.7). 

While the most states treat landowner-initi ated map amend-
ments as legislati ve (rulemaking) decisions, there is somewhat of 
a trend to classify the decisions as quasi-judicial48.   States that 
treat landowner-initi ated rezoning as quasi-judicial disti nguish 
the adopti on of a zoning ordinance (or an amendment to the text 
of the zoning ordinance) and a rezoning (also known as a zoning 
amendment) which classifi es a parti cular tract of land.  This is com-
monly known as the “Fasano doctrine,” named aft er the Supreme 
Court of Oregon’s 1973 decision in the case of Fasano v. Board of 
County Commissioners, 264 Or. 574, 507 P.2d 23 (1973). Whether 
a landowner-initi ated map amendment is considered legislati ve or 
quasi-judicial has a number of ramifi cati ons, including the method 
and scope of judicial review, the availability of an initi ati ve/refer-
endum, the applicati on of sunshine laws and the applicati on of im-
muniti es.  See generally, Shortlidge, The Fasano Doctrine: Land Use 
Decisions As Quasi-Judicial Acts, Chapter 3, PROCEEDINGS OF THE 
1984 SOUTHWESTERN LEGAL FOUNDATION INSTITUTE ON PLAN-
NING, ZONING, AND EMINENT DOMAIN (MATTHEW BENDER & CO., 
1985).   With regard to procedure, quasi-judicial protecti ons give 
parti es at a map amendment hearing an opportunity to be heard, 
an opportunity to present and rebut evidence, a tribunal which is 
imparti al in the matt er — i.e., having had no pre-hearing or ex parte 
contacts concerning the questi on at issue — and to a record made 
and adequate fi ndings executed49. 

An advantage of the rulemaking approach is that the Zoning Com-
mission not only follows the majority rule, but it also has more 
control over the conduct of the proceedings, its ability to hear 
evidence, and its ability to engage in fact fi nding.  A disadvantage is 
that the public might resist the loss of the procedural due process 
protecti ons available with a contested case proceeding.  While the 
Zoning Commission could choose, in individual cases, to aff ord 
these protecti ons, it would no longer be guaranteed by the Zoning 
Regulati ons.
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Map Amendment – Rulemaking

Descripti on This usually involves a large scale zoning map revision.  This is typi-
cally initi ated by a change in planning policies or other global policy 
initi ati ves, rather than by a single property owner’s request.

Type of Proceeding Rulemaking

Approving Agency Zoning Commission

Discussion The diff erence between map revisions that involve only rulemaking, 
versus those that require a contested case, can involve some line 
drawing.  As is discussed above, map amendments that do not meet 
the specifi c criteria set out in § 3010.2(b) are normally considered 
rulemaking.  In other words, a map amendment is subject to rule-
making procedures if –

It is initi ated by the public sector to initi ate broad land use • 
policy, or

It aff ects a large number of properti es.• 

Of course, the Zoning Commission could choose to apply contested 
case procedures to map amendment procedures that are not 
landowner-initi ated or that aff ect more than a single property or 
conti guous properti es. Under Zoning Regulati ons § 3010.7, the Zon-
ing Commission has the discreti on to designate a case as contested 
or a rulemaking.

Planned Unit Development (PUD)

Descripti on The PUD procedures are spelled out in Chapter 24 of the Zoning 
Regulati ons and are not addressed specifi cally here.  PUDs are nor-
mally initi ated by property owners for a specifi c project, and may 
involve both a related map change and specifi c conditi ons of ap-
proval.  As such, they have many elements of adjudicati on.    How-
ever, because they involve a change in regulati ons – e.g, the zoning 
map classifi cati ons and the regulati ons that apply to a property 
– they could be designated in the Zoning Regulati ons as a rulemak-
ing.  However, the Zoning Regulati ons consider PUDs as contested 
cases50. 

Type of Proceeding Contested case51

Approving Agency Zoning Commission
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Air Space Development

Descripti on Requests for renti ng or using the space above or below streets 
and alleys in the District of Columbia, under specifi ed conditi ons, 
are referred to the Zoning Commission by the Building and Land 
Regulati on Administrati on housed at DCRA.  The Zoning Commission 
processes these using the same process as it does for map amend-
ments52. 

Type of Proceeding Contested Case

Approving Agency Zoning Commission

Capital Gateway or Southeast Federal Center 
Zoning Commission Acti ons (chapters 16 and 18)
Descripti on Specifi c lots or subdistricts in these districts require Zoning Commis-

sion design review, including uses, buildings, and structures, or any 
proposed exterior renovati on to any existi ng buildings or struc-
tures that would result in an alterati on of the exterior design.  This 
requires the Zoning Commission to administer the special excepti on 
criteria that are normally assigned to the BZA, along with additi onal 
criteria that are spelled out in the district regulati ons.

Type of Proceeding Contested Case

Approving Agency Zoning Commission

Appeals

Descripti on A request fi led with the BZA to correct a decision by the Zoning Ad-
ministrator or other offi  cials applying the Zoning Regulati ons, where 
the applicant believes that their decision was erroneous.

Note: if the Zoning Administrator imposes a civil penalty for vio-
lati ng the Zoning Regulati ons, the applicant may appeal the civil 
penalty to an Administrati ve Law Judge (ALJ) under the Department 
of Consumer and Regulatory Aff airs Civil Infracti ons Act of 1985.33

Type of Proceeding Contested Case

Approving Agency Board of Zoning Adjustment
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Discussion Appeals aff ord the BZA wide discreti on to resolve land use disputes.  
The Zoning Act’s grant of authority is similar to the wording found in 
most conventi onal zoning enabling statutes.

However, there is some overlap with the Board’s appeals author-
ity and the appeal of civil infracti ons to an ALJ.   This is discussed in 
greater detail later in the report.

Variances

Descripti on The BZA can relieve compliance with provisions of the Zoning 
Regulati ons that create “peculiar and excepti onal practi cal diffi  cul-
ti es to or excepti onal and undue hardship” to a property54.   This 
is governed by the tests established by the Zoning Act, which are 
generally consistent with zoning variance statutes in most states.  
Procedurally, variances are handled like appeals.  Substanti vely, 
however, the tests for granti ng a variance are signifi cantly narrower 
than appeals.

Type of Proceeding Contested Case

Approving Agency Board of Zoning Adjustment

Note: The Zoning Commission may grant modifi cati ons for PUDs.  
While these provide relief from the underlying district regulati ons, 
they are not technically considered variances.  Instead, they are 
modifi cati ons.

The Zoning Act has an unusual provision that reserves to the Zoning 
Commission the ability to provide for appeals to it from the BZA.55   
The Zoning Commission has reserved this power in the context of 
campus development plan special excepti ons (see discussion below).  
In additi on, the Zoning Commission retains sua sponte review au-
thority for any decision of the BZA.56   The Zoning Commission rarely 
uses this authority.  In cases where the Zoning Commission does not 
review an administrati ve acti on of the BZA and it disagrees with 
the BZA’s interpretati on of regulati on, it can change the regulati on 
through its rulemaking powers.
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Special Excepti ons

Descripti on A special excepti on provides discreti onary authority to review a use 
or situati on that warrants case-by-case review and conditi ons.  Like 
most zoning enabling statutes, the D.C. Offi  cial Code gives the BZA 
the authority to grant special excepti ons.57   The Zoning Commission 
has reserved the authority to decide special excepti ons for campus 
development plans.58 

Type of Proceeding Contested Case

Approving Agency Board of Zoning Adjustment

Note:  The Zoning Commission may grant special excepti ons for 
PUDs, campus plans, etc. See also the discussion of sua sponte 
review, above.)

Interpretati ons

Descripti on The enti ti es or offi  cials who administer the Zoning Regulati ons 
must, at ti mes, interpret the regulati ons.  However, applicants can 
appeal interpretati ons by staff , such as the DCRA, to the BZA. 

Type of Proceeding Any case or land use decision (e.g., issuance of building permits).

Approving Agency Agencies can interpret their own rules, so the Zoning Commission, 
BZA, and Zoning Administrator all engage in interpretati on in the 
course of administering those parts of the Zoning Regulati ons over 
which they have jurisdicti on.59 

Discussion Interpretati on issues normally arise as part of a contested case 
proceeding or the normal permitti  ng process.  Some local govern-
ments have specifi c applicati ons and procedures for an administra-
ti ve interpretati on.60 

On occasion, diff erent offi  cials or enti ti es will interpret a regulati on 
diff erently.  For example, the Zoning Administrator and the BZA 
might have diff erent ideas about whether a parti cular business that 
is not expressly listed as a permitt ed use is permitt ed in a zoning 
district.  In that case, the Zoning Administrator interprets the Zoning 
Regulati ons when it decides to approve or deny a building permit 
or certi fi cate of occupancy.  The applicant or a neighbor can appeal 
that decision to the BZA. On appeal, the BZA has fi nal administrati ve 
responsibility to interpret the Zoning Regulati ons.61



Washington, DC Zoning Regulati ons Administrati ve Processes Study

Part 3 Agency Processes and Considerati ons
This secti on addresses the major issues relati ng to the Zoning Commission and BZA’s 
procedures.   A number of issues were identi fi ed during the Zoning Commission’s public 
round tables, stakeholder discussions, and staff  discussions.  The analysis begins with 
several basic issues, and then proceeds with issues that were identi fi ed for each step 
in the process.   These steps progress from the fi ling of an applicati on to post-hearing 
procedures.   Part 4 addresses issues relati ng to the Constructi on Code, which would 
typically arise either for development that has completed the hearing process and is 
now ripe for a building permit applicati on, or for existi ng structures that are applying for 
a structural modifi cati on or a change in use.

Technical Enhancements – how does the public ac-
cess the procedures?

A basic issue that is central to our study, as well as the Zoning Regulati on Reengineering 
tasks that were completed in November 2007, is how the public interfaces the regula-
ti ons.  Members of the general public have complained that the Zoning Regulati ons, in 
general, are complicated and diffi  cult to understand.   This is a common complaint with 
zoning, but a diffi  cult one to resolve with regard to highly technical issues such as proce-
dural issues. 

At present, the general public can access the procedures through the DCMR.  The DCMR 
is out of date, and does not refl ect current rulemaking over the past several years.  In 
additi on, members of the general public can fi nd regulatory materials diffi  cult to read 
and understand.  The Offi  ce of Zoning has addressed part of the problem by compiling 
an unoffi  cial set of Zoning Regulati ons that refl ect current rulemaking.  However, materi-
als that supplement the regulati ons can provide a useful tool to assist the general public 
in understanding how the procedures work.  New tools that the Offi  ce of Zoning or the 
Zoning Commission could consider are as follows:

Administrati ve Manual or Handbook. One tool to assist the public is an administrati ve 
manual or handbook.  A handbook would not replace the Zoning Regulati ons or change 
any rules, but instead would include rules that explain how the rules work.  An advan-
tage to using handbooks is that they do not require formal rulemaking.  The procedures 
can change quickly and without the expense of a public hearing.  If this approach is cho-
sen, the procedures should be made easily accessible on the Offi  ce of Zoning’s website.  
In many local governments, the rules of procedure are not codifi ed and are not available 
with the balance of the Zoning Regulati ons.  This can result in surprises for applicants, 
parti es, and other stakeholders; delays associated with lack of familiarity with proce-
dures; and potenti al due process issues.

This secti on addresses the major issues relati ng to the Zoning Commission and BZA’s
procedures.   A number of issues were identi fi ed during the Zoning Commission’s public
round tables, stakeholder discussions, and staff  discussions.  The analysis begins with
several basic issues and then proceeds with issues that were identified for each step
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Summary of Administrati ve Manual or Handbook Approach

What is an administrati ve 
manual or handbook?

External, supplementary materials that explain the 
administrati ve rules in plain English, with fl owcharts and 
other graphical materials.

Does not replace the rules codifi ed in Chapters 30-31 of 
the DCMR.

What are the advantages of 
an administrati ve manual or 
handbook? 

No formal rulemaking is required

Can be revised quickly and easily

Not ti ed to ODAI’s offi  cial codifi cati on

Can produce in a variety of formats

Can provide an offi  cial interpretati on by Offi  ce of Zon-
ing, Zoning Commission or BZA about how a procedure 
works

What are the disadvantages 
of an administrati ve manual 
or handbook?

Potenti al for inconsistencies with adopted rules

Unclear legal status

Develop process fl ow charts.  Process fl ow charts that are part of the regulati ons can 
help the reader understand the regulatory language.   The Offi  ce of Zoning has devel-
oped for its internal use fl ow charts of its administrati ve and technical processes.  These 
fl ow charts show not only the major steps in the approval process, but also a number of 
internal processes.  For the regulatory language, the process fl ow charts do not require 
this level of detail.  A summary of the major steps is all the reader needs in order to gain 
a bett er understanding of the process, and a signifi cant level of detail could be confus-
ing.  

Provide a uniform procedures chapter.   This approach involves a rulemaking that would 
bring the existi ng processes (PUD, map amendment, special excepti ons, and variances) 
into a single chapter in the Zoning Regulati ons that describes how hearings are run and 
how to obtain land use approvals.  This would consolidate the processes followed by the 
Zoning Commission and BZA, but not separate processes that are beyond their jurisdic-
ti on (such as building permits).  The chapter would include general, introductory sec-
ti ons that describe the various types of procedures (rulemaking, contested cases, and 
ministerial permits), completeness review procedures, the conduct of hearings, and how 
party status is determined.  Secti ons for individual types of land use approvals (e.g., map 
amendments, variances, special excepti ons, appeals, PUDs, and contested text amend-
ments) would include a uniform organizati onal theme.   This would include applicability, 
how applicati ons are received, advisory comments, hearing procedures, reapplicati on 
procedures, and the scope of the permit (i.e., what the permit allows the applicant 
to do).   The San Antonio Unifi ed Development Code (described in the Benchmarking 
Study) follows this approach. 

As an alternati ve, the Zoning Regulati ons could include the current approach, which has 
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separate chapters for the Zoning Commission and BZA procedures that include a consis-
tent format.  The Zoning Commission and BZA would update the chapters to eliminate 
inconsistencies and to resolve the issues identi fi ed in Appendix A and throughout this 
report.  This approach assures the BZA that they would have input on their own proce-
dures and a uniform procedures chapter would also rely heavily on BZA input for its own 
processes.

An assessment of the current processes that are used in the Zoning Regulati ons and po-
tenti al enhancements, using the criteria discussed in Part 1 of this report, is as follows:

Factor Discussion

Clear rules The procedural regulati ons are very complex but also fairly clear.  Exter-
nal enhancements could assist the public by explaining, in plain English, 
how the procedures work.  This would not change rules, but makes the 
adopted rules clearer.

Due process pro-
tected

The regulatory complexity can appear daunti ng to the lay reader.   How-
ever, it also answers many questi ons that are left  open in other juris-
dicti ons.   External enhancements, such as a handbook, could improve 
public access to administrati ve materials.

Allow public parti ci-
pati on

The regulatory complexity can seem inti midati ng to lay or infrequent 
users.   A clearer explanati on of the rules and external enhancements 
could facilitate public engagement.

History In 1999, some rules changed; the Zoning Commission reviewed and ap-
proved these changes to the rules in accord with suggesti ons from the 
Control Board.

Consistency be-
tween ZC/BZA rules

The rules share a common basic format, which improves their internal 
consistency.   There are subtle diff erences that are explained in Appen-
dix A.

Effi  ciency Making needed materials available along with an explanati on of infor-
mal processes helps administrators and applicants navigate the process.

Cost Developing, printi ng and distributi ng a handbook would involve some 
cost to the District.

Informality The regulatory structure has a very formal presentati on.

Initi ati ng Review and Pre-Hearing Considerati ons

Eligible Applicants for Text Amendments

The Zoning Regulati ons provide that the following “may” propose text or map amend-
ments:

“(a) The owner of property for which amendments are proposed;
  (b) The Zoning Commission;
  (c) The Nati onal Capital Planning Commission;
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  (d) The D.C. Offi  ce of Planning;
  (e) The Department of Housing and Community Development; or
  (f) Any other department of the District or federal government.”62 

The Administrati ve Procedures Act (APA) provides that any interested person may peti -
ti on an agency to initi ate rulemaking63.   Therefore, if the Zoning Regulati ons limit the 
persons who can propose an amendment, they would appear to confl ict with the APA.  
This is an open issue, as the Zoning Regulati ons authorize certain enti ti es to propose 
amendments to the Zoning Regulati ons, but does not state that other persons are 
precluded from initi ati ng rulemaking procedures.  Certainly, a person can use the APA 
as an independent vehicle to peti ti on the Zoning Commission to initi ate an amendment.  
In practi ce, the Offi  ce of Zoning indicates that citi zens’ groups and similar enti ti es have 
initi ated cases for overlays and other amendments.

The text or map initi ati on language listed above is very common in local zoning regula-
ti ons (except, of course, for the reference to Federal and District enti ti es).  It does not 
appear that this is a pressing issue.  However, a cross-reference to the APA in this secti on 
would clarify the issue.  In additi on, I would recommend that this language be recodifi ed 
at Arti cle 30 along with the other rules pertaining to rulemaking.

Moti ons Practi ce

Because zoning procedures are generally informal, it is rare for local zoning agencies 
to have a moti ons practi ce.  Zoning procedures in most states are based on the 1926 
Standard State Zoning Enabling Act (SZEA).  These procedures have been criti cized by na-
ti onal experts because they do not designate who has standing in agency proceedings, 
how the issues the agency must decide are identi fi ed, how hearings are conducted, and 
how the agency makes decisions.64 

Some state level land use agencies, such as the Oregon Land Use Board of Appeals 
(LUBA), Florida Land and Water Adjudicatory Commission, and Vermont Natural Re-
sources Board - Land Use Panel, provide for peti ti ons, cross-peti ti ons, and answers in 
their rules of procedure.65    A moti ons practi ce would:

 designate the types of moti ons that may be fi led, and by whom;
 designate where and how moti ons are served;
 require parti es to fi le specifi c requests for relief or agency acti on, party status, or 

conti nuances;
 limit the amount of ti me for responding to a moti on;
 provide for, and limit, rebutt als and surrebutt als to affi  davits or other testi mony; and
 determine who rules on the moti ons and when.  For example, the presiding offi  cer 

can rule on procedural moti ons, with others disposed of at the hearing.66 

The Zoning Commission and BZA already have a limited moti ons practi ce.  The rules of 
procedure require moti ons for the following:
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Moti on or Request Type
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Moti on to correct a transcript, along with moti ons in oppositi on.67 **

Request to designate a case as a contested case or a rulemaking.68

Moti ons to consolidate applicati ons or peti ti ons for hearing.69 

Moti ons to amend (these are not described in the Zoning 
Regulati ons).70

Moti on for reconsiderati on, rehearing or re-argument in a contested 
case, including the contents of the moti on and ti me limits for answers 
in oppositi on or support.71

Moti on to reopen hearing.72 

Request to place a matt er on the Zoning Commission’s consent calen-
dar.73 

Note: ** While there is not a corresponding explicit BZA rule to match that for the Zoning Commission, 
the BZA does hear moti ons to correct transcripts.

Moti ons for reconsiderati on, rehearing,  and (in the Zoning Commission) reargument 
include requirements for when the moti on can be served, service on other parti es, what 
the moti on contains, answering the moti on, and the grounds for granti ng the moti on.  
Other moti ons are simply referred to in the Zoning Regulati ons without any defi niti on, 
descripti on or requirements.

The Zoning Commission and BZA procedures do not address moti ons practi ce at the 
beginning of a hearing.  There is no procedure to formally answer a peti ti on or an ap-
plicati on, responding to answers, or intervening to establish party status (this issue is 
discussed separately, below).  The procedures include some detail about the contents of 
an applicati on or an appeal.  However, they provide litt le guidance about how an appeal 
is answered.

Some land use agencies hold a pre-hearing conference before the formal hearing.  The 
Zoning Commission’s set-down procedure appears to serve some of the purposes of 
agency pre-hearing conferences.   A pre-hearing conference could accomplish the fol-
lowing74: 

 Matt ers that the agency can consider without taking evidence; 
 Admissions of fact and of the genuineness of documents; 
 Requests for documents; 
 Admitti  ng evidence; 
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 Limiti ng the number of witnesses; 
 Reducing oral testi mony to exhibit form; 
 Setti  ng the procedure at the hearing; and
 Providing for electronic media as a basis for exchange of briefs, hearing transcripts, 

and exhibits in additi on to the offi  cial record copy.

The principal advantages and disadvantages of a pre-hearing or more detailed moti ons 
practi ce are:

Summary of Moti ons Practi ce Approach

What is a moti ons practi ce? These are precise rules about the types of moti ons that can be 
fi led, the amount of ti me to respond to a moti on, the form of 
the moti on, and the form and content of moti ons.  The Offi  ce 
of Zoning could prepare model moti ons as it does with fi nd-
ings of fact and conclusions of law.

What are the advantages of a 
moti ons practi ce? 

Refi nes the issues before the hearing commences.

Avoids surprises by parti es att empti ng to present irrel-
evant or unanti cipated evidence.

Provides a predictable and consistent format for 
submissions to the reviewing agency, which can make 
reviewing the recorder quicker and more effi  cient.

Can fi lter out commentary or input that is irrelevant or 
not helpful to reaching a proper decision.

What are the disadvantages 
of a moti ons practi ce?

Increases complexity of regulati ons and procedures.

Can limit fl exibility.  Without a moti ons practi ce, re-
sponses and suggesti ons are provided in a variety of 
forms. 

Can result in surprise.  For example, lay persons who 
att empt to answer an applicati on or appeal might be 
precluded from doing so because they missed a moti ons 
deadline, or did not submit the moti on in the prescribed 
format.  Persons who are used to parti cipati on in zoning 
processes on a more informal level might not under-
stand why their submitt als are not taken by the agency.

Potenti al for delay, as cases that proceed quickly under 
the current rules would have to await the fi ling of re-
quired moti ons.

Self-Certi fi cati on

The BZA rules allow att orneys and architects to certi fy that an applicant is enti tled to ap-
ply for a variance or special excepti on without fi ling “the zoning memorandum” required 
by the applicati on forms.75   The regulati ons contain no defi niti on or predicate language 
that explains what the “zoning memorandum” is.   Form 135 from the Offi  ce of Zoning 
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states: 

“The undersigned agent and owner acknowledge that they are assuming 
the risk that the owner may require additi onal or diff erent zoning relief 
from that which is self-certi fi ed in order to obtain, for the above-referenced 
project, any building permit, certi fi cate of occupancy, or other administrati ve 
determinati on based upon the Zoning Regulati ons and Map. Any approval 
of the applicati on by the Board of Zoning Adjustment does not consti tute 
a Board fi nding that the relief sought is the relief required to obtain such 
permit, certi fi cati on, or determinati on.”

In other words, the BZA only grants the relief that the applicant requests through the 
certi fi cati on.  It has been suggested that the regulati ons should indicate that the BZA 
will only grant the relief suggested in the self-certi fi cati on form.  This suggesti on would 
clarify these regulati ons.  However, this secti on, which governs pre-hearing procedures 
for variances and special excepti ons, should include additi onal provisions that explain 
the process and what it is designed to accomplish.  This includes:

An 1. applicability secti on that establishes that the secti on applies to variance and 
special excepti on applicati ons.

An 2. initi ati on secti on that requires the applicant to fi le an applicati on with the Offi  ce 
of Zoning.

A 3. processing secti on that establishes a general rule that the Zoning Administrator 
will fi le a memorandum relati ng to the nature of the relief sought by the applicant, 
and that the applicati on is not processed unti l the memorandum is fi led.  At that 
point, the self-certi fi cati on language has context.   

In order to provide clarity, the regulati ons could sti pulate that the BZA will 4. only con-
sider the relief requested in the applicati on, and that the Zoning Administrator may 
later determine that a building permit or certi fi cate of occupancy must be denied 
due to other issues with the Zoning Regulati ons.  In other words, if a proposed struc-
ture encroaches on both the side and rear setbacks, but the applicant applies only 
for a rear setback, the BZA may grant the rear setback.  However, it is likely that the 
Zoning Administrator will then deny the building permit because of the side setback 
encroachment.  Therefore, it is incumbent on applicants to seek all relief needed in 
order to avoid delays in permitti  ng.

In lieu of further rulemaking or to spare the Zoning Regulati ons further length, this 
sti pulati on could simply be included in Offi  ce of Zoning Forms 120, 121, and 135.  
The Offi  ce of Zoning’s consultant believes that the language in the self-certi fi cati on 
form already states this.  However, the Offi  ce of Zoning could streamline the lan-
guage to add clarity.
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Party Status

Some members of the general public, and in parti cular community groups, have request-
ed a formal determinati on of party status before the substanti ve hearing begins.  Under 
the contested case rules for the Zoning Commission and the BZA, parti es must request 
party status at least 14 days before the hearing.  The rules require specifi c informati on 
requesti ng the rati onale for granti ng party status76.   However, there is no separate, pre-
hearing determinati on of party status.   In practi ce, party status is not granted unti l the 
hearing occurs.

The rati onale for a formal, pre-hearing party status determinati on is that it would inform 
the community group in advance of whether it needs to go to the ti me and expense of 
preparing a case.  Applicants would also have advance noti ce as to who will parti cipate 
as a party, thereby avoiding surprises.  There is also confusion about the diff erence 
between parti es, intervenors, and the ability to provide testi mony without having party 
status.

There was interest expressed at public roundtables held last summer in achieving either 
automati c party status or using a relaxed standard to grant party status to nonprofi ts 
with citywide planning and zoning interests (for example, the Committ ee of 100).  Ac-
cording to those that advocated for this enhanced party status, this would give these 
enti ti es greater opportunity to parti cipate in the hearings and to seek review of govern-
ment body decisions by receiving noti ce of hearing dates and orders, access to fi lings, 
and the ability to provide testi mony and cross-examine witnesses.  (Examples of criteria 
for standing are listed in the paragraph ti tled “Criteria for Standing,” below.)  On the 
other hand, these parti es can already parti cipate as persons who appear in oppositi on 
to or support of a party, and can appeal if they demonstrate that they are aggrieved by 
the decision.  What a rule could accomplish is allowing nonprofi ts to bypass the usual 
tests for standing, such as a reducti on in property values or a similar tangible interest.  
On the other hand, inviti ng more parti es to parti cipati on can lengthen and complicate 
the hearing and decisionmaking process.

As with moti ons practi ce, local zoning boards and commissions rarely have rules for 
obtaining formal party status.  In some states, persons who want to obtain party status 
enter an appearance on forms provided by the agency.77   Courts have ruled that zoning 
agencies cannot arbitrarily and unreasonably deny party status to proposed intervenors.   
For example, in Concerned Citi zens of Brentwood v. District of Columbia Bd. of Zoning 
Adjustment78,  the court ruled that it was improper to deny party status to residents 
surrounding a proposed processing facility where the Board had not clearly ruled on 
the criteria for interventi on early in the process.  However, denial of party status does 
not defeat review of an agency’s decision.  Under the Administrati ve Procedures Act, 
D.C. Offi  cial Code § 2-510(a), “persons” who are not parti es are enti tled to seek judicial 
review of agency orders and decisions.79    

Some state and federal agency regulati ons provide for discovery.   This is rarely done 
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with local zoning agencies.  Testi mony tends to be informal, and responding to discovery 
requests could become burdensome and expensive for lay parti cipants.  Because this 
has not been identi fi ed as an issue, it is not addressed in this report.

Opti ons for addressing pre-hearing party status include:

Moti ons Practi ce.   • The District currently provides forms and ti me limits to establish 
party status.80    The District could augment these submitt al requirements by estab-
lishing at least a limited moti ons practi ce.  This is already parti ally addressed by the 
Zoning Regulati ons, which have standards and guidance on how to establish party 
status.  The issue raised at the Zoning Roundtables was when party status is deter-
mined.  At the roundtables, representati ves from nonprofi t organizati ons that had 
sought to be intervenors suggested that it would be useful if a party status determi-
nati on was made prior to the hearing so that they would know suffi  ciently in ad-
vance if they would be putti  ng on a full case, with cross-examinati on, so as to allow 
these prospecti ve intervenor organizati ons to plan if, and when, to hire counsel and 
prepare their case prior to the hearing.  A moti on practi ce allows potenti al interve-
nors (i.e., persons or groups who support or oppose an applicati on) to determine 
whether to invest in counsel to put on a full case, or simply to provide testi mony, be-
fore the hearing occurs.  This issue can be resolved by forms and ti me limits without 
the need for a full-blown moti ons practi ce.  The advantage of a moti ons practi ce is 
that att orneys are familiar with basic moti ons procedures, and it limits the potenti al 
for surprise by requiring parti es to frame their positi ons in advance of the hearing.  
The disadvantage is that the general public is typically unaware with the technicali-
ti es of formal moti ons (such as peti ti ons for relief, answers, moti ons to intervene, 
moti ons to strike, etc.) and may lose their opportunity to parti cipate when they miss 
deadlines or are technically noncompliant with required fi ling.

Pre-Hearing Determinati on. •   Some agencies expressly provide that proposed inter-
venors must submit requests for interventi on.  Proposed intervenors may move to 
intervene within a designated ti me period aft er noti ce of the hearing is published81,  
a designated ti me aft er the applicati on or appeal is fi led82,  or a designated ti me 
period before the hearing is scheduled to commence.83   The noti ce of hearing could 
also designate the ti me period for fi ling a request for interventi on.84   The rules can 
also provide for fi ling answers to the request for interventi on, and replies to the 
answers.85    If the parti es do not sti pulate to interventi on, the Zoning Commission or 
BZA can make a pre-hearing determinati on of party status.86   This can be delegated 
to the presiding offi  cer87, a designated member of the commission or board, or staff .

Criteria for Standing. •  The criteria for standing are presently stated in general terms. 
Instead of using numeric standards (such as distance from the site), the criteria are 
broad and discreti onary.  For example, persons requesti ng party status must show 
that they are “more signifi cantly, disti ncti vely, or uniquely aff ected in character 
or kind by the proposed zoning acti on than those of other persons in the general 
public.”88     The rules could add specifi c criteria - such as all persons within a des-
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ignated distance from the site - as an alternati ve to or supplement to the existi ng 
standing rules.  For example, property owners within 200 feet of the site would have 
standing without having to show compliance with the general standing criteria.89   
This gives neighbors assurance that they have standing without having to prove 
actual harm.  The downside is that adding parti es automati cally could lengthen 
the hearing process, reduce administrati ve effi  ciency, and increase staff  ti me and 
resources needed to prepare orders.  This is because the Zoning Commission / BZA 
and staff  will have a larger of volume of comments and submitt als to sort through 
and evaluate.  In additi on, fi ling and disposing of moti ons could delay administrati ve 
processes.  This does not mean that a more deliberati ve process is contrary to the 
public interest, but rather that it will prolong decisionmaking and the public costs 
associated with hearings.

While the Zoning Regulati ons’ standing criteria are general, they go beyond most 
zoning regulati ons by addressing the issue of party standing in the fi rst place.   Zon-
ing procedures in most jurisdicti ons fail to address standing issues at all.  While 
standards for interventi on are rarely included in zoning procedures, federal and 
state agencies address the issue frequently.  Some agencies disti nguish by right from 
discreti onary interventi on.  For example, where persons cannot demonstrate that 
they meet the general standing criteria listed above, the Zoning Commission or BZA 
could grant interventi on where the intervenor’s parti cipati on will assist in develop-
ing a sound record, is conducive to the public interest, has unique interests in the 
proceeding, or is aff ected by the outcome.90   The agency weighs against interven-
ti on the availability of other means to protect the proposed intervenor’s interests, 
the extent to which the proposed intervenor’s interests are represented by exist-
ing parti es, whether interventi on would prejudice the adjudicati on of the rights of 
the original parti es, and the extent to which their parti cipati on will inappropriately 
broaden the issues or delay the proceeding.91 

Public Interest or Amicus Parti cipati on. •  The Zoning Regulati ons currently allow the 
Zoning Commission / BZA broad discreti on to grant or deny party status.  Additi onal 
standards could expand the ability of public interest or non-profi t groups with no 
direct fi nancial or property interest in the proceeding to gain party status.  Typically, 
these groups would not have party status unless the rules granted them party sta-
tus.  Some land use agencies expressly allow “amicus” status for parti es that identi fy 
a legal or policy issue that needs to be resolved by the hearing.92   Amicus parti es 
may have limited parti cipati on rights, such as fi ling briefs and presenti ng oral argu-
ment on the issue(s).93   Examples of standards are discussed in “Criteria for Stand-
ing,” above.

Determinati on by Commission, Board Member, or Zoning Staff .  •  The rules could 
delegate to the Chair, Vice-Chair, members, or zoning staff  the authority to make 
party status determinati ons.  This allows the determinati ons to be made quickly, 
without requiring a full vote of the committ ee.  The full Commission or Board could 
reconsider the approval or denial of party status.  The District could provide addi-
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ti onal compensati on to Commission or Board members for the extra ti me associated 
with this task.

Clean Hands

Some Roundtable parti cipants asked for “Clean Hands” procedures for zoning permits.   
A Clean Hands rule would preclude or restrict the processing of permits for applicants 
that have existi ng zoning violati ons.  Clean Hands requirements can create incenti ves 
for bringing existi ng violati ons into compliance, and stop new violati ons from occur-
ring.  The District has an existi ng Clean Hands law for business licensing.94   This prohibits 
the issuance or reissuance of a license or permit to any applicant who owes the District 
more than $100 in outstanding fi nes, penalti es, or interest.  The applicant may avoid the 
permit ban if the fi nes are appealed.  The District is implementi ng an interagency com-
puter system to certi fy compliance.95   

There are potenti ally several diff erent types of Clean Hands rules throughout the nati on:

Rules that prohibit the intake of permits where the applicant has violati ons on other 1. 
properti es (“off -site violati ons”).  Off -site violati ons create diffi  cult enforcement 
issues.  First, applicants can fi le under a diff erent enti ty, requiring the Zoning Admin-
istrator or other staff  to determine whether the enti ti es are suffi  ciently connected 
to aff ect the current applicati on.  Second, violati ons can range from major violati ons 
that signifi cantly aff ect the surrounding neighborhood, to minor violati ons that can 
easily occur through oversight.   Treati ng all violati ons in the same manner might 
create unnecessary delays for applicants who are proceeding in good faith.  Finally, 
in same states the state land use statutes do not permit the denial of land use ap-
plicati ons for reasons unrelated to the specifi c permit, such as violati ons on other 
properti es.96   

Rules that prohibit the processing of new permits, or applicati ons to expand existi ng 2. 
permitt ed acti viti es, where there are violati ons relati ng to the existi ng permit (“on-
site violati ons”).  In the District, this situati on arises most commonly with special 
excepti ons for campus development plans.  Existi ng campus development plan ap-
provals may have a number of conditi ons, ranging from enrollment caps to construc-
ti on of parking faciliti es, building design, and traffi  c controls.  Some permit violati ons 
could have major impacts on surrounding neighborhoods, while others might simply 
amount to minor violati ons or conditi ons that require some ti me to implement.  In 
Temple University v Zoning Bd. of Adjustment,97  the court ruled that a special permit 
applicati on to construct a school dormitory could not be denied on the basis of iso-
lated incidents of misconduct by persons not clearly identi fi ed as students, or solely 
because the applicant committ ed isolated and minor violati ons of the conditi ons 
of a previous permit.  Violati ons that are a single factor that evidences the intensi-
fi cati on of a site in a way that violates discreti onary zoning standards can provide a 
basis for disapproval.98   In other words, if the agency retains unlimited or legislati ve 
discreti on to deny the applicati on, a prior violati on could warrant denial.99 
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The author’s research did not uncover any cases or statutes in the District that address 
the legality of enforcement.100   The following discussion assumes that enforcement of 
on-site violati ons in the District is legal, and is based on the following general principles 
and policy issues that apply in most jurisdicti ons:

In most states, a zoning commission or board of adjustment must have authority 1. 
in the local zoning regulati ons in order to deny approval based on a previous viola-
ti on.  However, for discreti onary acti ons such as a map amendment, PUD, or special 
excepti on, the District could consider writi ng conditi ons for future contested case 
orders without engaging new rulemaking.   The Zoning Commission or BZA are likely 
to be on safer ground if they are relying on authority granted in the Zoning Regu-
lati ons rather than discreti onary authority that does not reference existi ng viola-
ti ons.  This assumes that the Zoning Act authorizes this type of legislati on.  It does 
not expressly authorize it, although it arguably is allowed as a functi on of existi ng 
delegated authority.

For 2. ministerial permits, such as building permits or certi fi cates of occupancy, 
authority must be delegated in the regulati ons.  The Zoning Commission can adopt 
the requirements as part of the Zoning Regulati ons,101  while the Mayor and Council 
could also adopt similar requirements as part of the Constructi on Code.  Because 
the Zoning Administrator cannot issue building permits unless they “fully conform” 
to the Zoning Regulati ons,102  the permitti  ng agency could arguably withhold new 
building permits where an existi ng development violates permit conditi ons.

The regulati ons should address whether the conditi ons have been 3. resolved and 
render the project in compliance with existi ng orders, or whether there is an ongo-
ing violati on.  It is diffi  cult to justi fy withholding future permits simply due to past 
violati ons that are now resolved, as the Zoning Act includes fi nes and remedies for 
resolving those violati ons.

4. Monitoring is an important component of enforcing clean hands requirements.  The 
BZA has used annual reporti ng to the Board by the local ANC as a way to enforce 
conditi ons.103   One applicant proposed and agreed to a conditi on to establish a com-
munity liaison committ ee to address community concerns related to its use, with 
representati ves of the ANC, a citi zens associati on, owners of property abutti  ng the 
subject property, and other interested persons.104   While these techniques may sti ll 
require further acti on by DCRA or others to enforce a conditi on, it is a useful way to 
encourage applicants to pay att enti on to them, and to bring violati ons to the att en-
ti on of enforcement agencies.

5. Any text amendment or conditi on of approval should disti nguish major and minor 
conditi ons or violati ons.  These types of conditi ons would have diff erent monitoring 
requirements and penalti es for violati on.
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6. Staged approval is a justi fi able way to enforce regulati ons, including past viola-
ti ons.  The Zoning Regulati ons and conditi ons of approval can establish a permitti  ng 
sequence along with ti me limits for submitti  ng subsequent permits, such as building 
permits or certi fi cates of occupancy.  The conditi ons for later approval could range 
from affi  davits that the use is in compliance, to a subsequent hearing and verifi -
cati on by the Zoning Commission or BZA that the use remains in compliance as a 
conditi on of applying for ministerial permits.

7. A Clean Hands requirement is disti nguishable from an order that contemplates 
future violati ons.  For example, some BZA orders provide that a special excepti on 
becomes invalid if the applicant pays a fi ne or is found to violate the conditi ons.105   
This becomes a conditi on of approval that can result in revocati on, civil infracti ons, 
and injuncti ve relief if the violati on conti nues.

Hearing Procedures

Deliberati ons

The Sunshine Act106 provides:

All meeti ngs (including hearings) of any department, agency, board, or 
commission of the District government, including meeti ngs of the Council of 
the District of Columbia, at which offi  cial acti on of any kind is taken shall be 
open to the public.

In additi on, the Zoning Act requires BZA and, implicitly, the Zoning Commission meeti ngs 
to be open to the public.107   In Dupont Circle Citi zens Ass’n v. District of Columbia Bd. of 
Zoning Adjustment,108  the District of Columbia Court of Appeals held that hearings of 
the Board must be public, but that the deliberati ons of the Board aft er the hearing is 
completed may be in private.  This is consistent with the rule in most states with similar 
legislati on, which permits deliberati on and preparati on of formal writt en decisions in 
private.109   As the Dupont court recognized, executi ve session allows a “frank exchange 
of views” among the board members, and is consistent with how other judicial and 
quasi-judicial bodies make decisions.

This does not mean that the Board is required to deliberate in executi ve session.   It can 
certainly choose to conti nue deliberati ng in open meeti ngs, as is its current practi ce.  
District policy encourages public parti cipati on and access to public informati on.  In 
additi on, most zoning boards choose to deliberate in public.  In practi ce, zoning boards 
oft en weigh facts that are undisputed, which minimizes the need to weigh the credibility 
of witnesses away from the public eye.110   Deliberati ng in the open can increase public 
confi dence in the decisions and reduce the likelihood of arbitrary and capricious behav-
ior.111   In additi on, zoning boards and commissions someti mes fi nd that they need the 
input of the applicant or other parti es during deliberati ons.  This opportunity is lost if 
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the deliberati on occurs in a closed session.112  

Grounds for Appeal

The BZA regulati ons provide that an appeal must be fi led within 60 days from noti ce or 
knowledge of the administrati ve decision or 10 days from completi on of a structure’s 
roof.113   The regulati ons do not expressly require the appellant to state the grounds for 
appeal.  Instead, the appeal must be fi led on a form provided by the BZA.114   This form – 
Form 125 – requires the appellant to:

“… submit in specifi c detail each and every excepti on they have to the 
administrati ve decision.  Details should state the allegati ons of error in the 
administrati ve decision – “why it was an error” and reference the relevant 
Secti ons of the Title 11 DCMR Zoning Regulati ons and/or Map. It shall be 
typewritt en or printed and att ached to Form 125 Appeal.  …. A detailed 
statement at the ti me of fi ling explaining how the appellant intends on prov-
ing their case.”

Appellants oft en have diffi  culty obtaining copies of plans and documents from various 
agencies that are needed to formulate a complete applicati on for appeal.  Generally, 
appellants have tried to obtain these copies of plans and documents from the agency 
that granted the permit in order to review them prior to fi ling an appeal.  As new facts 
are discovered during the hearing process, the parti es subject to the appeal (known as 
appellees) may resist expanding the grounds for appeal.  Once additi onal grounds are 
discovered, the appeals’ deadline may have elapsed.  Because the deadline is jurisdic-
ti onal, the BZA would lack authority to consider the appeal aft er the deadline expires.

From the viewpoint of an appellee who is proceeding in good faith and answering an 
appeal, the additi onal proceeding can result in additi onal ti me and expense.  Requiring 
a statement of grounds for appeal should avoid surprise to applicants, or unnecessary 
delay arising from grounds that could have been raised from the outset.  In additi on, the 
process should give both applicants and appellants a fi nal decision within a reasonable 
period of ti me. 

Potenti al revisions to the appeal process should provide neighborhoods the ability to as-
sert grounds for appeal within a reasonable period of ti me, avoid surprise, and allow the 
proceedings to terminate.  Not surprisingly, few zoning agency rules address this issue.  
However, the court system frequently addresses this issue.  Federal Rules of Civil Proce-
dure, Rule 15, allows pleadings to be amended by right or by leave of court.  Pleadings 
may be amended by right before being served with a responsive pleading, or within 20 
days aft er serving the pleading where no responsive pleading is required.  Aft er that 
ti me, a party may amend its pleading only with the other party’s writt en consent or the 
court’s leave.  The rules provide that leave to amend should “freely give leave when jus-
ti ce so requires.”  This type of procedure is familiar to att orneys, and gives the BZA the 
discreti onary authority to review each case on its merits.
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In additi on, the BZA could consider a rule that requires appellants and appellees to 
provide all applicable plans and materials for the record when faced with an appeal.  If 
the appellant fails to furnish the plans or materials, the BZA could grant an extension of 
ti me to fi le additi onal grounds for appeal or to conti nue the proceeding.  This creates an 
incenti ve for appellants to disclose relevant informati on at the outset of the hearing in 
order to avoid delay.

Consent Calendar

The Zoning Commission’s consent calendar procedure is limited to minor modifi cati ons 
and technical correcti ons that are of litt le or no importance or consequence.115   Most 
agencies with legislati ve or rulemaking authority have a consent calendar or consent 
agenda procedure for a much wider variety of minor items.  This could include fi nal 
orders or other acti ons that require no further discreti onary review.  A consent agenda 
procedure should include a process for placing items on the agenda, an opportunity to 
pull an item for further discussion, and approval of all consent agenda items at once. 

The BZA could also include a consent calendar procedure.  Because most of their cases 
are contested cases, a consent calendar procedure runs the risk of violati ng the due 
process rights of parti es who are denied the opportunity to comment where the case is 
resolved without a full hearing.  So long as parti es have adequate noti ce and the oppor-
tunity to request that the BZA pull the case and hear it, there is litt le risk of a due pro-
cess violati on.  However, this process is rarely used with variances, appeals, and special 
excepti ons that typically require some fact fi nding and potenti al off -site impacts.

Conti nuances

Parti es someti mes request the conti nuati on of a hearing from its noti ced hearing date. 
The current practi ce is for the presiding offi  cer for the Zoning Commission and BZA to 
appear at a hearing in order to conti nue it in cases where there is insuffi  cient ti me in 
which to readverti se.116   The rules do not expressly provide that the presiding offi  cer 
must do this.  The rules currently provide:
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Zoning Commission Board of Zoning Appeals

11 DCMR § 3020.1 The presiding offi  cer shall 
have authority to: (a) Regulate the course of 
the hearing; … (d) Dispose of procedural re-
quests or similar matt ers, including moti ons to 
amend and to order hearings reopened; …

11 DCMR § 3117.3 The presiding offi  cer at a 
hearing shall have the authority to: (a) Regu-
late the course of the hearing; … (e) Except as 
required under § 3117.5 [governing extension 
of ti me to present case], dispose of procedural 
requests or similar matt ers (including moti ons 
to amend and to order hearings reopened) 
…. (h) Subject to § 3105.11, adjourn a hearing 
and establish the date when the hearing will 
be conti nued;…”

11 DCMR § 3005.8 Unless all parti es to a hear-
ing agree otherwise, or unless the Commis-
sion orders otherwise, the Commission shall 
not postpone or conti nue a public hearing 
on a contested case for a period in excess of 
thirty (30) days from the date of the granti ng 
of such postponement or conti nuance.

11 DCMR § 3105.11 Unless all parti es to a 
hearing before the Board agree otherwise, or 
unless the Board orders otherwise, the Board 
shall not postpone or conti nue a hearing for 
a period in excess of thirty (30) days from the 
date of such postponement or conti nuance 
or unti l the next available scheduled hearing 
date, whichever is earlier.

11 DCMR § 3005.9 If the ti me and place of 
resumpti on is publicly announced when a 
postponement, conti nuance, or adjournment 
is ordered, no further noti ce shall be required.

11 DCMR § 3105.12 Meeti ngs and hearings 
shall be held at such ti me and place as the 
Board or the presiding offi  cer may designate.

11 DCMR § 3015.11 If a failure of noti ce under 
§ 3015.3 [noti ce provision for contested cases] 
is alleged and proven, the Commission may 
consider all the surrounding circumstances, 
including the extent of actual noti ce received 
by the public from all sources, att endance at 
the public hearing, and the nature and extent 
of the proposed constructi on and use under 
the applicati on, if approved. On the basis of 
these considerati ons, the Commission may 
determine whether the public hearing will be 
postponed, conti nued, or held as scheduled. 

11 DCMR § 3105.13 Meeti ngs and hearings 
may be adjourned from ti me to ti me. If the 
ti me and place of resumpti on is publicly an-
nounced when the adjournment is ordered, 
no further noti ce shall be required.

Agency practi ce is that the presiding offi  cer appears at the hearing to announce the 
conti nuance on the record.  This avoids the need to re-adverti se the hearing.  However, 
it requires additi onal att endance ti me for the presiding commissioners and requires staff  
to remain aft er hours.  It is not as much of an issue for the BZA because they meet dur-
ing normal business hours, and typically have more than one case on their docket. 
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While requiring the presiding offi  cer to appear specifi cally to personally announce the 
conti nued hearing date is inconvenient and ineffi  cient, the hearing date must be an-
nounced in order to respect due process rights and to ensure that any decision is valid.  
Parti es have a due process right to reasonable noti ce of a hearing, and inadequate no-
ti ce can void acti on taken at the hearing.  In additi on, lay parti cipants at hearings some-
ti mes complain that applicants represented by att orneys or other zoning professionals 
att empt to wear them down by constantly conti nuing a hearing, eventually resulti ng in 
a loss of interest or moti vati on to att end the hearing.  Whether this is a serious issue is 
debatable, as frequent conti nuances would also cause the applicants delay.  At the same 
ti me, the procedures should include safeguards that ensure that conti nuances do not 
prejudice the rights of parti es to the hearing.  

Noti ces should be cost-eff ecti ve, avoiding a drain on public resources.  Electronic noti fi -
cati on can serve this functi on, but at present may not reach all aff ected parti es.  While 
modern techniques for noti ce include electronic noti ce such as email or internet post-
ings, parti es or persons who do not use the internet or read the paper might not fi nd 
out about the conti nued hearing without some type of personal att enti on.
 
Another issue is one of delegati on.  It is not clear under the Zoning Act how a conti n-
ued hearing can be noti ced.  The Zoning Act expressly authorizes the conti nuati on of 
public hearings for text amendments where the ti me and place of the adjourned meet-
ing is “publicly announced.”117   No specifi c noti ce for contested cases proceedings is 
prescribed for either the Zoning Commission or BZA, although these are subject to the 
District’s Administrati ve Procedures Act (APA).  The APA does not specifi cally address the 
logisti cs of providing noti ce of adjourned hearing dates.118 

To balance the issues of due process and effi  ciency, the Zoning Commission and BZA 
could adopt conti nuance procedures that:

Require a party who requests a conti nuance to pay for additi onal noti ce; and1. 
Delegate a staff  person, or a commission or board member, to announce the con-2. 
ti nuati on to persons who show up on the day of the original hearing.  It is not clear 
from the Zoning Act that a person must physically announce the conti nuati on.  
However, not providing a personal announcement could create an appearance of 
unfairness; and
Require posti ng of conti nued meeti ng dates at the hearing room; and 3. 
Provide mail or electronic noti ce to all parti es to the hearing; and4. 
Provide a maximum number or ti me period for conti nuati ons without the consent of 5. 
all parti es to the hearing.

Expert Testi mony

Expert testi mony can play an important role in administrati ve zoning decisions:
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 “While agencies are not always bound to accept expert testi mony over 
lay testi mony, see Marjorie Webster Jun. C., I. v. District of Col. B. of Z. A., 
D.C.App., 309 A.2d 314, 319 (1973), the opinions of qualifi ed experts are 
not to be lightly disregarded and the probati ve value of lay opinions is oft en 
doubtf ul. See, e. g., Goldstein v. Zoning Board of Review, City of Warwick, 
101 R.I. 728, 227 A.2d 195 (R.I. 1967). In any event, some indicati on in the 
fi ndings as to the reasons for rejecti ng the expert testi mony in favor of that 
of lay witnesses was certainly required if judicial review is to be meaningful.”   
119

In the District, expert testi mony usually comes up with architectural experti se, as well as 
traffi  c and shadow studies.  It has been suggested that the Zoning Commission and BZA 
rules require a proff er or voir dire for expert witness testi mony, as in court proceedings. 
Under current practi ce, proff ers of qualifi cati ons of experts occur at both Zoning Com-
mission and BZA hearings.

The Zoning Commission and BZA rules already address the submission of expert testi -
mony.  Parti es may disclose expert witnesses, and the presiding offi  cer may rule on their 
qualifi cati ons.120     A formal proceeding may add more formality to the proceedings than 
is needed.  Not surprisingly, this issue is rarely addressed in local zoning procedures.  
However, the Zoning Regulati ons could include the following provisions governing ex-
pert testi mony:

A restatement of the law as to the weight of expert testi mony.  For example, the 1. 
hearing procedures could provide that opinion evidence of lay persons is admissible 
but may not be given weight.121 

Require or allow prefi led expert testi mony through a technical report that provides a 2. 
full explanati on of the basis for the views set forth in the report. This would include 
data, tables, protocols, computati ons, formulae, and any other informati on neces-
sary for verifi cati on of the views set forth, as well as a bibliography of reports, stud-
ies and other documents relied upon.122   While this is included in at least one state 
level land use agency procedure, it is not clear that this would add anything to how 
the District’s procedures presently work.

While the Zoning Commission and BZA could consider these changes, along with some 
formal procedure to certi fy experts, it is not clear how these would improve the current 
process.

Concluding and Terminati ng Review

Dismissal and Withdrawal

The Zoning Commission allows withdrawal of an applicati on before adverti sement, or af-
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ter that ti me with consent of the Commission.  The BZA allows withdrawal of an appeal 
or applicati on at any ti me.  It has been suggested that the rules require leave to with-
draw as well as leaving the rules as is.  It is not clear what would be gained by requiring 
leave to withdraw, since a claim cannot be prosecuted unless there is a live applicati on.  
Otherwise, the applicant is not technically in front of the Board or Commission.

The BZA’s withdrawal rules are permissive.  This has the advantage of administrati ve 
convenience, because it spares the Offi  ce of Zoning staff  and agencies the task of writ-
ing and publishing orders for projects that will not move forward.  The disadvantage 
is that applicants someti mes try to frustrate or wear down oppositi on by withdrawing 
an applicati on, and then refi lling when the controversy subsides.123   Both the Zoning 
Commission and BZA rules prohibit reconsiderati on of withdrawn applicati ons within a 
designated ti me period, which tends to control this practi ce.

It has also been suggested that failure to appear at a hearing should result in dismissal 
of an applicati on.  This rule would promote effi  ciency and reduce costs by clearing each 
agency’s docket of dormant applicati ons.

Eff ecti ve Date

Zoning Commission orders take eff ect on publicati on, while BZA orders are eff ecti ve at 
service.  Unifying the rules would make the rules easier to administer.  If eff ecti ve at ser-
vice, the orders would take eff ect earlier as there is a 2 week ti me lag between transmit-
tal to the Offi  ce of Documents (ODAI) and publicati on.  While the Offi  ce of Documents 
pays for publicati on and the orders become searchable, a uniform eff ecti ve date makes 
sense.  The orders will be published regardless of when they become eff ecti ve, and an 
earlier eff ecti ve date is generally more benefi cial to the aff ected parti es.  In additi on, the 
aff ected parti es will have noti ce of the order before they are published.

Post-Decision Issues

Modifi cati ons

The BZA regulati ons allow requests for a “modifi cati on” to be fi led for any appeal, 
special excepti on, or variance.124   The modifi cati on request must be fi led within 6 
months of a fi nal order.125   The Zoning Commission can modify any rulemaking or 
order on its consent calendar, if the proposed modifi cati on is of “litt le importance or 
consequence.”126   There are four major issues with the modifi cati on procedures.  These 
are described below, along with suggesti ons for changing or revising the regulati ons.
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Issue Discussion/Suggesti on

1. The modifi cati on requests apply to 
“plans”127  and not to the language of the 
order itself

Suggesti on: expand applicability as suggested.  
This would expand the scope of modifi cati ons 
to include not only the dimensional and de-
sign criteria refl ected in plans, but also to any 
type of writt en conditi on128.  Note that this 
sti ll extends the reach of modifi cati ons only to 
minor situati ons as discussed in 4, below.
The modifi cati on language lacks a purpose 
statement or specifi c approval criteria.  Ex-
panding the applicability secti on to include 
both plans and orders would improve fl ex-
ibility and effi  ciency.  In practi ce, the BZA and 
Zoning Commission have looked to the Com-
prehensive Plan and other land use policies in 
approving modifi cati ons.  Limiti ng modifi ca-
ti ons to minor situati ons should avoid signifi -
cant adverse eff ects on neighborhoods.  .  The 
current Zoning Commission (for the consent 
calendar) and BZA regulati ons are limited to 
minor modifi cati ons. 129

2. The 6-month ti me limit is unrealisti c and 
is repeatedly waived by the Board.  It is 
also inconsistent with the 2- year ti me 
limit in 11 DCMR § 3130.1 to apply for a 
building permit. 

Suggesti on: expand the modifi cati on ti me 
limit to match the 2-year period for original 
approvals.   In other jurisdicti ons, this proce-
dure is used to “fi x” minor details or items 
that were overlooked during the approval 
process, without incurring the public and 
private expense of a new hearing.  Regardless 
of whether 6 months is a realisti c ti me period 
for applicants, there is no sound reason to 
preclude correcti ve acti on while the permit 
remains acti ve.
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Issue Discussion/Suggesti on

3. Modifi cati on requests must be served on 
all parti es.130   The Zoning Commission 
provides 7 days for a response, while 
the BZA procedures provide for 10 days.  
Both procedures provide that the modi-
fi cati on is approved only on the basis of 
the writt en request, plans, and com-
ments from the parti es.131   No hearing is 
required. 

Suggesti on: the existi ng procedure off ers a 
streamlined process for truly minor items, 
while preserving due process and review by 
interested parti es.  Ideally, the procedures and 
ti me limits should be unifi ed – which is the 
prerogati ve of both the Zoning Commission 
and BZA.

The District could off er a major modifi cati on 
procedure, which would require a hearing.  
This would further streamline the permitti  ng 
process, while preserving the opportunity for 
neighborhood review.  Conversely, neighbor-
hood groups could see the process as a way 
for applicants to secure a “second bite at the 
apple” without engaging full review.  In ad-
diti on, the public hearing processes involve 
additi onal expense to the agencies and the 
aff ected public. 

4. The modifi cati on criteria are unclear.  
The Zoning Commission allows modifi ca-
ti ons that are “of litt le or no importance 
or consequence.”  At the BZA, modifi ca-
ti ons are “limited to minor modifi cati ons 
that do not change the material facts 
the Board relied upon its approving the 
applicati on.”132  

Suggesti ons: 
The modifi cati on criteria could include a • 
list of items that are considered minor.  In 
many jurisdicti ons, this is based on the 
number or amount of dwelling units or 
intensity – e.g., no more than a 2-5% in-
creased in dwelling units, 3 feet or 1 story 
in height, no decrease in open space or 
natural resources, no decrease in aff ord-
able housing or project ameniti es, etc.   
Because there is no purpose statement 
for the procedure, it is diffi  cult to fashion 
specifi c criteria without further public 
discussion with the Zoning Commission 
and BZA.

In additi on to the “safe harbor” criteria, • 
the general criteria could be retained to 
provide for unusual situati ons.
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Part 4 Constructi on Code Issues
This Part highlights potenti al issues that should be addressed in the Zoning Regulati on 
review process that deal with inconsistencies between Chapters 32 of the District’s 
Zoning Regulati ons (11 DCMR) and Chapter 1 of the Constructi on Code (12 DCMR). This 
is based on a review of these chapters, review of the Zoning Commission Roundtable 
testi mony, and conversati ons with various city offi  cials and stakeholders about confl icts 
and inconsistencies. 

The Constructi on Code controls:

• constructi on, alterati on, additi on, repair, removal, demoliti on, use, locati on, move-
ment, enlargement, occupancy, and maintenance of all buildings and structures

• appurtenances att ached to buildings or structures
• signs that adverti se devices and premises 

The Constructi on Code applies to existi ng or proposed buildings and structures.

The Zoning Regulati ons control and regulate the height, bulk, number of stories, and size 
of buildings and other structures, the open spaces around them, the use of the build-
ings, structures, and land in the District. 

The two sets of regulati ons should work together and avoid overlap, confusion, or 
confl icts as they are used and administered.  This secti on of the memorandum outlines 
areas that need further clarifi cati on to make sure that Chapter 32 of the District’s Zoning 
Regulati ons and Chapter 1 of the Constructi on Code are not working at cross purposes. 

Overlap and Codifi cati on

There is some overlap between the Constructi on Code and the Zoning Regulati ons.   
However, each set of regulati ons is adopted and administered by a diff erent enti ty.   The 
District Council adopts the Constructi on Codes,133  while the Zoning Commission adopts 
the Zoning Regulati ons.  The Zoning Commission, BZA, and Offi  ce of Zoning are involved 
in administering and interpreti ng the Zoning Regulati ons.  However, the Department of 
Consumer and Regulatory Aff airs (DCRA) administers the Constructi on Code and enforc-
es the Zoning Regulati ons.

Examples of overlap include height measurement, defi niti ons, and the issuance of per-
mits.  If one set of standards fails to address an aspect of a topic while the other does, 
diff erent interpretati ons can occur.  This lack of consistency can lead to confusion in the 
administrati on of such regulati ons. An example is demonstrated in the administrati on of 
Certi fi cates of Occupancy and its corresponding regulati ons. 

The Constructi on Code and the Zoning Regulati ons both address Certi fi cates of Occu-

This Part highlights potenti al issues that should be addressed in the Zoning Regulati on
review process that deal with inconsistencies between Chapters 32 of the District’s 
Zoning Regulati ons (11 DCMR) and Chapter 1 of the Constructi on Code (12 DCMR). This
i b d i f th h t i f th Z i C i i R dt bl
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pancy: the Constructi on Code in secti on 110A of 12 DCMR and the Zoning Regulati ons 
in Chapter 32 of 11 DCMR.  Both regulati ons note who must apply, when a certi fi cate is 
required, and length of certi fi cate validity.  However, only the Constructi on Code speaks 
to who may revoke a certi fi cate of occupancy.  Secti on 105.1 authorizes the Director of 
the Department of Consumer and Regulatory Aff airs to revoke a certi fi cate of occupan-
cy. The Zoning Regulati ons do not address revocati on. For readers who are unfamiliar 
with the Constructi on Code, this leaves open the questi on of who has the authority and 
under which circumstances a Certi fi cate of Occupancy may be revoked.  

A second general area of overlap and potenti al confl ict between the Zoning Regulati ons 
and the Constructi on Code involves submitt al requirements for building permits. Both 
the Zoning Regulati ons134  and Constructi on Code135  include zoning compliance submit-
tal requirements for building permits.  

The following alternati ves could clarify the regulati ons:

• Amend the Zoning Regulati ons to cross-reference the procedures for revocati on that 
appear in the Constructi on Code.  This could occur whether or not procedural or 
substanti ve requirements are removed from the Zoning Regulati ons.

• Codify all substanti ve requirements for certi fi cates of occupancy in the Constructi on 
Code.  This is beyond the control of the Offi  ce of Zoning or Zoning Commission.  The 
Zoning Commission could eliminate formal requirements that appear in the Zon-
ing Regulati ons, using cross-references to address situati ons that require a formal 
certi fi cate of occupancy.  The advantage of this procedure is that all of the certi fi cate 
of occupancy regulati ons would be assembled in a single document.  In additi on, 
the Constructi on Code is administered by the DCRA.  Assembling the certi fi cate of 
occupancy procedures there provides a convenient point of reference for DCRA per-
sonnel.  A disadvantage is that this relies on the Constructi on Code to resolve zoning 
issues.  The Zoning Commission could lose control over certi fi cate of occupancy 
requirements that are unique to land use issues, as opposed to constructi on issues.  
If building permit requirements are codifi ed in the Constructi on Code, there is a fear 
that the BZA would lose jurisdicti on over building permit acti ons that involve the 
Zoning Regulati ons (this issue is discussed below).  Thus, a bett er approach might be 
to coordinate the submitt al requirements for building permits and certi fi cates of oc-
cupancy in the Zoning Regulati ons with those in the Constructi on Code.  This would 
clarify that noncompliance is a zoning violati on that is enforceable under the Zoning 
Regulati ons.

Zoning Certi fi cati on

The Offi  ce of Zoning off ers a zoning certi fi cati on service.  The zoning certi fi cati on pro-
vides authenti cati on of the zoning classifi cati on of a property for due diligence purpos-
es.136   A zoning certi fi cati on is used as a means of gaining offi  cial writt en (notarized) 
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recogniti on of zoning from the District of Columbia government.

There is no formal “zoning certi fi cati on” process established in the Zoning Regulati ons.137

However, the Zoning Regulati ons provide that the zoning map atlases are on fi le in the 
Offi  ce of Zoning.138   The Director of the Offi  ce of Zoning certi fi es each page of the zon-
ing map atlases as correct.139    Unfortunately, some property owners use the unoffi  cial 
informati on on the DCRA website to determine their property’s zoning classifi cati on.  
This may have incorrect informati on.  When applicati ons or appeals are fi led, the Offi  ce 
of Zoning is put in the positi on of having to clarify that that the DCRA website is not the 
offi  cial zoning. 

This issue cannot be resolved through regulati on by the Zoning Commission, because it 
involves the independent functi ons of another agency.  The District’s 1982 Reorganiza-
ti on Plan assigns to DCRA the authority to provide public informati on about zoning code 
requirements.  The Offi  ce of Zoning can work with the Zoning Administrator to provide 
appropriate caveats in any lett er pertaining to a property’s zoning classifi cati on.  The 
caveat should indicate the basis for the Zoning Administrator’s statements that the de-
terminati on is not offi  cial and that the applicant should receive a map certi fi cati on from 
the Offi  ce of Zoning.   In additi on, the Offi  ce of Zoning could approach the DCRA with a 
Memorandum of Understanding (MOU) that would spell out each agency’s responsi-
biliti es – i.e., map certi fi cati on with Offi  ce of Zoning and zoning compliance with DCRA.  
To a large extent, this meeti ng between the agencies has already been accomplished, 
although not reduced to a writt en MOU.

Vested Rights & Provisional Certi fi cates of 
Occupancy 

Vested rights involve a diffi  cult balance between the rights of property owners and 
those of the community.   This doctrine – along with a related concept known as “eq-
uitable estoppel”140  – establishes the point in the permitti  ng process where applicants 
can rely on regulati ons or permits in place, and avoid compliance with new regulati ons 
that would alter their existi ng plans.141   In order to establish vested rights under either 
analysis, the landowner in most states must prove the following:

That 1. governmental acti ons have been taken which authorize a parti cular course 
of acti on by the developer (e.g., what development permits have been issued and 
what do those permits authorize?)  Generally, a building permit or some other type 
of fi nal approval is required before vested rights will accrue.

That the landowner has 2. relied on such permits (e.g., how much money has the land-
owner spent in reliance on the permit?).

That the reliance on the governmental act was reasonable and in 3. good faith (e.g., 
did the landowner proceed as a matt er of course or simply to receive an approval 
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prior to the eff ecti ve date of a pending regulati on in order to escape its purview?).142 

The District of Columbia appears to follow the majority rule.143  

Vested rights may also be conferred by statute.  For example, Colorado’s statutory 
vested right process allows a local government to enter into a development agreement 
to vest development property rights.144   The creati on of a long term development agree-
ment, as opposed to the straight vesti ng of property rights for a three year period, must 
be warranted in light of “the size and phasing of development, economic cycles, and 
market conditi ons.”  Vesti ng is based upon the local government’s approval of a “site 
specifi c development plan.”   The Colorado statute suggests that a site specifi c develop-
ment plan (SSDP) may include any of the following (C.R.S. § 24-68-102(4)):

• PUD plan;
• subdivision plat;
• specially planned area;
• planned building group;
• general submission plan;
• preliminary or general development plan;
• conditi onal or special use plan; or
• development agreement.

Other states have adopted “development agreement” legislati on that allow property 
owners to enter into regulatory contracts that “lock in” their development rights, and in 
exchange provide benefi ts or ameniti es that are not typically provided under the normal 
zoning procedures.145   This is similar to the use of conditi ons to a zoning change, such as 
a Planned Unit Development (PUD).  However, the conditi ons are writt en in the form of 
an agreement between the local government and the applicant, and normally provide 
that the project is not subject to regulatory changes for a given period of ti me.  The ti me 
period for this “regulatory freeze” normally ranges from 3-10 years, but some local gov-
ernments have approved regulatory freezes for as long as 20-30 years.146 

An important threshold considerati on in vested rights claims is the point in the approval 
process to which the development has proceeded.  There are 3 basic approaches to this 
rule, with the District of Columbia court following the approach used in a majority of the 
states:

1. Building Permit.  Most states do not allow vesti ng to occur before issuance of a 
building permit, which is normally the last discreti onary act that occurs prior to con-
structi on.147  

2. Some states (e.g., Florida, South Carolina) require substanti al expenditures in reli-
ance on a permit, but will fi nd vested rights earlier in the process – such as at subdi-
vision plat or site plan approval.
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3. “Bright line” rule.  Several states (e.g., Washington and Utah) follow a “bright line” 
rule where rights vest if the proposed development meets the zoning requirements 
in existence at the ti me of applicati on.148   This rule typically applies to building per-
mit, site plan, or subdivision approval.

4. First step.  The most aggressive rule is the Texas permitti  ng statute, which locks in 
regulati ons when the applicant fi les the original applicati on for a permit – including 
the fi rst permit in a series of permits - for review for any purpose.149 

Under a related concept known as the “pending ordinance doctrine,” vested rights are 
overcome if a municipality takes acti ve steps to change its zoning and land use restric-
ti ons.  A developer who proceeds with a project despite knowledge of a change in regu-
lati on that would aff ect his (or her) project may not rely on equitable estoppel to avoid 
the applicati on of legislati on subsequently adopted.  Actual or constructi ve noti ce of a 
change in applicable regulati ons defeats a claim of equitable estoppel.  This also applies 
to “pending” legislati on which may aff ect the project.150   In most states, an ordinance is 
considered pending, and knowledge of such is imputed to the developer, when the gov-
erning body has resolved to consider a parti cular scheme of rezoning and has adverti sed 
to the public its intenti on to hold public hearings on the rezoning.151 

The District’s Zoning Regulati ons establish a rule that combines relati vely late vesti ng 
with the pending ordinance doctrine (11 DCMR § 3202.5).  Secti on 3202.5 provides that 
vesti ng occurs at building permit issuance, does not require evidence of substanti al 
expenditures, and establishes a pending ordinance conditi on.  This rule was adopted in 
1988, aft er what appeared to be substanti al discussion and public input, and amended 
for clarifi cati on in 2003 by Zoning Commission Order No. 3-14.  Under the 3202 rule, the 
vesti ng steps are as follows:

1. If the applicati on is fi led on or before the case is set down, it is vested IF it is com-
plete.  If the applicati on is incomplete, it is not vested (§ 3202.5(a)).   If the permit 
was issued before the set-down date, it is vested if constructi on begins within 2 
years of issuance.  Under 12 DCMR § 105.5, constructi on must begin with 1 year of 
permit issuance, subject to up to 3 6-month extensions (or 2.5 years).  

2. If the applicati on is fi led aft er set-down, it is subject to either the fi nal decision or 
the “most restricti ve” district (§ 3202.5(b)).  These regulati ons codify the “pending 
ordinance doctrine” discussed above.  The pending ordinance regulati ons do not ad-
dress what happens when the permit is issued before the set down date, but does 
not occur on a ti mely basis.  In that scenario, the District could choose to either ap-
ply the pending ordinance rule or to conti nue vesti ng.   If the rules allow vesti ng, it is 
advisable to include a ti me limit to avoid obsolete constructi on.

3. Once a BZA order is issued, the applicant may rely on that order when proceed-
ing to building permit (§ 3202.6).  That secti on states, in perti nent part, that “[A]
ll applicati ons for building permits authorized by orders of the [BZA] may be pro-
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cessed in accordance with the Zoning Regulati ons in eff ect on the date those orders 
are promulgated…”.  However, the language of the provision could leave it open to 
questi ons of interpretati on and could be reviewed for clarifi cati on when this enti re 
secti on is reviewed.  Some of the issues that could be clarifi ed include: what eff ect, 
for instance, is there when the BZA order is from an appeal case and not from an 
applicati on for either a variance or special excepti on and when is the order deemed 
“promulgated” for determining the date from which to measure.  Also, use of the 
term “may” leaves open a questi on as to what other version of the Zoning Regula-
ti ons could be applied and who makes that determinati on, assuming the rest of the 
provision’s conditi ons are met.

These rules allow vesti ng to occur earlier than it would have if there were no rule and 
vesti ng issues were left  to the courts.  Absent a rule, mere issuance of a permit would 
not confer vesti ng.  In that case, an applicant would need BOTH a permit AND substan-
ti al expenditures in reliance on the permit.  This is similar to the “bright line” rule in 
that there is a date certain, without proof of substanti al expenditures, at which vesti ng 
occurs.  However, unlike the case in those states, vesti ng requires more than an applica-
ti on.  It requires permit issuance and that constructi on begins within a date certain.

In deciding how to address vested rights issues, the District has the following alterna-
ti ves:

1. Keep the existi ng regulati ons intact.   The regulati ons do not appear unduly restric-
ti ve, nor do they lock in regulati ons earlier than the case in most jurisdicti ons.  And, 
they seem to have followed substanti al public debate – albeit around 20 years ago.  
Of course, the language could be modifi ed and illustrated for clarity.  A matrix that 
graphically displays the relati onships between building permit applicati on, building 
permit issuance, and set down would make the result clearer for applicants.

2. Revise the existi ng approach.  Revise the existi ng approach to move the vesti ng 
point earlier or later in the process.   For example, vesti ng could be moved to the 
point of applicati on if constructi on begins within 30 months, which is the maximum 
ti me period available under DCRA’s current rules.  Or, vesti ng could change to the 
point at which constructi on begins, rather than the point at which the permit is 
issued.  If vesti ng is moved to this point, applicants could sti ll argue that they have 
established common law vesti ng by incurring substanti al expenditures in reliance on 
the permit.  While the courts may apply the rule in many states (such as Maryland) 
that vesti ng requires the commencement of constructi on, District law is not abso-
lutely clear on this point.

3. Replace a bright-line rule with an appeals process.  This type of process would al-
low property owners to demonstrate that they have committ ed substanti al expendi-
tures, and city offi  cials to demonstrate that new regulati ons outweigh private inter-
ests, at a contested case hearing.  The advantage of this process is that it is fl exible.  
It protects landowners who have proceeded diligently and in good faith, and not 
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those with speculati ve permits.  It may also allow the applicati on of new regulati ons 
that have a strong relati onship to public health and safety, which would otherwise 
be vested today.  The downside is that it is potenti ally administrati vely burdensome, 
and provides uncertainty for applicants.

4. Establish a certi fi cati on process.   Property owners would have a limited ti me period 
aft er a new regulati on is adopted to fi le a certi fi cati on that they are legally noncon-
forming or vested.  Property owners who do not certi fy in a ti mely manner lose their 
nonconforming or vested status.  This approach allows both the Offi  ce of Zoning and 
applicants to obtain a ministerial determinati on of vested status.  A downside is the 
potenti ally large number of certi fi cati ons that the Offi  ce of Zoning or Zoning Admin-
istrator would need to process.

Appeals from Enforcement Acti ons

Under the Zoning Act, the BZA is the principal appeals agency and interpreter of the 
Zoning Regulati ons.  Appeals of the Zoning Administrator’s decisions to grant or deny 
building permits or certi fi cates of occupancy are assigned by the D.C. Offi  cial Code to 
the BZA.152   

Penalti es have a diff erent procedural route.  Civil fi nes, penalti es, and fees may be im-
posed as sancti ons for any infracti on of the provisions of the Zoning Act or Zoning Regu-
lati ons pursuant to the civil infracti ons legislati on (D.C. Offi  cial Code, Chapter 18 of Title 
2, § 2-1801.01 et seq.).153    Adjudicati on of Zoning Act infracti ons are processed under 
the civil infracti ons legislati on.  This means that fi nes and penalti es are appealed to the 
Offi  ce of Administrati ve Hearings (OAH) which is created by the civil infracti ons legisla-
ti on.  This legislati on is clear that the BZA retains jurisdicti on over zoning appeals.154   
Subchapter III of Title 18 provides:

Except as provided in §  2-1831.16, the District of Columbia Board of Appeals 
and Review shall entertain and determine appeals ti mely fi led by persons 
aggrieved by orders issued by hearing examiners pursuant to this chapter 
or by the Mayor, except that appeals involving infracti ons of subchapter I 
of Chapter 6 of Title 6, or the District of Columbia Zoning Regulati ons shall 
be entertained and determined by the District of Columbia Board of Zoning 
Adjustment;  …155 
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Figure 1 Appeals to BZA and Offi  ce of Administrati ve Hearings

As a consequence, the BZA retains jurisdicti on to entertain and determine appeals from 
orders of Administrati ve Law Judges.156   The BZA could also elect to refer to OAH or to 
be covered by OAH.157 

Because a zoning violati on and zoning infracti on can arise from the same facts, the BZA 
and OAH can have concurrent jurisdicti on over appeals from a Noti ce of Infracti on (NOI) 
or a civil infracti on decision rendered by OAH.  At present, a party charged with an NOI 
that alleges violati ons of the building code as well as zoning regulati ons can appeal to 
the OAH.  An Administrati ve Law Judge (ALJ) at the OAH may adjudicate the Construc-
ti on Code violati on, but lacks jurisdicti on over that porti on of the case that involves 
interpretati ons of the Zoning Regulati ons.  The matt er of interpretati on must be re-
solved by the BZA.  In practi ce, the ALJ may hear the case and issue a decision, and the 
aggrieved party will then appeal the zoning violati ons to the BZA.  This is a less effi  cient 
process than directi ng the property owner to appeal to the BZA for that part of the NOI 
that pertains to the Zoning Regulati ons, and concurrently to the OAH for those parts 
over which they have jurisdicti on. 
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Potenti al ways to address overlapping and concurrent jurisdicti on over zoning enforce-
ment issues with the OAH may include:

1. Provide in the Zoning Regulati ons that the BZA may, in its discreti on, accept the fi nd-
ings of the OAH or independently determine facts based on a resubmitt al of existi ng 
evidence or new evidence. 

2. Expressly provide that no order of the OAH authorizes a violati on of the Zoning 
Regulati ons.

3. Direct respondents who appeal an NOI to the OAH if the claim is that the penalty is 
improper.  This could be accomplished in the Zoning Regulati ons or Offi  ce of Zon-
ing’s forms and website.  Noti fy respondents that, if they are alleging that there is 
no zoning violati on or that the Zoning Administrator decision leading to the infrac-
ti on was erroneous, this must be adjudicated by the BZA.

4. Require respondents who appeal that porti on of an ALJ’s Civil Infracti on decision 
that involves or implicates the Zoning Regulati ons to fi le an appeal with the BZA.   
Provide that the BZA will either accept the ALJ’s record or determine the facts relat-
ing to the existence of a zoning violati on de novo.  If the BZA, instead, chooses to 
require the party to appeal concurrently to the OAH and the BZA and the respon-
dent disregards this procedure (fi ling with the OAH fi rst), the BZA can either dismiss 
the case or provide some other consequence.

5. Consider a Memorandum of Understanding (MOU) that would govern the sequenc-
ing of appeals, transmitt al of records, and similar logisti cs in cases where the agen-
cies have concurrent jurisdicti on.  The MOU could designate the BZA as the lead 
government body for determining facts and rendering interpretati ons that relate to 
zoning violati ons.

Green Building Legislati on

The Green Building Act establishes standards and sets forth the District’s policies on 
green building and constructi on and directs the city to amend the constructi on code to 
incorporate these standards. Given the Act’s focus on constructi on, it does not refer-
ence the Zoning Regulati ons or address the importance between the Act and the Zoning 
Regulati ons.

To facilitate green principles in District development, the Zoning Code, along with the 
Constructi on Code, must accommodate green technology to allow the District to grow 
sustainably. Oft en the advance of technology has outpaced government regulati ons to 
allow for desired accommodati on. The District is no diff erent than other large citi es as 
its current zoning regulati ons that pertain to height, density, and bulk can discourage 
green design elements such as cisterns, green roofs, or wind turbines. 
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Green roofs stand as the primary example of why adjustments in zoning regulati ons 
need to be made.  Green roofs are defi ned as a roof of a building that is parti ally or 
completely covered with vegetati on and soil, or a growing medium, planted over a wa-
terproofi ng membrane.  The benefi ts of green roofs are storm-water retenti on, a longer 
lifespan than standard roofs, and a reducti on of the urban heat island eff ect, all objec-
ti ves of the Green Building Act.  Zoning regulati ons can advance and remove hindrances 
to green roofs through building height and roof structure regulati ons that are writt en so 
as not to penalize or discourage green roofs.  Building height measurements must con-
sider height measured to green roof structures such as drainage systems, waterproofi ng 
soils, underlayments, and walking surfaces above the present measuring point.  In addi-
ti on, roof height limits must consider new green energy methods such as wind turbines, 
solar thermal collectors, and photovoltaic rays on roofs that current roof height regula-
ti ons do not address and in their current state inhibit.

As the District reviews its Zoning Regulati ons, existi ng environmental and green provi-
sions of the regulati ons will need to be examined and adjusted to meet the District’s 
increased focus on reducing the impacts of the development on the environment.  For 
example, the Planned Unit Development (PUD) zoning regulati ons defi ne the “creati on 
or preservati on of open spaces” and “environmental benefi ts, such as stormwater runoff  
controls and preservati on of open space or trees” as some of the public benefi ts a PUD 
applicant can provide to gain greater density.  Given that green building techniques will 
soon be required for most constructi on in the District, the PUD and other provisions of 
the Zoning Regulati ons will have to be reviewed and refi ned to incorporate and build 
upon the green standards defi ned in the Green Building Act.
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Part 5 Conclusions
The District of Columbia’s Zoning Regulati ons establish very detailed rules of procedure.   
These rules address a wide variety of issues that are normally left  open in local zoning 
regulati ons.  They provide an admirable att empt to balance the District’s high level of 
public interest in land use decision-making, fairness to applicants, and the web of regu-
latory infl uences that result from the federal presence.

As the District updates its Zoning Regulati ons, there will be pressure to increase pub-
lic parti cipati on and maximize due process.  This should always be a goal of land use 
decision-making.  There will also be pressure to streamline the process, reduce delay, 
and make decisions more predictable.  There is an inherent tension in these objecti ves, 
because increasing party parti cipati on can make proceedings inherently more diffi  cult 
to run and provides more opportuniti es for procedural delays.  Clarifying and simplifying 
the rules can go a long way toward striking the right balance for the District.

This report addresses a number of procedural issues that were raised during my discus-
sions with staff  and stakeholders.  They range from global issues, such as party status 
and vested rights, to specifi c procedural details.  Many of these issues were diffi  cult to 
analyze because the procedures are much more encompassing than most local zoning 
regulati ons, and the District’s unique insti tuti onal framework raises a host of unique 
issues.  However, techniques used in other places, along with alternati ve ways to ap-
proach the issues, are discussed throughout the report.  My hope is that these can 
provide a sound basis for carefully craft ed procedural updates as the District reforms its 
Zoning Regula

The District of Columbia’s Zoning Regulati ons establish very detailed rules of procedure.  
These rules address a wide variety of issues that are normally left  open in local zoning 
regulati ons.  They provide an admirable att empt to balance the District’s high level of 
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Jurisdicti on; Authority; 
Powers

-- 3100

Organizati on -- 3101

General provisions 3000 3102 Both have general secti ons that recite authority, eff ec-
ti ve date of the chapters, confl icts between general 
and specifi c provisions, and ability to seek advice from 
Offi  ce of Corporati on Counsel (which is now the Offi  ce 
of the Att orney General (OAG)).   Secti on 3000 includes 
additi onal provisions that address confl ict with APA, 
applicati on forms, dismissal of peti ti ons, and waiver of 
procedural rules.

Suggesti ons:

Technical amendment to clarify that Corporati on • 
Counsel is now OAG.

Combine the non-confl icti ng provisions into a uni-• 
fi ed set of defi niti ons and rules of interpretati on.

Many of the provisions are obvious or established • 
law anyway (e.g., specifi c rules supersede general 
rules).

This requires a discussion with BZA, but the ad-• 
diti onal provisions established by the Zoning Com-
mission make sense for any type of administrati ve 
proceeding, and should be uniform.

§3000.3 prohibits dismissal unless the applicant • 
fails to correct the defi ciency “aft er due noti ce 
of defi ciency and expirati on of a reasonable ti me 
as fi xed by the Commission…”    The ti me limits 
should be set out in unifi ed rules, along with a 
completeness review procedure.

Computati on of ti me 3001 3110 These are general rules from computati on of ti me that 
are found in most statutes or rules of interpretati on.   
They are consistent with customary practi ce.  However, 
they could be moved to unifi ed rules as part of rules of 
interpretati on.

One subtle diff erence is that the BZA only allows a 
modifi cati on of ti me limits with noti ce to all parti es (§ 
3110.4).  The Zoning Commission rule does not have 
this sti pulati on (§ 3002.3).  This rule makes sense, 
except in the context of general rulemaking.  The rule 
should be revised to require party noti ce for contested 
cases.  For rulemaking, allow modifi cati ons where per-
mitt ed by law (e.g., consistent with Zoning Act).
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Topic ZC Ref. BZA Ref Discussion

Party Status 3022.3 - 
3022.4

3106.2 - 
3106.3

These rules determine how to apply for party status 
and how a party status decision is made.  Both require 
the request to be made 14 days before the schedule 
hearing date.  Diff erences include: 

The Zoning Commission requires a list of witnesses • 
with the request for party status.

The Zoning Commission rule expressly states that • 
the Commission determines who is recognized as 
a party (§ 3022.4).   This is implicit in the BZA rule 
(§ 3106.3).

Party status is not available for a rulemaking hear-• 
ing (§ 3021.4).

Neither rule states when party status is determined.  
The implicati on is that this determinati on is made at 
the hearing, rather than in a separate, pre-hearing 
procedure.

Suggesti on:
Combine into a set of unifi ed rules.• 

Set out in a separate secti on with its own ti tle.  As • 
writt en now, “party status” as a topic is buried in 
subsecti ons of major headings.   Because the topic 
is discussed widely by the name “party status,” 
creati ng a separate secti on ti tled “Party Status” 
would make these rules easier to fi nd.

Allow the Zoning Commission and BZA, in their • 
discreti on, to make a pre-hearing party status de-
terminati on.  If no such request is made, no party 
status determinati on is needed.

Allow the applicant/appellant/ANC to sti pulate as • 
to party status and avoid a separate pre-hearing 
procedure.

Service of Papers, 
Methods and Proof of 
Service

3003 3111 These rules discuss how papers are served on parti es 
to a proceeding.   They are substanti ally the same, 
except:

The Zoning Commission rules expressly require • 
proof of service (§ 3003.4), while this is implicit in 
the BZA regulati ons (§ 3111.4).

The rules on proof of service vary.   The Zon-• 
ing Commission rules allow a certi fi cate of the 
att orney of record or person making the service 
(3003.5(b) – (c)).   The BZA rules allow a writt en 
statement (as opposed to certi fi cate) of the person 
making the service (§ 3111.4(b)).   Both rules allow 
writt en acknowledgement.   
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Minutes and tran-
scripts

3004 3117 The Zoning Commission rules allow summary minutes 
for the Zoning Commission.   There is no counterpart 
for the BZA.  A similar rule might not apply to the BZA, 
which is an adjudicatory body.  By contrast, the Zoning 
Commission – unlike the BZA – has rulemaking powers.  
In most states, rulemaking – which parallels legislati ve 
acti on for most zoning bodies – are recorded minutes 
rather than formal transcripts.

The Zoning Commission’s rules for transcripts are more 
detailed than those of the BZA.  Both rules require 
transcripts to be open for inspecti on and available to 
the parti es

(§§ 3004.5, 3004.6, 3117.9, 3117.10).  The Zoning Com-
mission rules address modifi cati ons and changes to the 
transcripts.

Suggesti on: because the BZA is principally an adjudi-
catory body that hears only contested cases such as 
appeals and variances, its transcript rules should be 
as detailed as the Zoning Commission.  Or, both rules 
should be set out in unifi ed rules.

Meeti ngs and hearings 3005 3105 These rules address how hearings are scheduled, 
noti ced, and conti nued.  The Zoning Commission rules 
establish the quorum.  In the BZA rules, the quorum is 
established in a separate rule (3101.2).

Applicati ons and peti -
ti ons

3010 3112, 
3113

This designates how cases are initi ated.  The Zoning 
Commission rule disti nguishes contested cases and 
rulemaking.  The BZA rules are specifi c to appeals and 
applicati ons for special excepti ons or variances.

Set down & Pre-Hear-
ing Procedures

3011 3112, 
3113

Before hearing a case, the Zoning Commission either 
dismisses the case or votes to “set down” the case for a 
public hearing.158   

The BZA does not have a formal “set down” rule.   Its 
rules address submitt al requirements and docketi ng of 
appeals and applicati ons (variances and special excep-
ti ons).
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Topic ZC Ref. BZA Ref Discussion

Agency reports and 
referrals

3012, 
3011.1

3113, 
3114, 
3115

These rules address referral to other government 
agencies or enti ti es.  Referral to the Offi  ce of Planning 
is required for Zoning Commission acti ons, and these 
rules address ANC referral.

There is an inconsistency in how the rules handle 
referrals to other government agencies or enti ti es.  In 
some instances, parti cularly under the Zoning Com-
mission’s rules, the provisions state that everything is 
referred to OP and implicitly leave it to OP to choose 
to which other agencies to make referrals.  Pursuant to 
the BZA rules, the rules expressly require the Direc-
tor of OZ, in consultati on with the presiding offi  cer, 
to noti fy the agency representati ves who should be 
present at the hearing.  Some of the substanti ve provi-
sions also require specifi c agency referrals in parti cular 
cases.  At present, the Director of the Offi  ce of Zoning 
makes referrals to OP as well as other agencies when 
that is called for in the regulati ons.  The issue arises 
as to what happens (or should happen) if no report is 
received from an agency to which a referral is made.  
Also, the BZA rules, unlike the Commission’s rules, do 
not specifi cally require referral to OP, leading to a ques-
ti on:  Shouldn’t they?

The NCPC reports for text or map amendments are 
codifi ed out of place at § 3025.3 - 3025.4.

Those later provisions refer to referrals of Proposed 
Acti ons. But see § 3012, which specifi es other referrals 
to both NCPC and to U.S. Capitol Police of applicati ons 
under chapters 16 and 18.

Supplemental fi lings 3013 -- Requires additi onal informati on by the applicant prior 
to the hearing.  This includes witness lists, reports, 
plans, and public benefi ts and ameniti es.

Noti ce of hearings 3014, 
3015

3113.12, 
-3113.20

Prescribes the ti me, place and manner of providing 
public noti ce of a hearing.  The Zoning Commission 
rules disti nguish rulemaking and contested case hear-
ings.

Evidence 3006 3119 This addresses how exhibits are off ered into evidence.   
The rules are largely the same.   The BZA rules express-
ly provide that evidence is taken per the APA (§ 3119.4; 
compare Zoning Commission rule at § 3010.8).   The 
Zoning Commission rules include several provisos for 
rulemaking.

Hearing Procedures 3020, 
3021, 
3022

3117 Spells out the presiding offi  cer's authority, order of 
proceedings at a hearing, and ti me limits for presenti ng 
evidence and cross-examining witnesses.
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Ex parte communica-
ti ons

3023.1 -- Prohibits off -the-record communicati ons for contested 
cases.Suggesti on: unify the procedures or add a paral-
lel rule to whatever rules apply specifi cally to BZA that 
tracks what is now in chapter 30.  

Ex parte contacts are prohibited for any administrati ve 
proceeding, regardless of the forum.  While this is a 
due process considerati on for contested cases, the Zon-
ing Commission chooses to follow it for text amend-
ments also.   The Zoning Commission could choose 
to codify this requirement for all cases, regardless of 
whether due process applies.

Closing the record 3024 3121.9 The Zoning Commission rule requires the record to 
close at the end of the hearing, and establishes proce-
dures for reopening the record.

The BZA allows the record to stay open for a designat-
ed period, with 7 days for response.   The Director will 
return materials submitt ed aft er the record closes.

Post-hearing proce-
dures

3025 3124 The rules allow the agencies to reopen the record and 
to noti fy parti es of the date set for further hearing.  
The Zoning Commission rule requires 14 days noti ce (§ 
3025.2, while the BZA requires 10 days noti ce.

There does not appear to be a good reason for the dif-
ference in ti me; 14 days for both might be bett er.

Findings of fact and 
conclusions of law

3026 3121 Encourages parti es to submit proposed fi ndings of fact 
and conclusions of law.   Requires Offi  ce of Zoning to 
prepare generic models of fi ndings of fact and conclu-
sions of law (§§ 3026.2, 3121.3).  Because sample fi nd-
ings of fact and conclusions of law are already available 
from published orders, the Zoning Regulati ons should 
omit this requirement.  There is nothing to prevent 
the Offi  ce of Zoning to provide any sample materials 
it chooses, without additi onal verbiage in the Zoning 
Regulati ons.

Suggesti on:  forms and models could be compiled into 
an administrati ve handbook.  The handbook would not 
replace the current rules, but would supplement them 
with external aids for navigati ng the hearing process.

Proposed Acti on 3027 -- Allows the Zoning Commission to take proposed acti on 
aft er the hearing closes.  Proposed rulemaking deci-
sions are published in the D.C. Register.
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Topic ZC Ref. BZA Ref Discussion

Final Acti on 3028 3125 The Zoning Commission rules address when fi nal acti on 
is taken, and whether it must await a report from the 
NCPC.  A writt en order is issued within 45 days of the 
vote to take fi nal acti on.   Final acti ons for rulemakings 
and for contested cases are published.  Final acti ons 
are eff ecti ve on publicati on in the DC Register.

The BZA rules require formal noti ce of the order and 
fi ndings of fact and conclusions of law to be served on 
all parti es, the ward council member, and the aff ected 
ANC if it submitt ed a report.  Orders become fi nal upon 
fi ling in the record and service of the parti es, but only 
become eff ecti ve 10 days aft er service.  During this 
ti me, the Zoning Commission may exercise sua sponte 
review (§ 3128).

Both rules require contested case orders with fi ndings 
of fact and conclusions of law to be served on the par-
ti es.  The Zoning Commission and BZA issue summary 
orders in contested cases where there is no oppositi on.  
This promotes administrati ve effi  ciency and speed, and 
saves the District costs in staff  and agency ti me.  The 
Zoning Regulati ons could be amended to recognize this 
practi ce.

Discussion: the rules diff er as to their eff ecti ve date.  
Zoning Commission orders become eff ecti ve on 
publicati on, while BZA orders are eff ecti ve on service.  
Unifying the rules would add clarity.   

Reconsiderati on 3029 3126 
3112.11
3113.10

The Zoning Commission rules prohibit reconsiderati on 
within 6 months of dismissal with prejudice or with-
drawal aft er adverti sement, or 1 year aft er denial.

The BZA prohibits reconsiderati on within 90 days from 
withdrawal of an appeal or applicati on.

Both rules require a moti on for reconsiderati on within 
10 days of fi nal order.

Withdrawal 3029.3 3112.11, 
3113.10

The Zoning Commission allows withdrawal before 
adverti sement, or aft er that ti me with consent of the 
Commission.

The BZA allows withdrawal of an appeal or applicati on 
at any ti me.

Consent Calendar 3030 -- This allows the Zoning Commission to consider minor 
modifi cati ons without a hearing, subject to noti ce.
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Modifi cati ons 3030
Consent 
calendar

3129 The Zoning Commission can modify any rulemaking or 
order on its consent calendar, if the proposed modifi ca-
ti on is of “litt le importance or consequence.”

The BZA may modify appeals, variances, or special 
excepti ons if a request is fi led within 6 months of fi nal 
order.  Party noti ce is required. 

Applicants have 2 years to obtain a building permit.159   
Therefore, an applicant who wants to modify an order 
aft er the 6 month period is ti ed to the original order, 
and cannot seek a modifi cati on.  The Zoning Commis-
sion should consider adjusti ng this ti me period to allow 
applicants to seek a modifi cati on at any point before a 
building permit is issued, or within a ti me frame that 
matches the period that they are eligible to seek build-
ing permits.

Time Limits on Acti on --  3130 Establishes a "sunshine" provision for (generally 6 
months) to secure building permits, starti ng construc-
ti on, or establishing a use.

 Fees 3040 -
3045

3180
3181

Establishes fees for various agency acti ons.  The Zoning 
Commission rules disti nguish fi ling and hearing fees, 
and establish certain waivers and exempti ons.

Defi niti ons 3099 3199 Both rules defi ne the terms director, member, party, 
person, and presiding offi  cer.   The defi niti ons vary 
slightly to address the diff erent functi ons of each 
agency.

The BZA rules defi ne ANC, decision, and order.

When these rules are reviewed, thought should be 
given to whether these defi niti ons would stay in the 
procedures chapters or go into the secti on with the 
rest of the defi niti ons.

College and University 
uses

3036 -- While special excepti ons are normally processed by the 
BZA, this rule requires Zoning Commission review of 
campus development plans and certain related acti ons.

Chanceries -- 3134 Establishes unique procedures for processing chancer-
ies per the Foreign Missions Act.
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DC ST 1982 Plan 1 (from Westlaw)

District of Columbia Offi  cial Code 2001 Editi on

Division I. Government of District. 
Title 1. Government Organizati on.
Chapter 15. Reorganizati on of the District Since The Establishment of Home Rule.
 Subchapter V. 
 Part A. Reorganizati on Plan No. 1. 
(Eff ecti ve July 3, 1982)

BUILDING AND ZONING REGULATION ADMINISTRATION

I. PURPOSE

The purpose of this reorganizati on plan is to transfer all functi ons associated with the adminis-
trati on and enforcement of the District of Columbia building and zoning codes from the Depart-
ment of Housing and Community Development to the Department of Licenses, Investi gati ons 
and Inspecti ons.

II. FUNCTIONS

The following functi ons are hereby transferred to the Director of the Department of Licenses, 
Investi gati ons and Inspecti ons:

(a) To administer and enforce the statutes, codes and regulati ons governing the constructi on, 
conversion, repair and alterati on of buildings in the District of Columbia, including all ap-
purtenances such as walls, fences and signs, and including all equipment installed in or on 
buildings or structures such as electrical, elevator, plumbing, refrigerati on, gas, boiler and 
pressure vessel equipment;

(b) To administer and enforce the Energy Conservati on Code of 1979, D.C. Law 3- 39, as it 
amends the building, plumbing and electrical codes;

(c) To administer and enforce the Architectural Barriers Act of 1980, D.C. Law 3-118, as it 
amends the building, plumbing, electrical and elevator codes;

(d) To administer and enforce Secti ons 2, 5, and 6 of D.C. Law 1-64, the D.C. Applicati ons Insur-
ance Implementati on Act, relati ng to permit requirements under the fl ood insurance pro-
gram;

(e) To administer and enforce the zoning statutes, codes and regulati ons governing land use, the 
height, area and use of buildings, and subdivision of all private land and condominiums;

(f) To provide technical review and comment on applicati ons fi led with the Board of Zoning 
Adjustment; to maintain a register of approved nonconforming uses;

(g) To process applicati ons to lease public space under the provisions of the Public Space Uti liza-
ti on Act, Public Law 90-598;

(h) To inspect buildings and faciliti es for compliance with building and zoning regulati ons in 
response to applicati ons for certi fi cates of occupancy and/or licensing requirements;
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(i) To recommend to appropriate offi  cials and agencies any amendments to the zoning regula-
ti ons which would resolve problems or confl icts in administrati on;

(j) To recommend, in consultati on with the Constructi on Code Advisory Committ ee established 
by Commissioner’s Order 72-173 and with appropriate offi  cials and agencies, amendments 
to the Constructi on Codes; to provide staff  support to the Constructi on Code Advisory Com-
mitt ee;

(k) To determine the compliance of new materials, appliances and systems with existi ng Con-
structi on Codes, based on tests by nati onally accepted testi ng laboratories, and issue certi fi -
cates of approval as appropriate;

(l) To make available to the public informati on about building and zoning code requirements;

(m) To maintain master fi les and records of approved building plans and permits.

III.  TRANSFERS

All positi ons, personnel, property, records, and unexpended balances of appropriati ons, alloca-
ti ons, and other funds available or to be made available relati ng to the duti es and functi ons 
herein are hereby transferred to the Department of Licenses, Investi gati ons and Inspecti ons.

IV. ORGANIZATION

The Director of the Department of Licenses, Investi gati ons and Inspecti ons is authorized to orga-
nize the personnel and property transferred herein within any organizati onal unit of the Depart-
ment as the Director deems appropriate.

V. EFFECTIVE DATE

The provisions of this Plan shall become eff ecti ve pursuant to the requirements of Secti on 422 
(12) of Public Law 93-128, or on a date thereaft er to be determined by executi ve order of the 
Mayor.

DC CODE 1982 Plan 1
(Current through September 3, 2007)
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All capitalized references in this report to the “Zoning Regulati ons” refer to the District  of Columbia’s Zoning 1. 
Regulati ons codifi ed at Title 11, DCMR, as amended.  References to “zoning regulati ons” in small lett ers refer 
generically to the concept of a codifi ed set of zoning rules.
D.C. Offi  cial Code § 6-641.05 (NCPC reviews new zoning regulati ons or amendments).  NCPC also reviews federal 2. 
buildings (§ 6-641.15), the Dean Tract building that is above the normal height limits (§ 6-601.05(h)); consults 
with the Council of the District of Columbia on plats that require CFA review (§ 6-611.02); has a member on the 
Board of Zoning Adjustment (§ 6-641.07).
District of Columbia Self-Government and Governmental Reorganizati on Act, Pub.L. No. 93-198, 87 Stat. 774 3. 
(1973).
D.C. Offi  cial Code §  1-201.02(a); Atchison v. District of Columbia, 585 A.2d 150, 155 (D.C. 1991).4. 
Atchison, supra; Shook v. District of Columbia Financial Responsibility and Management Assistance Authority5. , 132 
F.3d 775, 328 U.S.App.D.C. 74 (D.C.Cir. 1998).
Secti on 302, D.C. Offi  cial Code § 1-204.6. 
Secti on 404(a), D.C. Offi  cial Code § 1-227(a).7. 
Shook, supra8. , citi ng District of Columbia Financial Responsibility and Management Assistance Act of 1995, Pub.L. 
No. 104-8, § 2(a)(1), (2) & (4), 109 Stat. 97, 98 (1995) (FRMAA).
Shook, supra9. .
Citi zens Ass’n of Georgetown, Inc. v. Washington10. , 291 A.2d 699, 704 (D.C. 1972).
See DCRA website at 11. htt p://dcra.dc.gov/dcra/cwp/view,a,1342,q,637598,dcraNav,|33408|.asp. 
See 12. htt p://dcra.dc.gov/dcra/cwp/view,a,1342,q,637710,dcraNav_GID,1691,dcraNav,%7C33408%7C,.asp. 
The Offi  ce of Zoning’s zoning certi fi cati on procedure is set out on its website at 13. htt p://www.dcoz.dcgov.org/
services/zcert/zcert.shtm.   The procedure simply lists the submitt al requirements and lists a date (May 20, 
1994) when the “rules” became eff ecti ve.   However, the website does not indicate why a zoning certi fi cati on is 
required, when it is required, or its scope.
See, e.g., D.C. Offi  cial §  1-207.38 (advise District government regarding planning, streets, recreati on, social ser-14. 
vices programs, health, safety, and sanitati on in that neighborhood commission area).
11 DCMR §§ 2406.7 (noti ce to ANCs required 10 days before fi ling a change of zoning applicati on for a PUD), 15. 
3012(a) (contested cases include PUDs).  The Zoning Regulati ons require applicants to advise the Commission 
of the eff orts they made to apprise the aff ected Advisory Neighborhood Commission and other individuals and 
community groups about the proposed development.  11 DCMR § 2407.7.
11 DCMR § 3012(c).16. 
11 DCMR § 3012(d).17. 
D.C. Offi  cial Code § 6-641.15 (federal buildings exempt from Zoning Act but are subject to NCPC  approval); see 18. 
NCPC website at www.ncpc.gov.
D.C. Offi  cial Code § 6-641.05(a); see 11 DCMR §§ 3025.3, 3028.3.19. 
D.C. Offi  cial Code § 6-641.05(c).20. 
The Zoning Regulati ons are accessible through the DCMR website or as an Adobe Portable Document File (pdf) 21. 
download from the Offi  ce of Zoning’s website.  The pdf download is 511 pages long.
County of Lancaster, S.C. v. Mecklenburg County, N.C.22. , 334 N.C. 496, 507, 434 S.E.2d 604, 612 (1993).
D.C. Offi  cial Code § 2-510; 23. American University In Dubai v. District of Columbia Educ. Licensure Com’n, 930 A.2d 
200, 206 (D.C. 2007); Schneider v. District of Columbia Zoning Commission, 383 A.2d 324 (D.C. 1978).
 24. American University In Dubai, supra.; U.S. v. District of Columbia Bd. of Zoning Adjustment, 644 A.2d 995 (D.C. 
1994)(review of BZA decision applying Foreign Missions Act was not a contested case, and therefore not review-
able in the Court of Appeals).
Normally, agencies have inherent authority to establish their own procedural rules so long as they do not confl ict 25. 
with the applicable enabling legislati on.  Brown v. District of Columbia Bd. of Zoning Adjustment, 413 A.2d 1276, 
1279 (D.C. 1980); Ramos v. District of Columbia Dept. of Consumer and Regulatory Aff airs, 601 A.2d 1069, 1072 
D.C. 1992); Stancil v. District of Columbia Rental Housing Com’n, 806 A.2d 622, 625 (D.C. 2002); PDK Labs Inc. 
v. Ashcroft , 338 F.Supp.2d 1, 10 (D.D.C. 2004); American Fruit Growers v. S. T. Runzo & Co., 95 F.Supp. 842, 845 
(D.C.Pa. 1951).   No specifi c provisions govern the Zoning Commission’s ability to adopt rules of procedure.
A more diffi  cult issue is whether the Zoning Act designates where the rules are writt en.  The Zoning Act does 26. 
not defi ne the term “rule.”  In some instances, the Zoning Act refers to “rules” and “regulati ons” (which involve 
formal rulemaking procedures) in the disjuncti ve (see, e.g., D.C. Offi  cial Code §§ 6-641.09, stati ng “[c]ivil fi nes… 
may be imposed … for any infracti on …. of ….. any rules or regulati ons issued under the authority of these sec-
ti ons, …”).  By contrast, the “Zoning Regulati ons” are referenced specifi cally in the Chapter (see, e.g., D.C. Offi  cial 
Code § 6-601.05).  This would infer that the Zoning Commission could set out rules in a less formal capacity than 
a formal rulemaking – or “regulati on” – that is codifi ed in the DCMR.  This would allow the administrati ve rules 
to be placed outside of the DCMR and the normal rulemaking processes that are followed in the balance of the 
Zoning Regulati ons.  Any decision to follow this procedure should be discussed carefully with the Offi  ce of the 
Att orney General.
 27. Citi zens Ass’n of Georgetown v. Zoning Commission of Dist. of Columbia, 392 A.2d 1027 (D.C. 1978) (citi ng 20 
DCRR §§ 1.1 et seq.).
 28. Palisades Citi zens Ass’n, Inc. v. District of Columbia Zoning Commission, 368 A.2d 1143 (D.C. 1977).
 29. Id.  Contested case proceedings are reviewable in the District of Columbia Court of Appeals.  Rulemaking and 
other non-contested cases are reviewable in the District of Columbia Superior Court.  American University In 
Dubai, supra.; U.S. v. District of Columbia Bd. of Zoning Adjustment, 644 A.2d 995 (D.C. 1994)(review of BZA 
decision applying Foreign Missions Act was not a contested case, and therefore not reviewable in the Court of 
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Appeals).
 30. Waste Management of Maryland, Inc. v. District of Columbia Board of Zoning Adjustment, 775 A.2d 1117 (D.C. 
2001) (citi ng Supplemental Rules of Practi ce and Procedure at 11 D.C.M.R. § 3315.2, and dated 1985).
Zoning Commission Order No. 864, Case No. 98- 19 (Text Amendments - Zoning Commission and Board of Zoning 31. 
Adjustment Rules of Practi ce and Procedure), September 13, 1999; Final Rulemaking published at 46 DCR 7855, 
7857 (October 1, 1999); as amended by Final Rulemaking published at 47 DCR 9741-43 (December 8, 2000), 
incorporati ng by reference the text of Proposed Rulemaking published at 47 DCR 8335, 8538 (October 20, 2000); 
and Final rulemaking published at 49 DCR 2742, 2748 (March 22, 2002).
Although the rules of evidence have been greatly relaxed in administrati ve hearings, the fundamental rules of 32. 
evidence cannot be abrogated and nullifi ed.  State ex rel. Church’s Fried Chicken, Inc. v. Board of Adjustment of 
City of St. Louis, 581 S.W.2d 861 (Mo.App. 1979); Bartholomew v. Board of Zoning Adjustment, 307 S.W.2d 730 
(Mo.App. 1957)(leading questi ons and other informaliti es permitt ed in zoning proceedings); State ex rel. Horn v. 
Randall, 275 S.W.2d 758 (Mo.App. 1955).
 33. Allen v. Zoning Commission of District of Columbia, 449 F.2d 1100, 1103, 146 U.S.App.D.C.24, 27 (D.C.Cir. 1971).
“The District of Columbia Court of Appeals has generally considered administrati ve decisions dealing with land 34. 
use control questi ons to involve general matt ers of public policy and therefore not to fall within the ‘contested 
case’ provisions. This is true even where the issue is related only to a limited land area or even to a specifi c parcel 
of land.”  L’Enfant Plaza Properti es, Inc. v. District of Columbia Redevelopment Land Agency, 564 F.2d 515, 525, 
184 U.S.App.D.C. 30, 40 (D.C.Cir. 1977) (changes to project redevelopment plan that aff ected only 2 properti es 
were not a “contested case,” citi ng W. C. & A. N. Miller Development Co. v. District of Columbia Zoning Commis-
sion, 340 A.2d 420 (D.C.App.1975) (en banc); Chevy Chase Citi zens Assn. v. District of Columbia Council, 327 A.2d 
310 (D.C.App.1974) (en banc); Citi zens Assn. of Georgetown v. Washington, 291 A.2d 699 (D.C.App.1972)).
 35. L’Enfant Plaza Properti es, supra.
 36. L’Enfant Plaza Properti es, supra.
 37. L’Enfant Plaza Properti es, supra.
 38. Citi zens Ass’n of Georgetown v. Zoning Commission of Dist. of Columbia, 392 A.2d 1027 (D.C., 1978)(ex parte 
communicati ons during rulemaking were not improper); Ruppert v. Washington, 366 F.Supp. 686 (D.D.C. 1973), 
aff ’d 543 F.2d 417, 177 U.S.App.D.C. 270 (D.C.Cir. 1976) and aff ’d ub. nom,  American Century Mortgage Investors 
v. Washington, 543 F.2d 416, 177 U.S.App.D.C. 269 (D.C.Cir. 1976).
 39. See D.C. Offi  cial Code §  2-502 (APA defi niti ons) and discussion above on contested cases and rulemaking; 2 Rath-
kopf’s The Law of Zoning and Planning § 31:19 (4th ed.).
 40. Capitol Hill Restorati on Soc. v. Zoning Commission, 287 A.2d 101, 103 (D.C. 1972).
 41. Bi-Metallic Inv. Co. v. State Bd. of Equalizati on, 239 U.S. 441, 36 S.Ct. 141, 60 L.Ed. 372 (1915); Decatur Liquors, 
Inc. v. District of Columbia, 478 F.3d 360, 375 U.S.App.D.C. 130 (D.C.Cir. 2007); Save Our Schools-Southeast & 
Northeast v. District of Columbia Bd. of Educ., 2006 WL 1827654 (D.D.C. 2006).  Some commentators state that 
noti ce requirements for legislati ve zoning decisions are used to protect due process.  2 J. Kushner, Subdivision 
Law and Growth Mgmt. § 8:6.  While a state or local government may aff ord more due process than the law 
requires, the Bi-Metallic rule clearly does not require noti fi cati on in this situati on.  Instead, noti ce is a matt er of 
legislati ve grace.
See 11 DCMR § 3010.2.42. 
 43. Dupont Circle Citi zen’s Ass’n v. District of Columbia Zoning Commission, 343 A.2d 296 (D.C. 1975) (text amend-
ment authorizing halfway houses is legislati ve in nature, but also noti ng that “Zoning Commission may not adjudi-
cate the legal rights, duti es or privileges of specifi c parti es under the pretense of legislati ve acti on”).
 44. Raff erty v. District of Columbia Zoning Com’n, 583 A.2d 169 (D.C. 1990); W. C. & A. N. Miller Development Co. v. 
District of Columbia Zoning Commission, 340 A.2d 420 (D.C. 1975)(denial of map amendment without a public 
hearing not a contested case).
 45. Citi zens Ass’n of Georgetown v. Zoning Commission of Dist. of Columbia, 392 A.2d 1027 (D.C. 1978);  Schneider v. 
District of Columbia Zoning Commission, 383 A.2d 324 (D.C. 1978); W. C. & A. N. Miller Development Co. v. District 
of Columbia Zoning Commission, 340 A.2d 420 (D.C. 1975).   See also L’Enfant Plaza Properti es, Inc. v. District of 
Columbia Redevelopment Land Agency, 564 F.2d 515, 525, 184 U.S.App.D.C. 30, 40 (D.C.Cir. 1977)(amendment to 
redevelopment plan aff ecti ng a small area not a contested case, noti ng that land use decisions are usually consid-
ered legislati ve even when they deal with specifi c property).
11 DCMR § 3010.2.46. 
A leading land use treati se states: “The quasi-judicial approach to rezonings also obtains in the District of Colum-47. 
bia. There, however, the doctrine is not court promulgated, but, rather, is the result of disti ncti ons made under 
the District of Columbia’s Administrati ve Procedure Act between, on the one hand, “rulemaking” proceedings 
and, on the other hand, “contested-case” proceedings.”  3 Rathkopf’s The Law of Zoning and Planning § 40:20 
(4th ed. 2008).  This statement is accurate except for its reference to the Administrati ve Procedure Act (APA).  
The quasi-judicial approach is a result of Chapter 30 of the Zoning Regulati ons, not the APA.  In Palisades Citi zens 
Ass’n, Inc. v. District of Columbia Zoning Commission, 368 A.2d 1143 (D.C. 1977), applying the Zoning Commis-
sion’s former Rules of Practi ce and Procedure for Map Amendments, the Zoning Commission argued that the 
case was not subject to review as a contested case.  The court stated: “The fact is, however, that the public hear-
ing was deliberately conducted by the Commission as a contested case under Part II of its Rules of Practi ce and 
Procedure.  It was an adjudicatory hearing and not the legislati ve type usual to zoning hearings.  It appears that 
aft er this court’s decisions in Capitol Hill Restorati on Society v. Zoning Commission, D.C.App., 287 A.2d 101 (1972), 
and Citi zens Associati on of Georgetown, Inc. v. Washington, D.C.App., 291 A.2d 699 (1972), the Commission 
decided to promulgate a rule enabling it to conduct an adjudicatory hearing, rather than the usual legislati ve 
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type, when a zoning applicati on pertains to a relati vely small piece of property and few ‘parti es.’  In conducti ng a 
Part II trial-type hearing in this proceeding the Commission apparently was infl uenced by the fact that here there 
was only one parcel of land involved and one owner as an applicant. In any event, the Commission concluded 
that the applicant should be granted an adjudicatory hearing, presumably because the proceeding had elements 
resembling those in Capitol Hill Restorati on Society, supra.”  (emphasis added)
See 7 ROHAN, ZONING & LAND USE CONTROLS, §  50.01[1][a].  48. 
 F49. asano v. Board of County Commissioners, supra, 507 P.2d at 30.  See also, Comment, Zoning Amendments — 
The Product of Judicial Or Quasi-Judicial Acti on, 33 OHIO ST. L.J. 130 (1972) (cited by the Fasano court).
 See, 11 DCMR §§ 2407.5, 2408.5. 50. 
 51. Raff erty v. District of Columbia Zoning Com’n, 583 A.2d 169 (D.C. 1990).
See descripti on at 52. htt p://dcoz.dc.gov/services/zoning/commish.shtm#development. 
D.C. Offi  cial Code § 2-1801.01 et seq.53. 
D.C. Offi  cial Code § 6-641.07(g)(3).54. 
D.C. Offi  cial Code § 6-641.07(i).55. 
11 DCMR § 3128.56. 
D.C. Offi  cial Code § 6-641.07(d).57. 
11 DCMR § 3104.4.58. 
 59. Foggy Bott om Ass’n v. District of Columbia Zoning Com’n, 639 A.2d 578 (D.C. 1994)(upholding Zoning Commis-
sion’s interpretati on of PUD regulati ons).
5 Anderson’s Am. Law. Zoning § 37:17 (4th ed.)(applicati on for interpretati on of a zoning ordinance).60. 
Bannum, Inc. v. District of Columbia Bd. of Zoning Adjustment61. , 894 A.2d 423, 432 (D.C. 2006);  Murray v. District 
of Columbia BZA, 572 A.2d 1055, 1058 (D.C.1990);  see D.C. Offi  cial Code §  6-641.07(g)(4) (2001) (empowering 
the BZA to “reverse or affi  rm, wholly or partly, or ... modify” any order or decision appealed from, or to “make 
such order as may be necessary to carry out its decision”).
11 DCMR § 102.2.62. 
D.C. Offi  cial Code § 2-505(b).63. 
Mandelker, “Model Legislati on for Land Use Decisions,” 35 Urb. Law. 635 (2003).64. 
Oregon Administrati ve Rules (OAR) §§ 661-010-0030, 661-010-0035, 661-010-0065 (at 65. htt p://arcweb.sos.state.
or.us/rules/OARS_600/OAR_661/661_010.html); Florida Administrati ve Rules (FAR) chapter 42-2, at htt ps://
www.fl rules.org/gateway/ChapterHome.asp?Chapter=42-2; State of Vermont Natural Resources Board - Land Use 
Panel Act 250 Rules (Eff ecti ve October 3, 2007).
FAR § 42-2.016.66. 
11 DCMR §§ 3004.9 - 3004.11.67. 
11 DCMR § 3010.7.  68. 
11 DCMR §§ 3020.1(e), 3117.3(e).69. 
11 DCMR §§ 3021.1(d); 3117.3(e).70. 
11 DCMR §§ 3029.5 - 3029.9, 3126.2 - 3126.6.  Note: the BZA regulati ons do not menti on “reargument.”71. 
11 DCMR § 3117.3(e).72. 
11 DCMR § 3030.3.73. 
14 C.F.R. § 302.22.74. 
11 DCMR § 3113.2.75. 
11 DCMR §§ 3022.3, 3106.2.  Contrary to at least one statement at the Roundtable, the submitt al requirements 76. 
and tests for party status are uniform for the Zoning Commission and BZA.   Testi mony of Federati on of Citi zens 
Associati on of the District of Columbia Before the Zoning Commission Zoning Commission Roundtable (June 21, 
2007), at 3.  The real concern appears to be when a party status determinati on is made.
Pennsylvania Department of Community and Economic Development. 77. The Zoning Hearing Board (Planning Series 
#6, 10th ed., Aug. 2001), at 7.
634 A.2d 1234  (D.C. 1993).78. 
 79. York Apartments Tenants Ass’n v. District of Columbia Zoning Com’n, 856 A.2d 1079 (D.C. 2004).
11 DCMR §§ 3022.3, 3106.2 and see Form 120 (applicati on for variance or special excepti on), Form 121 (Appli-80. 
cant’s burden of proof for variance or special excepti on), Form 125 (appeal), Form 150 (moti on), and Form 300 
(Complaint Of Non-Compliance With Conditi on(S) Of A Board of Zoning Adjustment / Zoning Commission Order).
10 C.F.R. § 2.309(b).81. 
12 C.F.R. § 907.11(a); 47 C.F.R. § 1.223; OAR § 661-010-0050(2).82. 
14 C.F.R. § 302.20(c)(2).   The Vermont Act 250 regulati ons provide that a request for party status must be fi led 83. 
before an initi al prehearing conference or at the commencement of the hearing, whichever occurs fi rst, unless 
the agency directs otherwise.
10 C.F.R. §§ 2.309(b), 590.303(a); New York State Department of Environmental Conservati on Permit Hearing 84. 
Procedures, § 624.5, at htt p://www.dec.ny.gov/regs/4483.html?showprintstyles.
10 C.F.R. § 2.309(h); 10 C.F.R. § 590.303(e).85. 
10 C.F.R. § 2.309(i).86. 
10 C.F.R. § 2.309(i).87. 
11 D.C.M.R. § 3022.3(f)5.88. 
The benefi ts to be gained from allowing additi onal by-right parti es would have to be balanced against the impact 89. 
on administrati ve effi  ciency with regard to holding hearings with a potenti ally far greater number of parti es.  It 
is not clear that taking this step would be useful or necessary.  Currently, property owners within 200 feet of the 
applicant’s property are provided personal noti ce of the applicati on, thereby protecti ng those property owners’ 
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rights to intervene, but they sti ll have to apply for party status.  Nonetheless, the criteria for standing favor those 
in close in proximity to the applicant’s property.
10 C.F.R. § 2.309(e); 14 C.F.R. § 302.20(a).90. 
10 C.F.R. § 2.309(e); 12 C.F.R. § 907.11(b).91. 
NYS Dept. of Environmental Conservati on, § 624.5(d)(2); OAR § 661-010-005 (Oregon LUBA).92. 
NYS Dept. of Environmental Conservati on, § 624.5(e)(2).93. 
D.C. Offi  cial Code § 47-2861 et seq.94. 
D.C. Offi  cial Code § 47-2866.95. 
“Prior violati ons or prospecti ve violati ons of a town by-law are not a legally tenable ground for denial of a sub-96. 
mission that on its face complies with applicable law.”  Fafard v. Conservati on Com’n of Reading, 41 Mass.App.
Ct. 565, 672 N.E.2d 21 (Mass.App.Ct. 1996)(citi ng Dowd v. Board of Appeals of Dover, 5 Mass.App.Ct. 148, 157, 
360 N.E.2d 640 (1977); Fitzsimonds v. Bd. of Appeals of Chatham, 21 Mass.App.Ct. 53, 57, 484 N.E.2d 113 (1985); 
Solar v. Zoning Bd. of Appeals of Lincoln, 33 Mass.App.Ct. 398, 402, 600 N.E.2d 187 (1992));  Klein v. Colonial 
Pipeline Co., 55 Md.App. 324, 462 A.2d 546, cert. denied, 297 Md. 418 (1983) (Board of Zoning Adjustment could 
not deny conditi onal use permit based on applicants’ violati on of prior permit, which improperly transformed 
zoning applicati on proceedings into an enforcement process); Baird v. County of Contra Costa, 32 Cal.App.4th 
1464, 38 Cal.Rptr.2d 93 (Cal.App. 1995) (prior violati ons of a conditi onal use permit were not germane to a new 
applicati on).   See also regulati ons that conditi on permit issuance on payment of taxes.  Builders League of South 
Jersey, Inc. v. Borough of Pine Hill, 286 N.J.Super. 348, 669 A.2d 279 (N.J.Super.A.D. 1996)( statute permitti  ng 
municipality to require payment of delinquent property taxes as conditi on to issuance of  license or permit did 
not authorize requirement to pay past-due real estate taxes as conditi on for issuance of building permit); Sussex 
Woodlands, Inc. v. Mayor and Council of West Milford Tp., 109 N.J.Super. 432, 263 A.2d 502  (N.J.Super.L. 1970) 
(invalidati ng subdivision regulati on that required certi fi cati on that property taxes were paid with the applica-
ti on for plat approval); compare Acqua Development Corp. v. Township of Holmdel, 287 N.J.Super. 578, 671 A.2d 
636  (N.J.Super. 1995) (upholding ordinance authorizing zoning offi  cer to deny zoning permit to applicants owing 
property taxes on properti es in questi on).
 414 Pa 191, 199 A2d 415 (1964).97. 
 98. Texstar Const. Corp. v. Board of Appeals of Dedham, 26 Mass.App.Ct. 977, 528 N.E.2d 1186 (Mass.App.Ct.), rev. 
denied, 403 Mass. 1105, 531 N.E.2d 1274 (1988).
 99. 4M Club, Inc. v. Andrews, 11 A.D.2d 720, 204 N.Y.S.2d 610 (N.Y.A.D. 1960)(upholding denial of permit applicati on 
for swimming pool that was predicated on prior violati ons on grounds that the acti on was legislati ve and not sub-
ject to standards, reversing lower court decision holding that prior violati ons could not furnish a basis for denial.)
This is based on several word searches of nati onal zoning cases and treati ses.  Additi onal, more extensive, re-100. 
search might uncover cases or statutes that address the District’s ability to enforce onsite violati ons.
See D.C. Offi  cial Code § 6-641.09 (building inspector cannot issue building permit unless it conforms to regula-101. 
ti ons adopted under the “secti ons” of “this subchapter,” relati ng to zoning regulati ons).
D.C. Offi  cial Code § 6-641.09.102. 
BZA Applicati on 17081 for St. Patrick’s Episcopal Day School, order dated October 7, 2004.103. 
BZA Applicati on No. 16852 of Washington Psychoanalyti c Society/St. Patrick’s Protestant Episcopal Church, order 104. 
dated March 25, 2003.
BZA Applicati on 16852-A for St. Patrick’s Episcopal Day School, order dated March 25, 2003 (“The special excep-105. 
ti on shall be valid except that this Order shall terminate and require modifi cati on upon a fi nding by the Board 
that the Applicant has either admitt ed violati ng, paid a fi ne for violati ng, or has been found by the Department of 
Consumer and Regulatory Aff airs, aft er hearing, to have violated the same conditi on on three or more occasions 
within fi ve years.”).
D.C. Offi  cial Code § 1-207.42.106. 
D.C. Offi  cial Code § 6-641.07(c).107. 
364 A.2d 610, 613-14 (D.C. 1976); see also 108. Jordan v. District of Columbia, 362 A.2d 114 (D.C.App. 1976).
83 Am. Jur. 2d Zoning and Planning § 705.109. 
M. Brough, 110. A Unifi ed Development Ordinance (American Planning Associati on, 1985), at 24.
 111. Id.
 112. Id.
11 DCMR § 3112(a), (b).113. 
11 DCMR § 3312.5.114. 
11 DCMR § 3030.115. 
11 DCMR §§ 3005.9, 3105.13. 116. 
D.C. Offi  cial Code §§ 6-641.03, 6-641.05. 117. 
See D.C. Offi  cial Code § 2-509 (requiring that parti es have “reasonable noti ce” of a hearing).118. 
 119. Washington Ethical Soc. v. District of Columbia Bd. of Zoning Adjustment, 421 A.2d 14, 17 (D.C. 1980).
11 DCMR §§ 3013.1(c), 3020.1(i), 3112.10, 3113.8, 3117.3(j).  In practi ce, any member or a consensus of the Zon-120. 
ing Commission  members can accept the proff er of qualifi cati ons.  If the Zoning Commission wants to conti nue 
the current practi ce, it makes sense to amend the rules to refl ect this practi ce.  Without authority in the Zoning 
Regulati ons, a party could challenge the authority of a member or the full Zoning Commission to make this deter-
minati on in lieu of the presiding offi  cer.
Mason County (Washington) Hearing Examiner, Rules Of Practi ce And Procedure, § 2.14.121. 
New York State Department of Environmental Conservati on Permit Hearing Procedures, § 624.7.122. 
Pennsylvania Department of Community and Economic Development. 123. The Zoning Hearing Board (Planning Series 
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#6, 10th ed., Aug. 2001), at 11.
11DCMR § 3129.1.124. 
11DCMR § 3129.3.125. 
11 DCMR §§ 3030.1 – 3030.2.126. 
11DCMR § 3129.2.127. 
While the regulati ons limit modifi cati ons to “plans,” the fees regulati ons are not limited to plans but instead refer 128. 
to the “approved PUD.”  The Zoning Regulati ons should be amended to resolve this inconsistency.  11 DCMR § 
3040.4.
11 DCMR §§ 3030.1, 3129.7.129. 
11DCMR §§ 3030.6, 3129.4 .130. 
11DCMR § 3129.5.131. 
11DCMR § 3129.7.132. 
D.C. Offi  cial Code § 6-1402.133. 
11 DCMR § 3202.2.134. 
12 DCMR § 106.1.11.135. 
 136. htt p://dcoz.dc.gov/faqs/faq.asp#87. 
The only menti on of zoning certi fi cati on is § 3045.1(a), which establishes the fee for certi fi cati on.137. 
11 DCMR § 106.2; see also §§ 1543.4 (Offi  ce of Zoning maintains map of residenti al front yard setbacks); 1700.1 138. 
(DD Overlay District); 1706.2 (map of Housing Priority Area).
11 DCMR § 106.3.139. 
Vested rights issues arise in the context of two separate analyti cal frameworks:  (1) a vested rights analysis, which 140. 
involves property rights obtained by a landowner pursuant to a permit or a lawful nonconforming use, and (2) an 
equitable estoppel analysis, which involves equitable relief against a local government based upon representa-
ti ons it has made to a developer.  In Wilmington Materials, Inc. v. Town of Middletown, 1988 WL 135507 (Del.Ch., 
Dec 16, 1988), the court disti nguished between the two doctrines as follows: “On a theoreti cal level, these two 
doctrines are disti nct in that they have diff erent conceptual roots.  The estoppel doctrine derives from equity, 
and focuses upon whether it would be inequitable to allow the government to repudiate its prior conduct.  The 
vested rights doctrine refl ects principles of property and consti tuti onal law, and focuses on whether the owner’s 
reliance upon an existi ng zoning classifi cati on is so substanti al as to consti tute a vested right that cannot be 
abrogated by government regulati on.  Allen v. City and County of Honolulu, Haw.Supr., 571 P.2d 328, 329 (1977).”  
Despite these theoreti cal disti ncti ons, the two doctrines have been applied interchangeably to reach the same 
result in similar factual situati ons. Miller v. Board of Adjustment of Dewey Beach, supra, 521 A.2d [642 (1986)] at 
645.
D. Callies & R. Freilich, 141. Cases and Materials on Land Use (West Publishing Co., 1986), at 178.
D. Callies & R. Freilich, at 198-99; 4 Rathkopf’s 142. The Law of Zoning and Planning § 50.03 (Matt hew-Bender, 1986)).
 143. Hilton Hotels Corp. v. District of Columbia Bd. of Zoning Adjustment, 435 A.2d 1062 (D.C. 1981); Scholtz Partner-
ship v. District of Columbia Rental Accommodati ons Comm’n, 427 A.2d 905, 918 (D.C.1981) (“[a] vested right must 
be more than a mere expectati on based on the anti cipated applicati on of existi ng law”); Aquino v. Tobriner, 298 
F.2d 674, 112 U.S.App.D.C. 13 (1961) (purchase of land and demoliti on of buildings did not vest rights).  In Speyer 
v. Barry, 588 A.2d 1147 (D.C. 1991), the court recited the following rule from Maryland – which follows the late 
vesti ng principle: “Familiar equitable principles, however, provide some protecti on to those who have substan-
ti ally changed their positi on in reliance on existi ng zoning regulati ons.  See, e.g. Steuart Petroleum Co. v. Board 
of County Comm’rs, 276 Md. 435, 347 A.2d 854 (1975).  As the court stated in Steuart Petroleum, (quoti ng 2 A. 
RATHKOPF, THE LAW OF ZONING AND PLANNING, ch. 57-6, 57-7 (3d ed. 1972)), 

[t]he majority rule, which can be synthesized from the multi tudinous decisions in this area, may be 
stated as follows: A landowner will be held to have acquired a vested right to conti nue the constructi on 
of a building or structure and to initi ate and conti nue a use despite a restricti on contained in an ordi-
nance where, prior to the eff ecti ve date of the ordinance, in reliance upon a permit theretofore validly 
is sued, [footnote omitt ed] he has, in good faith, made a substanti al change of positi on in relati on to 
the land, made substanti al expenditures, or has incurred substanti al obligati ons.

276 Md. at 442, 347 A.2d at 859.  Cf. Raff erty v. District of Columbia Zoning Comm’n, 583 A.2d 169, 174-76 
(D.C.1990) (estoppel and laches); Annotati on: Zoning: Building in Course of Constructi on as Establishing Valid 
Nonconforming Use or Vested Right to Complete Constructi on for Intended Use, 89 A.L.R.3d 1051, 1058 (1979 & 
Supp.1990), and authoriti es there collected.”
C.R.S. § 24-68-104(2).  See also N.C.G.S. § 160A 385.1. 144. 
Ariz. Rev. Stat. Ann. § 9-500.05, 48.701 et seq.; Cal. Gov’t Code §§ 65864-65869.5; Colo. Rev. Stat. § 24-68-101 145. 
et seq.; Hawaii Rev. Stat. § 46-121 et seq.; Fla. Rev. Stat. § 163.3220 - 163.3247; Minn. Stat. Ann. § 462.358(3c); 
N.J. Rev. Stat. § 40.55-D et seq.; N.C.G.S. § 160A 400.20, and Nev. Rev. Stat. § 278.0201 - 278.0207; see generally 
Delaney, Development Agreements, The Road from Prohibiti on to “Let’s Make a Deal!”, 1992 INST. ON PLANNING, 
ZONING & EMINENT DOMAIN, ch. 2 (Matt hew-Bender, 1992); Taub, Development Agreements, 42 LAND USE L. & 
ZONING DIG. 3 (Dec. 1990).
 146. Geralnes v. City of Greenwood Village, 583 F.Supp. 830 (D. Colo. 1984) (23-year freeze in annexati on agreement).
Some courts are “almost ritualisti c in requiring both a building permit and a reliance thereon before declaring 147. 
rights to have vested.”  Schwartz, Asserti ng Vested Rights in Colorado, 12 COLO. LAW. 1199 (1983).
 148. Western Land Equiti es, Inc. v. City of Logan, 617 P.2d 388, 396 (Utah 1980).
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V.T.C.A., Local Government Code § 245.002.149. 
 150. Sherman v. Reavis, 257 S.E.2d 735, 737 (S.C. 1979) (city not estopped from refusing to issue building permit 
where developer conceded that the permit was sought in anti cipati on of and in an eff ort to circumvent the pend-
ing ordinance).
Id.151. 
D.C. Offi  cial Code § 6-641.07.152. 
D.C. Offi  cial Code § 6-641.09.153. 
D.C. Offi  cial Code § 2-1831.03 (jurisdicti on of the Offi  ce and agency authority to review cases) does not list the 154. 
BZA as an agency from which OAH adjudicati ons lie.  
D.C. Offi  cial Code § 2-1803.01.155. 
D.C. Offi  cial Code § 2-1831.16(b).156. 
D.C. Offi  cial Code § 2-1831.03.157. 
In practi ce, the Zoning Commission may choose not to set down, but instead allow the applicant to resubmit for 158. 
set down.  While its authority to do this is probably implicit in its discreti onary authority to set down or to dismiss 
a case, the Zoning Regulati ons could list this opti on to noti fy applicants and potenti al parti es of how the Zoning 
Commission might proceed.
11 DCMR § 3202.4(a).159. 
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