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April 26, 2010 

 
Pursuant to notice, a public meeting of the Zoning Commission for the District of Columbia (the 
"Commission") was held on April 26, 2010.  At the meeting, the Commission approved a request 
from the O Street Roadside, LLC (the "Applicant") for a time extension for an approved 
consolidated planned unit development ("PUD") and related map amendment for property 
consisting of Lots 829 and 830 in Square 398 (the "Property"), pursuant to Chapters 1 and 24 of 
the District of Columbia Zoning Regulations (“DCMR”).   
 

FINDINGS OF FACT 
 
1. By Zoning Commission Order No. 07-26 ("Order No. 07-26") the Commission approved 

a consolidated PUD and related Zoning Map amendment from the C-2-A Zone District to 
the C-3-C Zone District for the Property.  The property includes all of the area bounded 
by 7th, 9th, O, and P Streets, N.W.  The approved PUD authorized construction of a 
mixed-use development that includes affordable residential units for rent to senior 
citizens, homeownership and rental residential units, and a hotel with 210 rooms (or 
additional residential units in the space reserved for the hotel use).  The project also 
includes retail and services uses including a 65,000 square foot grocery store, 10,000 
square feet of additional retail space, and an 8,000 square foot restaurant.  The existing 
historic O Street Market will be rehabilitated and incorporated into the new grocery store.  
The project will have an overall density of 5.15 floor area ratio (“FAR”) and a total gross 
floor area of approximately 770,780 square feet.  Order No. 06-31 became effective upon 
its publication in the D.C. Register on July 18, 2010. 

 
2. By letter dated and received by the Commission on March 12, 2010, the Applicant filed a 

request to extend the validity of the PUD approval for a period of two years.  The request, 
if approved, would require that an application for a building permit must be filed no later 
than July 18, 2012, and construction must be started no later than July 18, 2013.  The 
Applicant's request was supported by an affidavit from one of the founding members of the 
LLCs that own the property and will be the developer of the project.  The affidavit sets 
forth details of the Applicant's inability to obtain project financing at this time, as further 
discussed in Finding No. 3.  
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3. The Applicant submitted evidence that the project has experienced delay beyond the 

Applicant's control.  Shortly after the PUD was approved, the real estate market suffered 
a major crisis.  The Applicant has been unable to obtain project financing from the 
various lending institutions with which it has worked in the past and is seeking 
alternatives to finance the project. 

 
4. The Applicant has taken many steps to move the project forward, including the following: 

A. Submitted a preapplication for $101,462,900 in HUD 220D financing for the project 
that has been supported by an appraisal and marketing study commissioned by 
AGM Financial, HUD underwriter; the HUD process takes a minimum of 250 days 
from submission; 

B. Engaged in serious discussions with four 2009 New Market Tax Credit Allocatees 
about commitment of 2009 allocation in 2010; 

C. Finalized commitments for private equity with three equity partners; 

D. Negotiated Tax Increment Financing (“TIF”) Agreement for $35 million TIF with 
the Office of the Deputy Mayor for Planning and Economic Development; 

E. Invested $3 million in architectural design to complete schematic design of the 
project; 

F. Signed Grant Agreement for $2.5 million in predevelopment funding with the Office 
of the Deputy Mayor for Planning and Economic Development that included dates 
for groundbreaking event in 2010 and excavation in early 2011; and  

G. Signed Certified Business Enterprise Utilization and Participation Agreement 
with the Department of Small and Local Business Development.  

5. The Applicant served a copy of the request on Advisory Neighborhood Commission 
(“ANC”) 2C, the only other party to the case.  The ANC did not submit a response. 

6. The Commission finds that that there has not been a substantial change in the material 
facts since the original approval of the PUD and finds that the essential elements of the 
PUD have not changed.  Because the Applicant demonstrated good cause with substantial 
evidence pursuant to § 2408.11(a) of the Zoning Regulations, the Commission finds that 
the request for the two-year time extension should be granted.  



Z.C. ORDER NO. 07-26A 
Z.C. CASE NO. 07-26A 
PAGE 3 
 
 

CONCLUSIONS OF LAW 
 

The Commission may extend the validity of a PUD for good cause shown upon a request made 
before the expiration of the approval, provided:  (a) the request is served on all parties to the 
application by the applicant, and all parties are allowed 30 days to respond; (b) there is no 
substantial change in any material fact upon which the Commission based its original approval of 
the PUD that would undermine the Commission's justification for approving the original PUD; 
and (c) the applicant demonstrates with substantial evidence that there is good cause for such 
extension as provided in § 2408.11.  (11 DCMR § 2408.10.)  Section 2408.11 provides the 
following criteria for good cause shown:  (a) an inability to obtain sufficient project financing for 
the PUD, following an applicant's diligent good faith efforts to obtain such financing, because of 
changes in economic and market conditions beyond the applicant's reasonable control; (b) an 
inability to secure all required governmental agency approvals for a PUD by the expiration date 
of the PUD order because of delays in the governmental agency approval process that are beyond 
the applicant's reasonable control; or (c) the existence of pending litigation or such other 
condition or factor beyond the applicant's reasonable control which renders the applicant unable 
to comply with the time limits of the PUD order. 
 
The Commission concludes that the application complied with the notice requirements of 11 
DCMR § 2408.10(a) by serving ANC 2C with a copy of the application and allowing it 30 days 
to respond. 
 
The Commission concludes there has been no substantial change in any material fact that would 
undermine the Commission's justification for approving the original PUD. 
 
The Commission concludes that the Applicant presented substantial evidence of good cause for 
the extension based on the criteria established by 11 DMCR § 2408.11(a).  Specifically, the 
Applicant has been unable to obtain sufficient project financing for the PUD, following the 
Applicant's diligent good faith efforts, because of changes in economic and market conditions 
beyond the Applicant's reasonable control. 
 
Section 2408.12 of the Zoning Regulations provides that the Commission must hold a public 
hearing on a request for an extension of the validity of a PUD only if, in the determination of the 
Commission, there is a material factual conflict that has been generated by the parties to the PUD 
concerning any of the criteria set forth in § 2408.11.  The hearing shall be limited to the specific 
and relevant evidentiary issues in dispute.  The Commission concludes a hearing is not necessary 
for this request since there are not any material factual conflicts generated by the parties 
concerning any of the criteria set forth in § 2408.11 of the Zoning Regulations. 
 
The Commission concludes that its decision is in the best interest of the District of Columbia and 
is consistent with the intent and purpose of the Zoning Regulations. 
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DECISION

In consideration of the Findings of Fact and Conclusions of Law herein, the Zoning Commission
for the District of Columbia hereby ORDERS APPROVAL of Case No. 07-26A for a two-year
time extension of the PUD approval and related map amendment in Zoning Commission Case
No. 07-26.

The final PUD and related map amendment approved by the Commission shall be valid until
July 18, 2012, within which time an application shall be filed for a building permit, as specified
in § 2409.1 of the Zoning Regulations. Construction shall commence no later than July 18,
2013.

For the reasons stated above, the Commission concludes that Applicant has met its burden. It is
therefore hereby ORDERED that the application be GRANTED.

On April 26, 2010, upon the motion of Chairman Hood, as seconded by Commissioner Turnbull,
Zoning Commission ADOPTED this Order at its public meeting by a vote of 4-0-1 (Anthony J.
Hood, William W. Keating, III, Peter G. May, and Michael G. Turnbull to adopt; Konrad W.
Schlater, having recused himself, not voting).

In accordance with the provisions of 11 DCMR §3028.8, this Order shall become final and
effective upon publication in the D.C. Register; that is, on August 27, 2010.

~H","",~f-J-O""'{jI.~U~~--
CHAIRMAN
ZONING COMMISSION

~~~ISONL. WEINBAUM
DIRECTOR
OFFICE OF ZONING
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