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P-ROGCGEEDI-NGS
6:38 p. m

VI CE CHAI RVAN HOCD: Al right.
W're ready to get started.

Good eveni ng, | adi es and
gentlenmen. This is a Public Hearing of the
Zoni ng Comm ssion of the District of Col unbia
for Thursday, April 19th, 2007.

M/ nanme is Anthony J. Hood and
joining nme this evening are Conm ssioners
Jeffries, Parsons and Turnbull.

We're also joined by the Ofice of
Zoning staff Sharon Schellin and Esther
Bushman. And also the Ofice of Planning to
nmy right.

The subject of this evening's
hearing is Zoning Comnm ssion Case No. 06-23.
This is a request by ANC6A for Text
Amendments to Title XI of the D strict of
Col unbi a Muni ci pal regulations of zoning to
clarify t he definitions for eati ng

est abl i shnent s.
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Notice of today's hearing was

published in the D.C. Register on June 2nd,

2006. Copi es of today's hearing announcenent
are available to you and are |ocated to ny
| eft on the table near the door.

The hearing will be conducted in
accordance with the provisions of 11 DCWR
3021. The order of procedure will be as
follows: Prelimnary matter, presentation by
the petitioner. In this case it's ANC 6A
Presentation by the Ofice of Planning,
reports of other Governnent agencies, if any,
or gani zati ons and per sons in support,
organi zati ons and persons in opposition.

The followng tinme constraints
will be maintained in this hearing.

Organi zati ons five m nut es,
I ndi vidual s three m nutes.

The Conm ssion intends to maintain
these tine limts as strictly as possible in
order to hear the case in a reasonabl e peri od

of time. The Conmm ssion reserves the right to
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change the tinme limts for presentations, if
necessary, and notes that no tinme shall be
seeded.

Al |l persons appearing before the
Commi ssion are to fill out two witness cards.
These cards are located to ny left near the
door.

Upon comng forward to speak to
t he Comm ssi on, please give both cards to the
reporter sitting to nmy right before taking a
seat at the table.

Please be advised that this
proceeding is being recorded by a Court
Reporter and IS al so webcast l'ive.
Accordingly, we nust ask you to refrain from
any disruptive noises and actions in the
heari ng room

When presenting information to the
Conmm ssi on, please turn on and speak into the
m crophone, first stating your nanme and hone
addr ess. Wen you are finished speaking,

pl ease turn your m crophone off so that your
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m crophone is no |onger picking up sound or
backgr ound noi se.

The decision of the Comm ssion in
this case nust be based on the public record.
To avoid any appearance to the contrary, the
Comm ssi on requests that persons present not
engage the nenbers of the Commssion in
conversation during a recess or any other
time.

The staff wll be available
t hroughout the hearing to di scuss procedural
guesti ons. Pl ease turn off all beepers and
cell phone at this tinme so not to disrupt
t hese proceedi ngs.

At this tinme, the Comm ssion wll
consider any prelimnary nmatters. Does the
staff have any prelimnary matters?

ACTI NG SECRETARY SCHELLI N: No,

VI CE CHAI RVAN HOOD: Ckay. Thank
you, Ms. Schellin.

Ckay. ANC- 6A and Conm ssi oner,
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you' re very famliar and | want to call your

nanme, but | can't renenber it. Conm ssioner?

COW SSI ONER FENGLER: Joe
Fengl er.

VI CE CHAIl RVAN HOCD:  Fengl er.

COW SSI ONER  FENGLER: Joseph
Fengl er.

VI CE CHAI RVAN HOOD:  Commi ssi oner
Fengl er.

Comm ssi oner  Fengl er, you nmay
begi n.

COW SSI ONER FENGLER:  Thank you.

My nane is Joseph Fengler. |I'm
the Chair of ANC-6A. M hone address is 815
F. Street, N E , Washington, D.C 20002.

Menmber of the Zoning Conm ssion
on behal f of ANC-6A, let ne thank you for the
opportunity to offer our community's general
support for the Text Anmendnent offered by the
O fice of Planning to revise the definitions
of restaurants and fast-food restaurants and

to nake ot her anendnents intended to better

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

differentiate between the various types of
eating establishnment uses permtted in the
District.

According to the DCWR, fast food
restaurants in a C2A conmmerci al zone district
are only allowed to open with the approval of
the Board of Zoning Adjustnent. Bef ore
openi ng, fast food restaurants nust obtain a
speci al exception from the BZA addressing

potentially objectional aspects of operations

such as trash, traffic, litter, noise, vermn
and other spill-over effects on residential
ar eas.

Over the past several years, our
Commi ssi on has sought to protect the rights of
residents to the public intent of this issue
that affect the quality of life in residential
areas including fast food restaurants.

As a result of our involvenent in
this issue, it has becone clear that the
exi sting eating establishnment definitions need

to be anended. The current definitions are
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unnecessarily convoluted, difficult for DCRA
to inplenment and contrary to the expectations
of a reasonable |ay person.

Qur Comm ssion spent our SiX
nonths researching the definitions of fast
food restaurants and restaurants during the
first six nonths of 2006. During that review
we surveyed 47 different cities' definitions
of restaurants and fast food restaurants to
include the followng cities. Cal i st oga,
California, San Franci sco, California,
Ber kel ey, California, Boul der, Col or ado,
Mam , Florida, Athens, Georgia, Chicago
Il1linois, Canbridge, Massachusetts, Kansas
Cty, M ssouri , Madi son, New  Jersey,
Wbodst ock, New York, Arlington, Virginia and
Fairfax, Virginia, two |l ocations closer tothe
District.

Based on t hat conpr ehensi ve
research, which | have here for you.
Unfortunately, only one copy but | have a copy

for the Board for your review if you so
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choose.

Based on that research, we have
reviewed the Ofice of Planning's Text
Amendnent and while we generally support the
anmendnent, we have the foll ow ng concerns.

First, t he self-certification
clause contained in the ©proposed Text
Amendnment .

Two, the definition of prepared
food shop based on the nunber of seats.

Three, the lack of definition of
clearly subordinate to the principal use.

Four, no expl anation or definition
of what a restaurant is.

However, we do support t he
followng criteria offered in the Text
Amendnent .

Custoners pay for the food before
It i1s consuned, which is noticed by a service
counter without seating. Food is served on or
anyt hi ng el se t han non-di sposabl e pl ates. The

physical criteria there being the plans do not
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I ncl ude a di shwasher or the plans do include
trash receptacles in the public area.

W bel i eve t hese physi cal
conponents in the Text Amendnent provide the
much needed characteristics for DCRA to
eval uat e bui | di ng pl ans to assess
establishnents, to assess which fast food

establishnents require a special exception.

Accordi ngly, we subm t an
alternative Text Amendnent for your
consideration this evening and | have 28

copies here in front of ne.

This alternative Text Amendnent
enconpasses a significant majority of the
proposed O fice of Planning Text Anmendnent
addi ti ons.

On behalf of ANC-6A and our
comunity we thank you for your tine and
considerationonthis matter. | would Ilike to
give you our Text Anmendnent and use the
remai nder of my tinme to explain the subtle

difference, if | my?
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VI CE CHAI RVAN HOOD:  Sure. Thank
you.

COW SSI ONER  FENGLER: In sum
what we propose over these two pages is to
I ncl ude a general definition of a restaurant.
One of the things that ANC-6A found in the
Zoni ng Text Regul ations is that when you read
the Regulations, it does not really indicate
what a restaurant is. It spells out what a
fast food restaurant i s, but does not give the
general |ay person any understandi ng of what
the city intends that a restaurant shoul d | ook
li ke.

So, our proposed definition would
I ncl ude a general definition of a restaurant
to | i st the characteristics of t hat
restaurant, to provide the very fornal
transm ssion of what the intent of the Zoning
Regul ation is.

The second conponent of our Text
Amendnent is to change the definition of a

fast food restaurant, whichis foll owed on t he
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second page.

Many of the itens contained in the
Ofice of Planning Text Anmendnent are also
found in our Text Amendnent. The significant
difference is that we do not have a speci al
carved out exception for a planned food
service, which has a requirenent in the
proposed Text Anendnent of having 12 seats.
Instead we |ist very specific characteristics
under sub-point B and the exclusions under
sub-point C provide further definition of a
del i catessen and a coffee shop.

W Dbelieve the —coffee shop
definition would replace the intent of the
prepared fast food -- of the prepared food
definition contained in the Ofice of
Pl anni ng' s proposed Text Anendnent.

In close, we're trying to get to
the sane thing. And that is, giving DCRA
physi cal characteristics of which they can
assess building plans to determ ne which

establ i shnents require a speci al excepti on and
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whi ch establishnents don't.

W bel i eve our Text Anendnent goes
further and lays out to the general public, a
reasonabl e | ay person, what the city believes
a restaurant is and what the city believes a
fast food restaurant is. W contain all the
enforcenent nechanisns on the fast food
restaurant definitionwhichis consistent wth
how the O fice of Planning is proposing the
Text Amendnent for you this evening.

So, the subtle difference 1is
bet ween our proposed Text Amendnent that we
would offer counter to the Ofice of
Planning's Text Anendnent is, again, the
general summary of what a restaurant is so
that a reasonable |lay person can read it and
under st and. And, two, a nore specific
definition of the fast food restaurant
characteristics.

That concl udes ny testinony.

VI CE CHAI RVAN HOOD: Thank vyou,

Conmm ssi oner Fengl er.
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And | want to say to ANC-2A, you
know, being a volunteer, | know how that is
and | commend you for you and your Comm ssion
for bringing this forward to us to deal wth.
And | would agree. |'"'m not sure if I'm
heari ng fromanyone el se yet, but | would |ike
to see anything so a |ay person |like you and
| can understand it.

But , anyway, let's - -
unfortunately, we were given a subm ttal which

| understand has sone very good information

from-- well, what you just passed us for us
to look . And also ANC-6B -- | see it here,
6- C. | see Comm ssioner Macwood's ANC in
her e. | haven't had a chance to read it

because we got it this evening.

Al so, O evel and Park, | understand
has sonme good thing. But, unfortunately, we
had this. So, we're operating at alittle bit
of a disadvantage because we just got this
this evening. But we will be hopefully asking

some questions from this. I f not, when you
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17

cone and do your presentations after you,
Commi ssi oner, hopefully, sonebody -- they will
all ude to what they had prepared here for us.
Unfortunately, we just got this.

And |"msure there's sone dynamte
stuff here, but sonetine, you know, at | east
for nyself, have to have it altogether so |
can figure out which way we're going here.

So, with that, Comm ssioners, any

guestions for Comm ssioner Fengler?

Am | pronouncing it right?
Fengl er ?

COW SSI ONER FENGLER: Yes, sir.
You are.

VI CE CHAI RVAN HOOD:  Ckay.

Conmm ssi oner Parsons.

COW SSI ONER PARSONS: M.
Chairman, | find this troubling. |  nean,

we're adverti sed a certain case here and whil e
this is very helpful, it's conpletely
different. | don't know we really proceed.

We can take testinony on what we
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18

advertised, but --

COMW SSI ONER FENGLER:  Sir?

COMWM SSI ONER PARSONS: This is
di fferent.

COMM SSI ONER FENGLER: Wl |, what
we' ve done. You're right it is -- we are
testifying in support of the Ofice of
Pl anni ng' s Text Amendnent. It's ny estimation

t hat we have an 80 percent overlap between --

COW SSI ONER  PARSONS: Ei ghty
percent ?

COW SSI ONER  FENGLER: Ei ghty
percent overlap. So, there is -- well, the

I dea of the testinony is that we have sone
concerns with how the Ofice of Planning
treated a few things such as, you know, the
self-certification. Yes. The self-
certification, etcetera, etcetera.

And our testinony is, we believe
that we shouldn't have self-certification,
that we should have a better definition of

what a prepared food shop is, not based on 12
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seats. So, we're talking to the specific
nature of the Ofice of Planning Text
Amendnent .

COMM SSI ONER PARSONS: Ckay.

COW SSI ONER  FENGLER: And, vyou
know, that's --

COW SSI ONER PARSONS:  All right.

COMM SSI ONER FENGLER: I
apol ogi ze.

COW SSI ONER PARSONS:  That' s al
right. Let's go to the specifics.

COW SSI ONER FENGLER:  Yes, sir.

COW SSI ONER  PARSONS: Under
Exclusion G2 you talk about a coffee shop,
del i catessen, ice cream parl or.

COMM SSI ONER FENGLER:  Ri ght .

COMM SSI ONER PARSONS:  But only if
any other use is clearly subordinate.

How woul d you defi ne subordi nate?
50 percent?

COW SSI ONER  FENGLER: well, we

woul d propose that subordinate would be
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anything that's greater than 25 percent of
your sales going towards fast foods -- 75
percent of your business.

COW SSI ONER PARSONS: 75 percent.

COW SSI ONER FENGLER:  Yes, sir.

COW SSI ONER  PARSONS: kay.
Thank you.

Because | think, wouldn't you
agree we need to define that termrather than
| eave --

COW SSI ONER FENGLER: Yes. And
that's part of our --

COMM SSI ONER PARSONS:  -- it up to
sonebody el se?

COW SSI ONER  FENGLER: Ri ght .
That's all part of our testinony is the |ack
of a definition of clearly subordinate to the
princi pal use.

W would offer and your proposed
Text Amendnment would have to be set at 75
percent. At 75 percent of your business mle

must be based on a restaurant and 25 percent
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based on carry out or f ast f ood
characteristics.

So, we would agree with you, sir.

COW SSI ONER  PARSONS: kay.
Thank you.

So, that would be the sane
percentage you have in delicatessen which is
t he next --

COMW SSI ONER FENGLER: W woul d - -
we would define it consistently across all
definitions. Anything greater than 25 percent
carry out use would fall under the category of
a fast food establishment or a fast food
rest aurant.

COW SSI ONER  PARSONS: kay.
Thank you.

COMWM SSI ONER FENGLER: | apol ogi ze
for the late notice and submtting an
al ternative Text Amendnent.

COWMM SSI ONER PARSONS: You know,
it's constructive.

COMW SSI ONER FENGLER:  Thank you.
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VI CE CHAI RVAN HOOD: Anybody el se?
Any ot her questions?

| had a few, but actually it's for
the main text. | have not had a chance,
Conmi ssi oner - -

COW SSI ONER FENGLER: I
under st and.

VI CE CHAl RMVAN HOOD: -- to | ook at
what you have in here. W nmay have sone.

Let nme ask this though. Has there
been a -- nmaybe a question for the Ofice of
Pl anni ng.

In the past when we have Text
Amrendnents | i ke this because of the variety of
definitions and the way to proceed.

Have you had any -- was there a
work group that did this or -- there was a
wor k group? Ofice of Planning?  ANC 6A?
Andr ew Par k?

COW SSI ONER  FENGLER: That's
correct, sir. That's correct.

VI CE CHAI RMAN HOOD: So, you had a
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nunber of people. So suggest the work group
|'"'mafter the fact. W' ve already been down
t hat road?

COW SSI ONER  FENGLER: Correct,

VI CE CHAI RVAN HOOD:  Ckay.

COMM SSI ONER FENGLER:  And | can't
speak for Ofice of Planning, but from ny
perspective, it was a very positive work group
and the result of that work group created the
O fice of Planning Text Amendnent before you.

VI CE CHAI RMAN HOOD: Ckay. Ckay.
Al right.

Any ot her guesti ons? M.
Tur nbul | ?

COW SSI ONER TURNBULL: Yes,
Chai r man Hood.

| would just -- you know, | guess
one of the things that Conm ssioner Parsons
was t al ki ng about, we get into the definitions
of alot -- and a |lot of ANCs have struggl ed

with definitions and what it really neans.
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But even under, Conmmi ssi oner
Fengl er, I knew your definition under
restaurant and it's a fine point. But it's
nunber four. The establishnent requires
paynents only after consunption. But in

parent hesis you woul d have to say other than
for carry out.

You nean it's a no-brainer, |
mean, it follows, but it's one of those things
that you get into all of these things.

COW SSI ONER  FENGLER: Wl |,
that's where when we -- and | wll admt -- |
wll admt up front that witing a Zoni ng Text
Amendnment to capture the ever-changing
busi ness nodel of the restaurant industry is
extraordinarily difficult because the nodels
change.

Wien this initial text was witten
20 odd years ago, we didn't have the types of
fast food consunption we have today. So,
that's why in our counter testinony what we

wanted to offer was the inclusion of what a
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restaurant generally |ooks and feels Iike,
because t hat doesn't change over tine. And by
i ncluding that in the Text Anmendnent it gives
everyone -- okay. Now | see what they're
tal ki ng about.

Then let's talk about fast food
restaurants and that's why we're trying to
wite the specific things trying to catch
today's practices so we can protect the
residents that abut -- that liveinR4. It's
actually a C2A So, it is extraordinarily
difficult. And this is our best lay effort to
do so. And we applaud the Ofice of Planning
because they really did -- like | said, we
have 80 percent overlap, which | think is
pretty good when you consi der how chal | engi ng
this topic is.

COW SSI ONER JEFFRI ES: So,
Conmm ssi oner Fengler, so this whol e business
of nailing down a definition for a restaurant
and a fast food restaurant, that was al ways

sort of -- you were at odds with the Ofice of
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Planning in terns of that aspect of the text?

COW SSI ONER  FENGLER: well, |
would say at odds is a difficult challenge.
The O fice of Planning has a requirenent to
present sonething and we just at the very end,
we wanted to i nclude what -- and | can't speak
for Ofice of Planning, but we wanted to
I nclude a general description of what a
restaurant was.

I n our definition that we proposed
in our Text Amendnent there are no binding
criteria for what a restaurant truly is. It
communi cates a sense of what we think it
should look like. Al the binding criteria
and all the binding requirenents that are
measurable are found in the fast food
establ i shnent section.

So, Ofice of Planning may have
felt that including the definition of a
restaurant or a description of a restaurant
may be superfluous to the actual Zoning Text

Amendnent. But we believe it's a challenge of
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the average lay person to include that. So,
five years down the line if sonmeone wants to
open a restaurant in a C2A, at |east they have
an i dea of what the city believes a restaurant
|l ooks |ike and they have the Zoning
enforcenent for what a fast food establi shnment
| ooks 1ike.

So, again, | wll leave that to
Ofice of Planning. So, those are the subtle
things that we're indi cating, you know, and we
don't like the self-certification because that
exi sts today. And people can self-certify
thensel ves to be a restaurant and DCRA says
you're a restaurant. And that's kind of where
we are.

So, agai n, these are mnor
differences. | believe mnor in ny mnd, but
significant to get away from | ooking at the
regul ations by the letter of the |l aw and then
trying to convey a spirit of what the
regulation is. And that's kind of where the

ANC cones fromthat we want a docunent, a Text
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Amendnent that shows the spirit of where we're
trying to do, as well as the actual letter of
where we're trying to go. So, we can provide
a transparent regulation for industry and
busi nesses when they want to open it in a C2A

VI CE CHAI RMVAN HOOD:  Commi ssi oner,
|l et me ask you. |'m|looking here. You said
excl usi ons.

Are you proposing that the word
del i catessen and coffee shop be in the
regul ati ons sonmewhere defined? |Is that --

COW SSI ONER FENGLER:  Ri ght .

This is where we cone at a little
bit differently. And, unfortunately, we don't
have t he good know edge of Travis. | kind of
j unped over Travis and gave you an alternative
of having him explain to you what they're
pr oposi ng.

But what we're saying is that a
cof fee shop, a delicatessen, ice creamparl or
would be an exclusion and should not be

included in the definition of fast food
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restaurant with sone followng criteria that
we list on there. The 75/25 percent rule, for
exanpl e.

Because t here are certain
del i catessens that do have carry out, that do
have seats. W don't want to nake those
del i catessens go through a special exception
pr ocess. But we want their use primarily
restaurant versus primarily carry out, because
a del i catessen coul d be a w ndow -- a t ake-out
wi ndow with no seating and that could be a
del i catessen if they have sandw ch neat.

So, again, it's hard to wap your
hands around it but we're trying to, again,
comruni cate an intent.

COW SSI ONER JEFFRI ES: What' s t he
genesis of this whole test change? Can you
just put that on the record? | nean, interns
of what drove this.

COW SSI ONER FENGLER:  Yes.

COM SSI ONER JEFFRIES: | nean, is

it a proliferation of carry-out restaurants
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and --

COW SSI ONER FENGLER:  Yes.

COW SSI ONER JEFFRIES:  -- okay.

COW SSI ONER FENGLER: Ceneral ly,
ANC- 6A has the H Street, NE, corridor in our
Comm ssion and that's a corridor that's
undergoing revitalization. It's a CA And
the <corridor, the business corridor has
sonetines an all ey way and sonetines it has no
all ey way between the commercial C2A and the
R4.

There has been several eating
establ i shnents that have opened up on the H
Street Corridor that we have believed are nore
fast food in nature and not a restaurant in
nat ur e. One of them was a Blinpie' s case
where we actual |y appeal ed and won.

The other one was Cuck U Chick
where we appeal ed and | ost.

COW SSI ONER JEFFRI ES: What was
the nanme of that?

COW SSI ONER  FENGLER: Cuck U
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Chi cken.
COMW SSI ONER JEFFRIES:  d uck U?
COW SSI ONER  FENGLER: Cuck U
Chi cken. That was BZA -- no, no. It's
actually -- the food is quite good. | nean,

it'"'sreally a great place to eat, but that the
Cl uck U Chicken case was BZA Case 17439 and
the Blinpie' s case was BZA Case 17214.

So, from our perspective, these
two food establishnents have the sane
operating principle. GCkay. They had a |arge
carry-out conponent . Bot h of t hese
establishnents required a high turnover of
custoners to support their business nodel.

So, on one case we prevailed and
on one case we lost. And in the case of the
G uck U Chicken was the Chair of the BZA that
said that this zoning text is probably the
nost anti quat ed and out dat ed and sorely needed
of reform | " m par aphrasi ng. Right? So,
that was our trigger as an ANCto say. kay.

If | have the Board of Zoning Adjustnent
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saying that the current zoning regul ations
t hat determ ne what a fast food restaurant are
so poorly witten that they can't really can't
-- anything can qualify for a restaurant.
That was a signal to us as a community that we
had to approach O fice of Planning and try to
update the text for what a restaurant or what
a fast food restaurant is so we can provide
sonme stability.

W take no joy in going after
soneone who spends a |l ot of their -- hundreds
of thousands of their own dollars to open up
an establishnent. But if that establishnent
I s based on high volunme, high traffic, that is
not congruent wth soneone's house 50 feet
away. That's why we have t he C2A protections.
Wiy it's not a matter of right for a fast food
restaurant in a zone C2A. They can conme, need
a speci al exception, whichis that transparent
public process that we encourage.

So, what we're trying to do, just
to be clear, is we're not trying to say no
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fast food restaurant at all on a C2A. W j ust
want the burden of transparency. W want the
opportunity for a comunity to have a chance
to say based on a business nodel that | ooks
like a fast food restaurant, the special
exception process. That's what we want.

This is not saying it can never be
t here. It just says if you have these
characteristics that are high volune, high
food, high content, high turnover, then you
need a special exception. That allows a
comunity to cone in and | ook at the owner to
see what the effects are and naybe offer site
agreenents that could be appended to the
busi ness i cense about trash pi ck-up, cleaning
pi ck- up.

A lot of fast food restaurants
t hey have grease. They have a high vol une
that's deep fried. Where do you store the
grease? Is it a 50 gallon container? 1Is it
a 25 gal l on contai ner? How often do you enpty

it? If that container is 10 feet from
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soneone's backyard you want to enpty it
probably, you know, a couple of tinmes a week.

How do you handle trash? Do you
have soneone that goes outside and picks up
the trash? Because if you're a fast food
restaurant, people tend to litter nore.

These are the things that with a
speci al exception process we can append to a
Certificate of COccupancy and hold them
accountabl e to give themthat right to operate
in a C2A, which right now doesn't exist
because al nost everything that cones in front
of DCRA is classified as a restaurant.

VI CE CHAIl RMAN HOCD: Go ahead.

COMM SSI ONER TURNBULL: | was j ust
wonder i ng.

You are very specific in your use
of restaurants and knowi ng either on H Street
or an historic area. |'mwondering why and |
was going to ask the Ofice of Planning why
you didn't make reference or try to define

fornmul a restaurant?
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COW SSI ONER FENGLER: By
definition, sir?

COW SSI ONER  JEFFRI ES: For mul a
restaurant. The formula restaurants are your
main fast food restaurants. That's -- ['l|
give you a couple of definitions. It's
busi ness nanme common to simlar businesses
| ocated el sewhere. St andar di zed nenus.
| ngredients, food preparation is uniform or
ot her standardi zed features comon to
restaurants | ocated el sewhere.

Interior decor common to simlar
busi nesses | ocated elsewhere, architecture
Interior signs. Use of a trademark or | ogo.
You know where |'m goi ng?

COMWM SSI ONER FENGLER:  Yes. | do
and thank you very nuch.

COW SSI ONER  JEFFRI ES: And |I'm
wondering why that's not -- | nean, if that's
-- and | can see in the historic area or an
area where you' re very concerned. You want to

keep the character. You want the nomand pops
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and you don't want the "formul a" restaurants.
And |I' mwonderi ng why you didn't bring up that
or go down that road?

COW SSI ONER  FENGLER: |  have
t hree reasons why.

Just to be clear first. H Street
Corridor is not a historic corridor.

COW SSI ONER JEFFRIES:  Right.

COMWM SSI ONER FENGLER:  Okay.  So,
we're really tal king about C2A corridors with
R4 residential communities that abut agai nst
t hem

Second, we struggled wth the
busi ness nodel approach. |If you have a Text
Amendnent that's based on a business nodel,
the type of nenu, how the food is cooked, the
color of the decor, whether it is a trademark
name or a nane that's replicated el sewhere.
When DCRA gives those permts, they can't
eval uate that business nodel. Al they can
really eval uat e are t he physi ca

characteristics presented to them on the
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actual draw ngs.

So, what we tried to do because
that is very subjective. And even in the
Cl uck U Chi cken order which we | ost and | have
a copy of that here. Only one copy. | can
| eave it with Sharon. s that towards the
end, the BZA is saying at the tine that DCRA
gave the permt application, they had no way
to know the nodel. They had no way to know
whet her the food was going to be bought in
advance or not bought in advance. They had no
way of knowi ng the actual business nodel.
Because all they a really have are a series of
busi ness pl ans.

So, when we did that research
against 47 different <cities across the

country, two things cane out scream ng at us.

And 1'Il leave this copy with Sharon too.
And, again, | apol ogi ze for not havi ng enough
copi es.

But the two things that cane out

are the physical characteristics that were
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enbedded in other cities' zoning text
amendnent s. And t hose physi cal
characteristics were a service counter with no
seating, trash receptacles in the comobn area
and what we did not include was a bill board or
a board fashioned to elicit all the nmenuitens
and then you have the lights that light it up.
That would seem to also indicate that it is
predom nately nore carry out than it was a
restaurant.

W did not include the physical
board conponent because it was hard for us.
You know, how do you put that on a draw ng
whet her there's going to be a board there or
not? So, we stuck to physical attributes that
could be readily identifiable by DCRA
officials in the permt process that would
trigger a flare that says. Based on what your
drawi ngs | ook like, this appears to be a fast
food restaurant. W're going to set it aside
and we're going to have a further review of

that. So, that's why we didn't include that.
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And ny third coment was is that
sonetimes you can have |like a Denny's for
exanple. | nean, there is a restaurant that
has many franchises that would qualify, a
Silver Diner Cafe. So, we were hesitant to
lock it in to |like a McDonald' s or a Burger
King or a KFC because sonetines those
franchises. There are franchise restaurants
that we would welconme in a C2A zone because
they are predom nately sit-down. They're not
hi gh vol unme turnover foot traffic.

That answers your question, sir.

COW SSI ONER TURNBULL: 1 guess |I'm
| ooking at nore of the fast food operation
ones.

COMWM SSI ONER FENGLER:  Yes. it's
just difficult to try to include those.
Whenever you try to put in the Text Anendnent
or inthe text, you know, howthey operate, we
could do that, but then how does the DCRA
clerk know that -- what that operation is?

You know, it's difficult. And |l think that's
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probably why O fice of Planning and the ANCs
that were involved in that planning group
resorted to physical characteristics to give
DCRA a chance to have an honest review for
t hose, you know, a revi ew of what the buil ding
plans ook like. And that's why we wanted to
I nclude the general description of a
restaurant to further convey what we think a
restaurant is because it's pretty difficult to
define a fast food restaurant because it
al ways changes. It always changes.

But a restaurant nodel has al ways
ki nd of been the sane way. You sit down, you
have dinner and that's kind of why we are
proposing to include that in the Ofice of
Pl anni ng Text Amendnent.

VI CE CHAI RVAN HOCD: Let me ask
you a straightforward question here. | nean,
| understand what's in front of us here. And
actually if you could see back behind, you
probably woul d | augh.

Are you famliar with the Florida
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Avenue Gille?

COWMW SSI ONER FENGLER: Sir, I am
not. No.

VI CE CHAI RMAN HOOD: Ckay. Let ne
describe it to you.

And | had to call a nanme. | don't
want to -- | hope | won't get in trouble, but
| want to see what your interpretation is.

COW SSI ONER FENGLER:  Sur e.

VI CE CHAI RMVAN HOQOD: They cook
food, they have carry out. They have non-
di sposable -- they use regular utensils, a

pl ate, non-di sposable utensils. You can cone

in and sit down. They have tables. |'m not
sure how many tables they have. | would say
roughly --

COW SSI ONER JEFFRI ES: ' m
t hi nki ng 20.

VI CE CHAI RVAN HOCD: Ch, you're
famliar with it?
COM SSI ONER JEFFRIES: |'min the

nei ghbor hood.
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VI CE CHAI RVAN HOOD: (Ckay. About
15? nmaybe they've taken sone out since the
last time | was there.

COMWM SSI ONER JEFFRIES: There is a
| ong counter though.

VI CE CHAI RVAN HOOD: And that's
It. That was ny point. There's a |ong
counter with seats.

From that abstract description,
what woul d we consider that?

COW SSI ONER FENGLER: | think --

COW SSI ONER JEFFRI ES:  Let ne add
too that that restaurant has high volune. |'m
sorry, not to say a word, but that place has
hi gh volune. | nean, there's lots of activity
-- lots of people in and out.

COW SSI ONER FENGLER:  Sur e.

You know, based on the physical
characteristics of the counter with seats,
that would -- both in the Ofice of Planning
Text Anmendnent and our Text Anmendnent, that

would ook like it's a restaurant.
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The fact that under the Ofice of
Pl anni ng Text Amendnent and our Text Anmendnent
I f they used disposable utensils, that would
be an issue of concern. W would | ook to see
I f they had a di shwasher and ot her physi cal
characteristics to see if they really are
predom nately carry out or eating in.

The fact that you tables is really
excluded fromboth the Ofice of Planning Text
Amendnment and our Text Amendnent. And the
reason why, MDonald's has tables. Bur ger
Ki ng has tabl es.

To your question directly would
this be classified -- would this be -- would
this est abl i shnent require a speci al
exception? | guess it would the break between
| ooki ng at the service counter and the chairs
and the anmount of business that is done in
carry out fashion versus a dining in fashion.

So, it's hard to say. But even in
the end, | would posit that all we're doing is

triggering a special exception. I[f the
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community really Iiked the business nodel and
| i ked the owner, they can support the speci al
exception process with the Board of Zoning
Adj ust nent .

And frommny under standi ng, when an
ANC supports a special exception in front of
the Board in Zoning nore tinmes than not the
Board i n Zoni ng goes al ong. That was the idea
of the special exception process to have that
communi ty safety val ve input.

There are lots of establishnments
that are historical in nature in D.C. that,
you know, mght run afoul of this current
definition. And we're not going after those.
What we're saying is that as we nove forward
in the future, when we have high volune
establ i shnents that predom nately have a take
out role, we just want the extra step of
asking the comunity invol venent before that
I's placed next to an R4.

And it's a good business nodel. |

can't speak to every single one. But if it's
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a good business nodel and nekes sense the
community is going to welcone it.

Ri ght now what we have anything
qualifies as a restaurant. MDonald's could
qualify for a restaurant under the current
definition because it has tables. So, that's
the dichotony. The current status quo Text
Amendnent is so brad that you can argue
anything to be a restaurant.

VI CE CHAI RVAN HOOD: Ckay. And in
this case, | think they do non-di sposabl e and
di sposabl e.

COW SSI ONER JEFFRI ES:  Yes. They
have pl at es.

COWMW SSI ONER FENGLER: Yes. So,
you know -- you know, w thout knowi ng the
store and seeing it, it would probably | ook
nore like a restaurant than it woul d be a fast
f ood establishnent.

COW SSI ONER JEFFRI ES: The only
concern | have is, you know, obviously, a

nunber of nei ghborhoods in the District. You
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know, it's changi ng denographics and a | ot of
people are noving into these nei ghborhoods
wher e people have small busi nesses have been
I n place. You know, operating, you know,
carry out restaurants or whatever. So, |
woul d just hate that, you know, for the text
to be used -- | nean, obviously, you are
trying to drive to a special exception. You
really just want to be able for the community
to weigh in.

You know, sonetinmes for sone
busi ness owners that could be a clear
| npedi nrent and, you know, to really having a
busi ness. And, you know, ny only concern is
that, you know, | hear you. | think the
| anguage is broad, but | do think that the
| anguage needs to have sone breathing room

such that, you know, to the extent that, you

know, we're not showing -- we're not creating
an inpedinent for businesses -- small
busi nesses to open up. Because the nonent

they have to cone before the BZA and start
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working with the conmmunity and so forth it
t hen becones very expensive proposition and,
you know, | would just hate to see that kind
of i npact.

So, that's -- |'m just speaking
nore generically --

COW SSI ONER FENGLER: Sur e.
Sur e.

COW SSI ONER  JEFFRI ES: -- in
terms of perhaps sone of the sort of
uni nt ended - -

COW SSI ONER FENGLER:  Sur e.

COW SSI ONER JEFFRI ES: - -
consequences from being too narrow in your
definitions and so forth and sort of driving
everybody down the BZA route.

COMWM SSI ONER FENGLER:  Ri ght .

COW SSI ONER JEFFRI ES:  So, anyway
that's for comment.

COMWM SSI ONER FENGLER:  And just in
response. You know, again, that's why we

i ked including what a restaurant |ooks I|ike
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for the lay person to see. That was the
exclusion that was not in the current Ofice
of Pl anni ng Text Amendnent.

In addition, let ne give you
anot her parallel that happens.

When a smal | busi ness wants to opt
up a Class T tavern or a restaurant or a
ni ghtclub, they have to go get a Iliquor
license. And in that liquor |icense process
they conme to an ANC and a |l ot of tines there's
a voluntary agreenent that's done.

In ny mnd, this is very akin to
that situation. |f you want to open up a fast
food restaurant in a C2A that abuts an R4,
It's one extra step. | nean, it could be a
daunting step but if -- if sonmeone was to open
a business --

COW SSI ONER JEFFRI ES: And

expensi ve step.

COW SSI ONER  FENGLER: Vell, it
depends. | don't now how, you know -- when we
have -- | can only give you the corollary when
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It comes to liquor |icenses. Wen a put
t oget her busi ness owner cones in front of our
ANC asking for a liquor license, they don't
have an attorney with them They have their
busi ness nodel, they bring their planin, they
lay it out in 30 mnutes. W talk to themand
we nmake a decision to -- 9 tinmes our of 10 we
support their |iquor |Ilicense application
because they've taken the tinme and the due-
diligence. They understand what their nodel
Is. And | think that process has encouraged
busi ness owners who open up CTs and CR zoni ng
but really think about what their business
nodel is before they open it up.

There is no legal requirenent to
have an attorney when soneone goes to the BZA
and |ikewse the ANC. | do understand it is
an extra burden. But | think that burden is
worth it when it's in the gray area of use
that abuts a residential comunity. Because
when you have a fast food restaurant that's 50

feet from your house, that's why -- | nean,
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that's why C2A says they need a special
exception. W're just trying to inprove the
exi sting zoning that says you need a speci al
exception for a CA

COW SSI ONER JEFFRIES: There is a
| ot of R4 that abuts against the C zone. I
mean, we have that quite a bit.

COW SSI ONER  FENGLER: This is
wi th the C2A though.

COW SSI ONER JEFFRI ES: C2A, R4.
| guess what |'msaying is, you know, we |ive
inacity, you know, that's dense. You know,
this is, you know, | nean it's a dense city
and, you know, | hear this all the tine.
People, you know, trying to <capture a
nei ghborhood that is effectively in a city,

you know, that's dense and you have different

uses.
COW SSI ONER FENGLER:  Sur e.
COMW SSI ONER JEFFRIES:  And | hear
your argunent, but | just, you know, | just

want to caution you that, you know, this -- |
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hear you trying to protect. You keep saying
50 feet away. | got it, but | just want to
make certain that vyou're clear about the
context in which you live in.

COMWM SSI ONER FENGLER:  And, agai n,
| understand conpletely what you're saying.
To the extent that the current Text Anmendnent.
The current text -- the DCMR currently says in
a C2A you need a special exception for fast
food restaurant. That's already in the status
guo. Wiat we're doing is trying to tighten
that up, not to restrict but to further
clarify so everyone understands what a
restaurant -- what a fast food restaurant is.
Right not the anmbiguity is so great that it
causes people to go places they shouldn't
probably go. And we want to help themnot do
that because we don't enjoy going after
soneone to open.

| echo 100 percent of what you're
saying and that's why we want to try to expand

and clarify. Tighten is the wong word. But
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expand and clarify what the definition of a
restaurant and a fast food restaurant is so we
can get away fromthat. So it's clear to the
| ay person what they're getting involved in
when they want to cone to a C2A

VI CE CHAI RVAN HOOD: Thank vyou,
Conmm ssi on Fengl er.

Let nme back up though. ' m
sitting here reading. Not that |I'mnot paying
attention.

COW SSI ONER FENGLER: I
under st and.

VI CE CHAl RVAN HOOD: |I'mtrying to
read some of the stuff in here.

W actually had a request for a

post ponenent for this eveni ng and
unfortunately |I did not see that until just
NOW.

ACTI NG SECRETARY SCHELLIN.  Wel |,
they were just asking that the record remain
open. They said that they didn't receive

noti ce. However, we did send notice to every
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ANC chair and we did not have anything
returned to us.

VI CE CHAI RVAN HOCQD: But | just
wanted to assure anyone who was here from --
do we have anyone here -- excuse one second.

Anyone here from ANC- 6C? Ckay.
can save that explanation. | was going to
explain why | didn't deal with that.

COW SSI ONER JEFFRIES:  The letter
does say that they have asked for a
post ponenent .

VI CE CHAI RVAN HOQOD: Yes. They
did ask for a postponenent. And that will be
a coment period dependi ng upon whi chever way
we nove because |'m not sure. But there is
always a -- what is it, a 30-day coment
peri od.

MR RITTING Once the record is
cl osed and a notice of proposed rule making is
I ssued, if one is issued, there is a 30-day
comment peri od. That doesn't address the

question of whether the record will be cl osed
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at the end of tonight's hearing, whether the
Conmm ssion wants to continue the hearing to
anot her night, whether it wants to | eave the
record open for certain specific coments.
Those are all options that the Comm ssi on has.

VI CE CHAI RMAN HOOD: Ckay. W'l
deal wth that towards the end.

But | just want to notice. | just
noticed that they asked for a postponenent.
Qoviously we did not do that. But anyway.

Comm ssi oner Fengler, let ne ask
you a question

COW SSI ONER FENGLER:  Sur e.

VI CE CHAI RMAN HOQOD: s what you
submtted tonight the sane? Are there any
changes or it is the sane that you submtted
wWth the petition? Wth your petition? Is it
exact same?

COW SSI ONER FENGLER: No. When
we petitioned to the Ofice of Planning,
essentially we nade t hree changes to what |'ve

gi ven you tonight fromwhat we initially gave
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O fice of Planning. Ckay.
VI CE CHAI RVAN HOOD:  Ckay.
COMM SSI ONER FENGLER:  We added in
the definitions -- I'mtrying to see here.
Under our definition C under
Excl usions, we included novie theater and
performng arts theater because a novie
t heater does serve food in disposal utensils
and a performng arts theater does the sane
when they have, you know, interm ssion, half
time and they're selling stuff. So, we
I ncluded -- we included that as an excl usi on.
VI CE CHAI RVAN HOOD:  Ckay.
COMW SSI ONER FENGLER:  That's one
and two. And second we further added that 25
to 75 percent definition when you get to
delicatessen and coffee shop. It says, in
del i catessen that derives nore than 25 percent
of its sales for consunption of food or
beverages off the premses wll be considered
a fast food restaurant in all case, to mrror

what the O fice of Planning cane up with in
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one of their exanple.

So, essentially, what we have here
that we submtted this evening i s what we gave
the Ofice of Planning in May of 2006 wth
t hose m nor changes. And those m nor changes
were done based on talking to other ANCs as
wel |l as looking at a provision the Ofice of
Pl anni ng derived that we though was a very
good provision to quantity 75 and 25 percent.

VI CE CHAI RMVAN HOQOD: | thank you
very nmuch.

Conm ssi oner s, any ot her
questi ons?

Comm ssion Fengler, we thank you
for your hard work and we'll see where it
goes. Thank you very nuch to you and your
col | eagues.

COW SSI ONER FENGLER: Thank you
very nmuch.

VI CE CHAI RMVAN HOQOD: Ckay. Now,
we'll go tot he presentation by the Ofice of

Pl anni ng. M. Parker.
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MR PARKER Good evening, M.
Chair, Menbers of the Commssion. |'mTravis
Parker wiwth the O fice of Planning.

| think the best way for ne to
proceed would be to start with 6A s version,
expl ai n what's happened si nce t he set down, how
we got to the version that's in front of you
fromOP toni ght and then | can tal k nore about
t hat version and possi bl e ot her changes.

VI CE CHAI RVAN HOOD: M. Parker,
|l et nme just nmake sure I'm --

MR, PARKER: Certainly.

VI CE CHAI RVAN  HOQOD:. Are we
tal king about the one that was submtted
t oni ght ?

MR, PARKER: Correct.

VI CE CHAI RMAN HOQOD: Ckay. Good
Thank you.

MR. PARKER  As you pointed out,
this is simlar to what was setdown
originally. And sone of the comments that

came in from the Ofice of the Attorney
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General were things that the working group
tried to address when the Zoning Comm ssion
asked us to take a |l ook at this and nake sone
changes to it. And sone of those coment
i ncluded the definitions of restaurant and
fast food need to be nmade nore clearly
excl usive of each other.

The definition of rest aur ant
I ncl udes a provision permtting carry out food
services as an accessory use and it's not
appropriate to do that in the definitions, but
should be in the text.

Sonme of the definitions within the
restaurant definition are vague and undefi ned
and the proposed text is confusing.

So, we took these -- this guidance
from CAG and we sat down with the working
group which included the ANC, ANC-6C, QAG as
well as the Zoning Adm nistrator and we tried
to tackl e sone of these problens. And what we
cane up with is what you see in our text.

One of the first ways that we
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tried to handl e this change was to broaden t he
restaurant definition to nmake that the base
definition. Characteristics were not deened
to be appropriate within the definition. It
needed to just be a textual description. And
that's what we cane up with with CAG that a
restaurant is a place of business which doe
snot neet the definition of fast food where
food is cooked on the premses, sold to
custonmers for consunption on the prem ses.

This is neant to be the base
definition. Then we cone in wth the fast
food establishnment which cuts things out of
the definition. So, a fast food establishnent
then is a place of business where food is
cooked on the prem ses that al so neets one of
the follow ng characteristics.

The characteristics t hat we
defi ned were changed fromthe characteristics
I n ANC s proposal in that we needed to get to
things that had clearly defined inpacts. W

tried to focus on things that -- on the
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di fferences between fast food and restaurants
that inpacted the community, such as the
anount of traffic cycling through, the anount
of -- the amount of trash that was produced.
And we cane up with the follow ng three that
specifically addressed those issues.

The prem se has a drive-through.
If it does, clearly they can produce a | ot
nore food, a lot nore trash, cycle a lot nore
peopl e through. The sane with custoners pay
before the food is consuned. This is a
busi ness nodel that nakes it a |lot easier to
nove a | ot of people through rather than sit
down and wait service.

And while the drive-through is
self evident in our plans, that's not as easy
to define. So, we've added that this el enent
I's considered to be satisfied if the building
pl ans show a service counter w thout seating.

And the third category that we
used to define fast food establishnent is that

the food i s served on anyt hi ng ot her than non-
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di sposabl e plates. So, if a restaurant's
usi ng di sposabl e silverware, plates, gl asses,
clearly they can produce a |ot nore trash
have a I|ot nore adverse effects on the
nei ghbor hood and it can nove a |lot faster as
wel | .

So, we really tried to narrow the
characteristics down to t hi ngs t hat
specifically related to inpacts on the
surroundi ng conmunity. And then regarding
those three, tried to define things that coul d
be noticed on the plans.

For non-di sposable plates, | f
there's no di shwasher or if you do have trash
receptacles in the main seating area, you're
determned to neet that criteria. And those
are neant to be exclusive. Mybe you do have
a di shwasher, but you could still serve a non-
di sposable plate. So, the fact of not having
a di shwasher is determ native, but having a
di shwasher m ght be.

| don't know that |'ve explained
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that as well as it's witten, but hopefully
It's clear.

VI CE CHAI RVAN HOOD: | was on the
di shwasher and now | won't have to worry about
it.

COW SSI ONER FENGLER: No. No.
That's the point though. Like | said, not
havi ng a di shwasher clearly is determ native,
but havi ng one m ght not be.

Then the next change that we made
from 6A's proposal is to try and get two
definitions of delicatessens, coffee shops,
I ce cream parl ors. And the thing that we
found is that it's very difficult to define
these nultiple different types of businesses,
especially when they're constantly changi ng,
new busi nesses com ng, sone businesses are
goi ng out of style. And the technique that we
came up to solve this problemwas to create a
catch-all category for these neighborhood
serving low inpact businesses, the coffee

shops, the ice cream parlors, the sandw ch-
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maki ng shops.

So, we created this prepared food
shop. And the idea is that these are snall
nei ghbor hood food establishnents that don't
cook their food and that's the primry
distinction and |I'll come back to what cook
does or does not nean. And this is where we
cane up wth a table |imt just because
clearly if you' re a sandw ch shop, eventual ly,
you can reach a critical mass and you can
cycle through, you know, a hundred people an
hour and eventually you reach a |evel of
I npact that's simlar to fast food. So, we
tried to define that with the anount of
seating inside the establishnment at 12. And
we' re open. |'ve seen sone coments in the
record that maybe 18 is nore appropriate and
we're open to those suggestions and what ever
t he Zoni ng Comm ssi on t hi nks.

But the point was to try and
remove these -- all these disparate types of

establishnents that have simlar inpacts and
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that are appropriate in simlar places and put
themin one sort of catch-all category.

And so that's the | atest way that
we differ from 6A.

COW SSI ONER  JEFFRI ES: An ice
cream shop woul d not be considered fast food?

MR, PARKER: Right. It would fit
this third category, this prepared food shop.
And prepared food shops woul d be all owed as a
matter of right in ClL and C2A zones as | ong as
they had 12 or fewer tables.

One they crossed that threshold
then they fall intothe -- well, they're still
a prepared food shop, but they require a
speci al excepti on.

And | should note as well that
clearly that doesn't include outdoor seating.
Qut door seating is off the lot. |If it's on a
sidewal k, it's not regulated by the zoning
regul ati ons. So, that Ilimtation on the
nunber of tables woul d never include sidewal k
seati ng.
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The one comment that's been conmon
through a lot of the discussion that was
subm tted was the intent of the word cooked or
t he neani ng of the word cooked because clearly
that's inportant in distinguishing between
restaurants and fast foods which do cook their
food and the prepared food shops which don't.

The intent was to separate out
busi nesses that don't -- that don't actually
prepare food by -- by -- | want to try anot her
word than cooking. But the intent was not to
single out the heating up of sandw ches so
things Ilike toasting bread or  heating
sonething in a mcrowave woul d not be i ncl uded
as cooking. And | think that one thing that
we can do as we proceed forward is maybe
submt to the Zoning Comm ssion a definition
that coul d be included of what cooki ng neans.

But it was intended to catch the
restaurants and the fast food restaurants.
But if you' re just preparing a sandwi ch from

pre-cooked neat at another location or if
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you're scooping an ice cream cone or you're
brewi ng a cup of coffee, none of those would
be included in a cooking definition.

But when you're -- when you're
putting a pizza in the oven, clearly that is
cooking. There's levels that need to be, |
t hi nk, further flushed out and that's
sonmething that I'd be happy to do in a
suppl enental report. But the intent was not
to i ncl ude i n cooki ng the occasi onal m crowave
or heating up a toasted sandw ch.

VI CE CHAI RMAN HOQOD: Si nce you
volunteered to do a supplenental report, |et
me just ask you to help us out.

We have a | ot of suggestions here.
| think once before we did |like a chart of who
6A, Ofice of Planning, 6A, eveland Park,
3C, you know, sonme of the suggestions here
that may cross over, you know, one person
makes it. And | know you're |ooking at ne
because you know where |'mgoing. Right? 1I'm

asking you to maybe put sonething like that
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t oget her.

We had that done nonde before, |
believe, right, Ms. Schellin? And that hel ped
us out a |ot.

ACTI NG SECRETARY SCHELLI N: I
think it was inclusionary zoning.

VI CE CHAIRVAN HOOD:  Is that it?

MR RITTI NG | believe it was
also done in Forest Hlls Tree and Slope
Overl ay.

VI CE CHAI RMAN HOCQD: s that it
t oo, al so.

So, M. Parker, if it's too -- you
know, we're going to do our work, but that
woul d hel p us out. You nentioned suppl enent al
and | said, okay. This is a good tine.

MR PARKER: |'"ve opened a door,
haven't [?

VI CE CHAI RVAN HOQOD: Yes. You
did. Thank you.

Conmi ssi oner Jeffries.

COW SSI ONER  JEFFRI ES: M.
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Travi s, Comm ssi oner Fengl er tal ked about, you
know, best practices, other nunicipalities.

What was your experience in terns
of reviewmng text in other places? | nean,
how did they handle these definitions? And
particul arly gi ven t he ever-changi ng nat ure of
t hese busi nesses. | nean, howdi d t hey handl e
it?

MR. PARKER | think that's the
big -- and then we certainly relied heavily on
6A' s research. They did an awful |ot of
research. But that's one thing that you see
inall thisis there's no two that are alike.
| nmean, they've all triedtotacklethis field
where there's constantly evol vi ng nodel s. And
It's very difficult todrawa |ine between two
categories of fast food establishnent between
two categories of eating establishnment when
there are thousands of types of eating
est abl i shnent s.

And you could have a nodel for

each restaurant that's out there. So, |ike
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said. Wat we tried to do is narrow it down
to the -- | nmean, the point of requiring a
speci al exception for fast foods in the C2A
zone i s that supposedly they have a different
| evel of inpact on the surroundi ng nei ghbors
than a restaurant. Therefore, we tried in
differentiating themto narrowin just on the
I npacts that are different between the two
uses and the characteristics of those uses
that create those inpacts.

COW SSI ONER JEFFRI ES: It's just
to nme, you know, | know in ny nei ghborhood, I
mean, Busboys and Poets, | nean, that's a very
different, you know, business nodel. | nean,
there are people who sit there |like all day,
you know, on their |aptops and then there are
peopl e who try to have busi ness neetings. And
there's so nuch going on there and it's high
volunme. And ny suspicion is that, you know,
a busi ness such as that com ng before DCRA and
themtrying to figure out exactly what is this

animal. It's sonmewhat of a hybrid.
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And, | nean, there's a lot of, you
know, restaurants that have, you know, very
hefty carry out businesses. They m ght have
a few tables. Mybe ei ghteen or nineteen or
so, but that's going to, you know, w eak havoc
on the residential zone.

And so it's, you know, | can see
how this is so incredibly hard to nail down.

VI CE CHAI RVAN HOCD: Did vyou
finish, M. Parker?

MR PARKER Certainly. | m ght
have a few questions, sure.

VICE CHAI RVAN  HOOD: Ckay.
Conmmi ssi oner Turnbul | .

COW SSI ONER TURNBULL: Thank you,
M. Chair.

M. Parker, | was just curious. |
mean, you nmentioned occasional use of
m crowave. But it seens to ne there's a | ot
of places now that are heavily wusing
m crowaves. |t seens |ike everything is being

done in the mcrowave. |'mjust wonderi ng how
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that --

MR PARKER: I"d like to think
that if there was a restaurant -- a
restaurant, restaurant that relied solely on
the use of mcrowave, they wouldn't be in
busi ness | ong.

VICE CHAl RVAN  HOOD: O her
gquestions of M. Parker?

Let's look at the text for a
second, M. Parker, and I'msorry that Chair
Mtten is not here because she woul d be proud
of me on this one.

On page 3, it's ny page 3.

MR, PARKER: Ckay.

VI CE CHAI RVAN HOOD: Wiile the
custonmer and | know wth this bicycling
epidemc that's going on in the city.
Everybody is talking about bicycling. And
we're talking a notor vehicle. And sone
people and |I'm not saying |'ve seen this but
| want to make sure we try to cover as much as

possi bl e.
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You nentioned here while the
custonmer remains within a notor vehicle. Do
peopl e use their bicycles and go through the
drive-through?

MR, PARKER: | don't know.

VI CE CHAI RMAN HOOD: W have to
ask Chair Mtten. But that was one of the
t hi ngs that popped out at ne.

Let's |l ook at that.

MR, PARKER: Ckay.

VI CE CHAI RVAN HOCD: | actually
had a question. You nmay have asked nobst of
this. Let's go back to the first.

Prepared food. It says the text
proposes to define prepared food as food that
I s assenbl ed but not cooked on the prem ses of
a prepared food shop. For sone reason | made
a note slippery slope here. But | would have
to read the whol e context.

Food that is assenbl ed.

MR. PARKER And there has been

sone question in the other comments about the
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word assenbled. And that's sonething we can
take a | ook at as well.

VI CE CHAI RVMAN HOOD: Ckay. Okay.

MR PARKER: I nmean, the thought
was - -

VI CE CHAI RMAN HOOD: Well, | nade
a note.

MR, PARKER: Yes. Sandw ch shops,
I ce cream cone. | mean, you're assenbling

sonet hi ng. Even a cup of coffee has to be
assenbl ed these days. But we can find a
better description probably.

VI CE CHAI RVAN HOCD: And | also
had a question mark. You know, as | was
readi ng through these things you get the gist
of it, | nmade sone notes. | have a question
mar k on page 2, section 1C. \Who to serve on
and anything other than a non-disposable
pl at e. This elenment is satisfied in the
bui l ding permt plans. Plans do not depict a
di shwasher or do depict trash receptacles in

public areas.
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And | think that was ny -- you
tal ked about that. Maybe | need sonme nore
testinony because | really don't understand
t hat . If | just put a dishwasher in ny
est abl i shnent then what happens? | nean, they
always -- and I'mnot saying this is going to
be the win-win, the perfect piece.

MR. PARKER Right.

VI CE CHAl RMVAN HOOD: But, | nean,
how did we get to a di shwasher?

MR. PARKER: The characteristic is
that if you serve on anything other than non-
di sposable plates you're a fast food. And
what we've tried to do is put sone
characteristics down here that the Zoning
Adm ni strator and the building permt people
can | ook for when they're |ooking at plans.
It's not exhaustive. The requirenent stil
exists and if a restaurant, you know, puts in
a dishwasher, but ends up serving on non-
di sposabl e plates, then there's going to be a

zoni ng enforcenent issue.
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But you still have the catch-alls
of the -- you still have the custoners pay
before they're consuned. So, any one of these
throw sonething into a fast food establ i shnent
and it's the underlying characteristic that's
I nportant. The elenents that satisfy that are
for the use of building permt reviewers to
try and hel p them out.

VI CE CHAI RVAN HOOD: Let ne see if
| asked this.

For the tinme being that CFOs now

still have delis. Delicatessens, carry outs.
And for the tinme -- if this | anguage proposed
anendnent is approved, how -- how is the

Zoning Adm nistrator supposed to deal wth
those CFGs that have delicatessen, delis?
Carry outs?

MR PARKER: | think the Zoning

Adm ni strator has already been dealing with

that to a point. | know that delicatessen
right now isn't listed as a permtted use.
It's been historically issued -- CFGs have
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been i ssued as delicatessens.

In my conversations wth the
Zoni ng Adm ni strator, he stopped that practice
and busi nesses that have those CFGs that cone
In for newones are required to get themunder
the current regs under either restaurant or
fast food or sone other existing permtted
use.

Ri ght now delicatessen is just a
termthat's randomy found in several parts of
the zoning regulations but isn't listed as a
permtted use in Cdistricts or in the C2A or
anywher e.

So, to your question, | think it
woul d happen the sane way in the future. No
exi sting business that has a CFO would be
af fected, but as they cone in as a new owner,
as a change in use cones in, they' Il get a CFO
for the proper use.

VI CE CHAI RMAN HOOD: What | woul d
like to do is because we got sone -- | would

| i ke to maybe submt a few questions.
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MR PARKER:  Sure.

VI CE CHAI RMAN HOOD: | guess it's
perm ssible to you as we conti nue to read sone
of the latest submttals and pose sone of
those to you and nmaybe you can in the extra
wor k that you volunteered to do, maybe answer
a few questions that we may have at a later
date if that's okay.

MR. PARKER  Ckay.

VI CE CHAI RVAN HOOD: Ckay. Thank
you, M. Parker.

| see you frowning up at ne. I
don't want to give you too nuch work.

COW SSI ONER TURNBULL: M. Chair,
| just have anot her questi on.

You know, we've been readi ng t hese
submttals tonight just | ooking at them But
| ooking at the Wodley Park submttal. I
don't know if you had a chance to | ook at it.
They brought up, for instance, | nean, thisis
where we live and die by these definitions.

And |' mspeaki ng kind of selfishly
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here because since we all rotate on the BZA
| know we're going to have a four-hour case on
this comng up at sone point. But they point
out the --

VI CE CHAI RVAN HOOD:  Fi ve.

COW SSI ONER TURNBULL: Five. The
one exanple they talk is the Chipotle Burrito
exanpl e and they tal k about howit |ooks Iike
a restaurant, snells like a restaurant but
under the new guidelines it could be
classified as a fast food because you pay for
It before you go to sit down.

So, it's -- again, it's a matter
of getting inpacts. Chipolte cycles a |ot of
peopl e t hrough. Produces a lot of trash. Has
-- has cooking facilities simlar to a |ot of
fast food restaurants. So, it's not a matter
of how necessarily how it feels |ike when
you're sitting at a table and eating. It's a
matter of the inpacts that coul d happen on the
surroundi ng nei ghbor hood.

COWM SSI ONER TURNBULL: Was t hat
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clearly defined though in what you' ve said so

far?

MR,  PARKER: | hope so. Maybe
not .

COMM SSI ONER TURNBULL: All right.
Thank you.

COW SSI ONER JEFFRIES:  Okay. My
understanding is that in ternms of your
approach and in terns of, you know, crafting
this text is really |looking at inpacts on the
adj acent residential zone neaning that you
were trying to establish or categorize the
vari ous pl aces that serve food in sone sort of
capacity based on how they inpacted on the
communi ty. And that's how you sort of
categorize them And that was your approach.
| don't knowif | saidit quite the way you --

MR, PARKER: I n general.

COW SSI ONER  JEFFRI ES: Yes.
Ckay.

MS. STElI NGASSER: " m just going
to take this nonment and neke a little
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correction.

Wth all the nunbers flying around
thi s eveni ng we have said that ANC-6C was part
of the working group and they were not part of
t he working group. They are the ANC that did
not get notice. ANC-3C was part of the
wor ki ng group as were nenbers of the C evel and
Park Citizens Association. | just wanted to
give that credit where it's due.

VI CE CHAI RVAN HOOD: Ckay. Thank
you, Ms. Steingasser.

Ckay. Any other questions of the
O fice of Planning?

Ckay. And, again, | would ask
that maybe O fice of Planning work wth OAG
and Ms. Bushman so we can work with sone --
fine tune sone of our questions if that's
permssible. I'msureit is soif they can do
that, that woul d be great.

Did we have any other Governnent
reports? GCkay. Al right.

Now, we'll go to our |list of
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W tnesses. W' re going to take the proponents
first.

Well, do we take the proponents
first or can we do themall -- both at the
sanme tinme? Ckay.

Proponents first.

ACTI NG SECRETARY SCHELLI N: We
have the ANC on the |ist.

VICE CHAIRVAN HOOD: That's in a
contested case. W don't have parties. But
bel i eve ne --

ACTI NG SECRETARY SCHELLI N:
There's no parties so the ANC --

VI CE CHAI RMAN HOOD: This list is
so short.

ACTI NG SECRETARY SCHELLI N: - -
goes al one.

VI CE CHAI RMAN HOOD: This list is
so short so it |ooked |ike everybody will be
first.

ACTI NG SECRETARY SCHELLIN: Ri ght.

VI CE CHAI RMAN HOQOD: Do it like
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this. M. Andrew Klein from the D.C
Rest aurant Associ ati on.

M. WIIlians, you don't want to
cone up both tines, do you, because you said
both. So, you can cone up both at this tine.
Ckay. So, we'll take you now.

M. Lindsley WIlians, M. Nancy
Macwood and how nany seats do we have? Well
let's just do three for now And actually the
last three will be our I|ast panel unless
there's soneone el se here. M. Espenschi ed
and others will be our |ast panel the next
time.

Ckay. Each person sitting at the

table will have five mnutes. It's not a hard
and fast rule, but wll have five m nutes.
M. Kl ein.

MR, KLEIN: Yes. Good eveni ng.

|'"'mAndrew Klein. |'mthe general
counsel of the Restaurant Associ ation
Met ropol i t an Washi ngt on.

I come bef ore you t oni ght
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principally in support of the Text Amendnent
that's been proposed. The Restaurant
Associ ation is nost concerned about clarify in
regul ation and we believe that what's been
proposed goes a |long way towards that.

| want to congratul ate and thank
M. Fengler for what appears to be yeoman's
work on this. | nean, it's obvious that a | ot
of thought and a I ot of work has gone into the
original submssion and also the Ofice of
Planning in ternms of the work that they've
done.

And as | said, we are generally
supportive. W have one silly little change
and that is in the section that deals wth
non- di sposable plates, we think it should be
alittle bit nore expansive because we coul d
have soup restaurant, for exanple, that would
use bowls. So, a better term m ght be non-
di sposabl e di nnerware. | think the concept is
the sane, but tolimt it to plates. And to

have a place inspected and fine out that
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they' re using bow s or trays or who knows what
w | come down the pike in terns of
di nnerware. We think is a very sinple change.

Qur bi ggest concern Is the
treat nent of existing establishnments, whether
It's wunder a new Text Anmendnent or the
existing regulations. This is a problemthat
we have encountered over the course of the
| ast year and a half as there's been an effort
to enforce what's been on the books for over
30 years and principally we concede has not
been enforced.

There are a nunber of
establishnents, food service establishnents
that have certificates of occupancy. W' ve
heard about delicatessens and there are ot her
pl aces that conceivably probably should have
been classified as fast food establishnments
under the definition that was adopted, |
guess, in the late '70s.

And our difficulty 1is, these

establ i shnents are operating and it's been the
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practice and I think we hard nention of this
fromthe Ofice of Planning to revisit those
upon a sale or a transfer of the business.
And that creates a create deal of problens for
those in the business comunity.

A busi ness person nmay have anyone
of a nunber of reasons for needing to get out
of their business or wanting to sell their
busi ness. And when a purchaser cones in and
they're confronted wth the possibility of
having to seek a special exception because
they were previously issued a certificate of
occupancy or the seller was issued a
certificate of occupancy that was i nconsi st ent
wth either these regqulations or what's
currently on the books, that creates a great
deal of problem

I have actually a prepared
statenment which I'Il pass at. And attached to
that you will see a certificate of occupancy
that was issued in connection with a transfer

of a business or the change of ownership. No
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change in the nature of the operation, but
under the existing policy, there was a
revisit, a re-look at the nature of the
busi ness. And as a result of that, the
purchaser of the business was issued a
certificate of occupancy t hat says,
delicatessen with accessory pizzain CCAwth
no seats, existing eating establishnment. One
year tenporary certificate. Omer may need to
obt ai n speci al exception fromBoard of Zoni ng
Adj ust ment by May 10t h, 2007.

Now, | don't know what this means
frankly. And obviously it causes a great deal
of concern to those people that conme into the
District or are in the D strict and have
I nvested noney in businesses. Those t hat
seeks to sell their businesses are concerned
about this and buyers are concer ned.

In practice what is neant is a
dramatic change in the way busi ness
transactions are handl ed. Previously, when a

busi ness was sold one could go in, transfer

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

86

(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

the certificate of occupancy over the counter
and wal k out the sane day by paying the fee
and going to the various desks with a newy
transferred certificate of occupancy.

| ndeed t he bui | di ng code
regul ations specifically provide that. And
the building code regulations are the only
ones that deal wth the transfer of a
certificate of occupancy.

12 DCMR Section 110.1.2 states
that for changes in ownership, I'"'mgoing to
par aphrase, of structures, l|and or other
busi nesses with existing validcertificates of
occupancy, a certificate of occupancy shall be
I ssued in the nane of the new owner w thout
rei nspection provided that there's no change
I n use.

Now, what's been happening is, the
zoning inspector has indeed been doing
I nspections in violation, we think, of 12
110.1.2. W believe this is a procedure that

needs to stop and this is an issue that needs
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to be revisited as we norph yet to new
regul ati ons.

But, overall, as |I said, we don't
have a real problemw th what's been proposed.

VI CE CHAI RVAN HOCD: And you're
going to be submtting that?

MR, KLEIN: Yes. We'Ill submt it.
Absol ut el y.

VI CE CHAI RVAN HOOD: Thank vyou,
M. Klein.

MR KLEIN:. Thank you.

VI CE CHAI RMAN HOOD: | made a
m st ake. M. Macwood -- you don't have to nove
but if you can just hold your seat.

I'"'m going to ask Conmm ssioner
Jarboe also if we wll cone and join.

COMM SSI ONER JARBOE: | can wait.

VI CE CHAI RMAN HOQOD: No, but you
are a proponent so we wanted to -- we don't
want to mx it all up and be confused.

| f everybody is like nme, they're

al ready confused but | don't want to confuse
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anynore than | have to.

M. WIllians, M. Jarboe, if you
could go and then we'll ask the proponents
questions and then | think that's all we have.
So, forgive ne, Ms. Macwood, but you can stay
at the table.

M. WIIians.

MR WLLI AVE: Good evening, M.
Hood and nenbers of Conmm ssi on.

My nane is Linsley WIIians.

And what | did in preparing for
this case as you can probably see is to take
up the Ofice of Zoning's formal notice of
hearing and try to go through it and critique
It. Basically, | joined nyself with the
previous speaker as being one that is
conceptual |y i n support but | al ways have gone
through and tried to identify a nunber of
areas where | feel that sonme sharpeni ng of the
provisions is in order.

| conme sort of in jest here
t hi nki ng about trying to bring a young child
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to an ice creamparlor and be told. No. You
can't have the hot fudge sundae because it's
cooked. It's got warm stuff on it. And
that's just not where we need to go as a city
Is to ban hot fudge froman ice cream parl or.

| have marked up the provisions in
a way that | hope you'll find hel pful.

On page 2 |'ve suggested and this
I's the di scussion of m crowaves and sonme sort
of mnor cooking in the context of prepared
f oods because it seens to ne that if sonething
Is not overwhelmng in the presence whether
It's a rice cooker or a cheese warner or
sonething like that it can be tolerated. It
doesn't formally change the character of the
critter.

On page 3, |'ve taken a pretty
heavy pen to the food delivery service trying
to suggest that it doesn't matter whether it
goes out for delivery by notor vehicle. | t
sinple mght be delivered out and sonetines

it's being done by the enployee of the
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establishnent and sonetines being done by
sonebody they have a relationship with or
sonetines it's just handed over to sonebody
el se.

The end of the paper you'll see a
little remar k t hat says goes to
wwv. t axi t akeout.com  That's a business that
I S separate and apart fromanybody el se. And
what they do is go on instruction from a
custoner to a restaurant and pick up sone
takeout food. It is a food delivery service.
It's just not what you're tal king about in
your regqgul ations.

' ve gi ven you a little
grammati cal chide in the definition of
restaurant on that page.

More inportant on page 4, nenbers
of the Commssion, | think it's tine and |
think the notice is adequate here to | ook at
the question of whether or not we need any
drive-in restaurants in the city. | don't

t hi nk we have any and |' mnot sure they're an
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appropriate use anynore in today's situation.
But there is a reference to it and | would
| ook to see whether or not you couldn't take
it out and have a better city.

| would al so suggest that in the
area of prepared food shops, whether the
nunber if 12, 18, 19 or any other nunber it
seens to ne that it's not a question of having
seats, it's a question of having room for
what ever nunber of patrons 1is involved.
Because they woul d be stand-up patrons.

There's a typo in the repealers --
or in subsection D. The reference is 721T.
The first oneis wong. It sinply belongs to
S. And |'ve suggested that you al so take out
the drive-ins in that area.

Likewse in the waterfront 1've
asked the question of whether you want to
exclude drive-ins and perhaps after that |'ve
| ooked at the question of what do you want to
do in the Reed Cook Overl ay.

To ny way of thinking, and I wl|
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never try to speak for that community. | wll
tell youthat. But | will say that you' ve got
a question that needs to be asked or are you
trying to exclude the ice cream parlor, the
coffee shop and so on from the Reed Cook
Overlay? | think that's an inportant question
and it's not clear to ne what is going to be
the effect of this.

Finally, | would sinply note that
at the end I've identified sone places where
restaurants, fast food restaurants and the
like are cited in other parts of the
regul ations that weren't addressed in the
capture of the OP review.

There's omssions in Chapters 13
in the NC Overlay and | believe there is also
a m ssed opportunity to | ook at what you want
to do in the Sout heast Federal Center overlay
and | woul d suggest that those be exam ned.

But goi ng back to Andy's position,
there is a huge popul ation of CFGs ri ght now,

be they restaurants, fast food restaurant,
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delis and whatever and it sounds |I|ike
sonething | said two weeks ago. W need the
savi ngs cl ause. W need to make sure that
what is in place when it's staying with the
same owner in the sanme place and it's not
changing, that it's allowed to just continue
on or else we're going to have a l|ine that
will be as if they were giving away free ice
creamin CGeorgetown at DCRA except there won't
be pl easant sm | es on the people comng in or
going out. It's just going to be awful.

And so we need to figure out sone
way to have a savings clause to keep the
existing community stable and in business,
what ever their business is and as they cone to
sell, nodify their prem ses or whatever, they
can get a transfer license. They can get a
building permt and get a new license. And
we'll get caught up in the tinme. But trying
to get to perfection through achieving new
definitions right away is a sure recipe,

that's a cooking term for disaster.
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Thank you.

VI CE CHAI RVAN HOOD: M. Jar boe.

COW SSI ONER  JARBCE: Thank you,
M. Chai r man.

My nane is Ken Jarboe. | am
Conm ssi oner for 6B05 and l"m here
representi ng ANC- 6B.

I believe we distributed our

report. | know a letter cane that kind of
outlined sone of our concerns -- a one-page
letter, but I'd hope you would take ny

testinony as nore el aboration of the report.

At our properly noticed neeting on
April 10th, we did with a quorum present. W
voted unaninously to support the Text
Amendnent with certain recommendati ons. And
|"mgoing to go fromny prepared script right
now and just talk about what sonme of those
recommendati ons are and t hen conme back to that
| ast point.

First of all, we need to do

somet hi ng about this. This isn't sonething we
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can just put off and study further. The
Zoning Admnistrator is noving ahead wth
enforcing the old and current definition. W
already had a deli up on Capitol H Il that it
t ook about six nonths to get their CFO because
the Zoning Adm nistrator was trying to figure
out what a deli is.

So, we need to get t hese
regul ati ons, whatever they are in place now
because the ol d definitions sinply don't work.
We're running into too many probl ens.

Wth that said, there are three
mnor -- well, two m nor and one naj or probl em
t hat we have. W're the ones that came up
wth the 18 seats, nostly because a | ot of the
cof fee shops on Capitol H Il have nore than 12
seats and | would hate to see that nodel.
Ei ghteen seens to be about the right nunber
where you have a viable coffee shop, at |east
on Capitol HiIll. And shouldn't have to
trigger the special exception.

The second part 1is, we would
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really |like you to go back and figure out what
a cafeteria is and stick the definition of a
cafeteria back in. There are a whole series
of business nodels, the buffet style nodel.

The one we're famliar with is the
Sizzling Express. The Sizzling Express on
Capitol H Il is the neighborhood cafeteria.
Under this definition, they would be a fast
food restaurant, which nmay or nmay not be a
problem but at |east there is a business
nodel there between fast food restaurant and
restaurant that you may want to | ook at.

The nore inportant issue is the
I nteraction of these regulations wth what
hasn't been change in the regs and that is the
current «criteria for granting a special
exception.

Wth these new regulations and
wth -- even wwth the old regulations given
some of the BZA ruling, a ot nor e
establishnents are going to be required to

come to BZA and get a special exception. I
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nmean, let's face it. That's what we're doing
her e.

So, it's very inportant that we
have very, very clear guidelines as to what
criteria are wused for granting special
exceptions.

The problemis, Section 733, that
Is the current guidelines has a lot of
mandat ory cl auses in there that may or nmay not
be appropriate for this no nuanced definition.

For exanple, let nme find ny piece
of paper here.

You know, no part of the use shall
be located within 25 feet of a residential

district unless separated from a street or

alley. Well, that neans you can't have one of
these. It's not discretionary on the part of
the special exception process. You sinply

can't have it.
You have to build a six-foot high
12 inch thick wall. You have to put a three-

sided brick enclosure equal to the height of
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the dunpster or six feet high around your
trash receptacles.

You cannot have a drive-through.
We actual ly do have sone drive-throughs up on
Capitol H Il believe it or not. \Wether we
want them or not, that's another thing.

There's all of these shalls in
here that frankly once you start conbi ning the
tighter definition of who has to get a speci al
exception with those shalls, you end up

potentially absolutely excluding certain

establ i shnents that we would, in fact, liketo
have and 1'Il give you an exanple again on
Capitol Hill. Mar ket Lunch and Eastern
Mar ket .

Mar ket Lunch and Eastern Market
has a long counter. They use disposable
utensils and you pay before you eat. Now,
hal f of their business or sonme nmmjor part is
carry-out. A lot of it's eat in. They are a
fast food restaurant under this definition.

There's no place to build a six-
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foot fence -- brick wall around Eastern
Mar ket . Ri ght across the street is a small
establishnent called Tortilla Cafe. Again, no
di shwasher. They would be absolutely in this
fast food restaurant category. But the
buil ding they are in is well enough buffered
so that they don't have to do those things.

In sum and just before | close
one quick point on that as well.

There's also this talk about
needi ng the speci al exception for if you have
over 12 or 18 seats. There's no gui dance for
the prepared food shops as to what criteria
are used for the special exceptions for
prepared food shops that have over "X' nunber
of seats.

Just real quickly. I think we
woul d al so agree with the need for a savings
clause. W see just a nental wal k down all of
Capitol HIlI. There's alot of establishnents
t here who woul d now be fast food restaurants.

That's fine. W think that you should go
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t hrough the speci al exception process to do a
fast food restaurant. W don't think you
should retroactivity inpose that on the
exi sting buil dings.

Thank you.

VI CE CHAI RVAN HOCD: Thank you.

And we're going over the tine
toni ght because | think this is very
Informative, at least to ne and |I'm sure ny
coll eagues. W& don't mnd. W don't have a
|l ong waiting |ist so everybody just indul ge us
all.

Any questions of this panel?
These were the proponents.

Any questions?

| did have one.

Comm ssi oner Jarboe, you said that
we do have a drive-in restaurant.

COW SSI ONER JARBCE: I was
m staken. | thought they -- | msheard that
we have drive-throughs.

VI CE CHAI RVAN HOOD: Oh, drive-
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t hr ough.

COW SSI ONER JARBCE: W have
drive-throughs. And not --

VI CE CHAI RVAN HOCD: well, |
wanted to go by an exanple of one. Ckay.

COW SSI ONER JARBCE: It's
actually in 6A There's the Checkers
Rest aurant upon Maryl and Avenue has a drive-
t hr ough.

VI CE CHAl RVAN HOOD: Ckay. That's
a drive-through. Not drive-in?

COMWM SSI ONER  JARBCE: Not dri ve-
in. But that's another one of these issues
where the regs are in conflict because you
define a fast food restaurant if you have a
drive-through, you're a fast food restaurant.
And then in section 377, you say you can't
have a drive-through.

VI CE CHAI RVAN HOOD:  Ckay.

COW SSI ONER  JARBCE: So, you've
just elimnated any discretion to put one in

whet her it makes sense or not.
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VI CE CHAI RMAN HOOD: Ri ght. Got

you.
| had one ot her question.
Wio nentioned the Sizzler? You
did, Comm ssioner Jarboe. The Sizzling

Express. And this goes back to ny exanpl e up
in -- that's on Pennsylvania Avenue. R ght?

COW SSI ONER JARBCE: Correct.

VI CE CHAI RVAN HOCD: It's right
next to the G tibank?

COW SSI ONER JARBCE: Correct.

VI CE CHAI RVAN HOOD: Yes. Been in

t here.

You nentioned and they have what
they serve up there. But isn't it like -- |et
nme see, how do you describe it. Is it buffet
styl e?

COMW SSI ONER  JARBCE: Here's a
perfect exanpl e of who the busi ness nodel s are
novi ng so fast you can't keep up.

They have a grill where you can go

up and they have a board up there and you can
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order your sandwi ch. And you actually pay for
your sandw ch before you even get it.

They have a hot -- a buffet style
that you can go and you buy it by the ounce.
Then they also have a bar with a |iquor
| i cense where they serve sushi on real plates.
So, it's sonetines on real plates, sonetines
on carry out.

So, | guess that's a fast food
restaurant under this particul ar description.
Part of our problemwth the old regulations
was we didn't know whether that was a fast
food restaurant or not. You couldn't tell by
t he regul ati ons because t he current
regul ati ons have this very convol uted
description of how many seats or the area and
frankly anything that's of any size that
serves carry out could be a fast food
restaurant under the current regulations or
not .

VI CE CHAl RVAN HOOD:  Ckay.

COW SSI ONER JARBCE: And that's
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part of the problem

But if | could just elaborate on
Si zzl i ng agai n.

They're in a very |arge buil ding.
They have a huge building size dunpster out
back, an industrial size dunpster at the back
of the parking lot there. It is screened from
the residents on the other side of the street
by the parking lot and by the -- and by a row
of hedges.

To now cone in and say sinply
because you put Sizzling Express in your
bui | di ng you have to build a six-foot wall and
build a brick enclosure for the trash, seens
to be exactly the unintended consequence t hat
woul d drive a business away. So, that's why
we're asking for that discretion as part of
t he process.

VI CE CHAI RVAN HOOD: Ckay. Thank
you.

And, M. Klein, you' re going to be

submtting sonething to us and, M. WIIi ans,
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" m 1 ooking at your docunent. Wat you have
hi ghl i ghted, additions to the | anguage. Am
correct? I just want to nmake sure |
under st and?

MR WLLI AVS: Yes. That's
generally the case. Sonetinmes there's a
doubl e strike through that represents sone of
the words that were originally adverti sed t hat
| believe could perhaps be put in other terns.

For exanple, on the 25 and 75
percent, | changed it fromlanguage t hat nade
it sound l|ike sales, the dollar anmount, to
transactions because it seenmed to ne it would
just be easier to know it's an order going
out, it's an order staying in.

VI CE CHAI RMAN HOQD: Ckay. Al

right.
Any ot her questions, colleagues?
kay. | thank you three. And |I'm
going to call up to join Ms. Macwood. Is it
Comm ssi oner Espenschied or Peter. Pet er

Espenschied. Are you an ANC Conm ssi oner ?
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M. Espenschi ed. | have a nane
here that | -- George ldelson? GCkay. Thank
you, M. [Idelson. And thank vyou, M.

Schellin, for telling nme. Ckay.

That's it? |s there anyone el se
who would like to testify in opposition?

Ckay. Al right. This will be
our |ast panel and we're going to start with
Ms. Macwood who has been very patiently
wai ti ng because | called her up with the wong
group.

COMW SSI ONER MACWOOD: That's
perfectly all right.

"' m Nancy Macwood, Chair of ANC
3C, 3417 Wodl ey Road, NW

M. Hood, Menber s of t he
Commi ssion, |'mtestifying on behal f of ANC 3C
t oni ght. The ANC unani nously approved a
resol ution that urges the Zoni ng Conm ssion to
ask the Ofice of Planning to redraft this
Text Anmendnent in part to provide greater

clarities of i mpl ementation and
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predictability.

| want to give you a few exanples
of the problems we find wth the proposed
definitions.

The definition of fast food
establi shnment we think is over broad in that
It would include novie theater because they
have counter servi ce.

There's a waiver proposed for
I nci dental carry-out services at restaurants
and grocery stores, but not for other
establ i shnents |i ke novie theaters. W think
this and any ot her uni ntended applications of
this definition should be addressed.

Cooking on the premses is a
significant difference between a fast food
established and a prepared food shop. e
questi on whet her cooki ng woul d provi de a cl ear
di stinction. And |I'm happy to hear that
Travis is going to take a stab at trying to
define that.

Many  sandwi ch  shops as M.
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Turnbul | nentioned use m crowaves. Is this
cooki ng? What if a sandw ch shop has honemade
soups, nelts cheese on sandw ches and cooks
bacon? The answers are inportant because in
sone zoned districts, fast food busi nesses are
prohi bi ted but prepared food shops may not be.

Conf usi on about what may
constitute cooking is extended to how the
proposed st andard of principally devoted woul d
be interpreted in determning whether an
eating establishnment is a prepared food shop.

As currently drafted, this is a
vague termand we don't think it will lead to
nore efficiency and clarity in applying the
zoni ng rul es.

When ANC-3C tried to apply the
proposed Text Amendnent to our three
nei ghbor hood conmerci al overlay districts, we
have the nost overlay districts in the city.
W noted that the Text Amendnent does not
propose to anend Section 1302.5, which

establishes that eating establishnents are
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restricted uses in the overlays. Any new or
changed eating establishnent terns and
definition should be incorporated into the
overlay provisions by anendnent.

W think the subm ssion was an
oversi ght and coul d be easily corrected but it
does need correcting.

The overl ay goal s and
adm ni stration are instructive in evaluating
the treatnent of the proposed new prepared
food shops category. The overlays restrict
all eating establishnents in part because t hey
contribute to traffic and parking demand in
nei ghbor hood comercial areas. When the
maxi rum all owable concentration of these
eating establishnents in the overlay area is
met any additional eating establishnents can
| ocate only with the special exception.

W think this Iimtation is fair
and reasonabl e and we ask you to conpare it to
what is being proposed. Cty-wi de the Text

Amendnent separates prepared food shops wth
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a dozen seats fromrestaurants in Cl and C2A
zoned districts and holds themto a stricter
test, a special exception.

From a policy viewpoint, one has
to question why a prepared food shops that
I ncl ude carryouts, delis and coffee shops are
targeted while restaurants in neighborhood
comrer ci al areas i ncludi ng those with carryout
service are not.

Equal |y curious is why 13 custoner
seats noves a prepared food shop fromnatter
of right to special exception when a
restaurant could |ocate as a matter of right
with an unlimted nunber of seats.

Speci al exceptions exam ne
traffic, parking, noise and other quality of
life issues that seemto apply to restaurants
as well as carryouts and coffee shops.

W don't question that eating
establ i shnents have an i npact on nei ghbor hood
comrerci al areas. W know that they do.

I'"'d like to parenthetically add
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that we have a coffee shop which is not |ow
| npact. Even DDOT has tal ked to us about the
anmount traffic that a particular coffee shop
generates and it doesn't seemto be related to
t he seated custoners.

But we think there should be nore
anal ysis of the types of inpacts based on the
category of establishnent. And if sone
categories are nore problematic then the
remedy should be triggered by the real
problem W suspect it is not the presence of
13 custoner seats.

For these reasons and others
di scussed i n the resol uti on, we reconmend t hat
the Text Amendnent be returned to the Ofice
of Planning for redrafting in consultation
with the petitioner and ANC-3C as well as with
other ANC s and community organi zations that
would be specifically affected by the
application of new definitions for eating
est abl i shnent s.

Thank you very nuch.
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VI CE CHAI RMAN HOOD: You can hol d

your seat which you' ve been nice enough to do

for awhile.

M. Espenschi ed.

Let nme ask this. M. Espenschi ed,
you and M. I|delson are both representing

Cl evel and Park. W is going to take the five
m nutes and who is going to take the -- who i s
going to take the five mnutes and who is
going to take the three m nutes?

UNI DENTI FI ED PERSON: "Il take
three m nutes.

VI CE CHAI RVAN HOOD: Turn your
m crophones on. W want to nmake sure we get
you.

MR | DELSON: Three mnutes, I'm
sure wll get ne through this and then --

VI CE CHAI RVAN HOOD: M.
Espenschied is going --

VR. | DELSON: Can handl| e
questions, specific questions as we both can.

VI CE CHAI RMAN HOCQD: Ckay. Who
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wants to begin?

MR, I DELSON: | shall begin.

VI CE CHAI RVAN HOOD:  Ckay.

MR | DELSON: Let ne say that we
were part of the working group, although we
did not get involved in the drafting process
and we certainly comrend the work of 6A which
petitioned you originally and we worked with
t hem

Several years ago the devel and
Park G tizens Associ ation petitioned this body
to anmend the text of the Ceveland Park
Nei ghbor hood Commercial Overlay to nmake it
clearer, nore transparent and easier to
enforce. You may recall seeing us here.

The goal of the overlay is to
limt the inpact of eating and drinking
establishnents on traffic, parking, noise and
trash and also to keep rentals affordable for
t he ot her ki nds of busi nesses t he nei ghbor hood
needs and desires.

The overlay is inportant to us and
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we have a stake in getting it right.
Regrettably, the Text Anendnent you are now
consi deri ng wor ks agai nst that goal. The nore
we analyze it, the nore we feel it is
essentially unwor kabl e and needs to be redone.

The problens begin wth the
proposed introduction of a new use called
"prepared food shops" which is principally
devoted to the sale of prepared food, non-
al cohol i ¢ beverages or col d refreshnents whi ch
Is intended to replace the concept of a
del i catessen and woul d al so overlap carryouts
I ncl udi ng pi zza shops.

"Prepared food" is defined as food
that i1s assenbled but not cooked on the
prem ses of a prepared food shop. The
entangl enments and confusions that these
notions introduce arise largely fromthe use
of cooking as a pivotal criterion when
di stinctions between heating, reheati ng,
m cr owavi ng, cooki ng, etcetera, make a

definition resting on this concept a hopel ess
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W commend to you the detailed
di scussion of this issue in Dboth the
resolution of the ANC-3C and the careful
anal ysis provided in the witten coments of
t he Wodl ey Park Community Associ ation which
you have.

The draft does appear to depend on
the word "principally” in the definition of
prepared food shop to avoi d obvious problens
since prepared food as defined woul d excl ude
anyt hi ng whi ch a delicatessen cooks, heats or
reheats such as neatballs, egg salad, hot
pastram or sushi which contains cooked rice.

However, the word "principally"
provides a huge |oophole that would, for
exanple, allow for the sale of wne and
spirits, clearly not intended. On the other
hand, a delicatessen may well engage in
sufficient food heating of various sorts to
rai se a question as to whether it can fit into

the definition of a prepared food shop. These

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

116

(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

anbiguities wi | | conf r ont t he Zoni ng
Admi nistrator or permt clerk with judgnent
calls at many turns, exactly the kind of
situation that needs to be elim nated.

The Text Anmendnent depends so
essentially upon these defective definitions
as to make it unwor kable and even
count er producti ve.

But there are additional problens
Wi th the proposed definition. For exanpl e,
one of the criteria for a fast food
establishnment is that it does not have a
di shwashi ng rmachi ne. But, in fact, any
restaurant would need such equipnent for
kitchen utensils and for containers used in
cooki ng and servi ng.

To elimnate how proversely the
Text Amendnent woul d af fect the adm ni stration
of overlays, we invite your attention to the
fact that MDonald' s by installing a single
seat in front of a service counter woul d neet

the criteria for claimng that it is not a
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Anot her outcone of the Text
Amendnent that would underm ne the overlay
concept is the junbling together of categories
that need to be requl ated separately.

For exanple, prepared food shops
IS apparently I nt ended to I ncl ude
del i cat essens whi ch we do not want included in
the restricted category, together with coffee
shops, which clearly we do need to be
I ncl uded.

The G evel and Par k Ctizens
Associ ation endorses the resol uti ons of ANC-3C
and the witten comments of the Wodl ey Park
Community Associ ation. W strongly recomrend
that the Text Anendnent be w thdrawn and
redrafted de novo in close consultation with
I nterested ANCs and community associ ati ons.

VI CE CHAI RVAN HOCQD: Ckay. M.
| del son, thank you.

M. Espenschi ed.

MR ESPENSCH ED: M. Chairman, |
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VI CE CHAI RMAN HOQOD: You want to
turn your m crophone on and, M. |delson, you
can turn yours off.

MR, ESPENSCHI ED: | was intending
to be available for answering questions. I
don't have additional testinony beyond what
M. ldelson has read. This was our joint
testinmony on behalf of the develand Park
Ctizens Associ ation.

VI CE CHAI RMAN HOOD: Ckay. Well,
M. ldel son, you have two m nutes.

MR | DELSON: VWll, you know, it
seems to nme that clarity is essentially
i mportant in this because if the permtting
clerk cannot wunderstand what the zoning
regul ations reads, nothing is ever going to
wor K.

That was the whole goal of our
Text Anmendnent. W would try to reduce it
down to licenses. As you may recall, we said

since we care only about eating and drinking
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establishnments, we said sinply if it had a
restaurant license it was a restaurant. And
If it had a tavern license it was a tavern.
And that was as sinple as that.

Unfortunately, our Text Amendnent
Is sort of dangling in the balance of the
Zoni ng Conmi ssi on at the nonment and that's why
we got involved in this. W did our best to
| end out experience wth overlays in the hopes
that we could get on with this and then get to
our Text Amendnent.

It may be that -- I nmean,
definitions are clearly inportant and overl ays
have to be able to pick and choose which ones
they want. That neans they have to be very
clear and very precise and it's that sinple.
And if it takes nore definitions to do it,
maybe that's the answer. Maybe trying to put
too much into a given definition may be what
causes sone of these problens and maybe nore
definitions m ght help.

VI CE CHAI RMVAN HOQOD: | thank you
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Col | eagues, any questions? (kay.

M. ldelson, let's talk about the
McDonal d's for a nonent. And | know anyt hi ng
can happen and peopl e do what they want to do
to neet a definition.

You sai d McDonal d's coul d possi bly
put in a seat and call thenselves a
restaurant. Do you think -- |I'mjust asking
because |'m probably going to answer ny own
questions, but do you think they would
actually do that?

VR, | DELSON: Vell, we do think
that clarify is essential and that | awers are
clever. And it's got to be really sinple and
enforceable. That's all. And enforcenent has
been the problem wth it right from the
begi nning. Qur overlay was witten in 1989.
And not until recently has it begun to be
enf or ced. So, you can see why we feel so
strongly about that. And we have determ ned

t hat carel ess | anguage was part of the cause.
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VI CE CHAI RVAN HOOD:  Ckay.

MR, | DELSON: Dysfunctionality of
DCRA was yet anot her. And so we have very
strong feelings about sinplicity, clarity and
sonething that a permt clerk can nake the
ri ght decision upon wthout having to judge
whether this is partly this and party that.
And that's the way the overlays tend to be
witten.

VI CE CHAI RMAN HOOD: There are
other characteristics that conme into play
al so. What is it? Non-disposable? So, they
may neet one, but | think in one submttal, |
noticed the OP report had like three or four
of the characteristics.

So, there are still sone stuff
there for clarity as you say. |'m exploring
this wth you because I al so want to nake sure
hopefully that we nove forward to clarity to
make it as easy as possible for the ZA or the
BZA to be able to nake a determnation if they

don't neet the threshold.
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But, I"'mjust trying to nmake sure
that clarity is there also. But, you know,
there are other characteristics there and |'m
just wondering if those -- they may neet that
measur e, but t here are t hree ot her
characteristics, for exanple.

MR, ESPENSCHI ED: May | weigh in
on that?

VI CE CHAl RVAN HOOD:  Sur e.

MR ESPENSCHI ED: We are | ooking
at this trying to take the viewpoi nt which we
woul d have to allow within the advice of a
regul atory |l ayer who said. If |I were advising
nmy client, this is what | would do. And that
I's what drew our attention to the fact that
McDonal d's could install a seat there. They
could say it's for any purpose. But the fact
woul d be that if the elenent is satisfied when
the building permit plans to fit the service
counter w thout seeing, as it says in the
proposal, then you would not have a service

counter without seating. And so that el enent
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that needs to be in a fast food establishnent
woul dn't be satisfi ed.

As far as Item C is concerned. A
I s obviously out of the question here so we're
tal king then just about C. And then if there
IS no dishwasher, you are presuned to be
dealing with disposable plates. But the fact
I's, that virtually every food establishnment of
every kind has a di shwasher because they need
that for kitchen utensils for their cooking
equi pnent and so on.

So using that as a criterion is
going to lead you frankly to not be able to
have itens C be a point of reference.

Now, simlarly wth the trash
receptacles, that unfortunately is so readily
subject to abuse. Oobviously in permt plans
you can either put one in or take one out as
the regulatory rules | ead you to want to do it
and you can change that at any point.

So, this just isn't any -- there's

nothing irregular to it. It's so readily
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subj ect to abuse and | egal abuse. You know,
a person putting a seat there isn't doing
sonething illegal. But he's changi ng how he
deals with the requirenents.

VI CE CHAl RVAN HOOD: Ckay. That's

all 1 have.

That's okay. That's all | have
for now.

Col | eagues, any ot her questi ons of
hi n?

Ms. Macwood, weren't you on the

task force or whatever you guys called it?

COWM SSI ONER  MACWOOD: | went to
the first neeting, | believe, and | think I
was invited to the second one. | had a

conflict and I wasn't aware of any neetings
after that.

VI CE CHAI RVAN HOOD:  Ckay.

MR.  ESPENSCHI ED: W were al
there to start with, but we never saw the
drafts.

VI CE CHAl RVAN HOOD: What | woul d
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|ike to do. Thank you.

What | would like to do is -- |
have a | ist of things that | want to thank the
staff for helping ne how we're going to end
t hi s heari ng.

| have sone options here and |

think it's sone options. | would |like to keep
the record open for specific reports only.
t hi nk ANCs and C evel and Park you wei ghed in.
We have your submttals as | stated earlier
because we got alot of it today. W' re going
to need to digest it.

M. Parker has agreed to a
conparison report across the board of
everything that's been subm tted, becauseit's
not a wi de cadre across the city what we have
here. And everyone has been properly noticed.

So, what | would like to do is to
keep the record open for specific reports.

ANC- 6A, t he Rest aur ant
Associ ation. | think we got that the night or

so. So, we're good wth the restaurant. And
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Ofice of Planning, which is M. Parker saw
the problempiece is what | call it.

ACTI NG SECRETARY SCHELLI N: And
al so ANG-6C. | know you said 6A

VI CE CHAl RVAN HOCOD:  Yes.

ACTI NG SECRETARY SCHELLI N: And 6C
made the request to leave it open for at | east
30 days.

VI CE CHAI RVAN  HOOD: Was 6GA
| eaving it open? Wat was 6A.

ACTI NG SECRETARY SCHELLI N:  6A was
the petitioner.

VI CE CHAI RVAN HOOD: Yes. Right.

ACTI NG SECRETARY SCHELLI N: He had
to | eave.

VI CE CHAI RMAN HOOD: Way don't we
| eave it open to 6A? OCh, we neant 6C? Ckay.
6C. So, we're |ooking for sonething from 6C
because they' ve asked for it and the Ofice of
Pl anni ng suppl enent al .

And that's all we're going to have

comng in. W're going to |eave the record
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open until 3:00 p.m on My the 25th. it's
actually nore tan 30 days and it covers ANC
6C s request.

Thank you, Ms. Schellin. She
wites the little stickies to keep ne on
target.

And also possibly this wll be
consi dered at our June neeting. Ckay.

Wth that, I want to thank
everyone el se for all of their commtted hard
work. It's well appreciated.

And with this, this hearing with
t he exception of things that we're | eaving the
record open, is adjourned.

(Wher eupon, the above matter was

concluded at 8:24 p.m)
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