
Before the Board of Zoning Adjustment, D.C. 

PUBLIC HEARING - September 17, 1969 
Appeal NO. 10150 Citizens Association of Georgetown, appellant. 

THE ZONING ADMINISTRATOR OF THE DISTRICT OF COLUMBIA, appellee. 

On motion duly made, seconded and unanimously carried, 
the following Order of the Board was entered at the meeting of 
September 23, 1969. 

ORDERED : 

That the appeal from a decision of the Zoning Administrator 
given June 17, 1969 approving a proposed retail record shop- 
restaurant, seating 183 persons, at 2813 M Street, NW., lot 
836, Square 1212, be granted and the decision of the Zoning 
Administrator reversed. 

FINDINGS OF FACT: 

1. The subject property is located in a C-2-A District. 

2. The property is improved with a brick structure cur- 
rently used as a retail record shop and restaurant seating 183 
persons which is operated by Emergency, Inc. under Certificate 
of Occupancy No. B69858 issued August 4, 1969. 

3. An admission charge of $2.00 or $3.00 is levied at the 
door and is credited against the cost of food or drink obtained 
by patrons. Live music for dancing is also provided. 

4. The Citizens Association of Georgetown appeals from a 
decision of the Zoning Administrator given June 17, 1969 
approving the proposed retail record shop-restaurant. 

5. Appellant contends that the use of the subject premises 
is a public hall and restaurant and that Emergency, Inc. is 
required to provide parking spaces for such uses, in accordance 
with the requirements of the Zoning Regulations. 

6. The Zoning Administrator has ruled that it is the 
admitted intent of Emergency, Inc. to serve food and non- 
alcoholic beverages under the certificate of occupancy and that 
the establishment operates as a restaurant and therefore "the 
present certificate he ld properly issued. " 
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7. It is additionally alleged by the Zoning Administrator 
that the immediate previously issued Certificate of Occupancy 
(No. B63354 issued November 7, 1967)which was used as a basis 
for the issuance of the certificate now in effect listed the use 
as a restaurant seating 260 persons. Since parking facilities 
were not required as a prerequisite to the previous certificate, 

thhg are not required of the one now in effect. 

8. Appellant alleges that Emergency, Inc. has made con- 
tinual efforts to secure a public hall certificate of occupancy 
and license, but without success as no off-street parking is 
provided as is required for public halls under the Zoning Regu- 
lations. 

9. Appellant further alleges that the $2.00 or $3.00 
admission charge collected at the door is a clear indication 
that this is a building where "dances . . . or entertainments . . . are conducted for profit and gain" under the meaning of 
47-2320(c) of the D.C. Code which requires that a license fee 
be paid by the owners or managers of such buildings. 

10. The license required by D.C. Code 47-2320(c) is called 
a "public hallf1 license. 

11. D.C.  commissioner^^^ Orders provides "that no license 
required by the License Act of 1932 [now D.C. Code 47-2320(c)], . . . shall be issued unless the applicant has obtained a cer- 
tificate of occupancy. . . It 

12. A license for a public hall cannot issue where the cer- 
tificate of occupancy reads llrestaurant.lr 

13. Appellant alleges that the purpose of the admission 
charge is to pay for "dances and musical entertainments1' rather 
than the food and drink, which is only provided on request. 

14. As additional evidence, appellant points to Emergency's 
continual efforts to obtain a public hall certificate of occupancy 
and license which cannot be accomplished without first complying 
with off-street parking requirements. 
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15.  Sec t ion  7202.1 r e q u i r e s  a p u b l i c  h a l l  t o  have one o f f -  
s t r e e t  park ing  p l ace  " f o r  each t e n  s e a t s  of  occupancy capac i ty  . . . provided that where s e a t s  a r e  no t  f i x e d ,  each seven 
square  f e e t  of g r o s s  f l o o r  a r e a  u sab le  f o r  s e a t i n g  shal l  be con- 
s i d e r e d  one s e a t . "  

16.  It i s  a d d i t i o n a l l y  a l l e g e d  by a p p e l l a n t  t ha t  t h e  sub- 
j e c t  b u i l d i n g  i s  under a con t inu ing  requirement  f o r  o f f - s t r e e t  
park ing  a r i s i n g  from a change i n  t h e  use  of t h e  s t r u c t u r e  t o  
ano the r  use  which r e q u i r e d  more park ing  spaces .  (From drapery  
r e t a i l  s a l e s  and i n t e r i o r  d e c o r a t i n g  shop t o  r e s t a u r a n t  and 
p u b l i c  h a l l ) .  

17.  Emergency, Inc .  contends that t h e  premises a r e  used as 
a r eco rd  shop and r e s t a u r a n t ,  n e i t h e r  of which u t i l i z e s  more 
than  2,000 square  f e e t  of  g r o s s  f l o o r  a r e a  and that i t  i s  the re -  
f o r e  no t  r e q u i r e d  t o  provide o f f - s t r e e t  parking.  

18.  Emergency, I n c .  concurs tha t  i t  has l i v e  en te r ta inment  
a f t e r  8:30 p.m. and charges  a minimum a t  t h e  door t o  be a p p l i e d  
a g a i n s t  t h e  r e s t a u r a n t  b i l l  a f t e r  8:30 p.m. 

19.  Emergency f u r t h e r  a l l e g e s  t h a t  i f  i t  i s  determined t h a t  
an  admission f e e  i s  charged,  i t  would be r e q u i r e d  t o  acqu i r e  a 
p u b l i c  h a l l  l i c e n s e ,  bu t  t h a t  i t  would no t  be r e q u i r e d  t o  p rov ide  
o f f - s t r e e t  parking.  

20. The r e s t a u r a n t  i s  sepa ra t ed  from t h e  r eco rd  shop by 
s t e p s  l ead ing  from one a r e a  t o  t h e  o t h e r .  There i s  no substan-  
t i a l  p h y s i c a l  d i v i s i o n .  

21. Pa t rons  come i n t o  t h e  premises  and s i t  i n  c h a i r s  l o c a t e d  
around t h e  room i n  random fa sh ion .  

22. Emergency, Inc .  d e c l i n e s  t o  concede tha t  pa t rons  e n t e r  
t h e  premises p r i m a r i l y  t o  o b t a i n  meals o r  re f reshments .  Emer- 
gency does no t  ana lyze  reasons  f o r  pa t rons  e n t e r i n g  t h e  premises .  
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23. Numerous l e t t e r s  i n  suppor t  of Emergency, Inc .  a r e  con- 
t a i n e d  i n  BZA F i l e  No. 10150. 

OPINION : 

The only ques t ions  presen ted  t o  t h i s  Board f o r  de te rmina t ion  
i n  t h i s  appea l  a r e  whether o r  no t  t h e  Zoning Adminis t ra tor  e r r e d  
i n  concluding t h a t  a p u b l i c  h a l l  use  does no t  e x i s t  i n  t h e  pro- 
posed use of t h e  premises ,  and whether o r  no t  t h e  i s suance  of a 
c e r t i f i c a t e  of occupancy f o r  a record-shop and r e s t a u r a n t  upon 
t h e  s u b j e c t  premises was i n  e r r o r .  

The ques t ion  of l i c e n s e  requirements  has  been brought i n t o  
t h e  appea l  by reason  of  use .  Such arguments a r e  no t  f o r  de t e r -  
minat ion by t h i s  Board. The Zoning Regulat ions  do not  r e g u l a t e  
l i c e n s e s ,  nor i s  t h i s  appea l  based on l i c e n s e .  Licensing 
requirements  a r e  proper ly  a s u b j e c t  be fo re  t h e  Board of Appeals 
and Review. Considerat ions  by t h i s  Board i n  determining t h i s  
appea l  have been r e s t r i c t e d  t o  f a c t s  p resen ted  wi th  r ega rd  t o  
t h e  na tu re  and c h a r a c t e r  of t h e  mode of ope ra t ion  which a r e  
germane i n  answering t h e  i s s u e s  s t a t e d  a t  t h e  o u t s e t  of t h i s  
opinion.  

I n  t h e  absence of a d e f i n i t i o n  i n  t h e  Zoning Regula t ions ,  
t h e  Board i s  d i r e c t e d  t o  Webs te r t s  Unabridged Dict ionary (1201,.2).. 
The fo l lowing  d e f i n i t i o n s  are found t h e r e i n :  

[a] Res tauran t  - an  es tab l i shment  where re f reshments  o r  
meals may be procured by t h e  pub l i c ;  a pub l i c  e a t i n g  

house. 

Cbl Publ ic  - open t o  common o r  gene ra l  u s e ,  p a r t i c i p a t i o n ,  
enjoyment, e t c .  

[ c ]  Hall - a l a r g e  imposing b u i l d i n g  used f o r  pub l i c  o r  
semi-public purposes;  t h e  assembly room of a h a l l ;  
hence any l a r g e  room f o r  assembly; as a l e c t u r e  h a l l ;  
dance h a l l .  
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O P I N I O N  Cont 'd : 

The s u b j e c t  p rope r ty  i s  used as a r e c o r d  shop - r e s t au ran t  
which charges  a $2.00 o r  $3.00 f e e  upon e n t r y  which i s  c r e d i t e d  
a g a i n s t  t h e  c o s t  o f  food and d r i n k  i f  p a t r o n s  d e s i r e  t o  o b t a i n  
t h e  same. 

We t h e r e f o r e  f i n d  t h a t  a r e s t a u r a n t  u se  e x i s t s .  A s  music 
f o r  danc ing  i s  provided,  t h e  s e a t i n g  c a p a c i t y  of 183 persons  
i s  i n  random f a s h i o n ,  and t h e  r e a s o n s  f o r  pe rsons  e n t e r i n g  t h e  
premises  i s  no t  a b l e  t o  be d e f i n e d  by Emergency, I n c  . , w e  ho ld  
t h a t  p a t r o n s  e n t e r  t o  dance and t o  b e  e n t e r t a i n e d ,  as occu r s  
i n  p u b l i c  h a l l s ,  i n  a d d i t i o n  t o  t h e  purpose  of o b t a i n i n g  
r e f r e shmen t s  o r  meals  as i n  r e s t a u r a n t s .  

The r e c o r d  shop and r e s t a u r a n t  u se s  are n o t  p h y s i c a l l y  
d i v i d e d  by walls ( a s  w a l l  i s  d e f i n e d  i n  Websterls),the r e c o r d  
shop be ing  s e p a r a t e d  from t h e  r e s t a u r a n t  by t h r e e  s t e p s  and a 
r i s e r .  It i s  t h e  op in ion  o f  t h e  Board t h a t  t h e  t o t a l  space  
of t h e  two u s e s  must be computed i n  de t e rmin ing  t h e  number of 
pa rk ing  spaces  t o  be provided i n  accordance w i th  S e c t i o n  7202 
of t h e  Zoning Regula t ions  as t h e  space  used i s  t h e  same. 
Park ing  requ i rements  f o r  t h e  s u b j e c t  p r o p e r t y  have no t  been 
modif ied  by t h i s  Board w i t h  r e g a r d  t o  any p rev ious  u se .  

We f u r t h e r  conclude t h a t  t h e  n a t u r e  of  t h e  a c t i v i t i e s  and 
mode of o p e r a t i o n  of  t h e  s u b j e c t  premises  are a p u b l i c  h a l l  and 
a r e s t a u r a n t ,  r e q u i r i n g  both  c e r t i f i c a t e s  of occupancy. 

The Zoning Admin i s t r a to r1$  d e c i s i o n  i s  r e v e r s e d .  

BY ORDER OF THE D.C.  BOARD OF Z O N I N G  ADJUSTMENT 

ATTESTED : 

,,. / ,-7 /+ 
By : , /+" ~ & & ~  -'' -,,e& ~fld ./' -- CHARLES E .  M o R G ~  

S e c r e t a r y  of  t h e  Board 



Before  t h e  Board of Zoning Adjustment ,  D . C .  

PUBLIC H E A R I N G  - September 17 ,  1969 

Appeal No. 10150 C i t i z e n s  A s s o c i a t i o n  of Georgetown, a p p e l l a n t .  

THE Z O N I N G  ADMINISTRATOR OF THE DISTRICT OF COLUMBIA, a p p e l l e e .  

P r e p a r a t i o n  and a p p r o v a l  of t h e  f o l l o w i n g  SUPPLEMENTAL 
FINDINGS OF FACT AND CONCLUSIONS OF THE BOARD h a s  been d e f e r r e d  
pending t h e  Board ' s  c o n s i d e r a t i o n  and d i s p o s i t i o n  of t h e  a p p e a l  
of  Emergency, I n c o r p o r a t e d ,  i n  BZA Case No. 10565, f o r  pe r -  
m i s s i o n  t o  p r o v i d e  a c c e s s o r y  p a r k i n g  on Lot 33, Square  1192 a t  
1034-42 - 29th  S t r e e t ,  N W . ,  p u r s u a n t  t o  t h e  p r o v i s i o n s  of 
S e c t i o n  7205.33 of t h e  Zoning R e g u l a t i o n s .  A f t e r  p u b l i c  h e a r i n g  
on October  1 4 ,  1970, and a subsequen t  o n - s i t e  i n s p e c t i o n  of t h e  
s u b j e c t  a r e a ,  t h e  Board, by motion d u l y  made, seconded and 
unanimously c a r r i e d  a t  t h e  mee t ing  of November 2 4 ,  1970,  d e n i e d  
Emergency's a p p e a l  on t h e  ground t h a t  t h e  proposed a c c e s s o r y  
p a r k i n g  s p a c e s  w i l l  n o t  f u r n i s h  r e a s o n a b l e  and conven ien t  
p a r k i n g  f o r  t h e  p a t r o n s  of Emergency, which such s p a c e s  are 
d e s i g n e d  t o  s e r v e ,  and a l s o  on t h e  ground t h a t  t h e  r e q u i r e m e n t  
under  S e c t i o n  7205.33, s u p r a ,  t h a t  such p a r k i n g  be wi th in .800  
f e e t  of t h e  s u b j e c t  p remises  h a s  n o t  been  met - t h e  Board con- 
s t r u i n g  t h a t  p r o v i s i o n  t o  mean 800 f e e t  walking d i s t a n c e  and 
n o t ,  a s  was contended by Emergency, 800 f e e t  as t h e  crow f l i e s .  

On mot ion  d u l y  made, seconded,  and unanimously c a r r i e d ,  
t h e  Board submi t s  t h e  f o l l o w i n g  SUPPLEMENTAL FINDINGS OF FACT 
AND CONCLUSIONS f o r  t h e  C o u r t ' s  c o n s i d e r a t i o n .  

2 4 .  Emergency i s  p r e s e n t l y  o p e r a t i n g  on a f o u r  day a 
week (Thursday-Sunday) s c h e d u l e .  The r e c o r d  shop a r e a  i s  open 
from 3:30 p.m. t o  1:30 a . m .  on Thursday and F r i d a y ,  and noon 
t o  1 :30  a . m .  on Sa tu rday  and Sunday; t h e  e n t e r t a i n m e n t  area i s  
open from 8:30 p.m. t o  1:30 a . m .  Thursday th rough  Sunday. 

25.  Although t h e  r e c o r d  shop a r e a  remains  open u n t i l  
1 :30  a.m., no merchandise  i s  s o l d  i n  t h i s  a r e a  a f t e r  8:30 p.m. 
A t  8:30 a . m .  l i v e  m u s i c a l  e n t e r t a i n m e n t  i s  f u r n i s h e d  and 
Emergency commences t o  c o l l e c t  t h e  $2.00 o r  $3.00 e n t r a n c e  f e e  
a t  t h e  door  l e a d i n g  from t h e  s t r e e t  i n t o  t h e  r e c o r d  shop area, 
th rough  which p a t r o n s  p a s s  i n  o r d e r  t o  e n t e r  i n t o  t h e  e n t e r -  
t a inment  a r e a  which i s  connected  t o  t h e  r e c o r d  shop area by 
t h r e e  s t e p s  and a r i se r .  
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An on-site inspection of the premises during the evening 
hours  r e v e a l s  t h a t  a f t e r  8:30 p.m. p a t r o n s  a r e  a d m i t t e d  through 
t h e  doorway on M S t r e e t ,  NW. Once i n s i d e  t h e  doorway p a t r o n s  
a r e  a s s e s s e d  a n  admiss ion  f e e  a t  a t i c k e t  boo th .  Upon payment of  
t h e  admiss ion  f e e  p a t r o n s  are g i v e n  a t i c k e t  which can be redeemed 
f o r  a  sandwich and s o f t  d r i n k  (The purchase  power of t h e  t i c k e t  
i s  dependent  on t h e  p r i c e  of v a r i o u s  i t e m s  and whether  a $2.00 o r  
$3.00 admiss ion  f e e  i s  b e i n g  charged on a  g i v e n  e v e n i n g ) .  P a t r o n s  
t h e n  proceed th rough  t h e  r e c o r d  shop a r e a ,  and walk up t h r e e  s t e p s  
i n t o  t h e  middle  a r e a  of t h e  p remises  which measures approx imate ly  
27 f e e t  by 19 f e e t .  T h i s  a r e a  c o n t a i n s  implaced t h e a t r e - t y p e  
c h a i r s  where p a t r o n s  may s i t  and l i s t e n  t o  t h e  m u s i c a l  e n t e r t a i n -  
ment.  P a t r o n s  may a l s o  move f u r t h e r  back i n t o  t h e  p remises  by 
walking down s e v e r a l  s t e p s  i n t o  t h e  r e a r  a r e a  which i s  a n  "L" 
shaped room, measur ing  approx imate ly  40 f e e t  by 32 f e e t  a t  i t s  
w i d e s t  p o i n t .  The r e a r  a r e a  c o n t a i n s  t h e  e n t e r t a i n m e n t  s t a g e ,  
a bar a t  which sandwiches a r e  p r e p a r e d  and s e r v e d  a l o n g  w i t h  s o f t  
d r i n k s ,  and implaced t h e a t r e - t y p e  c h a i r s  f o r  p a t r o n  s e a t i n g .  The 
i n v e s t i g a t i o n  r e v e a l e d  no r e s t r i c t i o n s  on  p a t r o n s 1  u s e  of t h e  
r e c o r d  shop a r e a  d u r i n g  t h e  even ing  h o u r s .  I t  was no ted  t h a t  
p r i o r  t o  t h e  commencement of t h e  l i v e  m u s i c a l  e n t e r t a i n m e n t  and 
d u r i n g  i n t e r m i s s i o n s  p a t r o n s  f r e e l y  congrega ted  i n  t h e  r e c o r d  
shop a r e a  t o  s t a n d  around and h o l d  c o n v e r s a t i o n s  w i t h  one a n o t h e r .  
Food and s o f t  d r i n k s  a r e  o b t a i n e d  by p a t r o n s  go ing  t o  t h e  a f o r e -  
said bar e i t h e r  redeeming t h e i r  t i c k e t s  o r  pay ing  cash  t h e r e f o r .  

2 6 .  The admiss ion  f e e  i s  n o t  r e f u n d a b l e  r e g a r d l e s s  of 
whether  a p a t r o n  u s e s  i t  a s  a c r e d i t  f o r  t h e  purchase  of food and 
d r i n k s .  

2 7 .  P a t r o n s  a r e  p e r m i t t e d  t o  dance i n  t h e  e n t e r t a i n m e n t  a r e a .  

28. Sample a d v e r t i s i n g  c i r c u l a r s  s u b m i t t e d  t o  t h e  Board by 
Emergency c l e a r l y  show t h a t  Emergency i s  a d v e r t i s e d  as a  p l a c e  
where p e r s o n s  may come t o  h e a r  l i v e  m u s i c a l  e n t e r t a i n m e n t .  These 
c i r c u l a r s  o c c a s i o n a l l y  make i n c i d e n t a l  mention t h a t  food and non- 
a l c o h o l i c  beverages  a r e  a v a i l a b l e  f o r  p u r c h a s e .  
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29. S t a t i s t i c a l  i n fo r ma t ion  provided b y  Emergency shows 
t h a t  f o r  t h e  p e r i o d  h g u s t  9 ,  1969,  t o  June  30,  1970,  t h e  
en t e r t a i nmen t  area had d i r e c t  o p e r a t i n g  expenses of $69,060.60. 
A breakdown of t h e  o p e r a t i n g  expenses  shows c o s t s  of  $9,702.00 
f o r  purchases  f o r  r e s a l e  (Although Emergency g i v e s  no f u r t h e r  
breakdown f o r  t h i s  f i g u r e ,  t h e  Board f i n d s  from o t h e r  ev idence  
p r e sen t ed  t h a t  t h i s  c o s t  i s  mainly a t t r i b u t a b l e  t o  t h e  purchase  
of food and non-a lcohol ic  b e v e r a g e s ) ,  $50,299.00 f o r  band c o s t s ,  
$1,777.60 f o r  s a l a r i e s ,  and $7,582.00 f o r  a d v e r t i z i n g .  

30. The s t a t i s t i c a l  i n fo rma t ion  a l s o  shows s a l a r y  c o s t s  
a t t r i b u t a b l e  t o  t h e  combined en t e r t a i nmen t  a r ea - r eco rd  shop 
o p e r a t i o n  i n  t h e  amount of $7,973.40. From o t h e r  evidence  p re -  
s e n t e d ,  t h e  Board f i n d s  t h a t  t h i s  f i g u r e  r e p r e s e n t s  t h e  s a l a r i e s  
f o r  employees who a l t e r n a t e  t h e i r  employment t ime  between t h e  
en t e r t a i nmen t  a r e a  and t h e  r e c o r d  shop.  

31. The combined o p e r a t i n g  revenue  f o r  t h e  e n t e r t a i n m e n t  
a r ea - r eco rd  shop was $131,123.00 f o r  t h e  p e r i o d  August 9 ,  1969,  
t o  June 30, 1970: $100,313.00, o r  approximate ly  77% i s  a t t r i -  
b u t a b l e  t o  t h e  en t e r t a i nmen t  a r e a ,  and $30,810.00, o r  approx i -  
mately 23% is  a t t r i b u t a b l e  t o  t h e  r e c o r d  shop.  

32. The Board t a k e s  n o t e  of t h e  f a c t  t h a t  t h e  C e r t i f i c a t e  
and A r t i c l e s  of I n c o r p o r a t i o n  of Emergency, I n c .  which i s  a 
p u b l i c  r e c o r d  on f i l e  i n  t h e  Of f i c e  of t h e  Recorder  of Deeds, 
D.C. (Document #690,389),  s t a t e s  t h a t  among t h e  purposes  f o r  
which Emergency i s  o rgan ized  i s  '!(a) To o p e r a t e  a dance h a l l  pro-  
v i d i n g  bo th  l i v e  and recorded  music t o  which p a t r o n s  may dance . "  
The document makes no mention of an  i n t e n t i o n  t o  o p e r a t e  a  
r e s t a u r a n t .  

O P I N I O N  : 

On t h e  b a s i s  of  t h e  f a c t s  p r e s e n t e d  t o  t h e  Board, t h e  Board 
concludes  t h a t  between t h e  hours  of 8:30 p.m. and 1:30 a . m .  
Emergency o p e r a t e s  as a  "pub l i c  h a l l "  a s  t h a t  te rm i s  d e f i n e d  i n  
Webs t e r f s  Unabridged D i c t i o n a r y ,  no tw i th s t and ing  t h e  f a c t  t h a t  
food and s o f t  d r i n k s  a r e  se rved  on t h e  premises  d u r i n g  t h o s e  hours .  
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The Board f u r t h e r  conc ludes  t h a t  t h e  p u b l i c  h a l l  u s e  i s  t h e  
pr imary  u s e  of t h e  p remises  d u r i n g  t h e  a f o r e s a i d  h o u r s  by  t h e  
f a c t  t h a t  l e s s  t h a n  10% of t h e  g r o s s  r e c e i p t s  of t h e  o p e r a t i o n  
from August 9 ,  1969 t o  J u n e  30,  1970, were used  f o r  purchases  
f o r  r e s a l e  ( food  and s o f t  d r i n k s ) ,  whereas ,  approx imate ly  50% 
of r e c e i p t s  were used  t o  h i r e  bands;  t h a t  a  s i g n i f i c a n t  por-  
t i o n  of t h e  r e c e i p t s  ($7,582.00) were expended on a d v e r t i z i n g ,  
which was mainly  devo ted  t o  in fo rm t h e  p u b l i c  of t h e  o f f e r e d  
l i v e  m u s i c a l  e n t e r t a i n m e n t ,  and on ly  o c c a s i o n a l l y  and i n c i -  
d e n t a l l y  t o  inform t h e  p u b l i c  t h a t  food was s e r v e d  on t h e  p r e -  
mises ;  t h a t  t h e  $2.00 o r  $3.00 admiss ion  f e e  i s  c o l l e c t e d  i n  
such a  manner as t o  a s s u r e  s u f f i c i e n t  income f o r  o p e r a t i n g  
purposes  r e g a r d l e s s  of whether  p a t r o n s  purchase  food and s o f t  
d r i n k s ;  t h a t  t h e r e  a r e  n e i t h e r  w a i t e r s  nor  t a b l e s  T o r  p a t r o n s '  
u s e  i n  c o n n e c t i o n  w i t h  t h e  consumption o f  food  and s o f t  d r i n k s ,  
which t h e  Board c o n s i d e r s  t o  be normal c h a r a c t e r i s t i c s  0 f . a  
r e s t a u r a n t  o p e r a t i o n ;  and t h a t  t h e  C e r t i f i c a t e  and A r t i c l e s  of 
I n c o r p o r a t i o n  of Emergency, I n c . ,  on f i l e  w i t h  t h e  O f f i c e  of 
t h e  Recorder  of  Deeds, D . C . ,  s t a t e s  t h a t  Emergency i s  o r g a n i z e d  
t o  o p e r a t e  a dance h a l l ,  b u t  makes no ment ion  of  t h e  o p e r a t i o n  
of  a r e s t a u r a n t .  

The Board a l s o  conc ludes  t h a t  t h e  r e c o r d  shop c e r t i f i c a t e  
of  occupancy was p r o p e r l y  i s s u e d  by t h e  Zoning A d m i n i s t r a t o r  
because  t h e  r e c o r d  shop o p e r a t e s  a t  d i f f e r e n t  hours  t h a n  t h e  
e n t e r t a i n m e n t  a r e a .  

The Board f u r t h e r  conc ludes  t h a t  because  food  i s  b o t h  p r e -  
pa red  and s e r v e d  on t h e  p remises  tha t  Emergency a l s o  be r e q u i r e d  
t o  h o l d  a  r e s t a u r a n t  c e r t i f i c a t e  of  occupancy. T h i s  c o n c l u s i o n  
i s  i n  accordance  w i t h  t h e  u s u a l  Board requ i rement  t h a t  a com- 
m e r c i a l  f a c i l i t y  b e  c l a s s i f i e d  a s  hav ing  a r e s t a u r a n t  u s e  
r e g a r d l e s s  of t h e  f a c i l i t y ' s  pr imary  u s e  because  of t h e  obvious  
p u b l i c  h e a l t h  c o n s i d e r a t i o n s .  

L a s t l y ,  t h e  Board conc ludes  t h a t  because  p a t r o n s  a r e  g i v e n  
a c c e s s  t o  t h e  r e c o r d  shop a r e a  between t h e  h o u r s  of 8:30 p.m. 

and 1:30 a.m., when t h e  r e c o r d  shop i s  n o t  open f o r  b u s i n e s s ,  
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t h a t  t h a t  area c o n s t i t u t e s  p a r t  of  t h e  p u b l i c  h a l l  o p e r a t i o n ,  
t h e r e f o r e ,  must be  i n c l u d e d  by t h e  Zoning A d m i n i s t r a t o r  i n  
d e t e r m i n i n g  t h e  amount of a c c e s s o r y  p a r k i n g  r e q u i r e d  by 
Emergency. 

The Board t h e r e f o r e  a f f i r m s  i t s  Order of September 23, 
1969,  which r e q u i r e s  t h a t  Emergency o b t a i n  b o t h  a p u b l i c  h a l l  
c e r t i f i c a t e  of occupancy and a r e s t a u r a n t  c e r t i f i c a t e  of 
occupancy i n  o r d e r  t o  c o n t i n u e  i n  o p e r a t i o n .  

With r e g a r d  t o  t h e  C o u r t ' s  i n q u i r y  as t o  how t h e  Board 
d i s t i n g u i s h e s  t h e  o p e r a t i o n  of Emergency from t h e  o p e r a t i o n  o r  
o t h e r  s i m i l a r - t y p e  e s t a b l i s h m e n t s  i n  Georgetown, a t  t h e  o u t s e t  
it i s  i m p o r t a n t  t o  n o t e  t h a t  a p p e a l s  ' a r e  a d d r e s s e d  t o  t h e  Board 
o n l y  where e i t h e r  a n  a p p l i c a n t  f o r  a c e r t i f i c a t e  of occupancy 
o r  a n  a f f e c t e d  member of  t h e  p u b l i c  i s  d i s s a t i s f i e d  w i t h  t h e  
Zoning A d m i n i s t r a t o r ' s  d e c i s i o n  whether  t o  i s s u e  such  c e r t i f i c a t e .  
Absent such  a n  a p p e a l ,  t h e  Board h a s  no o c c a s i o n ,  o r  a u t h o r i t y ,  
t o  r e v i e w  t h e  Zoning A d m i n i s t r a t o r ' s  d e c i s i o n .  Fur the rmore ,  
once a c e r t i f i c a t e  of occupancy h a s  i s s u e d  and no a p p e a l  h a s  
been  t a k e n ,  a n  a p p l i c a n t  need n o t  a p p l y  f o r  a n o t h e r  c e r t i f i c a t e  
u n l e s s  h e  d e s i r e s  t o  change t h e  u s e  of h i s  p remises  o r  i n c r e a s e  
t h e  c a p a c i t y  of t h e  e x i s t i n g  u s e  by a t  l e a s t  25%.  Knowledge of 
t h i s  p rocedure  i s  i m p o r t a n t  when one a l s o  c o n s i d e r s  t h a t  p r i o r  
t o  t h e  May 1 2 ,  1958 amendment t o  S e c t i o n  7201 o f ' t h e  Zoning 
R e g u l a t i o n s ,  no commercial f a c i l i t y  was r e q u i r e d  t o  p r o v i d e  
a c c e s s o r y  p a r k i n g .  P r i o r  t o  t h a t  d a t e ,  on ly  r e s i d e n t i a l  u s e s  
were o b l i g e d  t o  comply w i t h  o f f - s t r e e t  p a r k i n g  r e q u i r e m e n t s .  
Consequen t ly ,  o n l y  i n  p o s t  May 1 2 ,  1958 d e c i s i o n s  of t h e  Zoning 
A d m i n i s t r a t o r  r e g a r d i n g  commercial  u s e s  which were a p p e a l e d  t o  
t h e  Board c o u l d  t h e  m a t t e r  of a c c e s s o r y  p a r k i n g  r e q u i r e m e n t s  
of commercial  u s e s  b e  c o n s i d e r e d .  

A r ev iew of t h e  Board ' s  r e c o r d s  r e g a r d i n g  t h e  e l e v e n  
s i m i l a r - t y p e  e s t a b l i s h m e n t s  l i s t e d  by Emergency a t  p r o c e e d i n g s  
b e f o r e  t h e  Board (Apple P i e ;  The Bayou; Blues  Monkey; The C e l l a r  
Door; Chadwickls ;  C l y d e ' s ;  Crazy Horse ;  Mack's;  Monkey B u s i n e s s ;  
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The S i l v e r  D o l l a r ;  and Whiskey A-GO-GO) r e v e a l s  t h a t  o n l y  t h e  
Whiskey A-GO-GO, now known a s  F a t  C i t y ,  h a s  been b e f o r e  t h e  
Board on a p p e a l .  That  a p p e a l ,  B Z A  Case No. 10657, which 
i n v o l v e s  a n  a p p e a l  f o r  a s p e c i a l  e x c e p t i o n ,  p u r s u a n t  t o  S e c t i o n  
7205.33 of t h e  Zoning R e g u l a t i o n s  t o  pe rmi t  a c c e s s o r y  p a r k i n g  
w i t h i n  800 f e e t  of s a i d  p remises  Is now pending d e c i s i o n  of 
t h e  Board. 

BY ORDER OF THE D . C .  BOARD OF Z O N I N G  ADJUSTMENT 

ATTESTED : 

S e c r e t a r y  of th'e Board 


