
Befo re  t h e  Board of Zoning Ad jus tmen t ,  D .  C .  

Appeal No. 11471 of  J a c o b  S t e i n ,  e t  a1 from a  d e c i s i o n  o f  t h e  
Zoning A d m i n i s t r a t o r  i n  i s s u i n g  b u i l d i n g  p e r m i t s  B-216636 and 
B-216650 i n c l u s i v e  f o r  c o n s t r u c t i o n  of s i n g l e  f a m i l y  d w e l l i n g s  
i n  t h e  R - 1 - B  D i s t r i c t  p u r s u a n t  t o  S e c t i o n  7516 of t h e  Zoning 
R e g u l a t i o n ,  o n  l o t  8 2 4 ,  S q u a r e  4109 ,  ( p e r m i t s  i s s u e d  March 7  
and March 29 ,  1 9 7 3 ) .  

HEARING D A T E :  September  1 9 ,  25 ,  1973 
EXECUTIVE SESSION: November 20,  1973 

FINDINGS O F  F A C T :  

1 .  The a p p e l l a n t s  a r e  p r o p e r t y  owners i n  g e n e r a l  n e i g h b o r -  
hood of  t h e  s u b j e c t  p r o p e r t y .  

2 .  No a p p r o v a l  by t h e  Board has  e v e r  been s o u g h t  r e g a r d i n g  
t h e  appy ica t - i on  of S e c t i o n  7516 of t h e  Zoning R e g u l a t i o n s .  

3 .  The p r o p e r t y  owners  ( B a t t e r y  A s s o c i a t e s )  w h o  have 
i n t e r v e n e d  i n  t h i s  a p p e a l  p r o p o s e  t o  c o n s t r u t t  27 s i n g l e  f a m i l y  
d e t a c h e d  d w e l l i n g s  o n  t h e  p r o p e r t y ,  t h e  p e r m i t s  f o r  f i f t e e n  
of which a r e  t h e  s u b j e c t  of t h e  a p p e a l .  

4 ,  The p r o p e r t y  i n v o l v e d  i n  t h i s  a p p e a l  c o n s i s t s  of  
192 ,291  s q u a r e  f e e t  l o c a t e d  i n  t h e  R-1-B Zoning D i s t r i c t .  The 
l o t  ( d e s i g n a t e d  8 2 4 ,  S q u a r e  1 4 0 9 )  has  a  l o t  f r o n t a g e  o f  a p p r o x i -  
m a t e l y  233.94 f e e t  on  Chain B r i d g e  Road and a p p r o x i m a t e l y  70 .06  
f e e t  on  U n i v e r s i t y  T e r r a c e ,  N .  W .  

5 .  The a p p e l l a n t s  c o n t e n d  t h a t  t h e  d e t e r m i n a t i o n  o f  t h e  
Zoning A d m i n i s t r a t o r  i n  a d m i n i s t e r i n g  S e c t i o n  7516 o f  t h e  r e g u -  
l a t i o n s  i s  an u n c o n s t i t u t i o n a l  e x e r c i s e  of a d m i n i s t r a t i v e  
a u t h o r i t y  because  t h e r e  a r e  no s t a n d a r d s  p r o v i d i n g  a  g u i d e  f o r  
t h e  Zoning A d m i n i s t r a t o r  t o  a c t .  In a b s e n c e  of  such e x p r e s s  
s t a n d a r d s ,  t h e  a p p e l l a n t s  c o n t e n d  t h a t  r e q u e s t s  by p e r s o n s  s e e k -  
i n g  b u i l d i n g  p e r m i t s  under  t h i s  S e c t i o n  of  t h e  r e g u l a t i o n s  s h o u l d  
be by t h e  v a r i a n c e  o r  s p e c i a l  e x c e p t i o n  mechanisms.  

6 .  Tes t imony of r e c o r d  by t h e  Zoning A d m i n i s t r a t o r  i n d i c a t e s  
t h a t  no p e r m i t s  a r e  i s s u e d  under  S e c t i o n  7516 u n l e s s  t h e  p l a n s  of  
t h e  proposed  s u b d i v i s i o n  and c o n s t r u c t i o n  meet  t h e  r e q u i r e m e n t s  
o f  R - 1 - B  Zoning D i s t r i c t ,  and t h e  s t r e e t  f r o n t a g e  r e q u i r e m e n t s  
o f  S e c t i o n  7516 .3  of t h e  r e g u l a t i o n s .  

No s p e c i f i c  l a n g u a g e  of  t h e  Zoning R e g u l a t i o n s  r e q u i r e s  
t h e  Board t o  g r a n t  a  v a r i a n c e  o r  s p e c i a l  e x c e p t i o n  from S e c t i o n  
7516 f o r  t h e  app rova l  of t h e  s u b j e c t  p e r m i t s .  
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7 .  T h e r e  i s  n o  d i s c r e t i o n  i n  t h e  Z o n i n g  A d m i n i s t r a t o r  
t o  d e t e r m i n e  w h e t h e r  o r  n o t  t o  a p p l y  S e c t i o n  7 5 1 6  s i n c e  s a i d  
S e c t i o n  may be  u t i l i z e d  a t  t h e  o p t i o n  o f  t h e  p r o p e r t y  owner  
o r  d e v e l o p e r .  

8 .  The l e g i s l a t i v e  h i s t o r y  o f  S e c t i o n  7516,  t o  be  f o u n d  
i n  t h e  1 9 6 6  Z o n i n g  A d v i s o r y  C o u n c i l  r e p o r t  s u p p o r t i n g  t h e  
a d d i t i o n  o f  S e c t i o n  7 5 1 6  t o  t h e  r e g u l a t i o n s  makes n o  r e f e r e n c e  
t o  a n y  B o a r d  o f  Z o n i n g  A d j u s t m e n t  a c t i o n  a s  a  r e q u i r e m e n t  f o r  
a d m i n i s t e r i n g  t h e  r e g u l a t i o n  i n  q u e s t i o n ;  See p g .  6 - 8  o f  t h e  
ZAC r e p o r t .  

CONCLUSIONS OF LAW: 

Based  u p o n  t h e  a b o v e  F i n d i n g s  o f  f a c t ,  t h e  B o a r d  i s  o f  t h e  
o p i n i o n  t h a t  t h e  d e c i s i o n  o f  t h e  Z o n i n g  A d m i n i s t r a t o r  s h o u l d  
be a f f i r m e d .  The B o a r d  i s  o f  t h e  o p i n i o n  t h a t  a d e q u a t e  s t a n d a r d s  
e x i s t  t o  a d m i n i s t e r  t h i s  S e c t i o n  o f  t h e  r e g u l a t i o n s  b y  v i r t u e  o f  
t h e  h e i g h t ,  b u l k ,  a r e a ,  and  u s e  r e q u i r e m e n t s  f o r  t h e  v a r i o u s  
Z o n i n g  D i s t r i c t s ,  and  t h a t  t h e  r e g u l a t i o n  i n  q u e s t i o n  i s  an  
e l e c t i v e  r e g u l a t i o n  a p p l i e d  f o r  a t  t h e  o p t i o n  o f  t h e  d e v e l o p e r  
f o r  p e r m i s s i o n  t o  b u i l d  a s  w o u l d  be r e q u e s t e d  i n  s i m i l a r  a p p l i -  
c a t i o n  f o r  b u i l d i n g  p e r m i t s .  B ~ s e d  u p o n  t h e  p l a i n  m e a n i n g  o f  
t h e  r e g u l a t i o n  a n d  a b s e n t  a n y  e x p r e s s  r e q u i r e m e n t  i n  t h e  r e g u -  
l a t i o n s  o r  l e g i s l a t i v e  h i s t o r y  o f  S e c t i o n  7516 ,  t h e  B o a r d  c o n -  
c l u d e s  t h a t  i t  has  n o  j u r i s d i c t i o n  o v e r  t h e  m a t t e r  a s  a  v a r i a n c e  
o r  a  s p e c i a l  e x c e p t i o n  u n l e s s  w i t h i n  t h e  t h e o r e t i c a l  l o t s  a  
v a r i a n c e  o r  s p e c i a l  e x c e p t i o n  i s  o t h e r w i s e  r e q u i r e d .  

ORDERED: 

T h a t  t h e  d e c i s i o n  o f  t h e  Z o n i n g  A d m i n i s t r a t o r  be  a f f i r m e d .  

V o t e :  3 - 1 - 0  ( L i l l a  B u r t  Cummings, Esq.  d i s s e n t i n g  and  M r .  
M c I n t o s h  a b s t a i n i n g  . )  

F INAL DATE OF O R D E R :  FEB L3 6 1974 
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PUBLIC HEARING - - S e p t e m b e r  1 9 ,  2 5 ,  1 9 7 3  

A p p e a l  No. 11471 ,  J a c o b  S t e i n ,  e t  a l .  
3 ; s ~ ~ n f ; g  
S e p w - w k  O p i n i o n  o f  L i l l a  B u r t  Cummings, A f f i r m i n g  i n  p a r t  a n d  

M o d i f y i n g  i n  p a r t  t h e  a c t i o n  o f  t h e  Z o n i n g  A d m i n i s t r a t o r ,  

Z o n i n g  R e g u l a t i o n s  m u s t  o p e r a t e  a n d  be a p p l i e d  i n  c o n -  

f o r m i t y  w i t h  t h e  r e q u i r e m e n t s  o f  d u e  p r o c e s s  o f  l a w  and  t h e  

j u r i s t i c  i d e a l  o f  i m p a r t i a l i t y ,  u n i f o r m i t y ,  a n d  c e r t a i n t y  i n  

t h e  l a w .  U n i t y  a n d  o r d e r  a r e  i n  t h e  p u b l i c  i n t e r e s t .  

I t h e r e f o r e  c a n n o t  see  t h e  w isdom o r  t h e  e q u i t y  i n  a p p l y -  

i n g  t h e  R e g u l a t i o n s  i n  t h e i r  f u l l  f o r c e  t o  o n e  i n d i v i d u a l  b u t  

r e m o v i n g  f r o m  t h e i r  p u r v i e w  and  c o n t r o l  a n o t h e r  i n d i v i d u a l  , a s  

h a s  been  done  i n  t h i s  c a s e ,  w i t h o u t  a c t i o n  o f  t h i s  B o a r d  a s  

p r o v i d e d  i n  t h e  R e g u l a t i o n s .  The n e i g h b o r i n g  l a n d  o w n e r s  and  

r e s i d e n t s  a r e  a s  much c o n c e r n e d  w i t h  t h e  c o n s t r u c t i o n  o f  new 

houses  u n d e r  c i r c u m s t a n c e s  w h i c h  d e p a r t  f r o m  f u l l  c o m p l i a n c e  

w i t h  a l l  t h e  r e q u i r e m e n t s  o f  t h e  r e g u l a t i o n s ,  u n d e r  o n e  s e c t i o n  

o f  t h e  R e g u l a t i o n s  a s  u n d e r  a n o t h e r  a n d  a r e  t h e r e f o r e  n o  l e s s  

e n t i t l e d  t o  n o t i c e  a n d  d u e  p r o c e s s  w i t h o u t  t h e  s h o w i n g  o f  a  s t r o n g  

c o u n t e r v a i l i n g  i n t e r e s t  so w e i b h t y  a s  t o  e x t i n g u i s h  t h i s  r i g h t .  

My t h i n k i n g  m u s t  s t a r t  i n  t h i s  c a s e  w i t h  t h e  j u r i s t i c  

p r o p o s i t i o n  t h a t  t h e  i n t e r e s t s o f  t h e  p u b l i c ,  as  w e l l  a s  i n -  

d i v i d u a l  i n t e r e s t s ,  a r e  b e s t  s e r v e d  when s e c u r e d  by  l a w  - 
p r o c e d u r a l  no  l e s s  t h a n  s u b s t a n t i v e .  T h e r e  i s  a  p u b l i c  i n t e r e s t  
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i n  so  s e c u r i n g  i n d i v i d u a l  i n t e r e s t s  s o  f a r  as s e c u r i n g  them 

c o n d u c e s  t o  g e n e r a l  s e c u r i t y ,  s t a b i l  i t y  o f  d i s t r i c t s ,  p r o t e c -  

t i o n  o f  n e i g h b o r h o o d s ,  a n d  t h e  g e n e r a l  m o r a l e  and  n e i g h b o r h o o d  

l i f e  o f  i n d i v i d u a l s .  I c a n n o t  s e e  t h a t  t h e  p u b l i c  i n t e r e s t  o r  

w e l f a r e  i n  t h i s  c a s e  c o u l d  e x i s t  i n  a n y  d i s c e r n i b l e  s e n s e  t h a t  

w o u l d  o u t w e i g h t  o r  c o n f l i c t  w i t h  t h e s e  i n d i v i d u a l  i n t e r e s t s  o f  

n e i g h b o r i n g  l a n d o w n e r s  a n d  r e s i d e n t s ,  c o n g e n i  a1 w i t h  f a i r n e s s  

a n d  c o m p a t i b l e  w i t h  a n d  i n  c o n f o r m i t y  w i t h  t h e  r e q u i r e m e n t s  o f  

d u e  p r o c e s s ,  o r ,  m o r e  s t r o n g l y ,  t h a t  a n y  s o c i a l  i n t e r e s t  e x i s t s  

h e r e  i n  d e p r i v i n g  t h e  i n d i v i d u a l  o f  n o t i c e  a n d  d u e  p r o c e s s  

g u a r a n t e e s  s e c u r e d  by o t h e r  s e c t i o n s  o f  t h e  R e g u l a t i o n s .  T h i s  

b e l i e f  i s  f o rmed  a n d  h e l d  i n  t h e  a b s e n c e  o f  e v i d e n c e  w h i c h  w o u l d  

r e d u c e  i n d i v i d u a l  r i g h t s  a n d  i n t e r e s t s  i n  i m p o r t a n c e ,  a  f o r t i o r i ,  

i n  p r e - e m i n e n c e .  

How c a n  t h i s  s i t u a t i o n ,  t h e  c a s e  b e f o r e  t h e  B o a r d ,  be  

c l a i m e d  t o  be s o  s p e c i a l  as  t o  be f r o z e n  i n t o  o n e  s e t  o f  a b s o -  

l u t e s ,  w h i c h  c a n  o n l y  be  m a s q u e r a d i n g  a s  i n  t h e  p u b l i c  i n t e r e s t ,  

s o  a s  t o  e x t i n g u i s h  s a f e g u a r d s  p r o t e c t e d  by  t h e  n o r m a l  v a r i a n c e  

p r o c e d u r e s  s e t  f o r t h  i n  t h e  R e g u l a t i o n s ,  w h i c h  s e c t i o n  ( 8 2 0 7 . 1 1  ) 

r e q u i r e s  n o t i c e  a n d  h e a r i n g ,  i n  s h o r t ,  w h e r e  t h e r e  a r e  n o  p r e -  

s u m p t i o n s  i n  f a v o r  o f  s o  d o i n g  a n d  n o  p r e s u m p t i o n s  i n  f a v o r  o f  

t h e  e x p e r t n e s s  o f  t h e  Z o n i n g  A d m i n i s t r a t o r  a n d  no  s h o w i n g  s u f -  

f i c i e n t  t o  e s t a b l i s h  t h e  need  t o  d i s r e g a r d  s u c h  s a f e g u a r d s  n o r  

t h e  r e a s o n e d  e x p e r i e n c e  o f  t h e  B o a r d ,  w h i c h  B o a r d  b y  s t a t u t e  

h a s  t h e  s o l e  j u r i s d i c t i o n a l  a u t h o r i t y  t o  g r a n t  v a r i a n c e s .  
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T h e r e  i s  no  p l a u s i b l e  a r g u m e n t  i n  f a v o r  o f  r e a d i n g  t h e  

R e g u l a t i o n s  i n  s u c h  a  way t h a t  t h e y :  

c a n  i m p o s e  a d d i t i o n a l  b u r d e n s  on  t h e  n e i g h b o r h o o d ,  

a p p e a r  t o  make some u n u s u a l  e x c e p t i o n  t o  b e  r e q u i r e -  

m e n t s  t h a t  b i n d  o t h e r s  i n  o t h e r  s e c t i o n s  o f  t h e  

R e g u l a t i o n s  w i t h o u t  a c t i o n  o f  t h i s  B o a r d .  

a p p e a r  t o  u n j u s t i f i a b l y  d e p r i v e  a f f e c t e d  n e i g h b o r -  

h o o d  l a n d o w n e r s  a n d  r e s i d e n t s  o f  n o t i c e  a n d  

f a i r  h e a r i n g  a s  t o  a c t u a l  o r  p r o j e c t e d  i m p a c t ,  

p u r p o r t  t o  empower t h e  Z o n i n g  A d m i n i s t r a t o r  i n  f a c t  

t o  g r a n t  v a r i a n c e s ,  b y  l a w  w i t h i n  t h e  e x c l u s i v e  

j u r i s d i c t i o n  o f  t h e  B o a r d  ( 4  8207 .11  a n d  D. C .  

Cdde 5 % - 4 2 0 ) .  

Any s u c h  r e a d i n g ,  n e c e s s a r i l y  r e s u l t i n g  i n  s u c h  u n w a r r a n t e d  

d e l e g a t e d  power  t o  t h e  Z o n i n g  A d m i n i s t r a t o r ,  i n a s m u c h  a s  i t  h a s  

t h e  e f f e c t  of d e p r i v i n g  a f f e c t e d  n e i g h b o r i n g  c i t i z e n s  o f  n o t i c e  

a n d  f a i r  h e a r i n g ,  a s s a i l s  i n  f a c t  a n d  i n  s p i r i t  t h e  d u e  p r o c e s s  

c o n c e p t s  d e v e l o p e d  o v e r  t h e  l a s t  d e c a d e  and  w o u l d  seem t o  be 

b a r r e d  b y  t h e s e  c o n c e p t s ,  t h e s e  m a g n i f i c e n t  a c c r e t i o n s ,  a s  

l a c k i n g  i n  s a f e g u a r d s  and  as  c o n s t i t u t i n g  a n  e x t r a v a g e n t  and 

i m p r o v i d e n t  a w a r d  o r  i n v e s t i t u r e  o f  power  i n  t h e  Z o n i n g  

A d m i n i s t r a t o r  i n  d e p r i v a t i o n  o f  e x c l u s i v e  s t a t u t o r y  j u r i s d i c t i o n  

i n  t h e  B o a r d  o v e r  v a r i a n c e s ,  c o n t r a r y  t o  a n  a c t  o f  C o n g r e s s ,  

A l l  a r g u m e n t  t h a t  t h i s  was i n t e n d e d  o r  t h a t  t h i s  i s ,  i n  

f a c t ,  t h e  c a s e  a p p e a r s  t o  t h i s  Member t o  be l a n g u e n t ,  n a y ,  

m o r i b u n d .  
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B u t  t h e r e  i s  n o  war between t h e  Regulations a n d  common 

sense ,  a n d  t h i s  ca se  does n o t  p resen t  a t a n g l e  of competing 

Regulat ions ,  b u t  a  s i n g l e  t ranscendent  p r i n c i p l e  which need 

only be i d e n t i f i e d  f o r  t he  s o l u t i o n  t o  be p3aln - can the  

Regulat ions ,  taken t o g e t h e r ,  be read in such a way so a s  t o  save 

them from i n f i r m i t y ?  The answer i s  c l e a r l y  E, - 

I t  i s  urged t h a t  the  Zoning Commission did n o t  i n t e n d ,  

be enac t ing  Sect ion 3301.6 (mandatory s t r e e t  f r o n t a g e  r e q u i r e -  

ment ) ,  t o  s e t  u p  a  game of Regulation Roule t te ,  enabl ing one 

developer t o  escape compl i ance with " a l l  requirements of these  

r e g u l a t i o n s " ,  including the  mandatory s t r e e t  f r o n t a g e  r e q u i r e -  

ment , under Sect ion 7516, b u t  r equ i r ing  o t h e r  developers  t o  be 

b o u n d  by them under a l l  o t h e r  s e c t i o n s  of t h e  Regulat ions .  And 

t h i s  i s  c l e a r l y  t he  case  because whether one i s  conf ron t ing  

record l o t s  o r  t h e o r e t i c a l  l o t s  i s  immater ia l ,  because t h e  

Commission enacted a b lanket  Regulat ion,  a p p l i c a b l e  t o  a l l  

wi thout  except ion on i t s  f a c e :  

Sect ion 3301.6 of t h e  Regulations prov ides ,  in  p e r t i n e n t  

occupied by - a one-family 

f ron tage  measured 

(emphasis added) .  

1-73) a s  fo l lows :  

. . t o  be occupied "Lot:  t h e  land bounded by d e f i n i t e  1 

s t r e e t  

e t c . "  

. 4 ,  9- 

ines  . 

p a r t ,  "Each l o t  . . . t o  be used a n d  

detached dwell ing . . . s h a l l  - have a 

along t h e  s t r e e t  . . . equal t o  . . . . 
Lot  i s  def ined in  t he  Regulations (p - 

by a  bui lding or s t r u c t u r e  . . , inc ludes  t he  open spaces r e -  

quired under t h e s e  r e g u l a t i o n s .  A l o t  may o r  may n o t  be t h e  

land so recorded on  t h e  records  of t h e  Surveyor,  D i s t r i c t  o f  
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C o l u m b i a . "  ( e m p h a s i s  a d d e d ) .  THEORETICAL LOTS O R  RECORD LOTS 

SHALL HAVE A STREET FRONTAGE AS SET FORTH I N  3 3 0 1 . 6 ,  b y  d e f i n i t i o n .  

The p r o v i s i o n  i s  m a n d a t o r y  and  a p p l i c a b l e  w i t h o u t  e x c e p t i o n  t o  

ALL l o t s .  

I n d e x  a n i m i  sermo (Broom, Max. 6 2 2 )  - l a n g u a g e  i s  t h e  

e x p o n e n t  o f  t h e  i n t e n t i o n .  I f  t h e  i n t e n t  o f  t h e  R e g u l a t i o n  

( 3 3 0 1 . 6 )  was t o  e x c e p t  t h e o r e t i c a l  l o t s  bounded  b y  d e f i n i t e  

t h e o r e t i c a l  l i n e s ,  i t  w o u l d  n o t  h a v e  s p o k e n  i n  a b s o l u t e s ,  t h u s :  

"EACH l o t  . . . t o  b e  u s e d  a n d  o c c u p i e d  b y  A o n e - f a m i l y  d e t a c h e d  

d w e l l i n g  . . .  SHALL HAVE A STREET FRONTAGE . . . e q u a l  t o  . . . 
e t c . "  N O R  WOULD THE DEFIN IT ION OF LOT HAVE SPOKEN UNAMBIGUOUSLY, 

t h u s :  " . . .  A LOT MAY O R  M A Y  NOT BE THE LAND SO RECORDED O N  THE 

RECORDS . . . "  
S e c t i o n  7 5 1 6 . 3  o f  t h e  R e g u l a t i o n s  i s  no  b a r  t o  t h i s  r e a d i n g  

o f  t h e  R e g u l a t i o n s  i n  t h a t  i t  makes r e f e r e n c e  t o  "Where  a  p r i n -  

c i p a l  b u i l d i n g  h a s  no  ( a c t u a l )  s t r e e t  f r o n t a g e  ( i n  f a c t ) ,  . . . , 
t h e  f r o n t  o f  s u c h  b u i l d i n g  s h a l l  be  t h e  s i d e  u p o n  w h i c h  t h e  

p r i n c i p a l  e n t r a n c e  i s  l o c a t e d .  Open s p a c e  i n  f r o n t  o f  s u c h  

e n t r a n c e  s h a l l  b e  p r o v i d e d  e q u i v a l e n t  t o  ... e t c . "  ( e m p h a s i s  

a d d e d ) .  The s o l e  c o n c e r n  h e r e  i s  w i t h  o p e n  spaee ,  and how t o  

e n s u r e  t h e  s u f f i c i e n c y  t h e r e o f ,  t h e  means b y  w h i c h  i t  may be  

d e t e r m i n e d ;  S e c t i o n  7 5 1 6 . 3  a d d r e s s e s  i t s e l f  t o  and  r e f e r s  t o  

p r i n c i p a l  b u i l d i n g s ,  ( h e r e  h o u s e s ) ,  w i t . h o u t  a c t u a l  s t r e e t  

f r o n t a g e  i n  f r o n t  o f  them,  a n d  a t t e m p t s  t o  s e c u r e ,  u n d e r  s u c h  

c i r c u m s t a n c e s ,  ONLY t h a t  s u f f i c i e n t  OPEN SPACE w i l l  be  p r o v i d e d .  
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I t  d o e s  n o t  and n e v e r  d i d  a d d r e s s  i t s e l f  t o  t h e  p r o v i s i o n  o f  

s t r e e t  f r o n t a g e  b u t  t o  t h e  p r o v i s i o n  o f  o p e n  s p a c e .  

A f o r t i o r i ,  u n d e r  S e c t i o n  7516 .2  o f  t h e  R e g u l a t i o n s , " T h e  

number  o f  p r i n c i p a l  b u i l d i n g s  p e r m i t t e d  h e r e u n d e r  s h a l l  n o t  b e  

l i m i t e d ,  p r o v i d e d  t h e  a p p l i c a n t  f o r  a  p e r m i t  t o  b u i l d  s u b m i t s  

s a t i s f a c t o r y  e v i d e n c e  t h a t  ALL REQUIREMENTS OF THESE REGULATIONS, 

s u c h  as ,  u s e ,  h e i g h t ,  b u l k  and o p e n  s p a c e s  a r o u n d  e a c h  b u i l d i n g  . . .  
WILL BE COMPLIED WITH." ( e m p h a s i s  a d d e d ) .  " A l l  t h e  r e q u i r e m e n t s  

o f  t h e s e  R e g u l a t i o n s "  INCLUDES 9 3301 .6 ,  t h e  m a n d a t o r y  s t r e e t  

f r o n t a g e  r e q u i r e m e n t ,  and  t h e  1  i s t i n g  o f  t h e  r e q u i r e m e n t s  u n d e r  

S 7516 .2 ,  " s u c h  a s  u s e ,  h e i g h t ,  b u l k  and  open  s p a c e s  . . ."  i s  n o t  

e x h a u s t i v e .  S t r e e t  f r o n t a g e  i s  e j u s d e m  g e n e r i s ,  t h i n g s  o f  t h e  

same g e n e r a l  k i n d  o r  c l a s s  a s  t h o s e  s p e c i f i c a l l y  m e n t i o n e d ,  and  

m u s t  be  c o m p l i e d  w i t h  u n d e r  "ALL THE REQUIREMENTS OF THESE 

REGULATIONS. " 

No o t h e r  r e a d i n g  o f  t h e  R e g u l a t i o n s ,  t a k e n  t o g e t h e r ,  a p p e a r s  

t o  b e  s u p p o r t a b l e  on a n y  r e a d i l y  a p p a r e n t  r a t i o n a l  g r o u n d .  A 

f o r t i o r i ,  a n y  o t h e r  r e a d i n g  o f  t h e  R e g u l a t i o n s  i s  i n s u p p o r t a b l e  

a s  a n  a t t e m p t e d  e n a c t m e n t  ( S e c t i o n  7 5 1 6 )  b e y o n d  t h e  p o w e r  o f  

e n a c t m e n t  a s  b e i n g  a  d e p r i v a t i o n  o f  a u t h o r i t y  o r  d i v e s t i t u r e  o f  

j u r i s d i c t i o n  a l r e a d y  g r a n t e d  t o  t h e  B o a r d  o f  Z o n i n g  A d j u s t m e n t  

u n d e r  5 - 4 2 0  o f  t h e  D.C. Code, a n d  a n  i l l e g a l  a t t e m p t  t o  d e l e g a t e  

t h a t  a u t h o i i t y ,  i n  p a r t ,  t o  t h e  Z o n i n g  A d m i n i s t r a t o r ,  i n  a v o i d -  

a n c e  o f  w h a t  w o u l d  o t h e r w i s e  n e c e s s a r i l y  i n v o l v e  v a r i a n c e  p r o -  

c e d u r e  b e f o r e  t h e  B o a r d ,  e x t i n g u i s h i n g ,  i n  t h e  p r o c e s s ,  t h e  

r e q u i r e m e n t s  o f  n o t i c e  and  f a i r  h e a r i n g .  
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CONCLUSION 

J u r i s d i c t i o n  of t h i s  Board i s  invoked  u n d e r  S e c t i o n  8206 

( a s  w e l l  a s  8 1 0 2 )  of t h e  R e g u l a t i o n s  - A p p e l l a t e  J u r i s d i c t i o n  - 
which p r o v i d e s  r e l i e f  "where  i t  i s  a l l e g e d  by a p p e l l a n t  t h a t  

t h e r e  i s  e r r o r  i n  a n y . . .  r e q u i r e m e n t  ... made by any a d m i n i s -  

t r a t i v e  o f f i c e r  i n  t h e  a d m i n i s t r a t i o n  . . . of  t h e s e  r e g u l a t i o n s . "  

The R e g u l a t i o n s  c a n n o t  g r a n t ,  and may n o t  be r e a d  t o  g r a n t ,  

powers t o  t h e  Zoning A d m i n i s t r a t o r ,  even  i f  p r o p e r l y  c i r c u m -  

s c r i b e d ,  wh ich ,  i n  e f f e c t ,  d i v e s t  t h i s  Board of powers o r  j u r i s -  

d i c t i o n  g r a n t e d  s o l e l y  t o  i t  by Act of Congress  b e c a u s e  any  such  

a t t e m p t e d  i , n v e s t i t u r e  by Order  o f  any  a p p o i n t i v e  o f f i c i a l s  would 

be i n  c o n t r a v e n t i o n  of an Act o f  Congre s s  and t h e r e f o r e  v o i d  and 

of no e f f e c t .  A f o r t i o r i ,  any  g r a n t  of  power u n d e r  t h e  R e o u l a t i o n s ,  

o t h e r w i s e  l e g a l ,  which f a i l s  t o  p r o v i d e  f o r  p r o p e r  n o t i c e  and an  

o p p o r t u n i t y  t o  be h e a r d ,  a s  r e q u i r e d  u n d e r  t h e  D i s t r i c t  of 

Columbia A d m i n i s t r a t i v e  P r o c e d u r e s  Act and t h a t  s u b s t a n t i a l  body 

of c a s e  law wh ich ,  t h r o u g h  g r a d u a l  a c c r e t i o n ,  has  s e t  f o r t h  and 

shaped  what  i s  t o d a y  r e c o g n i z e d  a s  e l e m e n t a l  f a i r n e s s  i n  c a s e s  

where  p r o p e r t y  r i g h t s  of p a r t i e s  a r e  o r  may be s u b s t a n t i a l l y  

a f f e c t e d ,  would be l a c k i n g  i n  p r o c e d u r a l  d u e  p r o c e s s  and t h e r e -  

f o r e  v o i d .  

I  would t h e r e f o r e  modi fy  t h e  Zoning A d m i n i s t r a t o r  I s  Orde r  

i n  t h i s  R-1-B D i s t r i c t  i n s o f a r  a s  any  b u i l d i n g  e r e c t e d  o r  t o  be 

e r e c t e d  p e r  t h e o r e t i c a l  l o t  f a i l s  t o  comply w i t h  " a l l  t h e  r e -  

q u i r e m e n t s  of  t h e s e  r e g u l a t i o n s "  ( §  751 6 . 2 )  i n c l u d i n g  t h e  
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mandatory s t r e e t  f r o n t a g e  r e q u i r e m e n t s  of  5 3301.6 of t h e  

R e g u l a t i o n s ,  s a i d  s e c t i o n  added t o  t h e  R e g u l a t i o n s  i n  1966.  

For each  b u i l d i n g  per  t h e o r e t i c a l  l o t  f a i l i n g  t o  s o  meet 

t h e  s t r e e t  f r o n t a g e  r e q u i r e m e n t s  of t h e  R e g u l a t i o n s ,  a s  s e t  

f o r t h  i n  3301.6 ,  a p p e l l e e s  a r e  i n  a  p o s i t i o n  t o  s e e k  r e l i e f  

through a p p l i c a t i o n  t o  t h e  Board of Zoning Adjustment  f o r  a  f u l l  

h e a r i n g  on t h e  m e r i t s  of t h e i r  a p p l i c a t i o n ,  a f t e r  p rope r  n o t i c e ,  

i n  accordance  w i t h  p rocedura l  and s u b s t a n t i v e  due p r o c e s s  r i g h t s  

of a p p e l l a n t s ,  he re  l a c k i n g ,  a s  e x t i n g u i s h e d  by a c t i o n  of t h e  

Zoning A d m i n i s t r a t o r  i n  e r r o r  under  S e c t i o n  751 6 ,  b u t  which 

c a n n o t  be i n f r i n g e d  by o f f i c i a l s  a t  any l e v e l  of  government .  

B Y  O R D E R  O F  T H E  D .  C .  B O A R D  O F  ZONING ADJUSTMENT 
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JAMES E .  MILLER 
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