
Before  t h e  Board of Zoning Adjus tment ,  D.  C .  

Appeal N o .  11496 of  t h e  C i t i z e n s ' s  A s s o c i a t i o n  of  Georgetown 
from t h e  Zoning A d m i n i s t r a t o r ' s  i s s u a n c e  o f  a c e r t i f i c a t e  of 
occupancy No. B-85762, June  19 ,  1973 f o r  a r e s t a u r a n t  s e a t i n g  
175 p e r s o n s  r e q u i r i n g  no p a r k i n g  f a c i l i t i e s ,  l o c a t e d  a t  2833 
M S t r e e t ,  N. W . ,  Lot 835, Square  1212. 

HEARING DATES : November 14 ,  1973 
December 12 ,  1973, March 20, 1973 

EXECUTIVE SESSIONS : December 18 ,  1973 
A p r i l  23, 1974 

FINDING OF FACT: 

1. The s u b j e c t  p r o p e r t y  is  l o c a t e d  i n  t h e  C-2-A zone. 

2 .  On March 20, 1973, t h e  Board h e l d  a f u r t h e r  h e a r i n g  
on t h i s  a p p e a l  on t h e  i s s u e  of  whether  o r  no t  t h e  a p p e l l e e ' s  
plumbing f a c i l i t i e s  w e r e  adequa te  f o r  175 p e r s o n s  a s  r e q u i r e d  
b y  t h e  plumbing code.  

a .  A t  t h e  h e a r i n g ,  M r .  Fahey, Zoning A d m i n i s t r a t o r ,  and 
M r .  Spencer ,  D .  C .  B u i l d i n g  A d m i n i s t r a t o r ,  c o n f e s s e d  
e r r o r  i n  t h e  i s s u a n c e  of C e r t i f i c a t e  of  Occupancy No. 
B-85762. 

b. Both M r .  Spencer  and M r .  Fahey t e s i t f i e d  t h a t  C e r t i f i c a t e  
of  occupancy N u m b e r  B-85762 would be revoked,  and t h a t  
t h e  Plumbing Code of t h e  D i s t r i c t  of  Columbia would a l l o w  
t h e  a p p e l l e e ,  w i t h  h i s  p r e s e n t  plumbing f a c i l i t i e s  t o  o b t a i n  
a new c e r t i f i c a t e  o f  occupancy f o r  74 pe r sons  s e a t e d  i n s i d e  
t h e  r e s t a u r a n t  and 26 p e r s o n s  s e a t e d  o u t s i d e  o r  any 
combinat ion  o f  100 p e r s o n s  s o  long a s  no more t h a n  74 
p e r s o n s  a r e  s e a t e d  i n s i d e  t h e  r e s t a u r a n t .  

c .  The a p p e l l a n t  d i d  n o t  r e g i s t e r  a n  a p p e a l  t o  B u i l d i n g  
A d m i n i s t r a t o r ' s  d e t e r m i n a t i o n  made a t  p u b l i c  h e a r i n g  
on March 20, 1974. ( s e e  F ind ings  of F a c t  Number 2 - b ) .  
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3. Two i s s u e s  a r e  invo lved  i n  t h e  f i l i n g  of  t h i s  a p p e a l :  

a .  The i s s u a n c e  of a  C e r t i f i c a t e  of Occupancy f o r  175 
pe r sons  w i t h  e x i s t i n g  plumbing. 

b. Whether o r  n o t  t h e  Zoning A d m i n i s t r a t o r ' s  f o r m u l a t i o n  
o f  o f f - s t r e e t  p a r k i n g  based  on g r o s s  f l o o r  a r e a  w a s  
i n  e r r o r .  

4 .  The a p p l i c a n t  p roposes  t o  o p e r a t e  a r e s t a u r a n t  c a r r y -  
o u t  w i t h  s e a t i n g  on t h e  t e r r a c e  o u t s i d e  t h e  b u i l d i n g  which 
c o n t a i n s  k i t c h e n ,  s e a t i n g ,  and t o i l e t  f a c i l i t i e s .  

5 .  S e c t i o n  7202 of  t h e  R e g u l a t i o n s  sets f o r t h  t h e  "amount 
of  p a r k i n g  s p a c e s  r e q u i r e d "  f o r  " b u i l d i n g s  c o n t a i n i n g  r e t a i l  o r  
s e r v i c e  e s t a b l i s h m e n t s "  a t  page  44 a s  f o l l o w s :  

"No requ i rement  f o r  t h e  f i r s t  2 ,000 s q u a r e  f e e t  of  
g r o s s  f l o o r  a r e a :  i n  excess of 2,000 square fee t  of 
q r o s s  f l o o r  a r e a  a s  f o l l o w s :  one f o r  e a c h  200 s q u a r e  
f e e t  of g r o s s  f l o o r  a r e a . "  (C-1,  C-2-A, C-3-A) 

6.  The g r o s s  f l o o r  a r e a  of  t h e  s u b j e c t  b u i l d i n g  i s  1460 
s q u a r e  f e e t ,  t h e r e f o r e  no p a r k i n g  is r e q u i r e d .  

7 .  Gross f l o o r  a r e a  is  d e f i n e d  b y  t h e  Zoning R e g u l a t i o n s  
a t  S e c t i o n  1202 a s :  "The sum o f  t h e  Gross h o r i z o n t a l  a r e a s  o f  
t h e  s e v e r a l  f l o o r s  of a l l  b u i l d i n q s  on t h e  l o t ,  measured from 
t h e  e x t e r i o r  w a l l s  and from t h e  c e n t e r  l i n e  o f  w a l l s  s e p a r a t i n g  
t w a  b u i l d i n q s .  The t e rm g r o s s  f l o o r  a r e a  s h a l l  i n c l u d e  basements ,  
e l e v a t o r  s h a f t s  and s t a i r w e l l s  a t  e a c h  s t o r y ,  f l o o r  s p a c e  used 
f o r  mechanica l  equipment ( w i t h  s t r u c t u r a l  headroom of  s i x  f e e t ,  
s i x  i n c h e s  o r  m o r e ) ,  pen thouses ,  a t t i c  s p a c e  (whether  o r  n o t  a l f l o o r  
h a s  a c t u a l l y  been l a i d ,  p r o v i d i n g  s t r u c t u r a l  headroom of  s i x  f e e t ,  
s i x  i n c h e s  o r  more ) ,  i n t e r i o r  b l a c o n i e s ,  and mezzanines.  The t e r m  
q r o s s  f l o o r  a r e a  s h a l l  n o t  i n c l u d e  c e l l a r s ,  and o u t s i d e  b a l c o n i e s  
which do n o t  exceed a  p r o j e c t i o n  of 6 f e e t  beyond t h e  e x t e r i o r  w a l l s  
of  t h e  b u i l d i n g .  

8. The t e r r a c e  on t h e  s u b j e c t  p r o p e r t y  which a p p l i c a n t  p roposes  
t o  use  f o r  s e a t i n g  cus tomers  does n o t  come w i t h i n  t h e  d e f i n i t i o n  
o f  g r o s s  f l o o r  a r e a .  

9. The o p p o s i t i o n ,  a l l e g e s  t h a t  t h e  a r e a  of  t h e  s u b j e c t  
t e r r a c e  shou ld  be i n c l u d e d  i n  computing t h e  g r o s s  f l o o r  a r e a  of 
t h e  proposed u s e  f o r  t h e  purpose  of  computing p a r k i n g .  
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a .  The a p p e l l a n t  a l l e g e s  t h a t  Sec t ion  7201.3 of  t h e  
r e g u l a t i o n s  g ives  t h e  board a u t h o r i t y  t o  r e q u i r e  
a d d i t i o n a l  parking based on t h e  i n c r e a s e  of i n t e n s i t y  
of use  of t h e  s u b j e c t  s i t e  a s  compared wi th  i t s  prev ious  
use .  

b. Sec t ion  7201.3 of t h e  Regulat ions  s t a t e s  t h a t :  "When 
t h e  i n t e n s i t y  of u se  of a  s t r u c t u r e  e x i s t i n g  b e f o r e  t h e  
e f f e c t i v e  d a t e  of t h e s e  Regulat ions  is  inc reased  by an 
a d d i t i o n  o r  a d d i t i o n s  of employees, dwel l ing  u n i t s ,  
g ros s  f l o o r  a r e a ,  s e a t i n q  c a p a c i t y ,  o r  o t h e r  u n i t  of 
measurement, s p e c i f i e d  i n  Sec t ion  7202, park ing  spaces  
s h a l l  b e  provided f o r  such a d d i t i o n  o r  a d d i t i o n s  proved. 

10.  No f a c t s  were in t roduced  a t  hea r ing  o r  i n  t h e  r eco rd  
r ega rd ing  an i n c r e a s e  by a d d i t i o n s ,  a d d i t i o n s  of employees, g ros s  
f l o o r  a r e a ,  s e a t i n g  c a p a c i t y  o r  o t h e r  u n i t  of measurement. 

11. The Board t a k e s  n o t i c e  t h a t  t h e  use  by a p p l i c a n t  of t h e  
s u b j e c t  p rope r ty  is al lowed a s  a  ma t t e r  of r i g h t  by t h e  Zoning 
Regulat  ions .  

1 2 .  The Board f i n d s  t h a t  no ambiguity e x i s t s  between Sec t ion  
7202 and Sec t ions  7201.2, 7201.3, 7201.31. 

CONCLUS IONS OF LAW: 

Based upon t h e  above Findings  of F a c t ,  t h e  Board is of t h e  
t h e  op in ion  t h a t  t h e  C e r t i f i c a t e  of Occupancy appealed from was 
i s sued  i n  e r r o r .  A s  t o  t h e  parking i s s u e  on appea l ,  t h e  Board 
i s  of t h e  opinion t h a t  no ambiguity e x i s t s  i n  t h e  Regulat ions  
between Sec t ion  7202 and 7201.2, 7201.3, 7201.31 a s  w r i t t e n .  The 
Board concludes t h a t  no park ing  is  r equ i r ed  on t h e  s u b j e c t  p rope r ty  
because Sec t ion  7202 of t h e  Regula t ions ,  r e q u i r e s  no park ing  f o r  
"bu i ld ings  con ta in ing  r e t a i l  o r  s e r v i c e  e s t ab l i shmen t "  having a  
g ros s  f l o o r  a r e a  l e s s  t han  2,000 square  f e e t .  The t e r r a c e  ad jo in ing  
t h e  s u b j e c t  b u i l d i n g  does not  come w i t h i n  t h e  meaning of Gross 
f l o o r  - a r e a ,  t h e r e f o r e  it is not  included i n  t h e  computation of 
g ros s  f l o o r  a r e a  and t h e  Zoning Adminis t ra tor  was c o r r e c t  i n  h i s  
de te rmina t ion  t h a t  no o f f - s t r e e t  park ing  was r equ i r ed .  

ORDERED : 

That t h e  Zoning Admiriistrat(m:, be  r eve r sed  a s  t o  h i s  
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d e c i s i o n  t o  i s s u e  C e r t i f i c a t e  of O c c u p a n c y  N o .  B - 8 5 7 6 2 ,  
and upheld as  t o  t he  applicat ion of S e c t i o n s  7 2 0 1  and 
7 2 0 2  of t he  R e g u l a t i o n s .  

VOTE: 4-1 ( L i l l a  B u r t  C u m m i n g s ,  E s q . ,  d i s s e n t i n g .  ) 

BY ORDER O F  THE D .  C .  BOARD O F  ZONING ADJUSTMENT 

& E m T  b 

ATTESTED B y :  
JAMES E .  M I L L E R  

Secretary t o  t h e  B o a r d  


