GOVERNMENT OF THE DISTRICT OF COLUMBIA
BOARD OF ZONING ADJUSTMENT

Application No. 12421 of Safeway Stores, Incorporated, pursuant
to Sub-section 8207.2 of the Zoning Regqulations, for a special
exception under Paragraph 3101.48 to permit accessory parking
in the R-1-B Zone at the premises 3725 and 3729 Morrison Street,
N.W., (Square 1867, Lots 74 and 76).

HEARING DATE: May 24, 1977
DECISION DATE: June 7, 1977

FINDINGS OF FACT:

1. Safeway Stores, Incorporated has applied for a special
exception that would permit continued use of Lots 74 and 76,
Square 1867, at 3725 and 3729 Morrison Street, N.W., as an
accessory parking facility to its grocery store at 5545 Connec-
ticut Avenue, N. W.

2. The lots in question are located in their entirety in
an R-1-B District but within 200 feet ofand contiguous to a C-1
District.

3. The property upon which the current Safeway Store is
sited and upon which there is accessory parking, Lots 29, 30,
31, 32, 90, 91 and 77, now appear on the land records of the
District of Columbia as one lot, Lot 92.

4. On August 24, 1967, a special exception for parking
for the property which is the subject of this application was
initially granted after a hearing and a finding by the Board
that all conditions specified in the regulations had been
satisfied. BZA Appeal No0.9217-18. The Order granted parking
on the property for five (5) years.

5. On September 1}]1,1972, Safeway Stores, Incorporated
applied to the Board for continuance of parking for the subject
property. The application, BZA No. 11244, was opposed by the
Upper Connecticut Avenue Betterment Association (UCABA), which
raised certain objections to the granting of the renewal appli-
cation. A hearing was held and an order was issued on January
31, 1973, granting parking on the property for five (5) years,
effective July 25, 1973.
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6. UCABA filed a Petition for Review of the BZA Order
in the District of Columbia Court of Appeals on April 24, 1974.
On Motion of Corporation Counsel, the Court of Appeals remanded
the case to the Board on August 7, 1974.

7. A further hearing on the application No. 11244 was held
on December 18, 1974. UCABA opposed the application. On Jan-
uary 21, 1975, the Board issued an Order denying the application
for accessory parking.

8. Safeway Stores, Incorporated filed a Petition for
Review of the BZA Order denying its application in the District
of Columbia Court of Appeals. While the appeal was pending, UCABA
and Safeway entered into negotiations to resolve the disputes
that were the basis for UCABA's opposition to the application at
the prior hearings.

9. On June 16, 1976, an agreement was reached between Safe-
way and UCABA (hereinafter referred to as "the agreement") in
which Safeway agreed to construct an additional driveway on Con-
necticut Avenue and close off the driveway on Morrison Street;
plant trees and bushes in quantities, sizes and locations, all as
agreed and as set forth in a plat attached to the agreement;
install two (2) redwood National Park Service-type trash recep-
tacles in the locations specified in the plat; construct a pedes-
trian access in accordance with the plat; not to expand the opera-
tion of the store beyond its present boundaries for twenty (20)
years; and not to expand, alter or modify the parking lot at the
store and the residential lots for twenty (20) years; not to permit
vehicular access to the store or parking lot from the alley adja-
cent to the store and parking lot; not to permit truck unloading
at the store and residential lots except between the hours of
6:00 A.M. to 10:00 P.M.; to keep the parking lot and grass areas
around the store and residential lots clean and attractive; to
maintain the plantings in a healthy and growing condition and
replace any dead plants promptly; to place a "No Parking" sign at
two points on the side of the store facing the sidewalk facing
Connecticut Avenue; and to keep the curtains at the store completely
closed during non-daylight hours.

10. On February 16, 1977, Safeway filed the agreement and an
Amended Order with the Board and requested that the Board amend
its Order to grant the special exception for parking and incor-
porate in its Order the provisions of the agreement.
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1l1. On April 6, 1975, at its Executive Session, the
Board declined to amend its Order and requested that a new
application be filed.

12. On April 12, 1977, Safeway Stores, Incorporated
filed the current Application No. 12421, which requested that
the Board issue an Order continuing the special exception for
parking in accordance with the agreement.

13. UCABA and the Chevy Chase Citizens Association
supports Application No. 12421 incorporating the terms of the
agreement.

14. ANC 3G supports Application No. 12421 incpporating
the terms of the agreement.

15. All the requirements of Article 74 for the operation
and maintenance of parking lots have been met.

16. The Safeway Store for which accessory parking is
sought serves the immediate community by providing retail
grocery facilities.

CONCLUSIONS OF LAW AND OPINION:

The Board concludes that the applicant has demonstzated
that all of the conditions specified in Paragraph 3101.48 have
been met, that the request is within 200 feet of a commercial
district and that all of the conditions of Article 74 are com-
plied with. In regard to the creation of objectionable condi-
tions, the Board concludes that the agreemént between Safeway
and the UCABA will insure that no adverse condition will result
from the use of the site as a parking lot. It is therefore
ORDERED that this application be GRANTEB, subject to the follow-
ing conditions:

1. Approval shall be for a period of two (2) years,

2. The applicant shall comply with all of the condi-
tions contained in the agreement dated June 16,
1976 and marked in the record as exhibit PH-1,
between Safeway and the Upper Connecticut Avenue
Betterment Association, a copy of which is
attached hereto.
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VOTE: 4-0 (Walter B. Lewis, Charles R. Norris, William
McIntosh and Leonard L. McCants to GRANT).

BY ORDER OF THE D. C. BOARD OF ZONING ADJUSTMENT

FINAL DATE OF OrDER: 18 JUL 1977

¥ n
ATTESTED BY: W C 0\
STEVEN E. SHER
Executive Director

THAT THE ORDER OF THE BOARD IS VALID FOR A PERIOD OF SIX
MONTHS ONLY UNLESS APPLICATION FOR A BUILDING AND/OR OCCUPANCY
PERMIT IS FILED WITH THE DEPARTMENT OF HOUSING AND COMMUNITY
DEVELOPMENT WITHIN A PERIOD OF SIX MONTHS AFTER THE EFFECTIVE
DATE OF THIS ORDER.
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* AGREEMENT, dated June 16, 1976 betwean the

N

Usoer Connecticut Avenue Betterment Association {"Assoclaticn")

and Safeway Stores, Incorporated ("Owner")
WHEREAS
A) wner is a corporation organized under the laws of

the State of Maryland and owns the residentially zon2d properties
at 3725 and 3729 Morrisonm Street, N. W., Washington, D. C. 5

roperties are more particularly described as Lots 74 ern
guare 1867 and are hereinafter referred to as "residentia

o
S

B) oOwner usas the residential lots as an 2TCess0
ing facility to its Safeway Store at 5545 Connecticut Avan
Washington, D. C. This Safeway Store comprises Lots 30, 3

’
90, 91 and 77, Square 1867 and is hereinafter referred to

C) Owner operates the store purscvant
July 17, 1983. This lease, attached hereto as
Swner with options to renew for 6 separate and
of 5 years each.

dents of the neighborhood bounded by Military Road con th R
4road Branch Road on the East, Connecticut Avenue con the West and
the District line on the North ("neighborhood").

©) Under the District of Coluwbia zoning
residential lots cannot be
'

a cormarcial enterprise
oaxd") grants a special
7, Gsnar applied to the Board for a spe:
rmit use 2f the residential lots as an &

After expiration of this spe

Roard on Septembar 11, 1972 7
would permit continucd use ©
poviking facility to the

Vi ordoor Gl 0

s oocdo aad resie s



hearing.  The Court found that the Board failed to noihe
findings of fact and conclusions of law as reguire
District's Administrative Proccedurce hat.

The Board held a second hearing on Owner's applicaticn con
becember 18, 1974. 7The Association again appeared and prosents
cvidence in opposition to Owner's application. By order of
1975, the Board denied Owner's application. Owner sought rewvi
of the Board's denial of its application in the District of Columt.:
Court of Appeals on November 7, 1975.

o

G) Thereafter, counsel for the respective partics ret
several times, with a view towards reaching a mutually satisf
solution with respect to the future utilization of the residen
lots in connection with the store.

NOW, THEREFORE, in order to resolve Owner's future utili-
zation of the residential lots in connection with the store, to
enhance and preserve the residential character of the neighborhzod
and to protect the members of the Association and other residents
of the neighborhood from further commercial encroachment and trafi-:
the parties agree as follows:

1) 1In accordance with the Proposed Re-alignment and Planting
Plan ("Plan") attached hereto as Appendix B, Owner agrees to:

(a) Construct an additional driveway on Connecticut Aver.
and close off the driveway on Morrison Street. The additional
Connecticut Avenue driveway to be constructed is marked in red in
the Plan;

. (b) Plant the trees and bushes in the guantities, sizes
and locations specified in the Plan;

(¢) Install two redwood National Park Service type trash
receptacles in the locations specified in the Plan;

(d) Construct a pedestrian access in the location speci-
fied in the Plan.

2) To prevent further commercial encroachment into the neigh-
borhood, Owner agrees not to expand operation of the store beyond
the present boundaries of the store and residential lots for a
period of 20 years. The owner further agrees not to expand, alter
or modity in any way the parking lot at the store and residential
lots for a period of 20 years, except as provided in Clause 1 herecz:.

3) Owner agrees not to permit vehicular access to the store
or store parking lot from the public alley adjacent to the store
and residential lots.

4) Owner shall not permit truck unloading at the store and
residential lots except between the hours of 6 a.m. to 10 p.m.
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5) Ownor agrees to keep the pariting lot
the store and residential lots clean and attrac

GTQES arex Lo

6) Owner agrees to maintain all plantincz o
with Clause 1 (b) hereof in a healthy growing ot
cvent any one of these plantings dic, Owner ag:s
replace any such planting, with the same type &
the same location.

in accord
jion. In
to promptly

size planting o=

7) Owner agrees to place a "No Parking" sicn at two points
on the side of the store facing the sidewalk fzcing Connecticut
Avenue.

8) Owner agrees to keep the curtains at the store completel:
closed during non-daylight hours.

9) Owner agrees to pay the Association or its designee t
sum of $1,000.00 to cover a portion of its expzsnse in this mat

(r

o
[

10) The covenants contained in this Agreermant shall run wi
the land to which they pertain, and shall be birding upon ths P
ties, their successors, heirs and assigns. Owner shall cause t=_
Agreement to be properly recorded by the Recoréer of Deeds of t=sz
District of Columbia in a manner satisfactory to counsel for th
Association, and shall pay all costs in connec=ion with said
recordation.

11) In consideration of the covenants containad herein, thsz
Association agrees, effective on the effective date hereof, to
withdraw its opposition to Owner's application in Appeal No. 1l:z--

12) This Agreement shall become effective upon the date ("eI-
fective date") that the last of the following eveants shall cccuzT:

a) Execution of this Agreement by the Owner and the
Association;

b) Full compliance with Clause 1;
c) Payment of $1,000.00 as provided in Clause 24;

d) Recordation of this Agreement as provided in Claus:z ..
and

e) Approval of this Agreement by the Board and incorzici-
of the substance of the settlement reached herein in a decisiorn =x:.
by the Board in Appeal No. 11244.

13) This agreement shall be governed in all respects by
of the District of Columbia. Owner designates the law firm o
Hanson, O'Brien, Birney and Butler of 888 17th Strcet, N, W., W
ton, D. C., or any of the members of said firm on the date h=zr<
its agent for the service of process in connection with any
arising out of the interpretation or implementetion of this 7
ment. Without prejudice to any other rights or remedies of
Association, Owner cxpressly agrees that this rgreemont mey o2
by action for specific performance.
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IN WITNESS WHEREOF, Owner and Association, each thro:z::
their representatives warranted to be duly authorized, have si
this Agreement in washington, D. C. as of the day and the year
above written.

(Corporate Seal) SAFEWAY, STORES, INCORPORATED

(a Maryland Corporation)
) ( L (2 va
By 7C bpafeld ByCC"“\ et

Norman E. Kghper Caiiz'A. Ford ~ -
Its Assistant Secretary ItsAice President
(Owner)
STATE OF MARYLAND )
) ss:

COUNTY OF PRINCE GEORGE)

I, Theresa Lopez, a Notary public in and for the Coun=z’
and State aforesaid, do hereby certify that CAREY A. FORD, Vics
President of and Attorney-in-fact for, and NORMAN E. KEUPER, ES:=.i:i-
Secretary of SAFEWAY STORES, INCORPORATED, a body corporate ur
laws of the State of Maryland, party to a certain agreement be
date as of June 16, 1976, and hereto annexed, personally appea
before me in the County and State aforesaid, the said CAREY A.
and NORMAN E. KEUPER being personally well known to me to be t
persons who executed the said agreement, and acknowledged same
be the act and deed of said corporation.

GIVEN under my hand and notarial seal, this iééjldag pote

‘//(;/ogaja.f&/ . A. D., 1977.
| ¢
(Notarial Seal) s&»&z& W: «J%M .
Theresa Lope= d
Notary Public in and for the ===
of Maryland, with principal ::::
in the County of Prince Gecoi:
My commission expires / 75 .



UPPER CONNECTICUT AVEXNUE
BETTERMENT ASSQCIATION

By //,))L{Qﬁg\

filton Ko:ler '
Its President
(Association)

DISTRICT OF COLUMBIA, SS:

. » ;
I, (zivgj%EZéééﬂblﬁﬁ%ig4 a Notary Public in and for

the District of Columbia atéresaid, do hereby certify that MILTON
KOTLER, President of and.Attorney-in-fact for, UPPER CCUNECTICUT
AVENUE BETTERMENT ASSOCIATION, a body corporate under the laws ot
the District of Columbia, party to a certain agreement bearing
date as of June 16, 1976, and hereto annexed, personally appearec
before me in the District of Columbia aforesaid, the said MILZCN
KOTLER, being personally known to me to be the person who executsl
said agreement, and acknowledged same to be the act ané deed of
said corporation.

, GIVEN under my hand and notarial seal, this ;Z/,igé day c:3
Lot A. Do, 1977.
4

. % 71/
(Notarial Seal) a. e?(ééz;/ééé%éz; ' _
Notary Public g/ r
Y Ry
1, 1vel R

My commission expires _ .

!



