
GOVERNMENT O F  THE DISTRICT O F  COLUMBIA 
BOARD OF ZONING ADJUSTMENT 

Appl ica t ion  No. 12848 of Douglas G.  D i l l a r d ,  pursuant  t o  Sub-section 
8207.2 of t h e  Zoning Regula t ions ,  f o r  a  s p e c i a l  except ion  under 
Sub-section 7104.2 t o  change a  non-conforming use  from a  t a i l o r i n g  
shop t o  a  d e l i c a t e s s e n  i n  an R-3 D i s t r i c t  on t h e  f i r s t  f l o o r  of t h e  
premises 1300 - 35th S t r e e t ,  N.W., (Square 1227, Lot 813) .  

HEARING DATE: March 13,  1979 
DECISION DATE: A p r i l  4 ,  1979 

FINDINGS OF FACT: 

1. The s u b j e c t  a p p l i c a t i o n  was scheduled f o r  t h e  Publ ic  Hearing 
of January 17,  1979. It was no t  heard s i n c e  t h e  a p p l i c a n t  d i d  not  
pos t  t h e  p rope r ty  a s  r equ i r ed  by s e c t i o n  3.33 of t h e  Supplemental 
Rules of P r a c t i c e  and Procedure b e f o r e  t h e  Board of Zoning Adjustment. 
The a p p l i c a t i o n  was rescheduled f o r  t h e  Publ ic  Hearing of February 
21, 1979. That Publ ic  Hearing was cance l l ed  because of t h e  snow. 

2 .  A t  t h e  s u b j e c t  Publ ic  Hearing of March 13, 1979, t h e  
a p p l i c a t i o n  was f i r s t  heard  a s  a  p re l imina ry  ma t t e r .  The p rope r ty  
had been pos ted  f o r  seven days i n s t e a d  of t h e  r equ i r ed  p e r i o d  of 
t e n  days.  The oppos it ion r a i s e d  no ob jec t  ion.  The Board f o r  
good cause  shown, waived t h e  t e n  days p o s t i n g  requirement.  

3. The s u b j e c t  p rope r ty  is loca t ed  a t  t h e  n o r t h  west co rne r  of 
t h e  i n t e r s e c t i o n  of N and 35th S t r e e t ,  N.W. It is i n  an R-3 
D i s t r i c t  and is known a s  1300 35th S t r e e t ,  N.W. 

4 .  The s u b j e c t  l o t  is r e c t a n g u l a r  i n  shape.  It has a  width  of 
23.43 f e e t  and a  dep th  of 64.28 f e e t .  

5. The l o t  i s  improved wi th  a  semi-detached t h r e e  s t o r y  bu i ld ing .  
The upper two f l o o r s  a r e  c u r r e n t l y  used f o r  r e s i d e n t i a l  purposes .  
The ground f l o o r  formerly  housed a  t a i l o r  shop,  - "The Needle and 
Thimble T a i l o r  Shop!' C of 0 No. B97726 i s sued  A p r i l  13,  1976, 
pe rmi t t ed  t h e  use  of t h e  f i r s t  f l o o r  a s  a  t a i l o r  shop. The shop is 
p r e s e n t l y  vacant.  
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6. The building was used as an apartment house in  the  1940's. 

7 .  Residences abut the  subject property t o  the  East on 35th 
S t r ee t  and t o  the  south, on N S t r ee t .  Directly across 35th S t r e e t ,  
the  subject premises faces three  commercial a c t i v i t i e s ,  a r e t a i l  
shoe and shoe repair  shop, a dry cleaners and a weaving equipment 
s to re .  

8. Within a block of the  subject property there are  four eat ing 
establishments. A t  the  corner of Prospect and Potomac S t r ee t s  are  
two delicatessens.  A t  the  north eas t  corner of 35th s t r e e t  is 
"Sugar's:' a sundies and sandwich shop. 

9. The applicant proposes t o  use the vacant ground f loor  of the  
subject premises as a delicatessen.  

10. The applicant proposes t o  o f f e r  for  s a l e  cold cu t s ,  cheeses, 
so f t  drinks,  sandwiches, pas t ry ,  coffee and t ea .  The hot items fo r  
s a l e  w i l l  be t e a ,  coffee and toas t .  Cold cuts  and cheeses w i l l  be 
sold by weight. The applicant a l so  has plans t o  use cooking and 
warming e l e c t r i c  un i t s .  

11. Deliveries w i l l  be made four times a month o r  once a week. 

1 2 .  The applicant intends t o  employ one t o  two employees. The 
business w i l l  be managed by members of the  family of the  operater.  

13. The food w i l l  be stored in food lockers and i n  the  display case. 

14. The hours of the  business w i l l  be from ten t o  s i x  on week 
days, eleven t o  s i x  on Saturdays and closed on Sundays. 

15. The only exter ior  change proposed by the  applicant is 
replacement of the  door on the  building. 

16. Pursuant t o  Sub-section 7104 - 2  of the  Zoning Regulation's,  
a c l a s s  11 non-conforming use may be changed t o  use which is permitted 
i n  the  most r e s t r i c t i v e  d i s t r i c t  in  which the  exis t ing non-conforming 
use is permitted, i f  approved be the  Board of Zoning Adjustment. 
Both a t a i l o r i n g  shop and a del icat tessen a re  f i r s t  permitted i n  
a C - 1  D i s t r i c t .  



BZA Order No. 12848 
Page 3 

17. Residents and proper ty  owners i n  t h e  a r e a  of 1300 35th 
S t r e e t ,  N.W. submitted a p e t i t i o n  of n ine ty-s ix  s i g n a t u r e s  i n  
oppos i t ion  t o  t h e  a p p l i c a t i o n  on t h e  grounds t h a t  t h e  new use  
would not  be a d e s i r a b l e  neighborhood f a c i l i t y .  It would be 
ob jec t ionab le  and it would adverse ly  a f f e c t  t h e  c h a r a c t e r  of t h e  
neighborhood. The p e t i t  ion s t a t e d  t h a t  t h e  proposed "New York S t y l e "  
d e l i c a t e s s e n  would be o f fens ive  and d i s r u p t i v e  t o  t h e  gene ra l  
cha rac te r  of t h e  neighborhood f o r  t h e  fol lowing reasons.  

There would be  an ob jec t ionab le  inc rease  i n  vehicu lar  t r a f f i c  
i n  t h i s  r e s i d e n t i a l  neighborhood: 

1. Commercial d e l i v e r y  veh ic l e s  wi th  no loading f a c i l i t i e s  
would encroach on surrounding r e s i d e n t i a l  p r o p e r t i e s ;  

2. Parking and double parking would inc rease  i n  an a l ready  
congested a r e a ;  

3. Ear ly  hour wholesale d e l i v e r y  and t r a s h  pick-up would 
cause excessive noise  and v ib ra t ions  i n  t h e  a r e a .  

There would be an inc rease  i n  p o l l u t i o n  throughout t h e  
neighborhood from: 

1. Vehicular fumes; 

2 .  Customer l i t t e r  i n  pedes t r i an  a r e a s ;  

3. Del ica tessen  garbage and t r a s h ;  

4.  Noise - a t  a l l  hours ; 

5. Food, waste and cooking odors.  

There would be an inc rease  i n  r e s t au ran t - a s soc ia t ed  
f i l t h - a t t r a c t  i ve  t o  roaches ,  roden t s ,  vermin and s t r a y  
animals,  e t c .  

There would be an a d d i t i o n a l  hazard t o  t h e  l o c a l  elementary 
school  s t u d e n t s  who a r e  au thor ized  t o  use  N S t r e e t ,  between 
35th and 36th S t r e e t s ,  N.W. as a playground during c e r t a i n  
hours of t h e  day,  inc luding  lunch hour. 
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The p e t i t i o n  f u r t h e r  s t a t e d  t h a t  t h e  proposed d e l i c a t e s s e n  
would provide no needed s e r v i c e  t o  t h e  neighborhood. There 
a r e  de l i ca te s sens  and o the r  s i m i l a r  type f a c i l i t i e s  wi th in  one 
t o  t h r e e  blocks North, West and South of 1300 35th S t r e e t ,  N.W. 
The Board concurs wi th  t h e  t h r u s t  of t h e s e  ob jec t ions .  

18. The a b u t t i n g  proper ty  owner t e s t i f i e d  i n  oppos i t ion  f o r  
t h e  same reasons a s  t h e  aforementioned p e t i t i o n  s i g n e r s .  He a l s o  
t e s t i f i e d  t h a t  t h e  use of h i s  proper ty  would be  t h e  most a f f e c t e d  
by t h e  proposed use.  

19. The C i t i z e n s  Associat ion of Georgetown by l e t t e r  of 
January 10, 1979 s t a t e d  t h a t  i ts membership had unanimously adopted 
a r e s o l u t i o n  i n  oppos i t ion  t o  t h e  a p p l i c a t i o n  based on t h e  reasons 
l i s t e d  i n  Finding of Fact number seventeen. 

20. ANC 3A by l e t t e r  of January 11, 1979,acknowledged r e c e i p t  
of a p e t i t i o n  i n  oppos i t ion  t o  t h e  a p p l i c a t i o n  s igned by t h e  major i ty  
of r e s i d e n t s  i n  t h e  a r e a  surrounding 1300 35th S t r e e t ,  N.W. Also,  
by l e t t e r  of March 8 ,  1979, ANC 3A informed t h e  Board t h a t  a t  i t s  
r egu la r  monthly meeting on March 7 ,  1979, a r e s o l u t i o n  unanimously 
opposing t h e  a p p l i c a t i o n  was passed. No s p e c i f i c  grounds f o r  
t h e  oppos i t ion  were s t a t e d .  

2 1 .  There was one p e t i t i o n  i n  support  of t h e  app l i ca t ion .  The 
opposi t ion objec ted  t o  it on t h e  grounds t h a t  many of t h e  s i g n e r s  
had not l i s t e d  t h e i r  addresses  and some of those  t h a t  d i d  s o  were 
l i v i n g  a t  addresses  blocks away from t h e  sub jec t  s i t e .  

CONCLUSIONS OF LAW: 

Under Sub-section 7104.2, of t h e  Zoning Regulations a Class  I1 
nonconforming use may b e  changed t o  a use wliich is permit ted i n  
t h e  most r e s t r i c t i v e  d i s t r i c t  i n  which t h e  e x i s t i n g  nonconforming use 
is  permit ted.  I n  t h e  sub jec t  app l i ca t ion  t h e  e x i s t i n g  non-conforming 
use and t h e  proposed non-conforming use a r e  f i r s t  permit ted i n  
C-1 D i s t r i c t s .  The Board no tes  however t h a t  Sub-section 7104.2 is 
f u r t h e r  c o n t r o l l e d  by Sec t ion  7109. Based on t h e  record t h e  Board 
concludes t h a t  under Sec t ion  7109, t h e  proposed use is  not  a 
neighborhood f a c i l i t y .  The neighbors ob jec t  t o  it and t h e r e  is  a 
s u f f i c i e n t  number of e a t i n g  f a c i l i t i e s  a l ready i n  t h e  neighborhood. 
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Also, assuming t h a t  t h e  use is a neighborhood f a c i l i t y ,  it was 
found objec t ionable  by t h e  ANC, t h e  c i t i z e n ' s  Association of 
Georgetown, t h e  abu t t ing  proper ty  owner and o the r  neighborhood 
r e s i d e n t s ,  with which t h e  Board concurs. The Board concludes 
t h a t  t h e  genera l  cha rac te r  of uses and s t r u c t u r e s  e x i s t i n g  wi th in  
t h e  immediate a rea  of t h e  non-conforming use a r e  r e s i d e n t i a l  or 
of low i n t e n s i t y  commercial a c t i v i t i e s  . To grant  t h e  app l i ca t ion  
would increase  t h e  amount of no i se ,  t r a f f i c ,  v ib ra t ion ,  o r  any o the r  
de le te r ious  e x t e r n a l  e f f e c t  which t h e  proposed non-conforming use 
can reasonably be a n t i c i p a t e d  t o  generate  o r  c r e a t e .  

Las t ly ,  t h e  Board f u r t h e r  concludes t h a t  under Sub-section 8207.2 
t h e  proposed use would adversely a f f e c t  t h e  neighborhood and 
would not be i n  harmony wi th  t h e  genera l  purpose and i n t e n t  of t h e  
Zoning Regulation's and maps. Accordingly, f o r  a l l  t h e  above 
reasons,  it is ORDERED t h a t  t h e  app l i ca t ion  be DENIED.  

VOTE: 3-1 (Chloeth ie l  Woodard Smith, William F.  McIntosh, and 
Charles R. Norr is  t o  deny, Leonard L. McCants t o  g ran t )  

BY ORDER OF THE D.C. BOARD OF ZONING ADJUSTMENT 

ATTESTED BY: k‘t*)R 
STEVEN E.  SHER 
Executive Direc tor  

FINAL DATE OF ORDER: . 5 JirLI979 

Under Sub-sect ion 8204.3 of t h e  Zoning Regulations "no dec is ion  o r  
order  of t h e  Board s h a l l  t ake  e f f e c t  u n t i l  t e n  days a f t e r  having 
become f i n a l  pursuant t o  t h e  Supplemental Rules of P r a c t i c e  and 
Procedure before  t h e  Board of Zoning Adjustment." 


