GOVERNMENT OF THE DISTRICT OF COLUMBIA
BOARD OF ZONING ADJUSTMENT

Application No. 12893 of Maurice A. Sislen, pursuant to Sub-
section 8207.2 of the Zoning Regulations for a special
exception under Sub-section 7104.2 to change a non-conforming
use from a retail grocery store, first floor and basement,
storage to a grocery store and delicatessen, first floor,

and basement for storage in an R-3 District at the premises
2501-2503 North Capitol Street, N.E., (Square 3503, Lots 30
and 31).

HEARING DATE: March 21, 1979
DECISION DATE: April 4 and May 2, 1979

FINDINGS OF FACT:

1. The subject site is located at the northeast corner
of the intersection of North Capitol and Channing Streets,
N. E. and is known as 2501-2503 North Capitol Street, N.E.
It is in an R~-3 District.

2. The subject site is approximately 1,789 sqguare feet
in area and is improved with a two story brick structure
with three stores.

3. The lessee of the subject property operates two
of the stores, the Fairway Market and the Shurway Cleaners.
In between the two stores is another store with a separate
entrance which is now closed. It is used as part of the
Fairway Market's storage space.

4. The lessee operates the Fairway Market as a retail
grocery store. He proposes to use the vacant storage as
a delicatessen carry-out and thus expand his grocery
business. Both of these stores have storage spaces in
the basement.

5. In the subject retail grocery store the lessee
sells pre-packaged sandwiches pre-packaged meats for sandwiches
and beer, among other items. Such sales constitute a small
percentage of the total sales of the establishment. 1In
the proposed delicatessen the lessee would sell meats, fish,
hamburgers and other prepated foods. Such items would be
prepared on the premises for carry-out purposes.
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6. The lessee would employ someone to operate the
delicatessen. The hours would be from 8:00 a.m. to 8:00 p.m.
There would be no facilities for the purchasers to eat or
drink in the delicatessen. The delicatessen would have a
separate entrance from the street for the retail grocery
store. Both stores are connected inside the property through
a common door.

7. A Certificate of Occupancy, No. B104617 and a
license, No. 6672, has been issued to the lessee to operate
the subject grocery store. This includes pre-packaged foods
and sandwiches for off-premises consumption.

8. The subject grocery store has been registered as a
non-conforming use since 1958.

9. A grocery store is a use first permitted in a
C-1 District. A delicatessen or carry-out is also a use
first permitted in a C-1 District.

10. Advisory Neighborhood Commission 5C, by letter of
March 18, 1979, opposed the application for the reasons
listed in a petition circulated in the neighborhood, by an
individual resident, namely:

a. Drivers of dump trucks which haul dirt,
trash etc. and heavy vans making deliveries
to super markets, oil companies and department
stores will be stopped on both sides of the
street between 9:00 and 4:00 as they were
last summer while the drivers eat.

b. More trash, beer and soda bottles and cans,
will be thrown on the street than presently
is the case.

c. In many cases truck drivers leave their
engines running while they get food, thereby
creating more noise and air pollution in the
area

d. The cracks in the walls of homes caused by
vibration when the big trucks pass through
the area will become larger because more
trucks will come to the area.

e. Women and children were exposed to much obscene
language and unwanted heckling by truck drivers
last summer while going to the store.
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Many young girls resorted to travelling through
the alley or in groups for fear of being
approached by truck drivers. This condition
would be worsened by the opening of a carry-out.

f. Changing the retail grocery store to a delica-
tessen and grocery store does not serve any
need of the residents and will adversely affect
the lives and property of the patrons whom the
store was established to serve.

g. Carryouts are traditionally establishments that
tend to attract teenagers which can create
more problems of congestion and delinquency by
attracting a new crop of outsiders.

11. The individual property owner mentioned above
appeared at the Public Hearing and opposed the application
for the reasons listed above. He was not opposed to the

subject store remaining as a grocery store but to its expansion
to a carry-out.

12. The lessee testified that he had received no complaints
during the three years he operated the grocery store. He
further testified that he cleans the sidewalk of trash and
debris every morning.

13. The Board is required by statute to give great
weight to the issues and concerns expressed by the ANC.
In addressing the issues and concerns of the ANC as well
as other opposition the Board notes that the present use of
the subject property as a grocery store is a non-conforming
use in an R-3 District. However, it is a use which was in
existence prior to May 12, 1958, the effective date of the
current Zoning Regulations and cannot be terminated by the
Board. The Board has the authority however to disallow its
expansion or the creation of a new non-conforming use in the
form of a delicatessen. A delicatessen is- a more intense
use of property than a grocery store involving more debris,
trash, noise and pollution. For these reasons the Board agrees
with the ANC. As to the other reasons cited, such as property
damages and protection from obscenity and abuse the Board
finds no probative evidence in the record to reflect such
grounds for a denial of the application.

14. Subsequent to the hearing, the Board considered
the application at its meeting held on April 4, 1979. The
Board considered in what way the application represented a
proposed expansion of a non-conforming use. The Board asked
the Zoning Administrator for a report on what would be

permitted under the present Certificate of Occupancy for a
grocery store.
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15. By memorandum dated April 18, 1979, James J. Fahey,
the Zoning Administrator reported that, as he interprets
and applies the Zoning Regulations, a grocery store could
sell pre-packaged sandwiches prepared off the premises, and
that the present Certificate of Occupancy for the subject
site as a grocery store would allow such sales.

CONCLUSIONS OF LAW AND OPINION:

Based on the record the Board concludes that the
applicant is seeking a special exception to change one
non-conforming use to another non-conforming use. The Board
concludes that the application can be granted, in that the
proposed use is permited in the most restrictive district
in which the existing use is permitted. However, the Board,
for the reasons stated in Finding of Fact No. 13, in
addressing the issues and concerns of the ANC, concludes
that for other reasons the relief cannot be granted. The
proposed use is more intense than the present use, would
represent an expansion of a non-conforming use and would be
contrary to the intent and purpose of the Zoning Regulations
which are designed to minimize the the effects of non-conforming
uses and ultimately affect their elimination. The proposed
use is opposed by the community because it will create
an adverse affect on the use of neighboring property. In
that the Board concurs. Accordingly, it is ORDERED that
the application is DENIED.

VOTE :

4-1 (Charles R. Norris, Chloethiel Woodard Smith and
William F. McIntosh to deny, Walter B. Lewis
to deny by proxy, Leonard L. McCants opposed).

BY ORDER OF THE D. C. BOARD OF ZONING ADJUSTMENT

ATTESTED By: E
STEVEN E. SHER
Executive Director

P 1978

FINAL DATE OF ORDER:

UNDER SUB-SECTION 8204.3 OF THE ZONING REGULATIONS "NO DECISION
OR ORDER OF THE BOARD SHALL TAKE EFFECT UNTIL TEN DAYS AFTER
HAVING BECOME FINAL PURSUANT TO THE SUPPLEMENTAL RULES OF
PRACTICE AND PROCEDURE BEFORE THE BOARD OF ZONING ADJUSTMENT.



