
G O V E R N M E N T  OF T H E  
B O A R D  O F  Z O N I N G  ADJUSTMENT 

Appeal No. 1 2 9 2 6  o f  D i scoun t  Drugs Wiscons in  I n c . ,  t / a  Rodman's 
Drug S t o r e ,  p u r s u a n t  t o  S e c t i o n s  8102 and 8206 of  t h e  Zoning 
R e g u l a t i o n s  from t h e  d e c i s i o n  of  t h e  C h i e f ,  P e r m i t  Branch,  
Department of L i c e n s e s ,  I n v e s t i g a t i o n  and I n s p e c t i o n  t o  c a n c e l  
C e r t i f i c a t e  of Occupancy No. B - 1 1 0 9 4 1 ,  a u t h o r i z i n g  "Drug-store-  
R e t a i l  and Sa le  o f  \.line and B e e r  i n  Comnercial  P a r t  o f  
B u i l d i n g "  i n  a C-2-A and R-2 D i s t r i c t  a t  t h e  p r e m i s e s  5 1 0 0  
Wisconsin Avenue, N . N . ,  (Square  1656,  L o t  9 ) .  

HEARING DATE: May 23,  1 9 7 9  
DECISION DATE: June  6 ,  1 9 7 9  

FINDINGS OF FACT: - 

1. The Board,  a t  t h e  P u b l i c  Hear ing  p e r m i t t e d  ANC 3E 
and t h e  F r i e n d s h i p  Neighborhood C o a l i t i o n  t o  i n t e r v e n e .  

2 .  The s u b j e c t  p remises  i s  l o c a t e d  on t h e  w e s t  s i d e  
of  Wisconsin Avenue, N.W. between G a r r i s o n  S t r e e t  on t h e  
s o u t h  and I-larrison S t r e e t  on t h e  n o r t h .  I t  i s  p a r t  o f  a 
cornmercial development  which c o n t a i n s  Rodman's Drug S t o r e ,  
A l f i o ' s  La T r a t t o r i a  R e s t a u r a n t ,  an o f f i c e  of  I n t e r s t a t e  
Savingsand Loan A s s o c i a t i o n ,  a b e a u t y  shop and a motion 
p i c t u r e  t h e a t r e .  There are a l s o  o f f i c e s  l o c a t e d  on t h e  
upper  f l o o r s  of t h e  b u i l d i n g .  The l o t  i s  i n  a C-2-A and 
R-2 D i s t r i c t .  The p remises  i s  known as 5100 Wisconsin 
Avenue, N .  W .  

3. A C e r t i f . i c a t e  of Occupancy, No. B - 1 1 0 9 4 1 ,  w a s  
i s s u e d  October  1 3 ,  1978 t o  t h e  a p p e l l a n t  t o  u s e  t h e  s u b j e c t  
p remises  f o r  pu rpose  of  d r u g s t o r e - r e t a i l  and sales o f  wine 
and b e e r  i n  t h e  commercial  p a r t  o f  t h e  b u i l d i n g ;  lower l e v e l ,  
s t o r a g e  o f  wine and beer. 

4 .  B y  l e t t e r  of  Ma.rch 7 ,  1 9 7 9 ,  t h e  Chief  o f  t h e  P e r m i t  
Branch,  Department o f  L i c e n s e s ,  I n v e s t i g a t i o n s  and I n s p e c t i o n s  
n o t i f i e d  t h e  a p p e l l a n t  t h a t  t h e  s u b j e c t  C e r t i f i c a t e  of  
Occupancy w a s  c a n c e l l e d .  The s p e c i f i c  grounds  f o r  t h e  
c a n c e l l a t i o n  as c i t e d  i n  t h e  March 7 ,  1 9 7 9  l e t t e r  were as 
f o l l o w s :  

"The c e r t i f i c a t e  w a s  i s s u e d  e r r o n e o u s l y ,  i n  t h a t  
t h e r e  w a s  no a d m i n i s t r a t i v e  d e t e r m i n a t i o n  t h a t  t h e  
a u t h o r i z e d  u s e s  complied w i t h  t h e  Zoning Xegu la t ions  
and t h e  B u i l d i n g  Code. Such a d e t e r m i n a t i o n  i s  
r e q u i r e d  i n  o r d e r  t o  e n f o r c e  t h e  p r o v i s i o n s  o f  S e c t i o n  
8104 of  t h e  Zoning R e g u l a t i o n s .  
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I n  a d d i t i o n ,  r e c e n t  i n s p e c t i o n s  o f  t h e  p r e m i s e s  
demons t r a t e  t h a t ,  because  o f  v a r i o u s  v i o l a t i o n s  o f  t h e  
B u i l d i n g  Code, F i r e  P r e v e n t i o n  Code, and Zoning 
R e g u l a t i o n s ,  it c o u l d  n o t  have  been concluded  t h a t  
t h e  u s e  a u t h o r i z e d  d i d  i n  f a c t  comply as r e q u i r e d .  
The n o t e d  v i o l a t i o n s  are:  

Zoning R e g u l a t i o n s :  f a i l u r e  t o  p r o v i d e  r e q u i r e d  
l o a d i n g  b e r t h s ,  i n  t h a t  t h e  
areas i n t e n d e d  t o  s e r v e  as 
l o a d i n g  b e r t h s  have  s u f f e r e d  
a d i v e r s i o n  o f  pu rpose .  
Zoning R e g u l a t i o n s ,  Sec. 7305." 

The l e t t e r  a l s o  c i t e d  numerous B u i l d i n g  Code and F i r e  P r e v e n t i o n  
Code d e f i c i e n c i e s ,  n o t  h e r e  a t  i s s u e .  

5 .  The Zoning A d m i n i s t r a t o r  t e s t i f i e d  t h a t  based  upon 
c o m p l a i n t s  from t h e  i n t e r v e n o r s  t h a t  p a r k i n g  w a s  n o t  
a v a i l a b l e  f o r  t h e  cus tomers  o f  Rodman's and t h a t  t h e  l o a d i n g  
s e c t i o n s  w e r e  a l s o  b e i n g  used  f o r  p a r k i n g ,  an o n - s i t e  
i n s p e c t i o n  w a s  made o f  t h e  subject p r e m i s e s  i n  November 1978. 
V i o l a t i o n s  of t h e  l o a d i n g  b e r t h  and p l a t f o r m  p r o v i s i o n s  o f  
A r t i c l e  73 o f  t h e  Zoning R e g u l a t i o n s  and v i o l a t i o n  of  t h e  
o f f - s t r e e t  p a r k i n g  r e q u i r e m e n t s  of A r t i c l e  7 2  w e r e  d i s c o v e r e d  
Subsequen t ly  v i o l a t i o m o f  t h e  B u i l d i n g  Code and F i r e  P r e v e n t i o n  
R e g u l a t i o n s  w e r e  d i s c o v e r e d .  The Zoning A d m i n i s t r a t o r  on 
February  9 ,  1 9 7 9  r e q u e s t e d  t h e  P e r m i t  Branch t o  c a n c e l  t h e  
C e r t i f i c a t e  of  Occupancy s i n c e  a n  i n v e s t i g a t i o n  o f  t h e  Zoning 
A d m i n i s t r a t o r ' s  f i l e s  d i s c l o s e d  t h a t  t h e  Ce r t i f i ca t e  o f  
Occupancy had been i s s u e d  w i t h o u t  a d e t e r m i n a t i o n  hav ing  
been made t h a t  t h e  p remises  complied w i t h  t h e  Zoning R e g u l a t i o n s  
and t h e  B u i l d i n g  Code, as r e q u i r e d  by Sub-sec t ion  8104.1 
o f  t h e  Zoning R e g u l a t i o n s .  

6 .  A f t e r  t h e  i s s u a n c e  of  t h e  a fo remen t ioned  March 7 ,  1 9 7 9  
l e t t e r  o f  c a n c e l l a t i o n  t h e  s u b j e c t  b u i l d i n g  w a s  r e g i s t e r e d  
under  A r t i c l e  5 4  o f  t h e  Zoning R e g u l a t i o n s  which d e a l s  w i t h  
e x i s t i n g  s t r u c t u r e s .  A t  t h e  t i m e  o f  r e g i s t r a t i o n  p l a n s  
w e r e  s u b m i t t e d  and on approx ima te ly  A p r i l  1 0 ,  1 9 7 9  t h e  
Zoning A d m i n i s t r a t o r  m e t  w i t h  a p p e l l a n t ' s  c o u n s e l  and a r c h i t e c t  
and reviewed t h e  p a r k i n g  p l a n s .  The a p p e l l a n t  w a s  p r o v i d i n g  
2 0 9  p a r k i n g  s p a c e s .  The Zoning R e g u l a t i o n s  r e q u i r e  2 0 1  s p a c e s .  
E i g h t y  o f  t h e  r e q u i r e d  s p a c e s  w e r e  a l l o t e d  t o  o f f i c e s  i n  t h e  
s u b j e c t  b u i l d i n g ,  e i g h t y - t h r e e  s p a c e s  t o  t h e  t h e a t e r ,  one 
s p a c e  t o  t h e  s a v i n g s  and l o a n ,  f i f t e e n  s p a c e s  t o  t h e  r e s t a u r a n t  
and twenty-two s p a c e s  t o  t h e  s u b j e c t  Rodman's Drug S t o r e .  
No s p a c e s  w e r e  r e q u i r e d  f o r  t h e  b e a u t y  shop.  
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7.  A t  t h e  A p r i l  1 0 ,  1 9 7 9  meeting i t  was d iscovered  
from a review of t h e  park ing  p l ans  t h a t  a l though twenty-two 
spaces  w e r e  a l l o t e d  t o  Rodman's Drug S t o r e  they  w e r e  n o t  
always a v a i l a b l e  f o r  Rodman's use because of o t h e r  l e a s i n g  
arrangements of  t h e  park ing  spaces .  A f u n e r a l  p a r l o r  t o  
t h e  n o r t h  of t h e  s u b j e c t  p rope r ty  had e x c l u s i v e  use  of 
twenty- three spaces .  

8. The Zoning Adminis t ra tor  reques ted  cop ie s  of  t h e  
l e a s i n g  agreements from a p p e l l a n t ' s  counsel  so  t h a t  t h e  
park ing  problem could be r e so lved .  A s  of t h e  d a t e  of t h e  
hea r ing  t h e  l e a s e s  had n o t  been submit ted t o  t h e  Zoning 
Adminis t ra tor ,  who was thus  unable t o  determine how many 
spaces  w e r e  a c t u a l l y  a v a i l a b l e  t o  t h e  b u i l d i n g  a t  5100 
Wisconsin Avenue. 

9 .  The a p p e l l a n t  o b j e c t e d  t o  t h e  i n t r o d u c t i o n  of 
evidence as t o  v i o l a t i o n s  concerning t h e  park ing  p l an  
s i n c e  t h e  l e t t e r  of March 7 ,  1 9 7 9  r e f e r r e d  only t o  t h e  
loading  b e r t h  and p l a t fo rm p rov i s ions  of t h e  Zoning Regulat ions 
The  Chair  r u l e d  t h a t  t h e  a p p e l l a n t  had n o t i c e  as evidenced 
from h i s  counsel's and a r c h i t e c t ' s  c o n t a c t s  w i th  t h e  Zoning 
Adminis t ra tor  regard ing  t h e  e n t i r e  ques t ion  of park ing  
inc lud ing  t h e  l e a s i n g  arrangements and t h a t  t h e  park ing  and 
p l a t fo rm i s s u e s  w e r e  i n t e g r a t e d  from t h e  very beginning.  

The a p p e l l a n t  a l s o  argued t h a t  t h e  v i o l a t i o n s  of 
t h e  load ing  b e r t h  and p l a t fo rm p r o v i s i o n s  had been s i n c e  
c o r r e c t e d  and accord ingly  t h e  C e r t i f i c a t e  of Occupancy should 
be r e i n s t a t e d .  The Chair  r u l e d  t h a t  t h e  i s s u e  w a s  whether 
t h e  cond i t ions  existed on October 1 3 ,  1978 when t h e  C e r t i f i c a t e  
of Occupancy was i s s u e d  and n o t  a t  a subsequent  d a t e .  The 
Chair  f u r t h e r  r u l e d  t h a t  t h e  i s s u e  be fo re  t h e  Board i s  n o t  
whether t h e  a p p e l l a n t  i s  e n t i t l e d  t o  a new C e r t i f i c a t e  of 
Occupancy b u t  whether t h e  d e c i s i o n  of  t h e  P e r m i t  Branch 
on March 7 ,  1 9 7 9  w a s  v a l i d .  

1 0 .  Advisory Neighborhood Commission 3E opposed t h e  
Appeal. By l e t t e r  of May 11, 1 9 7 9  i t  advised  t h e  Board 
t h a t  t h e  ANC voted unanimously t o  oppose t h e  r e i s s u a n c e  of 
t h e  C e r t i f i c a t e  of Occupancy f o r  Rodman's Discount Drugstore  
i n  Case No. 1 2 9 2 6 .  The oppos i t i on  by t h e  Advisory Neigh- 
borhood Commission, supported by t h e  r e s i d e n t s  of t h e  a r e a  
remains u n t i l :  

a .  Rodman's c o r r e c t e d  t h e  t o t a l  l i s t  of f i r e  
v i o l a t i o n s  f o r  which they have been c i t e d  
by t h e  F i r e  Marshal l ;  
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b .  

C. 

d. 

Rodman's h a s  p r e s e n t e d  documented p roof  t h a t  
t h e y  have f u l l  u s e  of  p a r k i n g  s p a c e s  s u f f i c i e n t  
f o r  t h e  s q u a r e  f o o t a g e  of t h e  s t o r e  i n  compliance 
w i t h  D. C.  Zoning R e g u l a t i o n s ;  

t h e  l o a d i n g  dock r e q u i r e m e n t s  of t h e  Zoning 
R e g u l a t i o n s  f o r  t h a t  s i z e  of s t o r e  are m e t  
f u l l y ;  

t h e  owner of  t h e  b u i l d i n g  o r  M r .  Rodman s o l v e s  
t h e  t r a f f i c  c i r c u l a t i o n  p a t t e r n  problems b r o u g h t  
o u t  a t  t h e  BZA h e a r i n g  i n  1 9 7 6 .  The Department 
of  T r a n s p o r t a t i o n  recommended a t  t h a t  t i m e  
t h a t  t r a f f i c  s h o u l d  e n t e r  t h e  p a r k i n g  l o t  on 
G a r r i s o n  S t ree t  and e x i t  on H a r r i s o n  Street .  

I n  v i e w  o f  non-compliance by Rodman's i n  t h e  p a s t ,  t h e  
ANC recommended t h a t  t h e  Board of  Zoning Adjustment  s h o u l d  
invoke  any and a l l  p e n a l t i e s  d e s e r v e d  t o  be invoked under  t h e  
l a w .  

11. Counsel  f o r  t h e  ANC s t a t e d  t h e  b a s i c  grounds  o f  
t h e  A N C ' s  o p p o s i t i o n  w a s  t h a t  t h e  p remises  w e r e  n o t  i n  
compliance w i t h  t h e  Zoning R e g u l a t i o n s  as t o  l o a d i n g  and 
p a r k i n g  a t  t h e  t i m e  t h e  C e r t i f i c a t e  of Occupancy w a s  i s s u e d ,  
and t h a t  no p r o p e r  d e t e r m i n a t i o n  w a s  made t h a t  che p r e m i s e s  
complied w i t h  t h e  Zoning R e g u l a t i o n s  b e f o r e  t h e  C e r t i f i c a t e  
of  Occupancy w a s  i s s u e d .  

1 2 .  A t  t h e  P u b l i c  Hear ing  a r e p r e s e n t a t i v e  o f  t h e  ANC 
t e s t i f i e d  t h a t  on May 1 3 ,  1 9 7 9  s h e  had i n s p e c t e d  t h e  s u b j e c t  
p remises  and had found a d e l i v e r y  t r u c k  pa rked  on G a r r i s o n  
Street  and un load ing  t h e r e  s i n c e  t h e  l o a d i n g  dock w a s  c h a i n e d  
and t h e  t r u c k  c o u l d  n o t  e n t e r .  She a l s o  found t h a t  where 
t h e  c h a i n  w a s  broken cars had e n t e r e d  and pa rked  up a g a i n s t  
t h e  apron  o f  t h e  b u i l d i n g .  The l o a d i n g  dock t h a t  was 
obse rved  w a s  immedia te ly  a t  a r i g h t  a n g l e  t o  a s m a l l  entryway 
which i s  b locked  by an e l ec t r i c  a r m .  The a r m  p r o h i b i t e d  
e n t r y  o f  a l a r g e  t r u c k .  The ANC f u r t h e r  t e s t i f i e d  t h a t  
c i r c u l a t i o n  th rough  t h e  l o t  i s  impeded and i s  made worse 
by t h e  w a l l s  which are set  up t o  a s s u r e  entryway t o  t h e  l e a s e d  
s p a c e s .  

w e i g h t  t o  t h e  i s s u e s  and conce rns  o f  t h e  ANC. The Board concur s  
w i t h  a l l  t h e  recommendations o f  t h e  ANC. The Board n o t e s  
h o w e v e r , t h a t  i t  i s  n o t  w i t h i n  i t s  j u r i s d i c t i o n  t o  r u l e  on 
b u i l d i n g  and f i r e  code v i o l a t i o n s .  A l so ,  t h e  Board i s  n o t  
a n  en fo rcemen t  agency and i s  n o t  empowered t o  invoke  p e n a l t i e s .  
The Board f u r t h e r  f i n d s  t h a t  t h e  i s s u e  of  t r a f f i c  c i r c u l a t i o n  
i s  n o t  p r o p e r l y  b e f o r e  t h e  Board a t  t h i s  t i m e ,  e s p e c i a l l y  as 
to c o n g e s t i o n  on p u b l i c  streets.  

13 .  The Board i s  r e q u i r e d  by s t a t u t e  t o  g i v e  g r e a t  
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1 4 .  The F r i e n d s h i p  Neighborhood C o a l i t i o n  opposed t h e  
Appeal on t h e  grounds t h a t  t h e  p r e m i s e s  w e r e  n o t  i n  conformance 
w i t h  t h e  Zoning R e g u l a t i o n s  when t h e  C e r t i f i c a t e  of  Occupancy 
w a s  i s s u e d .  The F r i e n d s h i p  Neighborhood C o a l i t i o n  a l s o  n o t e d  
t h a t  t r u c k s  are p a r k i n g  on G a r r i s o n  S t r e e t  i n s t e a d  of a t  
t h e  un load ing  dock ,  t h e  p a r k i n g  s p a c e s  are compar tmenta l ized  
which i n t e r f e r e s  w i t h  t r a f f i c  c i r c u l a t i o n  and t h e  p a r k i n g  
on G a r r i s o n  Street  i n t r u d e s  i n t o  t h e  r e s i d e n t i a l  ne ighborhood.  
The FNC recommended t h a t  a l l  areas o f  t r a f f i c  concern  b e  
worked o u t  b e f o r e  any C e r t i f i c a t e  of  Occupancy i s s u e s .  The 
Board r e sponds  t o  t h o s e  i s s u e s  w i t h  t h e  same r e s p o n s e  c i t e d  
t o  t h e  ANC. 

15 .  The e v i d e n c e  i s  u n c o n t r o v e r t e d  on t h e  r e c o r d  t h a t  t h e  
l o a d i n g  r e q u i r e m e n t s  o f  t h e  R e g u l a t i o n s  w e r e  n o t  m e t  when 
t h e  C e r t i f i c a t e  of Occupancy w a s  i s s u e d ,  t h a t  no p a r k i n g  and 
l o a d i n g  p l a n s  w e r e  s u b m i t t e d  and t h a t  no d e t e r m i n a t i o n  w a s  
made t h a t  t h e  p remises  complied w i t h  t h e  Zoning R e g u l a t i o n s  
a t  t h e  t i m e  t h e  C e r t i f i c a t e  of Occupancy w a s  i s s u e d .  

CONCLUSIONS O F  LAW AND O P I N I O N :  

Based on t h e  r e c o r d  t h e  Board conc ludes  t h a t  t h e  Appeal 
must be  d e n i e d .  The a p p e l l a n t ' s  p remises  as t o  a p a r k i n g  
p l a n  and a l o a d i n g  p l a n  w e r e  n o t  i n  confo rmi ty  w i t h  t h e  
p r o v i s i o n s  o f  t h e  Zoning R e g u l a t i o n s  on October  1 3 ,  1978 
t h e  d a t e  t h a t  C e r t i f i c a t e  of  Occupancy No. B-110941 w a s  
i s s u e d .  A l so ,  t h e  C e r t i f i c a t e  of Occupancy w a s  n o t  i s s u e d  
i n  confo rmi ty  w i t h  t h e  p r o c e d u r a l  r e q u i r e m e n t s  o f  t h e  
Zoning R e g u l a t i o n s  i n  t h a t  no d e t e r m i n a t i o n  w a s  made p r i o r  
t o  t h e  i s s u a n c e  of  t h e  C e r t i f i c a t e  of  Occupancy. 

The Board conc ludes  t h a t  a C e r t i f i c a t e  of  Occupancy 
imprope r ly  i s s u e d  i s  one which i n h e r e n t l y  t h e  D i s t r i c t  of 
Columbia Government h a s  t h e  a u t h o r i t y  t o  c a n c e l .  The 
Board conc ludes  t h a t  t h e  s u b j e c t  C e r t i f i c a t e  of  Occupancy 
w a s  imprope r ly  i s s u e d .  The Board conc ludes  t h a t  t h e  p remises  
c o n f l i c t  w i t h  t h e  r e q u i r e m e n t s  o f  t h e  Zoning R e g u l a t i o n s .  
I t  i s  n o t  w i t h i n  t h e  B o a r d ' s  j u r i s d i c t i o n  t o  c o n s i d e r  any 
b u i l d i n g  code o r  f i r e  code v i o l a t i o n s ,  n o r  i s  it p r o p e r  a t  
t h i s  t i m e  t o  c o n s i d e r  any i s s u e s  r e l a t e d  t o  t r a f f i c  and 
c i r c u l a t i o n .  

The Board conc ludes  t h a t  it h a s  accorded  t o  t h e  ANC 
t h e  " g r e a t  we igh t "  t o  which i t ' s  e n t i t l e d .  

Accord ingly  t h e  Appeal i s  D E N I E D  and t h e  d e c i s i o n  o f  
t h e  P e r m i t  Branch i s  UPHELD. 
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VOTE : 

3-0 ( L e o n a r d  L. M c C a n t s ,  John G. P a r s o n s  and C h l o e t h i e l  
Woodard S m i t h  t o  deny,  C h a r l e s  R. Norr i s  and 

W i l l i a n :  F .  McIntosh n o t  v o t i n g ,  n o t  having  
heard t h e  A p p e a l ) .  

BY ORDER OF THE D. C. BOARD O F  ZONING ADJUSTMENT 

ATTESTED B y :  * 
STEVEN E .  SHER 
E x e c u t i v e  Director  

,-v i i i 
t:; P b* F INAL DATE OF ORDER: 

UNDER SUB-SECTION 8 2 0 4 . 3  O F  THE ZONING REGULATIONS "NO DECISION 
OR ORDER O F  THE BOARD SHALL TAKE EFFECT UNTIL TEN DAYS AFTER 
HAVING BECOME FINAL PURSUANT TO THE SUPPLEYlNTAL RULES OF 
PRACTICE AND PROCEDURE BEFORE THE BOARD OF ZONING ADJUSTMENT." 


