
GOVERNMENT O F  THE 
BOARD O F  Z O N I N G  ADJUSTMENT 

Application N o .  1 2 9 9 0 ,  of Safeway S t o r e s ,  I n c . ,  pursuant t o  
Sub-section 8207.2 of t he  Zoning Regulations,  f o r  a s p e c i a l  
exception under Paragraph 3101.48 t o  continue accessory parking 
i n  the  R-1-B D i s t r i c t  a t  t he  p remises  3725-3729 Morrison S t r e e t ,  
N . W .  (Square 1867, L o t  9 3 ,  formerly L o t s  74 and 7 6 ) .  

HEARING DATE: Ju ly  25, 1 9 7 9  
D E C I S I O N  DATE: September 9 ,  1 9 7 9  

F I N D I N G S  OF FACT: 

1. In response t o  ob jec t ions ,  the  Chair ,  a s  a preliminary 
ma t t e r ,  ru l ed  t h a t  a l l  p a r t i e s  w i th in  200 f e e t  of t h e  sub jec t  
property had been proper ly  n o t i f i e d  of t h e  publ ic  hear ing on 
t h e  sub j ec t a p p l i c a t i o n .  

2 .  The sub jec t  l o t s  a r e  loca ted  a t  3725-3729 Morrison 
S t r e e t ,  N . W .  and a r e  i n  an R-1-B D i s t r i c t .  

3 .  The sub jec t  l o t s  se rve  a s  an accessory parking f a c i l i t y  
t o  the  Safeway S t o r e  loca ted  a t  5545 Connecticut Avenue, N . W .  
which the  l o t s  abu t .  

4 .  The Board f i r s t  approved the  c r e a t i o n  of t h e  sub jec t  
parking l o t  i n  1967 i n  BZA Order No. 9 2 1 7 .  The Board's l a s t  
approval f o r  continuance of t h e  sub jec t  l o t s  was i n  BZA Order No. 
12421,  dated Ju ly  18 ,  1 9 7 7 .  

5 .  In  the  aforementioned BZA Order No. 12421, t h e  Board 
0 Pranted the  app l i ca t ion  f o r  a per iod of  t w o  years  and sub jec t  t o  
t h e  condi t ion  t h a t  t he  app l i can t  s h a l l  comply with a l l  o f  t he  
condi t ions contained i n  an agreement dated June 1 6 ,  1 9 7 6  between 
Safeway and t h e  Upper Connecticut Avenue Betterment Associat ion.  

6 .  The app l i can t  t e s t i f i e d  t h a t  a l l  of t h e  condi t ions of 
t he  Board's p r i o r  Order  had been observed. The Board s o  f i n d s .  

7 .  The app l i can t  t e s t i f i e d  t h a t  i t  had received no complaints 
concerning the  opera-Lion and maintenance of t h e  sub jec t  l o t s .  
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8. The applicant testified that it now seeks a continuance 
of the subject parking lot under the same terms and conditions as 
in the prior grant except that it requests approval for a longer 
period of time. 

9. There was no opposition to the application. 

10. Subsequent to the public hearing, a memorandum from the 
Department of Transportation dated August 6, 1978, was received 
by the Board. The DOT stated that the existing driveways on Connec- 
ticut Avenue encourage inefficient and unsafe operations. The close 
proximity of the driveways to each other creates conflicts between 
turning vehicles. Automobiles queue on Connecticut Avenue, block 
the Morrison Street intersection and present a safety problem to 
the pedestrians on the sidewalk crossing the driveways. The DOT 
recommended that this application be approved for no longer than one 
year. During this time, with the cooperation of Safeway officials, 
DOT proposed to monitor the existing parking lot and driveways and 
prepare a report with recommendations that DOT believes will be in 
the best interest of both the city and Safeway. 

11. The Board, at it's public meeting of August 8, 1979, 
deferred a decision on this application until it's public meeting 
of September 5, 1979. It directed that the report of the DOT should 
be sent to all parties and time afforded to all parties to respond. 

12. 
Board n 
future 

By letter of August 8, 1979, the applicant requested the 
.ot to impose any conditional grant of this application on a 
report of the DOT. It recommended that DOT present it's 

recommendations to Safeway and the affected citizens in the vicinity 
of the store for any recommended remedial action not inconsistent 
with the aforementioned agreement. 

13. By memorandum of August 14, 1979, the DOT stated that 
because of an undisputed need for this accessory parking, and in 
view of the inexact amount of time needed to develop a more suitable 
access arrangement for this lot, DOT would like to recommend that 
BZA approve the extended permit for the normal duration with the 
condition that the applicant develop jointly with DOT a reconfigu- 
ration plan. In this manner, it should be assured that such a plan 
will evolve on or before the next request for a permit extension. 
This should also ensure time for coordinating the improved access 
with all interested parties. 
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14. Advisory Neighborhood Commission - 3G in a letter to the 
Board dated August 27, 1979, replied as follows: 

ANC - 3G responds here to memorandums dated 
August 6 and 14, 1979 from the Department of Transporta- 
tion to the Board, regarding the above application. 

ANC - 3G continues to support the application of 
Safeway for a special exception provided that the Agree- 
ment of June 16, 1976 between Safeway and the Upper Connec- 
ticut Avenue Betterment Association is incorporated as a 
condition of the special exception. 
carefully negotiated over several years. The Board included 
the Agreement as a condition to Safeway's special excep- 
tion in the previous case, and we urge it to do the same 
here. 

This Agreement was 

The Department of Transportation, concerned about 
traffic safety at the parking lot, has recommended that 
the Board approve the special exception for the normal 
period (presumably 2 years) with the condition that 
Safeway and the Department develop a new parking plan. 
The Department says that this condition could provide 
adequate time to develop a plan before the next special 
exception case, and that it would ensure time for coordi- 
nating development of the plan with all interested parties. 

two clarifications. First, the Board should make ANC - 3G, 
Chevy Chase Citizens Association, Upper Connecticut Avenue 
Betterment Association and all interested neighbors a 
party, along with Safeway and the Department, in evalua- 
ting the need for a new parking plan. Second, if a new 
plan is developed, the Board should consider it in the 
next special exception proceeding and not in the present 
case. ANC believe that this is the most prudent way to 
proceed in view of the Department's comments." The Board 
concurs . 

If the Board adopts the proposal, ANC - 3G suggests 

CONCLUSIONS OF LAW: 

The Board concludes that the applicant has demonstrated that 
all of the conditions specified in Paragraph 3101.48  have been met, 
that the parking lot is within 200 feet of a commercial district and 
that all of the conditions of Article 74 are complied with. In 
regard to the creation of objectionable conditions, the Board con- 
cludes that the agreement between Safeway and the UCABA will insure 
that no adverse condition will result from the use of the site as 
a parking lot. 
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It is therefore ORDERED that this application be GRANTED, 
subject to the following conditions: 

1. Approval shall be for a period of TWO YEARS 
from the date of expiration of the previous 
Certificate of Occupancy. 

2 .  The applicant shall continue to comply with all 
of the conditions contained in the agreement 
dated June 16, 1976 between Safeway Stores, Inc. 
and the Upper Connecticut Avenue Betterment Associa- 
tion, attached as part of Exhibit 24 of the record, 
a copy of which is attached to and made a part of 
this Order. 

3 .  The applicant shall meet with the D.C. Department 
of Transportation, Advisory Neighborhood Commission 
3 6 ,  The Upper Connecticut Avenue Betterment Associa- 
tion and other affected area residents to discuss 
and resolve the differences concerning access to 
and circulation around the parking lot. When it 
applies for continuation of the parking lot, tne 
applicant shall present to the Board the result of 
such meetings and any proposed modification to the 
lot which may have been agreed to. 

VOTE: 4-0  (William F. McIntosh, Charles R. Norris, Chloethiel 
Woodard Smith and Leonard L. McCants to GRANT). 

BY ORDER OF THE D.C. BOARD OF ZONING ADJUSTMENT. 

ATTESTED BY: * 

STEVEN E. SHER 
Executive Director 

p. <j FINAL DATE OF ORDER: 

UNDER SUB-SECTION 8204.3  OF THE ZONING REGULATIONS "NO DECISION OR 
ORDER OF THE BOARD SHALL TAKE EFFECT UNTIL TEN DAYS AFTER HAVING 
BECOME FINAL PURSUANT TO THE SUPPLEMENTAL RULES OF PRACTICE AND PRO- 
CEDURE BEFORE THE BOARD OF ZONING ADJUSTMENT." 

THIS ORDER OF THE BOARD IS VALID FOR A PERIOD OF SIX MONTHS AFTER 
THE EFFECTIVE DATE OF THIS ORDER, UNLESS WITHIN SUCH PERIOD AN APPLI 
CATION FOR A BUILDING PERMIT OR CERTIFICATE OF OCCUPANCY IS FILED 
WITH THE DEPARTMENT OF LICENSES, INVESTIGATIONS, AND INSPECTIOiqS. 
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t e a r i n g .  Th.2 C o u r t  fourti'. t h a t  t h e  Eoarc! . C < ? i l e c ?  t o  r,i'.re s u f f i c i e n t  
f i n d r n y s  of f a c t  a n d  c o n c l u s i o n s  of Law a s  r e q u i r e d  u q d e r  t h z  
D i s t r i c t ' s  A c l c i i n i s t r a t i v e  P r o c e d u r e  Act. 

The Roprd  h e l d  a s e c o n d  h e a r i n g  on Oirner's a p p l i c a t i o n  o n  
December 18 ,  1 9 7 4 .  The  A s s o c i a t i o n  a g a i n  e p p e a r e d  and p r e s e n t e d  
e v i d e n c e  i n  o p p o s i t i o n  t o  @ G n e r ' s  a p p l i c a t i o n .  By oreer of >!ay 16, 
1 9 7 5 ,  t h e  B o a r d  S e n i e d  U d n e r ' s  a p p l i c a t i o n .  0 ,vner  sou5j i r t  review 
Of t h e  B o a r d ' s  d e n i a l  of i t s  application i n  t h e  D i s t r i c t  of C o l u S i a  
C o u r t  o f  Appeals  on  KovemSer 7 ,  1 9 7 5 .  

G) T h e r r , ' - e r ,  c o u n s e l  f o r  t h e  respect ive pa r t i e s  net  
several  t i m e s ,  w i t h  a v i e w  t c w a r d s  r e a c h i n g  a m u t u a l l y  s a t i s f a c t o r y  
s o l u t i o n  w i t h  r e s p e c t  to  t h e  future u t i l i z a t i o n  of  t h e  r e s % k n t i a l  
lo t s  i n  c o n n e c t i o n  w i t h  t h e  store.  

NOT?, T H E R E F O E ,  i n  o r d e r  t o  resolve G-dner's f u t ' u r e  u c i l i -  
z a t i o n  of t h e  r e s i d e n t i a l  l o t s  i n  c o n n e c t i o n  x i t h  t h e  s t o r e ,  t o  
e n h a n c e  a n d  preserve t h e  r e s i d e n t i a l  character  of t h e  n e i g h b o r h o o d  
a n d  t o  pro tec t  t h e  members of t h e  A s s o c i a t i o n  a n d  o ther  r e s i d e n t s  
of t h e  neighborhood f r o m  f u r t h e r  coxwrc ia l  e n c r o a c h e n t  a n &  traffic, 
t h -  p a r t i e s  a g r e e  as  follows: 

1) i n  a c c o r d a n c e  w i t h  t h e  P r o p o s e d  Re-a l iqn rnen t  a n d  P l a n t i n g  
P l a n  ( " P l a n " )  a t t a c h e d  hereto as Append ix  B ,  Owr:er a q r e e s  to :  

( a )  C o n s t r u c t  a n  a d d i t i o n a l  d r i v e k - a y  on C o n n e c c i c u t  Avenue  
a n d  close off  t h e  d r i v e v a y  o n  M o r r i s o n  Street ,  T h e  a d d i t i o n a l  
C o n n e c t i c u t  Avenue  d r i v e w a y  t o  be c o n s t r u c t e d  is  m a r k e d  ir. red i n  
t h e  Plan; 

(D) P l a n t  t h e  trees a n d  b u s h e s  i n  t h e  q u a n t i t i e s ,  s i z e s  
a n d  l o c a t i o n s  s p e c i f i e d  i n  t h e  P l a n ;  

( c )  I n s i a l l  t w o  redwood K a t i o n a l  P a r k  S - m i c e  type t r a s h  
receptacles i n  t h e  l o c a t i o n s  s p e c i f i e d  i n  t h e  P l a n ;  

(d) C o n s t r u c t  a p e d e s t r i a n  access i n  the l o c a t i o n  s2ec.i- 
f i e c  i n  t h e  P l a n .  

2 )  To p r e v e n t  i u r t h e r  cormercial e n c r o a c S j r z n t  i n t o  the neiqh-  
b o r h o o d ,  Ownee a g r e e s  n o t  t o  e x p a n d  o p e r a t i o n  of t h e  s tore  beyonC. 
t h e  p r e s e n t  h o u n d z r i e s  of t h e  s t o r e  a n d  r e s i d e n t i a l  l o t s  for  a 
p e r i o c !  of 2 0  years. T?,e c b n e r  fu r thsz  agreks ~ o t  t o  expand, a l t e r  
or nodity i n  zny w a y  t h e  p d r k i n g  l o t  a t  t h e  store a n 3  residential . 
l o t s  for a p e r i o d  of 2 0  y e a r s ,  e x c e p t  as p r o ~ ~ j d e d  i n  C l a u s e  1 hereof .  

3 )  Owner agre'es n o t  t o  p f t r m i t  v e h i c u l a r  access t o  t h e  store 
or  store p a r k i n q  l o t  fron t h e  p u b l i c  a l l e y  a d j a c e n t  t o  t h e  store 
a n d  r e s i d e n t i a l  l o t s .  

4 )  O d n e r  s h a l l  n o t  pcrrnit t r u c k  unloading a t  t h e  store and 
r e s i d e n t i ~ l  l o t s  eszept b c t w e e n  t h e  h o u r s  oE 6 a w n -  +c 10 p-n-  
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5) Owner ag rees  t o  keep the p i r k i n q  iot and g r a s s  area a t  
t h e  s tore  and r e s i d e n c i a l  l o t s  clear, and a t t r a c t i v e .  

6)  C?nmer a g r e e s  t o  n a i p t a i n  all p l a n t i n q s  a i d s  i n  a c c o r d a n c e  
w i t h  C l a u s e  1 (b)  h e r e o f  i n  a h e a l t l l y  growinq c o q d i t i o n .  In t h e  
e v e n t  any o n e  of t h e s e  p l a n t i n g s  d i e ,  brier scjrec_?s to  pronpkly 
replace a n y  s u c h  p l a n t i n g ,  x i t h  t h e  s a x e  t y p e  and s i z e  p l a n t i n g  i n  
t h e  s a t e  l o c a t i o n .  

7) OHiler igrees t o  place a " K O  Parking" s i g n  a t  t w o  p o i n t s  
on t h e  s i d e  of t h e  store f a c i n g  t h e  s i d e w a l k  f a c i n g  C o n n e c t i c u t  
Avenue - 

8) earner agrees t o  k e e p  t h e  c u r t a i n s  a t  t h e  store c o m p l e t e l y  
closed d u r i n g  n o n - d a y l i g h t  h o u r s .  

9) Owner a g r e e s  to pay t h e  A s s o c i a t i o n  or i t s  d e s i g n e e  t h e  
SUQ of $1,000.00 to cover a p o r t i o n  o f  i ts expense i n  t h i s  m a t t e r .  

10) The c o v e n a n t s  c o n t a i n e d  i n  this Agreement s h a l l  r u n  with 
the land t o  whick. t h e y  p e r t a i n ,  and  s ' ia l i  be b i n l i n g  upon t h e  par- 
ties, t h e i r  s u c c e s s o ~ s ,  h e i r s  a n d  a s s i g n s .  Omer s h a l l  c a u s e  t h i s  
Agreeaent to ba properly recorded by t h e  R e c o r d e r  of Deeds of t h e  
District of C o l u - i a  i n  a m n n e r  s a t i s f a c t o r y  t o  couns-1  for t h e  
A s s o c i a t i o n ,  a n d  s h a l l  pay a l l  costs i n  c o n n s c t i o n  w i t h  s a id  
recordation. 

11) I n  c o n s i d e r a t i o n  of t h e  c o v e n a n t s  c o n t a i n e d  h e r e i n ,  t h e  
A s s o c i a t i o n  a g r e e s ,  e f fec t ive  on t h e  e f f e c t i v e  d a t e  h e r e o f ,  t o  
w k h d r a w  its o p p o s i t i o n  t o  Owner 's  a p p l k a t i o n  i n  Appeal  No. 11244.  

12) T h i s  Agreement s h a l l  becone e f f e c t i v e  upon t h e  d a t e ( " e f -  
fcct ive date") t h a t  t h e  last o f  t h e  f u l l o w i n g  e v e n t s  s h a l l  occur: 

a] Execution of t h i s  Agreement by t h e  Owner and the 
Association; 

b) P u l l  c o m p l i a n c e  with C l a u s e  lr 

e) P a p e n t  of $ ~ , 0 0 Q , O O  as p r o v i d e d  i n  C l a u s e  

d) Recordatiqn of t h i s  Agreerncnt a s  p r o v i d e d  i n  Clause 2 
and 

e) Approval of t h i s  AgreexenS. by t h e  Board a n d  i n c o r p o r a t i o n  
OF the substance of >he s e t t l e m e n t  r e a c h e d  h e r e i n  i n  a d e c i s i o n  rear%?< 
by the Board in A p p e a l  N o .  11244. 

13) T h i s  a g r e e m e n t  s h a l l  be g o v e r n e d  i n  all r e s p e c t s  by t h e  laws 
of thg D i s t r i c t  oE Columbia .  m e r  d e s i g n a t e s  r h e  l a w  f i r m  of 
Banson, O ' B r i e n ,  5 i r n e y  and B u t l e r  of 688 17:h S t r e e t ,  N .  P I . ,  blashing- 
ton, D. C . ,  or any of the members of s a i d  f i r m  o n  t h e  d a t e  h e r c a f ,  a s  
its agent for the,service of process i n  c o n n e c t i o f .  w i t h  a n y  d i s p u t e  
a r i s i n g  o u t  of the i n t e r p r e t a t i o n  or i n p l e m e n t a t i o n  o f  t h i s  A5ree- 
ment.  L i i thQut  p r e j u d i c e  to  any  o t h e r  r i g h t ;  or r t ? z e d i e s  of t h e  
A s s o c i a t i o n ,  CMner express ly  a g r e e s  t h a t  .:is Aqr tement  may be e n f o r e c c  
by a c t i o n  for s p e c i f i c  p e r f o r m a n c e .  

- 3 -  



IN WI'I?IZSS 'dIiE.3XOF. Owner a n d  A s s o c i a t i o n ,  e r c h  t h r o u g h  
t h e i r  r e p r e s e n t a t i v e s  w a r r a n t e d  t o  be d u l y  authorized, have s i g n e d  
this A g r e e m n t  i n  Wash ing ton ,  D -  C. 2s of the d a y  a n d  t h e  yea r  first 
above w r i t t e n .  

( C o r p o r a t e  Sea l )  

~ t s  hasistakt S e c r e t a r y  

SAF'EHAY S'i'O.XS, I?iCO;IIC).XATED 

I t d i c e  P r e s i d e n t  
( b - n e r )  

STATE: OF MARYLAND 1 
1 ss: 

COUNTY OF PRINCE GEODGE) 

I, Theresa Lopez, a N o t a r y  Public i n  an6 f o r  t h e  Coun ty  
and State a f o r e s a i d ,  do hereby c e r t i f y  t h a t  CAREY A .  FO-3, Vice 
P r e s i d e n t  of a n d  A t t o r n e y - i n - f a c t  f o r ,  an2 ?;CR?IX E. !:fi'?Eii, A s s i s t a n t  
S e c r e t a r y  of SAFEWAY S T C E S ,  ISCO.WO:WTED, a body c o r p z a t e  u n d e r  t h e  
l a w s  o f  t h e  S t a t e  of X n r y l a n d ,  p a r t y  t o  a cer :a in  d g r e e n e n t  b e a r i n g  
date of J u n e  1 6 ,  1975 ,  and  tiereto annexed, pe:son~lly appzared 
before ne i n  t h e  Coun ty  and State a f o r e s a i d ,  t h e  s a i d  CAFEY A .  FOiiD 
and NOA%%? E. KEUPER b e i n g  p r s o n a l l y  well krown to  me t o  b e  t h e  
p e r s o n s  who e x e c u t e d  t h e  s a - d  a g r e e m e n t ,  a n d  acknowlecged  sane to 
be t h e  act d n a  deed of s a i d  c o r p o r a t i o n .  

GIVEN under roy harld and n o t j r i a l  s e a l ,  t h i s  ,:/</day of 
" ( 4  d p - T / < ' f (  e c /  , A.  D . ,  1 9 7 7 .  

7 
(Notar ia l  Sea 1 i ./, 

,' ' c <  ;A. /.: .'- !-+ 6 

.i$eresa Lopez J 
S o t a r y  P u b l i c  i n  and for t h e  S t a t e  

of Haryland, with p r i n c i p a l  otfice 
i n  the  Cocn ty  o f  f ' r i n c e  George 

- * -  


