
GOVERNMENT OF THE DISTRICT OF COLUMBIA 
BOARD OF ZONING ADJUSTMENT 

A p p l i c a t i o n  No. 13349 ,  o f  B N A  W a s h i n g t o n ,  I n c . ,  p u r s u a n t  t o  P a r a -  
g r a p h  8207.11  o f  t h e  Z o n i n g  R e g u l a t i o n s ,  f o r  a v a r i a n c e  t o  c o n t i n u e  
t o  o p e r a t e  a p a r k i n g  l o t  ( S u b - s e c t i o n  4 5 0 2 . 5 )  i n  a C - R  D i s t r i c t  a t  
t h e  p r e m i s e s  1 2 2 1 - 3 1  - 2 5 t h  S t r e e t ,  N . W . ,  ( S q u a r e  24 ,  L o t s  4 3 ,  95 ,  
837,  842 and  8 6 2 ) .  

H E A R I N G  D A T E :  O c t o b e r  1 5 ,  1 9 8 0  
D E C I S I O N  DATES:November 5 a n d  December 3, 1 9 8 0  

FINDINGS OF FACT: 

1 .  A t  t h e  commencement o f  t h e  p u b l i c  h e a r i n g ,  N i c h o l a s  A .  
Addams, c o u n s e l  f o r  P h i l i p  J .  Brown,  made a p r e l i m i n a r y  m o t i o n  t o  
e x c l u d e  t h e  l a w  f i r m  o f  W i l k e s  a n d  A r t i s  f r o m  r e p r e s e n t i n g  t h e  
a p p l i c a n t  i n  t h e  s u b j e c t  c a s e .  The g r o u n d s  f o r  t h e  m o t i o n  w e r e  
t h a t  W i l k e s  a n d  A r t i s  was i n  v i o l a t i o n  o f  t h e  d i s c i p l i n a r y  r u l e s  
o f  t h e  A m e r i c a n  B a r  A s s o c i a t i o n  r e g a r d i n g  c o n f l i c t  o f  i n t e r e s t .  
The C h a i r m a n  r e s e r v e d  a d e c i s i o n  o n  t h e  m o t i o n  p e n d i n g  h e a r i n g  o f  
t h e  a p p l i c a t i o n  o n  i t s  m e r i t s .  

2 .  A t  t h e  c o n c l u s i o n  o f  t h e  h e a r i n g ,  c o u n s e l  f o r  t h e  o p p o s i -  
t i o n  was i n v i t e d  t o  s u b m i t  a f u l l  w r i t t e n  m o t i o n  and  b r i e f  o n  t h e  
c o n f l i c t  o f  i n t e r e s t  i s s u e .  C o u n s e l  f i l e d  s u c h  a m o t i o n ,  m a r k e d  as 
E x h i b i t  No. 2 0  o f  t h e  r e c o r d .  C o u n s e l  f o r  t h e  a p p l i c a n t  r e s p o n d e d  
w i t h  a b r i e f  m a r k e d  as E x h i b i t  No. 23  o f  t h e  r e c o r d .  

3 .  D i s c i p l i n a r y  R u l e  9 - 1 0 1 ( B )  o f  t h e  A m e r i c a n  B a r  A s s o c i a t i o n  
s t a t e s  t h a t  a ' l l a w y e r  s h a l l  n o t  a c c e p t  p r i v a t e  e m p l o y m e n t  i n  a m a t t e r  
i n  w h i c h  h e  h a d  s u b s t a n t i a l  r e s p o n s i b i l i t y  w h i l e  he  was a p u b l i c  
empl  o y e e .  ' I  

4.  S e v e r a l  members o f  t h e  f i r m  o f  W i l k e s  and  A r t i s  w e r e  e m p l o -  
y e e s  o f  t h e  O f f i c e  o f  t h e  C o r p o r a t i o n  C o u n s e l  d u r i n g  t h e  p e r i o d  
f r o m  1972  t h r o u g h  1 9 7 8 ,  when t h e  f i r s t  p a r k i n g  l o t  a p p l i c a t i o n  was 
f i l e d  b y  t h e  B N A .  Those  members i n c l u d e d  C .  F r a n c i s  Murphy ,  I v e r s o n  
0. M i t c h e l 1 , I I I  a n d  L o u i s  P. R o b b i n s .  

5 .  The o p p o s i t i o n  a r g u e d  t h a t  t h e  s u b j e c t  a p p l i c a t i o n  was t h e  
same m a t t e r  as t h e  a d o p t i o n  o f  t h e  C R  D i s t r i c t  a n d  l a t e r l i t i g a t i o n  
i n  t h e  S u p e r i o r  C o u r t  r e g a r d i n g  t h e  p e r m i s s i b l e  h e i g h t  o f  b u i l d i n g s  
i n  t h e  C R  D i s t r i c t .  The o p p o s i t i o n  f u r t h e r  a r g u e d  t h a t  M e s s r s  M u r p h y ,  
M i t c h e l l  a n d  R o b b i n s  h a d  a s u b s t a n t i a l  r e s p o n s i b i l i t y  r e g a r d i n g  t h o s e  
m a t t e r s  w h i l e  e m p l o y e d  b y  t h e  D i s t r i c t  Governmen t .  
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6 .  Counsel f o r  t h e  a p p l i c a n t  a rgued  t h a t  t h e  s u b j e c t  a p p l i -  
c a t i o n  i s  n o t  t h e  same m a t t e r  a s  t h e  e a r l i e r  p r o c e e d i n g s ,  a n d  t h e r e -  
f o r e  t h a t  no o t h e r  f a c t s  were a t  i s s u e .  

7 .  Upon review of t h e  motion a n d  b r i e f s  f o r  a n d  a g a i n s t  
t h e  B o a r d  f i n d s  t h a t  t h e  pending a p p l i c a t i o n  f o r  a v a r i a n c e  
i s  n o t  t h e  same m a t t e r  a s  e i t h e r  of  t h e  p r i o r  a c t i o n s  which members 
of t h e  Wilkes and A r t i s  f i rm  p a r t i c i p a t e d  in  as p u b l i c  employees;  
t h a t  i s ,  t h e  c r e a t i o n ,  adop t ion  a n d  mapping of  t h e  C R  D i s t r i c t  a n d  
t h e  r e s u l t i n g  l i t i g a t i o n  over  c e r t a i n  h e i g h t  r e s t r i c t i o n s  of t h a t  
D i s t r i c t .  The v a r i a n c e  i s  be ing  s o u g h t  under t h e  r equ i r emen t s  o f  
Paragraph 8207.11 from t h e  r equ i r emen t s  of  Sub- sec t ion  4502.5.  There 
i s  n o  d i r e c t  connec t ion  between t h e  l e g i s l a t i v e  p roceed ings  o f  t h e  
Zoning Commission t o  a d o p t  t h e  D i s t r i c t  a n d  t h e  s p e c i f i c  i s s u e s  o f  
f a c t  p r e s e n t e d  by t h e  v a r i a n c e  a p p l i c a t i o n .  There a r e  n o  f a c t s  o r  
i n s i d e  i n f o r m a t i o n  a r i s i n g  from t h e  C R  r ezon ing  o r  h e i g h t  l i t i g a t i o n  
t h a t  would be p e r t i n e n t  t o  t h e  g r a n t i n g  o r  d e n i a l  o f  t h i s  a p p l i c a t i o n .  

8 .  The s u b j e c t  p a r k i n g  l o t  i s  l o c a t e d  on  t h e  e a s t  s i d e  of  25th 
S t r e e t  between M a n d  N S t r e e t s ,  N . W . ,  a n d  i s  k n o w n  a s  premises  
1 2 1 9  - 25th S t r e e t ,  N . W .  I t  i s  i n  a C R  D i s t r i c t .  

9 .  To t h e  n o r t h ,  s e p a r a t e d  by a f i f t e e n  f o o t  a l l e y  a r e  t w o  
o f f i c e  b u i l d i n g s  owned by t h e  a p p l i c a n t .  T o  t h e  s o u t h ,  s e p a r a t e d  
by a f i f t e e n  f o o t  a l l e y ,  a r e  l o t s  used f o r  pa rk ing  a n d  one s i n g l e  
f ami ly  d w e l l i n g .  F u r t h e r  s o u t h  a long  t h e  2 4 0 0  block of M S t r e e t  
a r e  a s t o r e ,  a p r i v a t e  pa rk ing  a r e a ,  a ga rage  t y p e  of s t r u c t u r e  a n d  
t h e  M S t r e e t  e n t r a n c e s  t o  t h e  pa rk ing  f a c i l i t y .  To t h e  e a s t ,  
s e p a r a t e d  by a t h i r t y  f o o t  a l l e y  and f r o n t i n g  a long  2 4 t h  S t r e e t  i s  
a pharmaceut ica l  supp ly  f a c i l i t y  a n d  a B a n d  W park ing  g a r a g e .  T o  
t h e  wes t ,  on t h e  o p p o s i t e  s i d e  o f  25th  S t r e e t ,  i s  t h e  F r a n c i s  J u n i o r  
High p l a y i n g  f i e l d  a n d  a t  t h e  no r thwes t  c o r n e r  o f  t h e  i n t e r s e c t i o n  
o f  25th a n d  M S t r e e t s  i s  a park ing  l o t .  

1 0 .  The a p p l i c a n t  and i t s  p r e d e c e s s o r  i n  t i t l e  have c o n t i n u o u s l y  
l e a s e d  space  f o r  t h e  o p e r a t i o n  of a pa rk ing  l o t  on  t h e  s u b j e c t  
premises  s i n c e  1 9 6 7 .  The use i s  recognized  by su r round ing  p r o p e r t y  
owners a n d  long term l e s s e e s  as  being i n  e x i s t e n c e  f o r  a n  ex tended  
p e r i o d  of t i m e .  

1 1 .  S i n c e  t h e  d e m o l i t i o n  o f  s t r u c t u r e s  o n  t h e  s u b j e c t  l o t s ,  
t h e  a r e a  h a s  been s u r f a c e d  w i t h  macadam,  l i n e d  f o r  p a r k i n g  spaces  
a n d  used f o r  p a r k i n g  pu rposes .  

. -  

1 2 .  Park ing  Management, I n c .  ( P M I ) ,  a s  t h e  o p e r a t o r  of t h e  l o t  
a t  t h e  t i m e ,  f a i l e d  t o  f i l e  f o r  a new c e r t i f i c a t e  of occupancy f o r  
t h e  s u b j e c t  s i t e  when t h e  s u b j e c t  l o t s  were added t o  an e x i s t i n g  
pa rk ing  l o t  i n  approx ima te ly  1 9 6 7 .  I n  1 9 6 7  t h e  s u b j e c t  s i t e  was 
zoned C - M  a n d  could have been used f o r  p a r k i n g  purposes  a s  a m a t t e r -  
o f - r i g h t .  
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1 3 .  A commercial  p a r k i n g  l o t  w a s  p e r m i t t e d  a s  a m a t t e r - o f - r i g h t  
u n d e r  t h e  C - M - 2  z o n i n g  c l a s s i f i c a t i o n  which e x i s t e d  o n  t h e  s u b j e c t  
p r o p e r t y  from 1958 t o  December 2 9 ,  1974.  O n  December 2 7 ,  1974 ,  t h e  
s u b j e c t  p r o p e r t y  was r ezoned  t o  C - R ,  where a p a r k i n g  l o t  i s  p r o h i b i t e d .  

1 4 .  The Board i n  i t s  Order  No. 1 2 7 2 7 ,  d a t e d  J a n u a r y  2 6 ,  1 9 7 9 ,  
g r a n t e d  t h e  a p p l i c a n t ' s  r e q u e s t  f o r  a v a r i a n c e  t o  p e r m i t  t h e  f i l i n g  o f  
a C e r t i f i c a t e  o f  Occupancy f o r  t h e  s u b j e c t  p a r k i n g  l o t ,  which h a d  been 
i n  e x i s t e n c e  on t h e  e f f e c t i v e  d a t e  o f  t h e  d e s i g n a t i o n  o f  t h e  C R  D i s t r i c t .  
The Board g r a n t e d  a p p r o v a l  o f  t h e  c o n t i n u a n c e  o f  t h e  l o t  f o r  e i g h t e e n  
months .  The Board  i n  i t s  F i n d i n g s  o f  F a c t  and C o n c l u s i o n s  o f  Law n o t e d  
t h a t  t h e  a p p l i c a n t  s o u g h t  t h e  use of  t h e  l o t  a s  an i n t e r i m  u s e ,  pend ing  
c o n s t r u c t i o n  which was c o n t e m p l a t e d  w i t h i n  two y e a r s .  Order No. 12727 
i s  i n c o r p o r a t e d  h e r e i n  and made a p a r t  o f  t h e  s u b j e c t  O r d e r .  

1 5 .  The s u b j e c t  l o t  c o n t a i n s  a p p r o x i m a t e l y  1 3 , 0 0 0  s q u a r e  f e e t .  I t  
has  accommodat ions f o r  a p p r o x i m a t e l y  1 0 0  v e h i c l e s .  The l o t  i s  an a t t e n d e d  
l o t .  I t s  h o u r s  o f  o p e r a t i o n  a r e  a p p r o x i m a t e l y  7:30 a.m. t o  6:30 p . m . ,  
Monday t h r o u g h  F r i d a y .  The B o a r d  f i n d s  t h a t  t h e  s u b j e c t  l o t  i s  i n  com- 
p l i a n c e  w i t h  t h e  p r e v i o u s  Order o f  t h e  Board .  The re  were  no c o m p l a i n t s  
o f  r e c o r d  a s  t o  t h e  m a i n t e n a n c e  and o p e r a t i o n  o f  t h e  s a i d  p a r k i n g  l o t .  

1 6 .  The r e p r e s e n t a t i v e  o f  t h e  a p p l i c a n t  r e s t i f i e d  t h a t  b e c a u s e  o f  
t h e  e x i s t i n g  economic s i t u a t i o n ,  w i t h  t h e  h igh  i n t e r e s t  r a t e s  and t h e  
c o s t  o f  c o n s t r u c t i o n  and t h e  i n a b i l i t y  t o  s e c u r e  an F A R  s w a p  w i t h  o t h e r  
p r o p e r t y  owners, t h e  a p p l i c a n t  was n o t  a b l e  t o  t a k e  f u l l  a d v a n t a g e  o f  
the  e i g h t e e n  months t h a t  t h e  B Z A  Order No. 1 2 7 2 7  p r o v i d e d  t o  p r o c e e d  
w i t h  t h e  c o n s t r u c t i o n  o f  a b u i l d i n g  which would be s u i t a b l e  t o  t h e  needs  
of  t h e  company. T h e  a p p l i c a n t  s t i l l  p r o p o s e s  t o  b u i l d  a t h i r d  b u i l d i n g  
and i s  g o i n g  t o  f i l e  an a p p l i c a t i o n  f o r  a P U D ,  s i n g l y  o r  j o i n t l y ,  t o  
seek p e r m i s s i o n  t o  c o n s t r u c t  a s e v e n - s t o r y  o f f i c e  b u i l d i n g .  

1 7 .  The a p p l i c a n t  a r g u e d  t h a t ,  p r i o r  t o  t h e  c o n s t r u c t i o n  o f  a new 
b u i l d i n g  on t h e  s u b j e c t  l o t ,  t h e r e  was n o  r e a s o n a b l e  i n t e r i m  use o f  
t h e  p r o p e r t y  o t h e r  t h a n  a p a r k i n g  l o t .  The Board a g r e e s .  

18. Adv i so ry  Neighborhood Commission-2A, made n o  recommendat ion o n  
t h e  a p p l i c a t i o n .  

19 .  There was o p p o s i t i o n  t o  t h e  c o n t i n u a t i o n  o f  t h e  s u b j e c t  p a r k i n g  
l o t  on t h e  p a r t  o f  t h e  B and W P a r k i n g  Management, an i n d i v i d u a l  p r o p e r t y  
owner and t h e  D u p o n t  C i r c l e  C i t i z e n s  A s s o c i a t i o n .  T h e  b a s i c  a rgument  
was t h a t  a p p r o x i m a t e l y  twen ty  m o n t h s  had e x p i r e d  s i n c e  t h e  p r e v i o u s  Orde r  
h a d  i s s u e d ,  a n d  t h a t  t h e  a p p l i c a n t  i s  s t i l l  i n  t h e  same p o s i t i o n .  There 
a r e  no formal  p l a n s  t o  d e v e l o p  t h e  l o t ,  no a r c h i t e c t ,  no b u i l d e r  a n d  n o  
f i n a n c i n g .  T h e r e  was a rgument  t h a t  t h e  l o t  s h o u l d  be c l o s e d  a n d  i t s  
usem seek t h e  o t h e r  a v a i l a b l e  p a r k i n g  f a c i l i t i e s  i n  t h e  ne ighborhood  and 
t h a t  t h e  s i t e  be d e v e l o p e d  f o r  hous ing .  
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20.  T h e  B a n d  W P a r k i n g  Management ,  I n c .  f u r t h e r  a r g u e d  t h a t  t h i s  
p a r k i n g  l o t  h a d  a n  a d v e r s e  e f f e c t  o n  o t h e r  p r o p e r t y  i n  t h e  a r e a ,  b y  
c a u s i n g  a d e c r e a s e  i n  t h e  n u m b e r  o f  v e h i c l e s  p a r k i n g  a t  t h e  a d j a c e n t  
g a r a g e  owned b y  B a n d  W .  

21 .  As t o  t h e  a r g u m e n t s  r a i s e d  i n  o p p o s i t i o n ,  a s  s e t  f o r t h  i n  
F i n d i n g  No. 1 7 ,  t h e  B o a r d  h a s  f o u n d  t h a t  t h e r e  i s  n o  r e a s o n a b l e  u s e  
o f  t h i s  p r o p e r t y  o t h e r  t h a n  a p a r k i n g  l o t  o n  a s h o r t  t e r m ,  i n t e r i m  b a s i s  
T h e  u l t i m a t e  u s e  a n d  d e v e l o p m e n t  o f  t h e  p r o p e r t y  i s  u n k n o w n .  E v e n  t o  
p r o c e e d  t o  c o n s t r u c t i o n  o n  a m i x e d - u s e  d e v e l o p m e n t ,  p e r m i t t e d  a s  a 
m a t t e r - o f - r i g h t  w i l l  t a k e  t i m e .  As t o  t h e  a d v e r s e  e f f e c t  o n  t h e  
a d j o i n i n g  p a r k i n g  g a r a g e ,  t h e  s u b j e c t  l o t  h a s  b e e n  i n  e x i s t e n c e  f o r  , 

many y e a r s .  T h e r e  i s  no e v i d e n c e  t o  s u g g e s t  t h a t  a n y  a d v e r s e  e c o n o m i c  
c o n s e q u e n c e s  r e c e n t l y  s u f f e r e d  b y  t h e  g a r a g e  o w n e r  i s  r e l a t e d  a t  a l l  t o  
t h e  s u b j e c t  l o t .  F u r t h e r m o r e ,  c i t a t i o n  o f  a c o m p e t i t i v e  a d v a n t a g e  o r  
d i s a d v a n t a g e  s u f f e r e d  b y  a p a r t y  i s  n o t  a p r o p e r  b a s i s  f o r  d e c i d i n g  a 
v a r i a n c e  a p p l i c a t i o n .  

22 .  A t  t h e  p u b l i c  h e a r i n g ,  t h e  o p p o s i t i o n  r e q u e s t e d  t h a t  c e r t a i n  
p o r t i o n s  o f  a n  a g r e e m e n t  b e t w e e n  t h e  a p p l i c a n t  a n d  a p o t e n t i a l  d e v e l o p -  
m e n t  p a r t n e r  b e  s u b m i t t e d  f o r  t h e  r e c o r d .  The a p p l i c a n t  f i l e d  t h e  
r e q u e s t e d  i n f o r m a t i o n .  T h e  o p p o s i t i o n  t h e n  o b j e c t e d  a n d  moved t o  s t r i k e  
t h e  d o c u m e n t  a s  s u b m i t t e d .  T h e  B o a r d  f i n d s  t h a t  t h e  d o c u m e n t  was s u b -  
m i t t e d  as r e q u e s t e d  b y  t h e  o p p o s i t i o n ,  a n d  t h a t  t h e  d o c u m e n t  s p e a k s  f o r  
i t s e l f .  The C h a i r m a n  r u l e d  t o  d e n y  t h e  m o t i o n  t o  s t r i k e .  

CONCLUSIONS O F  LAW A N D  O P I N I O N :  

B e f o r e  p r o c e e d i n g  t o  d e t e r m i n e  t h e  s u b j e c t  a p p l i c a t i o n  o n  i t s  
m e r i t s ,  t h e  B o a r d  m u s t  f i r s t  d i s p o s e  o f  t h e  p r e l i m i n a r y  m o t i o n  t o  d i s -  
q u a l i f y  t h e  f i r m  o f  W i l k e s  a n d  A r t i s  a s  a p p l i c a n t ' s  c o u n s e l  i n  t h i s  
D r o c e e d i n q .  As t o  t h i s  m o t i o n ,  t h e  B o a r d  p u r s u a n t  t o  t h e  r u l i n q  o f  t h e  
D . C .  C o u r i  o f  A p p e a l s  i n  B r o w n - v .  D i s t r i c t ' o f  C o l u m b i a  B Z A ,  4 1 3 A . 2 d  1 2 7 6  
(D.C. A p p .  1 9 8 0 )  w i l l  a d d r e s s  f i r s t  t h e  i s s u e  w h e t h e r  t h e  s u b j e c t  BNA 
p a r k i n g  l o t  v a r i a n c e  a p p l i c a t i o n  i s  t h e  same m a t t e r  a s  t h e  a d o p t i o n  b y  
t h e  Z o n i n g  C o m m i s s i o n  o f  t h e  C R  D i s t r i c t  i n  t h e  W e s t  E n d  i n  December  
1 9 7 4  o r  t h e  h e i g h t  l i t i g a t i o n  i n s t i t u t e d  b y  t h e  C a r r  Co. i n  1 9 7 5 .  

B a s e d  u p o n  t h e  e n t i r e  r e c o r d  b e f o r e  t h i s  B o a r d ,  t h e  B o a r d  c o n c l u d e s  
t h a t  t h e  s u b j e c t  a p p l i c a t i o n  d o e s  n o t  c o n s t i t u t e  t h e  same m a t t e r .  T h e  
s u b j e c t  p r e m i s e s  h a v e  b e e n  c o n t i n u o u s l y  u s e d  as a p a r k i n g  l o t  s i n c e  1 9 6 7 .  
A C e r t i f i c a t e  o f  O c c u p a n c y  No. B 4 8 2 2 7 ,  i s s u e d  December  3 ,  1 9 6 4 ,  a u t h o r i z e d  
f o r  p u b l i c  l o t  u s e  t h e  s u b j e c t  p r e m i s e s .  T h e  l o t s  a t  i s s u e  w e r e  a d d e d  
a p p r o x i m a t e l y  i n  1 9 6 7 .  A t  t h a t  t i m e ,  t h e  s u b j e c t  s i t e  w a s  z o n e d  C - M  
a n d  o u l d  h a v e  b e e n  u s e d  f o r  p a r k i n g  p u r p o s e s  as a m a t t e r - o f - r i g h t .  T h e  
B o a r d  i n  i t s  O r d e r  No. 1 2 7 2 7  f o u n d  t h a t  t h e r e  was no  e v i d e n c e  t h a t  t h e  
a p p l i c a n t  a c t e d  i n  b a d  f a i t h  b u t  r a t h e r  i n  i g n o r a n c e  i n  f a i l i n g  t o  o b t a i n  
a v a l i d  c e r t i f i c a t e  o f  o c c u p a n c y ,  By i t s  O r d e r ,  t h e  B o a r d  p e r m i t t e d  t h e  
f i l i n g  f o r  a c e r t i f i c a t e  o f  o c c u p a n c y  f o r  a u s e  i n  e x i s t e n c e  o n  December  
27 ,1974,  t h e  e f f e c t i v e  d a t e  o f  t h e  r e z o n i n g  o f  t h e  s i t e  f r o m  C-M-2 t o  C - R .  
A c c o r d i n g l y ,  t h e r e  i s  a g a p  o f  some s e v e n  o r  e i g h t  y e a r s  f r o m  t h e  c r e a t i o n  
o f  t h e  p a r k i n g  l o t  t o  t h e  r e z o n i n g  o f  t h e  s i t e  i n  1 9 7 4  a n d  t h e  C a r r  l i t i -  
g a t i o n  i n  1 9 7 5 .  
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O t h e r  t h a n  t h a t  t h e  s u b j e c t  s i t e  was p a r t  o f  t h e  C - R  r e z o n i n g ,  
t h e  Board f i n d s  n o  c o n n e c t i o n  between t h e  s u b j e c t  v a r i a n c e  a p p l i c a t i o n  
and t h e  r e z o n i n g  and l i t i g a t i o n  m a t t e r s .  The Board c o n c u r s  w i t h  t h e  
a p p l i c a n t ' s  a rgument  t h a t  t h e r e  a r e  no  common i s s u e s  o f  f a c t  o r  law.  
Al l  t h r e e  m a t t e r s  a r e  d i s t i n c t  a n d  s e p a r a t e .  The Board c o n c l u d e s  t h a t  
t h e r e  i s  no "same m a t t e r "  c o n n e c t i o n  between t h e  c a s e  and any o t h e r  
p r io r  m a t t e r s  which members o f  t h e  Wilkes  and A r t i s  f i r m  p a r t i c i p a t e d  
i n  a s  p u b l i c  o f f i c i a l s .  The Board c o n c l u d e s  t h a t  t h e r e  i s  no  b a s i s  f o r  
d i s q u a l i f i c a t i o n  o n  t h e  g rounds  o f  c o n f l i c t  o f  i n t e r e s t ,  and t h e  r e q u e s t  
i s  t h e r e f o r e  d e n i e d .  

Having conc luded  t h a t  t h e r e  i s  no  "same m a t t e r "  c o n n e c t i o n ,  t h e  
Board c o n c l u d e s  t h a t  i t  has  d i sposed  o f  t h e  motion t o  d i s q u a l i f y  t h e  
f i r m  o f  Wilkes  and A r t i s .  The Board need n o t  e n t e r t a i n  t h e  a rguments  
o f  s u b s t a n t i a l  r e s p o n s i b i l i t y  o r  s c r e e n i n g  o f  a t t o r n e y s  f o r m e r l y  employed 
by t h e  D . C .  C o r p o r a t i o n  Counsel and now employed by t h e  f i r m  o f  Wilkes  
a n d  Art is  i n  each  o f  t h e  a l l e g e d  r e l a t e d  z o n i n g  mat ters  r e l a t i n g  t o  t h e  
s u b j e c t  p r e m i s e s .  

As t o  t h e  m e r i t s  o f  t h e  s u b j e c t  a p p l i c a t i o n ,  t h e  Board c o n c l u d e s  
t h a t  t h e  r e q u e s t e d  v a r i a n c e  i s  a u se  v a r i a n c e ,  t h e  g r a n t i n g  o f  which 
r e q u i r e s  a showing o f  a h a r d s h i p  stemming from t h e  p r o p e r t y  i t s e l f .  
F u r t h e r ,  t h e  a p p l i c a n t  s e e k s  t h e  u s e  a s  an i n t e r i m  u s e  pending  approva l  
of  a P U D  a p p l i c a t i o n  s t i l l  t o  be f i l e d  w i t h  t h e  Zoning Commission. 

T h e  s u b j e c t  l o t s  a r e  s u r r o u n d e d  by a n o t h e r  p a r k i n g  l o t ,  a p a r k i n g  
g a r a g e ,  two o f f i c e  b u i l d i n g s  a n d  a p l a y i n g  f i e l d .  The Board c o n c l u d e s  

t h a t  no o t h e r  v i a b l e  in te r im use  c o u l d  be made of  t h e  s u b j e c t  p r o p e r t y  
and t h a t  d e n i a l  of  t h e  a p p l i c a t i o n  would d e p r i v e  t h e  owner o f  a r e a s o n -  
a b l e  use o f  t h e  p r o p e r t y  f o r  t h e  i n t e r i m  p e r i o d .  The h a r d s h i p  i s  thus  
i n  t h e  p r o p e r t y  i t s e l f .  

The Board i s  n o t  unmindful o f  t h e  g r o u n d s  o f  t h e  o p p o s i t i o n  s e t  
f o r t h  i n  f i n d i n g  o f  f a c t  No. 1 9 .  The Board i n  g r a n t i n g  t h i s  a p p l i c a t i o n  
w i l l  c o n d i t i o n  t h e  g r a n t  t o  a l i m i t e d  p e r i o d  of  t i m e .  The Board a l e r t s  
t h e  a p p l i c a n t  t h a t  i t s  f i n d i n g s  and c o n c l u s i o n s  a r e  based o n  s h o r t -  
term, i n t e r i m  u s e  c o n s t r a i n t s .  The Board hereby  adv i ses ,  n o t w i t h s t a n d i n g  
t h e  p r e s e n t  economic c o n d i t i o n s ,  t he  a p p l i c a n t  t o  f o r m u l a t e  immedia te  
p l a n s  f o r  t h e  s u b j e c t  s i t e .  

The Board f u r t h e r  c o n c l u d e s  t h a t  t h e  r e l i e f  can be g r a n t e d  a s  an 
i n t e r i m  use  w i t h o u t  s u b s t a n t i a l  d e t r i m e n t  t o  t h e  p u b l i c  good and w i t h o u t  
s u b s t a n t i a l l y  i m p a i r i n g  t h e  i n t e n t ,  pu rpose  and i n t e g r i t y  o f  t h e  zone  
p l a n .  A c c o r d i n g l y ,  i t  i s  O R D E R E D  t h a t  t h e  a p p l i c a t i o n  i s  G R A N T E D  SUBJECT 
t o  t h e  f o l l o w i n g  CONDITIONS: 

a .  Approval s h a l l  be f o r  a p e r i o d  o f  O N E  Y E A R  e f f e c t i v e  
from t h e  d a t e  o f  t h e  e x p i r a t i o n  o f  t h e  f o r m e r  C e r t i -  
f i c a t e  o f  Occupancy,  namely J u l y  2 6 ,  1980.  
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b .  Al l  a r e a s  d e v o t e d  t o  d r i v e w a y s ,  a c c e s s  l a n e s ,  and 
p a r k i n g  a r e a s  s h a l l  be m a i n t a i n e d  w i t h  a paving  o f  
m a t e r i a l  forming  an a l l - w e a t h e r  i m p e r v i o u s  s u r f a c e .  

c .  Bumper  s t o p s  s h a l l  be e r e c t e d  and m a i n t a i n e d  f o r  
t h e  p r o t e c t i o n  o f  a l l  a d j o i n i n g  b u i l d i n g s .  

d .  No v e h i c l e  o r  any p a r t  t h e r e o f  s h a l l  be p e r m i t t e d  
t o  p r o j e c t  o v e r  any l o t  o r  b u i l d i n g  l i n e  or on o r  
o v e r  t h e  p u b l i c  s p a c e .  

e .  All  p a r t s  o f  t h e  l o t  s h a l l  be k e p t  f r e e  o f  r e f u s e  o r  
d e b r i s  and s h a l l  be paved or l a n d s c a p e d .  Landscaping  
s h a l l  be m a i n t a i n e d  i n  a h e a l t h y  g r o w i n g  c o n d i t i o n  
a n d  i n  a n e a t  a n d  o r d e r l y  a p p e a r a n c e .  

f .  No o t h e r  u se  s h a l l  be conduc ted  from or upon t h e  
p r e m i s e s  and no s t r u c t u r e  o t h e r  t h a n  an a t t e n d a n t ' s  
s h e l t e r  s h a l l  be e r e c t e d  o r  used upon t h e  p r e m i s e s  
u n l e s s  such  u s e  or s t r u c t u r e  i s  o t h e r  w i s e  p e r m i t t e d  
i n  t h e  Zoning D i s t r i c t  i n  which t h e  p a r k i n g  l o t  i s  
1 o c a t e d .  

g .  Any l i g h t i n g  used t o  i l l u m i n a t e  t h e  p a r k i n g  l o t  o r  
i t s  a c c e s s o r y  b u i l d i n g  s h a l l  be so a r r a n g e d  t h a t  
a l l  d i r e c t  r a y s  o f  such  l i g h t i n g  a r e  c o n f i n e d  t o  t h e  
s u r f a c e  o f  t h e  p a r k i n g  l o t .  

V O T E :  O n  t h e  Motion t o  D i s q u a l i f y  a p p l i c a n t ' s  Counse l :  5 -0  ( W a l t e r  B .  
Lewis ,  Connie F o r t u n e ,  C h a r l e s  R .  Norris, Douglas J .  P a t t o n  and 
Wi l l i am F .  McIntosh t o  D E N Y )  

V O T E :  O n  t h e  v a r i a n c e  4-1 ( W a l t e r  B .  Lewis ,  C h a r l e s  R .  N o r r i s ,  
Connie  F o r t u n e  and Douglas J .  P a t t o n  t o  G R A N T ;  Wi l l i am F .  McIntosh 
O P P O S E D ) .  

B Y  O R D E R  O F  THE D . C .  B O A R D  O F  Z O N I N G  ADJUSTMENT 

A T T E S T E D  B Y :  
STEVEN E .  SHER 
E x e c u t i v e  D i r e c t o r  

2 MAY 1381 FINAL D A T E  O F  O R D E R :  A 
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U N D E R  S U B - S E C T I O N  8204 .3  O F  T H E  Z O N I N G  R E G U L A T I O N S  " N O  D E C I S I O N  O R  
O R D E R  O F  T H E  B O A R D  S H A L L  T A K E  E F F E C T  U N T I L  T E N  D A Y S  A F T E R  H A V I N G  
B E C O M E  F I N A L  P U R S U A N T  T O  T H E  S U P P L E M E N T A L  R U L E S  OF P R A C T I C E  A N D  
P R O C E D U R E  B E F O R E  T H E  B O A R D  O F  Z O N I N G  A D J U S T M E N T . "  

T H I S  O R D E R  O F  T H E  B O A R D  I S  V A L I D  F O R  A P E R I O D  O F  S I X  M O N T H S  A F T E R  T H E  
E F F E C T I V E  D A T E  O F  T H I S  O R D E R ,  U N L E S S  W I T H I N  S U C H  P E R I O D  A N  A P P L I C A T I O N  
F O R  A B U I L D I N G  P E R M I T  OR C E R T I F I C A T E  O F  O C C U P A N C Y  I S  F I L E D  W I T H  T H E  
D E P A R T M E N T  OF L I C E N S E S ,  I N V E S T I G A T I O N S ,  A N D  I N S P E C T I O N S .  


