
GOVERNMENT OF THE DISTRICT OF COLUMBIA 
BOARD OF ZONING ADJUSTMENT 

A p p l i c a t i o n  N o .  13398, Motion f o r  R e c o n s i d e r a t i o n ,  f i l e d  May 2 2 ,  
1981, i n  t h e  a p p l i c a t i o n  of F r a n c i s  S .  Murphy, p u r s u a n t  t o  Sub- 
s e c t i o n  8207.2 of t h e  Zoning R e g u l a t i o n s ,  f o r  a s p e c i a l  e x c e p t i o n  
under  Pa rag raph  3 1 0 1 . 4 1  t o  use  t h e  f i r s t  f l o o r  of t h e  subject 
p remises  as a day n u r s e r y  c o n s i s t i n g  o f  twelve c h i l d r e n  i n  an  R-2 
D i s t r i c t  a t  t h e  premises  3938 McKinley S t r ee t ,  N.W., (Square  1 7 4 7 ,  
L o t  5 0 ) .  

HEARING DATE: December 1 7 ,  1980 
DECISION DATES:February 4 and March 4, 1981 

DISPOSITION: The Board D E N I E D  t h e  a p p l i c a t i o n  by a v o t e  o f  4-0 
( John  G.  P a r s o n s ,  W i l l i a m  F.  McIntosh and Douglas J .  P a t t o n  t o  DENY; 
C h a r l e s  R. N o r r i s  t o  DENY by PROXY; Connie For tune  ABSTAINED). 

FINAL DATE OF ORDER: May 1 2 ,  1981 

ORDER 

The a p p l i c a n t  f i l e d  a t i m e l y  Motion f o r  R e c o n s i d e r a t i o n  o f  t h e  
The a p p l i c a n t  r e q u e s t s  t h a t  B o a r d ' s  Order  denying  t h e  a p p l i c a t i o n .  

t h e  Board r e c o n s i d e r  i t s  d e c i s i o n  and e n t e r  an Order  g r a n t i n g  t h e  
a p p l i c a t i o n  o r  i n  t h e  a l t e r n a t i v e  t o  g r a n t  a Rehearing t o  h e a r  new 
e v i d e n c e  n o t  a v a i l a b l e  a t  t h e  p u b l i c  h e a r i n g  of  December 1 7 ,  1980. 
The Motion r e q u e s t s  t h a t  t h e  Board r e c o n s i d e r  i t s  
FOLLOWING REASONS : 

d e c i s i o n  f o r  t h e  

F i r s t ,  t h e  Board based  i t s  d e c i s i o n  on a r e s t r i c t i v e  covenant  
c o n t a i n e d  i n  t h e  deed t o  3938 McKinley S t r e e t ,  N . W . ,  which 
i s  who l ly  i r r e l e v a n t  t o  a d e t e r m i n a t i o n  o f  whe the r  t o  g r a n t  
a s p e c i a l  e x c e p t i o n  under  S e c t i o n s  8207.2 and 3101.41 o f  t h e  
Zoning R e g u l a t i o n s .  Second, t h e  Board d i d  n o t  g i v e  M r s .  
H e i n t z ,  t h e  lessee, and o t h e r  i n t e r e s t e d  p a r t i e s  n o t i c e  t h a t  
t h e  v a l i d i t y  and e f f e c t  of t h e  r e s t r i c t ive  covenant  would be 
a t  i s s u e  i n  t h e  a p p l i c a t i o n  h e a r i n g  and d e n i e d  M r s .  He in t z  an 
o p p o r t u n i t y  t o  submi t  ev idence  and argument a d d r e s s i n g  t h e  
covenan t ,  i n  v i o l a t i o n  of  D.C. Code g1-1509(a)  and Board r u l e  
4 . 7 1 .  T h i r d , t h e  Board neve r  r eached  t h e  m e r i t s  o f  t h e  a p p l i -  
c a t i o n  i n  i t s  d e l i b e r a t i o n s ;  several  m e m b e r s  s t r e s s e d  t h a t  
t h e i r  v o t e s  conce rn ing  t h e  a p p l i c a t i o n  a d d r e s s e d  o n l y  t h e  
B o a r d ' s  a u t h o r i t y  t o  g r a n t  an  e x c e p t i o n  f o r  a u s e  t h a t  appeared  
t o  v i o l a t e  a r e s t r i c t i v e  covenant  and d i d  n o t  r e a c h  t h e  m e r i t s  
of t h e  a p p l i c a t i o n .  Accord ing ly ,  t h e  c o n c l u s i o n s  of  l a w  con- 
c e r n i n g  t h e  impact  of t h e  Shoe on t h e  neighborhood set f o r t h  
i n  t h e  May 1 2  d e c i s i o n  w e r e  neve r  r eached  by t h e  Board. 
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Fourth,  t h e  Board's conclusions of l a w  do n o t  flow r a t i o n a l l y  
from i t s  f ind ings  and a r e  con t r ad ic t ed  by s u b s t a n t i a l  and 
p roba t ive  evidence i n  t h e  record.  

Upon cons ide ra t ion  of t h e  a p p l i c a n t ' s  Motion and t h e  o p p o s i t i o n ' s  
response t h e r e t o ,  t he  Board concludes t h a t  a s  t o  t h e  f i r s t  a l l e g e d  
error ,  i t s  dec i s ion  w a s  no t  based s o l e l y  on t h e  r e s t r i c t i v e  covenant 
contained i n  t h e  deed t o  t h e  s u b j e c t  s i t e  a s  evidenced i n  Paragraphs 
t h r e e  and f o u r  of i t s  Order. I t  i s  no t  s u f f i c i e n t  t h a t  t h e  a p p l i c a n t  
comply wi th  t h e  requirements of Paragraph 3 1 0 1 . 4 1  of  t h e  Zoning Regu- 
l a t i o n s .  The a p p l i c a n t  must a l s o  m e e t  t h e  burden of proof f o r  Sub- 
s e c t i o n  8 2 0 7 . 2 .  The Board concluded t h a t  t h e  a p p l i c a n t  had no t .  

A s  t o  t h e  second a l l eged  error ,  Sec t ion  1-1509(a) of t h e  D.C. Code 
r e q u i r e s  t h a t ,  i n  a contes ted  case,  t h e  n o t i c e  of hear ing  " s h a l l  s t a t e  
t h e  t i m e ,  p lace  and i s s u e s  involved." The n o t i c e  of p u b l i c  hear ing  
i n  t h i s  case sets f o r t h  t h e  p o r t i o n s  of t h e  Zoning Regulations which 
govern the  a p p l i c a t i o n .  Any p a r t y  may submit evidence regard ing  those  
s tandards  f o r  t h e  Board t o  use i n  dec id ing  an a p p l i c a t i o n .  The restric- 
t i v e  covenant became an i s s u e  f o r  t h e  f i r s t  t i m e  a t  t he  p u b l i c  hear ing ,  
when it w a s  in t roduced by a neighbor.  There w a s  nothing i n  t he  record  
a s  t o  i t s  ex i s t ence  p r i o r  t o  t h a t  t i m e .  Even i f  t h e  i s s u e  had been 
r a i s e d  p r i o r  t o  t h e  p u b l i c  hear ing ,  t he  Board i s  no t  o b l i g a t e d  i n  any 
sense  t o  a l e r t  any p a r t i e s  of how it w i l l  address  i s s u e s .  The record  
i s  a p u b l i c  record  and a v a i l a b l e  t o  all c i t i z e n s  t o  examine. A s  t o  t h e  
oppor tuni ty  f o r  t h e  a p p l i c a n t  t o  address  t h e  covenant, t h e  Chair advised 
counsel  f o r  t h e  a p p l i c a n t  t h a t  t he  Board would be advised by i t s  own 
counsel ,  t h e  Corporation Counsel, i n  t h e  m a t t e r  of an i n t e r p r e t a t i o n  
of  t h e  r e s t r i c t i v e  covenant,  a p p l i c a n t ' s  b r i e f  notwithstanding.  A s  t o  
Sec t ion  4 . 7 1  of t h e  Supplemental Rules of Practice and Procedures,  t h e  
Board concludes such s e c t i o n  i s  i r r e l e v a n t  t o  the  i s s u e s  r a i s e d .  

A s  t o  t h e  t h i r d  and f o u r t h  a l l e g e d  errors, t h e  Board concludes 
t h a t  t h e  m e r i t s  of t h e  a p p l i c a t i o n  w e r e  s t a t e d  throughout t h e  Findings 
of Fac t  and Paragraphs t w o ,  t h r e e  and fou r  of i t s  Conclusions of  Law 
and Opinion and t h a t  such conclusions flow r a t i o n a l l y  from i t s  f ind ings .  
The Board f u r t h e r  concludes t h a t  no m a t e r i a l l y  d i f f e r e n t  evidence has 
been submit ted i n  support  of t h e  mot ion  f o r  Reconsiderat ion/Rehearing 
t h a t  t h e  Board had n o t  considered previous ly .  Accordingly, it i s  ORDERED 
t h a t  t h e  Motion f o r  Reconsideration/Rehearing is  D E N I E D .  

VOTE: 3-0 (Douglas J. Pa t ton ,  William F. McIntosh and Connie Fortune 
t o  DENY; Charles  R. Nor r i s  no t  p re sen t ,  n o t  v o t i n g ) .  

BY ORDER O F  THE D.C .  BOARD O F  Z O N I N G  ADJUSTMENT 

- ATTESTED BY: 
STEVEN E .  SHER 
Execut ive Director 

FINAL DATE O F  ORDER: 17 Ju t  1981 
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UNDER S U B - S E C T I O N  8 2 0 4 . 3  O F  T H E  Z O N I N G  R E G U L A T I O N S  "NO D E C I S I O N  
O R  O R D E R  O F  T H E  BOARD S H A L L  TAKE E F F E C T  U N T I L  T E N  DAYS A F T E R  H A V I N G  
BECOME F I N A L  PURSUANT TO T H E  S U P P L E M E N T A L  R U L E S  O F  P R A C T I C E  AND 
PROCEDURE B E F O R E  T H E  BOARD O F  Z O N I N G  A D J U S T M E N T . "  


