
GOVERNMENT OF THE DISTRICT OF COLUMBIA 
BOARD OF ZONING ADJUSTMENT 

A p p l i c a t i o n  No. 13444, of  Murray Levine ,  e t  a l . ,  p u r s u a n t  t o  Sub- 
s e c t i o n  8207.2 of t h e  Zoning R e g u l a t i o n s ,  f o r  a s p e c i a l  e x c e p t i o n  
under  Pa rag raph  3104.44 t o  o p e r a t e  a p a r k i n g  l o t  i n  an  R-5-B 
D i s t r i c t  a t  t h e  p remises  1 5 2 0  0 Street ,  N . W . ,  (Square  1 9 5 ,  L o t s  818, 
819, 817, 816, 68 and 6 9 ) .  

HEARING DATE: March 1 8 ,  1981 
DECISION DATE: A p r i l  1, 1981 

FINDINGS OF FACT: 

1. The s u b j e c t  p a r k i n g  l o t  i s  l o c a t e d  on t h e  s o u t h  s i d e  of 
P S t ree t  between 1 5 t h  and 1 6 t h  Streets ,  N.W., and i s  known as premises  
1 5 2 0  0 Street ,  N.W. I t  i s  i n  an  R-5-B D i s t r i c t .  

2 .  The s u b j e c t  s i t e  h a s  been  used  as a p a r k i n g  l o t  f o r  a t  l ea s t  
f i f t e e n  y e a r s .  The s u b j e c t  l o t s  w e r e  l a s t  approved by t h e  BZA i n  
BZA Order  No. 12225, d a t e d  May 2 3 ,  1 9 7 7 ,  f o r  a p e r i o d  of  t h r e e  y e a r s .  

3. The s u b j e c t  a p p l i c a t i o n  w a s  f i l e d  Janua ry  6 ,  1981, more 
t h a n  s i x  months a f t e r  t h e  l a s t  a p p r o v a l  o f  t h e  Board had e x p i r e d ,  
even though t h e  a p p l i c a n t  w a s  a d v i s e d  by l e t t e r  of t h e  Zoning 
I n s p e c t i o n  Branch d a t e d  May 23, 1 9 8 0 , t h a t  t h e  p a r k i n g  l o t  w a s  
b e i n g  o p e r a t e d  w i t h o u t  a v a l i d  C e r t i f i c a t e  o f  Occupancy. 

4 .  N o  p r o p e r  C e r t i f i c a t e  o f  Occupancy h a s  e x i s t e d  f o r  t h e  l o t  
s i n c e  p e r m i t  N o .  B-87372 e x p i r e d  on August 2 7 ,  1975. T h i s  p a r k i n g  
l o t  has  t h u s  been o p e r a t e d  i l l e g a l l y  s i n c e  t h a t  t i m e ,  i n  v i o l a t i o n  
of Sub- sec t ion  8104.1 of t h e  Zoning Regu la t ions .  

5 .  The s u b j e c t  p r o p e r t y  c o n s i s t s  o f  s i x  l o t s .  There i s  an 
i n d i v i d u a l  owner f o r  each  of f ive l o t s ,  w i t h  one p e r s o n  owning two 
l o t s .  S e c t i o n  3.5 o f  t h e  Supplementa l  Rules  o f  P r a c t i c e  and P rocedure  
b e f o r e  t h e  Board s ta tes  t h a t ,  i n  p a r k i n g  l o t  a p p l i c a t i o n s ,  t h e  owner 
and t h e  o p e r a t o r  of  t h e  p a r k i n g  l o t  s h a l l  appea r  b e f o r e  t h e  Board. 
None of t h e  owners w a s  p r e s e n t .  T h e i r  s u r r o g a t e s  d i d  n o t  p o s s e s  any 
knowledge as t o  what  t h e  f u t u r e  p l a n s  of t h e  owners w e r e  f o r  t h e  
s u b j e c t  l o t s .  Most o f  t h e  s u r r o g a t e s  r e a d  p r e p a r e d  s t a t e m e n t s  of 
t h e  owners .  The s t a t e m e n t s  r e f l e c t e d  t h a t  it w a s  t h e  owners '  i n t e n -  
t i o n s  t h a t  t h e  l o t s  would remain as i s ,  o r ,  when i t  i s  opportune, 
t h e  l o t s  would b e  deve loped .  
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6 .  The o p e r a t o r  of t h e  park ing  l o t  t e s t i f i e d  t h a t  he v i s i t s  
Washington t h r e e  t i m e s  a week t o  supe rv i se  fou r t een  park ing  l o t s .  
According t o  h i s  tes t imony,  t h e  l o t  i s  opera ted  from 7 a . m .  t o  6 p.m. 
Monday through Friday.  There i s  one a t t e n d a n t .  The l o t  i s  open a t  
n i g h t  and weekends f o r  t h e  use of t h e  neighboring r e s i d e n t s  and t h e  
nearby churches.  The lot i s  p o l i c e d  once a day. There i s  a weekly 
clean-up on Saturday evening. The o p e r a t o r  t e s t i f i e d  t h a t  he has  
rece ived  no complaints  and t h a t  i f  complaints  w e r e  received, they 
would be d i r e c t e d  t o  h i s  a t t e n t i o n .  The o p e r a t o r  t e s t i f i e d  t h a t  it 
w a s  n o t  h i s  impression t h a t  he was r e spons ib l e  f o r  t h e  l o t  once it 
c losed  a t  n i g h t  o r  on weekends. 

7 .  The park ing  l o t  accommodates seventy c a r s .  The park ing  
p l a t  of record  evidences f i f t y - s e v e n  marked-off spaces .  The o p e r a t o r  
t e s t i f i e d  t h a t  t h e  l o t  was r e l i n e d  t o  accommodate smaller cars. 
Approximately t h i r t y - t h r e e  spaces  a r e  reserved  f o r  a l l  day commuter 
pa rke r s .  There i s  no charge f o r  t h e  use of t h e  l o t  a f t e r  it closes 
a t  7 : O O  p.m. 

8. Entrance t o  and e x i t  from t h e  l o t  a r e  from 0 S t ree t  and 
t h e  a l l e y  t o  t h e  rear of t h e  l o t .  I n  t h e  o p e r a t o r ' s  op in ion ,  t he  
l o t  created no adverse t r a f f i c  impact. 

9 .  I n  p r i o r  a p p l i c a t i o n  N o .  1 2 2 2 5 ,  t he  Board approved cont inued 
use of  t he  p rope r ty  a s  a park ing  l o t  f o r  a pe r iod  of t h r e e  y e a r s .  
I n  o r d e r  t o  p r o t e c t  surrounding p r o p e r t i e s ,  t h e  Board imposed a 
series of cond i t ions  on t h e  approval .  Condition " f "  reads  i n  p a r t  
" A l l  p a r t s  of t h e  l o t  s h a l l  be kept  f r e e  of r e f u s e  and d e b r i s . .  . ' I  

1 0 .  A p rope r ty  owner r e s i d i n g  a t  1 5 2 8  0 Street  ob jec t ed  t o  t h e  
a p p l i c a t i o n .  She t e s t i f i e d  a t  t h e  p u b l i c  hear ing  and submit ted 
photographs wi th  d a t e s  thereon of t h e  s u b j e c t  park ing  l o t ,  r e f l e c t i n g  
t h e  l o t  as an eyesore  because of  accummulated t r a s h  and l i t t e r  on t h e  
park ing  l o t .  She complained of  t r a s h  cans overf lowing w i t h  l i t t e r ,  
no i se  from t h e  l o t  on t h e  p a r t  of t h e  a t t e n d a n t  and h i s  company 
who w e r e  p a r t y i n g ,  of f i n d i n g  used condoms and hypodermic needles  on 
t h e  l o t .  She t e s t i f i e d  as t o  ask ing  t h e  p o l i c e  t o  keep watch on the  
p rope r ty .  She a l so  t e s t i f i e d  t h a t  she d i d  n o t  p e r s o n a l l y  r e p o r t  t o  
t h e  p o l i c e  any p a r t i c u l a r  c r i m e .  The Board f i n d s  t h a t  t h e  p i c t u r e s  
submit ted evidence t h a t  t h e  l o t  w a s  n o t  p rope r ly  cleaned and p o l i c e d  
and t h a t  t h e  schedule  of c l ean ing  as t e s t i f i e d  t o  by t h e  o p e r a t o r  of 
t h e  l o t  i s  less than  adequate.  

11. The Dupont C i r c l e  C i t i z e n s  Assoc ia t ion  o b j e c t e d  t o  t h e  appl ica-  
t i o n  on several grounds. The a p p l i c a n t  had n o t  m e t  t h e  burden of proof 
i n  e s t a b l i s h i n g  t h a t  t h e  s u b j e c t  use d i d  no t  create dangerous o r  o ther -  
w i s e  o b j e c t i o n a b l e  t r a f f i c  cond i t ions .  A l l  t he  a p p l i c a n t  t e s t i f i e d  t o  
were t h e  hours  of ope ra t ion  of t h e  l o t ,  t h e  s t a t u s  of 
t h e  u s e r s  of t h e  lot, t h e  number of spaces  and t h e  clean-up po l i cy .  AS 
t o  t h e  adverse a f f e c t  on t h e  p r e s e n t  c h a r a c t e r  and f u t u r e  development 
of t h e  neighborhood, t he  a p p l i c a n t s  could p r e s e n t  no f u t u r e  p l ans  f o r  
the l o t s  s i n c e  they w e r e  absen t  a t  t h e  p u b l i c  hear ing .  The DCCA tes t i -  
f i e d  t h a t  housing has been developed i n  t h a t  neighborhood on si tes which 
w e r e  p rev ious ly  park ing  l o t s ,  and t h a t  most of  t h e  s u b j e c t  owners  w e r e  
s a t i s f i e d  t o  keep t h e  s i t e  a s  a park ing  l o t  r a t h e r  than  p u t  it t o  
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r e s i d e n t i a l  u se .  The DCCA r e p r e s e n t a t i v e  a lso t e s t i f i e d  t h a t  she 
pe r sona l ly  v i s i t e d  the  l o t  and cor robora ted  t h a t  it was an  eyesore 
wi th  i t s  accumulated t r a s h  and d e b r i s  and i n  such a condi t ion  t h a t  
the l o t  is  a b l i g h t  on t h e  neighborhood. A s  t o  t h e  l o t  being 
reasonably necessary and convenient t o  o t h e r  uses  i n  the  neighbor- 
hood, t he  DCCA t e s t i f i e d  t h a t  t he  s u b j e c t  s i t e  i s  reachable by t h e  
14 th  S t r e e t  bus l i n e ,  t h e  P S t r ee t  bus,  t h e  16 th  Street  bus and t h a t  
two Metro s t a t ions  a r e  approximately f i v e  blocks away a t  McPherson 
Square and Dupont C i r c l e .  There i s  a l s o  a subway s t o p  a t  Far ragut  
North. A l l  i n  a l l  t h e  a r e a  i s  w e l l  served by p u b l i c  t r a n s p o r t a t i o n .  
The DCCA a l s o  t e s t i f i e d  t h a t  t h e r e  a r e  o t h e r  parking l o t s  i n  t h e  
neighborhood where u s e r s  of t h e  s u b j e c t  l o t  could be accommodated. 
The DCCA a l s o  suggested t h a t  s i n c e  t h e  C e r t i f i c a t e  of Occupancy had 
exp i r ed  on t h i s  l o t ,  it w a s  no longer  a con t inua t ion  of a parking 
l o t  b u t  r a t h e r  an  a p p l i c a t i o n  t o  e s t a b l i s h  a parking l o t .  The Board 
concurs i n  a l l  t h e  o b j e c t i o n s  of t h e  DCCA except  t h e  i s s u e  of p u t t i n g  
the  l o t s  t o  r e s i d e n t i a l  use.  The a p p l i c a n t  i s  seeking h i s  re l ie f  
through a s p e c i a l  except ion.  The a p p l i c a n t  does n o t  have t h e  burden 
of proof t o  e s t a b l i s h  t h a t  t h e  s i t e  cannot be used f o r  r e s i d e n t i a l  
purposes.  

1 2 .  The record  r e f l e c t s  t h a t  a t  least  one l e t t e r  from a r e s i d e n t  
of t h e  s u b j e c t  block w a s  s e n t  t o  t h e  o p e r a t o r  of t h e  l o t ,  complaining 
of var ious  adverse cond i t ions  r e s u l t i n g  from t h e  a c t i v i t i e s  on t h e  
parking l o t .  No r ep ly  t o  t h a t  complaint w a s  eve r  s e n t  t o  t h e  r e s i d e n t .  

13. Advisory Neighborhood Commission - 2B t e s t i f i e d  t h a t  by unani- 
mous vote  t h e  ANC opposed t h e  a p p l i c a t i o n .  The ANC r epor t ed  t h a t  t he  
fundamental reason f o r  t h e  A N C ' s  oppos i t ion  was t h a t  t h i s  lot i s  
loca ted  i n  an R-5-B zone. Because t h e  c h a r a c t e r  of t h i s  a r e a  i s  
in tended  t o  be r e s i d e n t i a l ,  t h e  ANC opposed continuance of a use t h a t  
so c o n f l i c t s  with and d i s r u p t s  t h i s  r e s i d e n t i a l  c h a r a c t e r .  The pur- 
pose of an R-5-B zone i s  housing. This  parking l o t  has occupied t h e  
s u b j e c t  proper ty  f o r  many yea r s  d e s p i t e  a housing shor tage  i n  t h e  
D i s t r i c t  of Columbia. The ANC w a s  also concerned t h a t  t h e  l o t  has 
been used i n  ways which jeopard ize  t h e  neighborhood. Residents have 
complained t h a t  t h e  l o t  has n o t  been kept  f r e e  of t r a s h ,  t h a t  loud 
no i se  and music have emanated from t h e  l o t ,  and t h a t  t h e  l o t  has been 
t h e  base of c e r t a i n  i l l e g a l  a c t i v i t i e s .  Complaints by t h e  r e s i d e n t s  
t o  t h e  l o t  owners o r  ope ra to r s  have no t  brought about any change i n  
these  cond i t ions .  T h e  ANC i s  f u r t h e r  concerned t h a t  t h e  owners w e r e  
n o t i f i e d  by t h e  Chief of t h e  Zoning Inspec t ion  Branch, on May 2 3 ,  t h a t  
t h e i r  use of t h e  l o t  was wi thout  a v a l i d  c e r t i f i c a t e  of  occupancy and 
was i l l e g a l .  However, t h e  ANC viewed t h e  l a p s e  of t i m e  i n  f i l i n g  an 
a p p l i c a t i o n  before  t h e  Board a s  r ep resen t ing  a cavalier a t t i t u d e  by 
t h e  l o t ' s  owners and ope ra to r s  toward t h e  Zoning Regulations.  The ANC 
argued t h a t  t h e  Board's g ran t ing  of an ex tens ion  would only encourage 
and reward t h e  a p p l i c a n t  and o t h e r  i l l e g a l  u s e r s  t o  ignore  t h e  Regu- 
l a t i o n s  wi th  impunity. 
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1 4 .  The Board i s  r equ i r ed  by s t a t u t e  t o  g ive  g r e a t  weight t o  
the  i s s u e s  and concerns of  t h e  ANC. I n  addressing these  concerns,  
t h e  Board concurs as t o  the  l i t t e r  and t r a s h  i s s u e s  and t h a t  t h e  
a p p l i c a n t  was ope ra t ing  wi thout  a C e r t i f i c a t e  of Occupancy. The 
a p p l i c a n t  through h i s  long h i s t o r y  of ope ra t ing  t h e  parking l o t  
knew o r  should have known of  h i s  duty t o  comply wi th  t h e  l a w s  of t h e  
D i s t r i c t  of Columbia. A s  t o  the  i s s u e  of t h e  use of  t h e  s i t e  f o r  
r e s i d e n t i a l  uses ,  t h e  Board r e a f f i r m s  t h a t  t h e  a p p l i c a n t  i s  seeking 
r e l i e f  through a s p e c i a l  except ion and t h a t  t h e  re l ief  can be granted  
if t h e r e  i s  compliance wi th  t h e  requirements of  Paragraph 3104.44 
and Sub-section 8 2 0 7 . 2  of t h e  Zoning Regulations.  The app l i can t  
does n o t  have t h e  burden of  proof t o  e s t a b l i s h  t h a t  t h e  s i t e  cannot 
be used f o r  res idences .  

1 5 .  The a p p l i c a t i o n  was r e f e r r e d  t o  the  Department of Transpor- 
t a t i o n  on January 9 ,  1981,  a s  r equ i r ed  by Sub-paragraph 3104.444.The 
DOT r e p o r t  w a s  no t  rece ived  a t  t h e  t i m e  of t h e  p u b l i c  hear ing ,  where- 
a f t e r  t h e  record  was c losed .  Sec t ion  7608  provides  t h a t  a f o r t y  day 
per iod  i s  provided where t h e  Regulations provide f o r  t h e  r e f e r r a l  of 
an a p p l i c a t i o n  t o  another  p u b l i c  agency. The hear ing  was he ld  s i x t y -  
e i g h t  days a f t e r  t h e  r e f e r r a l  t o  DOT was made. 

1 6 .  The record w a s  l e f t  open f o r  t h e  ANC t o  submit t h e  minutes 
of t h e  ANC meeting a t  which i t s  recommendations w e r e  made. T h e  record  
w a s  l e f t  open t o  r ece ive  a u t h o r i z a t i o n  from owners  no t  p r e s e n t  a t  
t h e  p u b l i c  hear ing  f o r  t h e i r  su r roga te s  t o  r e p r e s e n t  them and a 
s ta tement  of t h e  f u t u r e  use of t h e i r  l o t s .  The record  w a s  l e f t  open 
f o r  t h e  oppos i t i on  t o  submit photos of t h e  condi t ion  of t h e  l o t .  

1 7 .  The minutes of  t h e  ANC meeting w e r e  rece ived  and marked a s  
Exh ib i t  N o .  2 7 .  The o p p o s i t i o n ' s  photographs of t h e  condi t ion  of t h e  
l o t  and t h e  accumulation of t r a s h  and d e b r i s  w e r e  rece ived  and marked 
as Exh ib i t  No. 2 4  of t h e  record .  A power of a t t o r n e y  given by Del la  
Mae Shimmel t o  he r  son James Shimmel, w a s  rece ived  and marked a s  
Exh ib i t  No. 30 of t he  record.  

1 8 .  Counsel f o r  t h e  a p p l i c a n t  reques ted  a d d i t i o n a l  t i m e  i n  which 
t o  secu re  a f f i d a v i t s  from c e r t a i n  of  t h e  owners of t h e  proper ty  
regarding t h e i r  planned use and development of t h e  s i t e .  The Chair- 
man r u l e d  t o  deny t h e  app l i can t s !  r eques t  f o r  ex tens ion  of t i m e ,  on 

the grounds t h a t  t h e  Board had enough information i n  t h e  record  t o  
decide t h e  a p p l i c a t i o n ,  and t h a t  any a d d i t i o n a l  information t o  be 
suppl ied  would n o t  e f f e c t  t he  b a s i s  f o r  t h e  Board's dec i s ion .  
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CONCLUSIONS O F  LAW AND OPINION: 

Based on t h e  r e c o r d ,  t h e  Board concludes  t h a t  t h e  a p p l i c a n t  i s  
s e e k i n g  a s p e c i a l  e x c e p t i o n ,  t h e  g r a n t i n g  of which r e q u i r e s  p roof  
t h a t  t h e  a p p l i c a n t  h a s  complied w i t h  t h e  r equ i r emen t s  o f  Paragraph  
3104.44 o f  t h e  Zoning Regu la t ions .  I n  a d d i t i o n  p u r s u a n t  t o  
Sub-sec t ion  8207 .2  of  t h e  Zoning Regu la t ions ,  t h e  a p p l i c a n t  must 
demons t r a t e  t h a t  t h e  r e q u e s t e d  r e l i e f  can be g r a n t e d  as i n  harmony 
w i t h  t h e  g e n e r a l  purpose  and i n t e n t  o f  t h e  Zoning Regu la t ions  and t h a t  
it w i l l  n o t  t e n d  t o  a f f e c t  a d v e r s e l y  t h e  use  of ne ighbor ing  p r o p e r t y .  

The Board concludes  t h a t  t h e  burden o f  proof  h a s  n o t  been m e t ,  
p a r t i c u l a r l y  as t o  t h e  a f f e c t  on ne ighbor ing  p r o p e r t i e s .  The Board 
concludes  t h a t  t h e  p r o v i s i o n s  of  Cond i t ion  " f "  of  t h e  p r i o r  Order 
have n o t  been m e t ,  s i n c e  a l l  p a r t s  of t h e  l o t  are n o t  k e p t  f r e e  of  
r e f u s e  o r  d e b r i s .  There i s  adequa te  t e s t imony  from a r e s i d e n t  of 
t h e  b lock ,  t h e  ANC and t h e  Dupont Circle C i t i z e n s  A s s o c i a t i o n ,  t h a t  
t h e  l o t  as now o p e r a t e d  i s  v i r t u a l l y  a nu i sance  t o  t h e  area. 

u n v e r i f i e d  c o n c l u s i o n s ,  t h a t  no dangerous o r  o t h e r w i s e  o b j e c t i o n a b l e  
t r a f f i c  c o n d i t i o n s  r e s u l t  from t h e  use  o f  t h e  p r o p e r t y  as a p a r k i n g  
l o t  and t h a t  t h e  p a r k i n g  l o t  i s  " r e a s o n a b l y  necessa ry"  f o r  o t h e r  u s e s  
i n  t h e  v i c i n i t y .  There i s  no ev idence  i n  t h e  r e c o r d  t h a t  t h e  l o t  i s  
n e c e s s a r y  t o  any o t h e r  u s e s  i n  t h e  v i c i n i t y .  To t h e  c o n t r a r y ,  t h e r e  
w a s  ample p r o b a t i v e  ev idence  t h a t  t h e  s u b j e c t  s i t e  i s  w e l l  s e r v e d  by 
p u b l i c  t r a n s p o r t a t i o n ,  and t h a t  t h e  p a r k i n g  l o t  i s  n o t  n e c e s s a r y .  

The Board concludes  t h a t  t h e r e  w a s  no p r o b a t i v e  e v i d e n c e ,  merely 

Also, t h e  Board concludes  t h a t  t h e  accumula t ion  o f  t r a s h  and 
d e b r i s  does a f f e c t  t h e  p r e s e n t  c h a r a c t e r  and f u t u r e  development o f  
t h e  neighborhood and does a f f e c t  a d v e r s e l y  t h e  use  of ne ighbor ing  
p r o p e r t y .  The Board has  f u r t h e r  accorded  t o  t h e  ANC t h e  " g r e a t  weight"  
t o  which it i s  e n t i t l e d .  

The Board concludes  t h a t  t h i s  case can be  d i s t i n g u i s h e d  from 
A p p l i c a t i o n  No. 13096. I n  t h a t  a p p l i c a t i o n ,  t h e  Board d e n i e d  a 
r e q u e s t  t o  c o n t i n u e  a p a r k i n g  l o t  a c r o s s  0 S t ree t  from t h e  s u b j e c t  
s i t e .  The D.C. Cour t  o f  Appeals  r e v e r s e d  t h e  Board, concluding  
t h a t  t h e  "F ind ings  of  F a c t  and Conclus ions  of  Law reached  by t h e  
Board are d e f i c i e n t . "  I n  t h a t  case, t h e  Cour t  c i t e d  one f i n d i n g  
where it concluded t h e  Board e r r e d .  The Cour t  f u r t h e r  c i t e d  a Con- 
n e c t i c u t  case and r u l e d  t h a t  " b e f o r e  t h e  Board can d e c l i n e  t o  r e i s s u e  
an e x p i r a t i o n  p e r m i t ,  t h e  opponents  shou ld  i n t r o d u c e  ev idence  of  "(1) a 
change of c o n d i t i o n s . .  .and ( 2 )  o t h e r  c o n s i d e r a t i o n s  m a t e r i a l l y  affect-  
i n g  t h e  m e r i t s  o f  t h e  s u b j e c t  m a t t e r , "  
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I n  t h i s  ca se ,  testimony and evidence h i g h l i g h t  t h e  poor con- 
d i t i o n s  of t h e  l o t ,  t h e  adverse  e f f e c t  on ad jo in ing  p rope r ty ,  t h e  
ope ra t ion  of t h e  l o t  wi thout  a C e r t i f i c a t e  of  Occupancy f o r  almost 
s i x  y e a r s ,  and t h e  l ack  of d i l i g e n c e  of t h e  a p p l i c a n t  i n  f i l i n g  an 
a p p l i c a t i o n  be fo re  t h e  Board even a f t e r  it w a s  n o t i f i e d  of t h e  
v i o l a t i o n .  A l l  of t h e s e  cond i t ions  w e r e  changed from t h e  previous 
a p p l i c a t i o n s  be fo re  t h e  Board i n  Cases 12080 and 12225. Fur ther -  
more, i n  t h e  s u b j e c t  ca se ,  t h e  Board has  found p roba t ive  evidence 
of a v a i l a b i l i t y  of mass t r a n s i t  t o  s e r v e  commuter t r a f f i c .  The 
r eco rd  f u r t h e r  con ta ins  no evidence t h a t  t h e  park ing  i s  necessary 
t o  s e r v e  any o t h e r  u s e s  i n  t h e  v i c i n i t y .  

A s  t o  t h e  r e p o r t  from t h e  Department of  T ranspor t a t ion ,  t h e  
Board concludes t h a t  it m e t  i t s  o b l i g a t i o n s  under Sub-paragraph 
3 1 0 4 . 4 4 4  when i t  r e f e r r e d  t h e  a p p l i c a t i o n  t o  DOT. The Board has  
no subpoena power, and cannot compel t h e  p repa ra t ion  and product ion 
of a DOT r e p o r t .  The Board allowed more than t h e  r equ i r ed  t i m e  
pe r iod  t o  e l a p s e ,  and was then fo rced  t o  dec ide  t h e  a p p l i c a t i o n  based 
on t h e  exc lus ive  record  be fo re  i t .  

For a l l  t h e s e  reasons ,  t h e  Board concludes t h a t  t h e  reques ted  
r e l i e f  cannot be GRANTED. Accordingly, it i s  ORDERED t h a t  t h e  app l i -  
c a t i o n  i s  D E N I E D .  

VOTE: 4-0 (Charles  R. Norr is ,  W i l l i a m  F.  McIntosh and Connie Fortune 
t o  DENY: Douglas J. Pa t ton  t o  DENY by P R O X Y ) .  

BY ORDER O F  THE D.C .  BOARD OF Z O N I N G  ADJUSTMENT 

ATTESTED BY: 
STEVEN E .  SHER 
Executive D i r e c t o r  

UNDER SUB-SECTION 8204.3 O F  THE Z O N I N G  REGULATIONS "NO D E C I S I O N  OR 
ORDER O F  THE BOARD SHALL TAKE EFFECT UNTIL TEN DAYS AFTER HAVING 
BECOME FINAL PURSUANT TO THE SUPPLEMENTAL RULES OF PRACTICE AND 
PROCEDURE BEFORE THE BOARD OF Z O N I N G  ADJUSTMENT." 


