
GOVERNMENT OF THE DISTRICT OF COLUMBIA 
BOARD OF ZONING ADJUSTMENT 

Appl i ca t i on  No. 13514, o f  R u s s e l l  and Margaret  S.  Dixon, pu r suan t  
t o  Sub-sect ion 8207.2 and Paragraph 8207.11 of  t h e  Zoning Regula- 
t i o n s ,  f o r  a  s p e c i a l  excep t ion  under Paragraph 3101.41 t o  u s e  t h e  
f i r s t  and second f l o o r s  of  t h e  s u b j e c t  p remises  a s  a  n u r s e r y  school  
c o n s i s t i n g  o f  f o r t y  s t u d e n t s ,  two t e a c h e r s  and one a i d e  and f o r  a  I 

v a r i a n c e  from t h e  p l a y  a r e a  requ i rements  (Sub-paragraph 3101.41(d)  ) 
i n  an R-2 D i s t r i c t  a t  t h e  p remises  3315 Mart in  Luther  King Jr. Avenue., 
S .E. ,  (Square  E-6004, Lot  8 ) .  

HEARING DATES: J u l y  15 and September 1 6 ,  1981 
DECISION DATE: October 7 ,  1981 

FINDINGS OF FACT: 

1. The a p p l i c a t i o n  w a s  f i r s t  scheduled f o r  t h e  p u b l i c  h e a r i n g  
o f  J u l y  15 ,  1981. It  appeared on t h e  P re l im ina ry  Calendar  s i n c e  
t h e  a p p l i c a n t  had n o t  complied w i t h  S e c t i o n  3.33 o f  t h e  Supplemental  
Rules of  P r a c t i c e  and Procedure  b e f o r e  t h e  BZA i n  t h a t  t h e  a p p l i -  
c a n t  pos t ed  t h e  s u b j e c t  p r o p e r t y  e i g h t  days  p r i o r  t o  t h e  p u b l i c  
h e a r i n g  i n s t e a d  of  t e n  days  and t h e  a p p l i c a n t  f i l e d  t h e  a f f i d a v i t  
of  p o s t i n g  two days  p r i o r  t o  t h e  p u b l i c  h e a r i n g  i n s t e a d  of t h e  
r e q u i r e d  f i v e  days .  The Chairman den ied  a  waiver  o f  t h e  Rule s i n c e  
good cause  was n o t  shown, and t h e  c a s e  w a s  r escheduled  f o r  p u b l i c  
h e a r i n g  on September 1 6 ,  1981. 

2 .  The s u b j e c t  s i t e  i s  l o c a t e d  on t h e  n o r t h  s i d e  o f  Mart in  
Luther  King Jr. Avenue, between Waclark P l a c e  and High V i e w  P l a c e  
and i s  known a s  premises  3315 Mart in  Luther  King Jr .  Ave. S.E. 
I t  i s  i n  an R-2 D i s t r i c t .  

3 .  The s i t e  comprises  approx imate ly  2700 square  f e e t .  I t  i s  
improved w i th  a  t h r e e  s t o r y  b r i c k  de tached  dwe l l i ng .  A f i f t e e n  
f o o t  a l l e y  i s  l o c a t e d  t o  t h e  r e a r  o f  t h e  s i t e .  

4 .  To t h e  e a s t  of  t h e  s i t e  a r e  s i m i l a r  de tached  dwe l l i ngs  on 
l o t s  of  comparable s i z e .  To t h e  w e s t  i s  a  f o u r - s t o r y  apar tment  
b u i l d i n g ,  fo l lowed by de tached  houses .  South of  t h e  s i t e ,  a c r o s s  
Mart in Luther  King, Jr. Avenue, i s  a  new development of  about  f i f t y  
row dwe l l i ngs  on l and  p r e v i o u s l y  used f o r  Defense Department housing.  
North of  t h e  s i t e  t h e  l and  u s e  i s  predominant ly  r e s i d e n t i a l .  The 
s u b j e c t  s i t e  i s  l o c a t e d  i n  an R-2 D i s t r i c t  t h a t  ex t ends  f o r  s e v e r a l  
b locks  t o  t h e  n o r t h .  The s o u t h  s i d e  of  Mart in  Luther  King, Jr. Avenue 
i s  zoned R-4.  A commercial c o r r i d o r ,  zoned C-2-A beg in s  approx i -  
mate ly  400 f e e t  e a s t  o f  t h e  s i t e .  



BZA APPLICATION No. 13514 
PAGE 2 

5. The a p p l i c a n t  seeks  a  s p e c i a l  except ion  t o  use  t h e  f i r s t  
and second f l o o r s  of t h e  dwel l ing  a s  a  nu r se ry  school  c o n s i s t i n g  
of f o r t y  c h i l d r e n ,  two t e a c h e r s  and one a ide .  The a p p l i c a n t  a l s o  
seeks  a  va r i ance  from t h e  p l a y  a r e a  requirements  of 4,000 square  
f e e t  on t h e  s i t e .  

6 .  The school  w i l l  o p e r a t e  on a  f u l l - t i m e  b a s i s ,  7:00 a.m. 
t o  6:00 p.m., f i v e  days a  week, accommodating f o r t y  c h i l d r e n  rang- 
i n g  i n  ages  from two t o  f i v e  y e a r s ,  wi th  a  focus  on pre-school  and 
k inde rga r t en  i n s t r u c t i o n .  

7. The school  w i l l  have no a r t i c l e s  of  commerce f o r  s a l e .  

8 .  There a r e  f o u r  day c a r e  c e n t e r s  w i th in  f o u r  b locks  of t h e  
s u b j e c t  s i t e .  

9 .  The a p p l i c a n t  a n t i c i p a t e s  t h a t  h e r  c l i e n t s  w i l l  come from t h e  
immediate neighborhood. The a p p l i c a n t  i s  r e l y i n g  on c l i e n t s  coming 
from t h e  f i f t y  r e c e n t l y  cons t ruc t ed  row houses t o  t h e  sou th  of t h e  
s u b j e c t  s i t e  and e v e n t u a l l y ,  from t h e  l a r g e  vacant  p a r c e l  t o  t h e  
w e s t  when it i s  developed. The a p p l i c a n t  p r e s e n t l y  has  no prospec- 
t i v e  c l i e n t s .  The a p p l i c a n t  has  n o t  s e n t  o u t  any f l y e r s  i n  t h e  neigh- 
borhood announcing he r  p lan  and r e q u e s t i n g  a  response t o  h e r  proposed 
s e r v i c e s .  

10. The a p p l i c a n t  exp res se s  a  gene ra l  need f o r  day c a r e  c e n t e r s  
bu t  no evidence has  been submit ted t h a t  t h e r e  i s  a  need f o r  such 
s e r v i c e s  i n  t h e  immediate neighborhood. There i s  no p roba t ive  
evidence of r eco rd  t h a t  t h e  enrol lment  a t  t h e  proposed c e n t e r  w i l l  be 
l i m i t e d  p r i m a r i l y  t o  c h i l d r e n  r e s i d i n g  i n  t h e  neighborhood. 

11. The a p p l i c a n t  has  submit ted two l e t t e r s  t o  t h e  r eco rd  from 
t h e  Southeas t  Neighborhood House and t h e  Es the r  P l ace  Pre-school.  
The Board f i n d s  t h a t  t h e s e  l e t t e r s  add res s  themselves t o  a  gene ra l  
need f o r  pre-school  c e n t e r s  i n  t h e  Anacost ia  a r e a  bu t  do n o t  e s t a b -  
l i s h  t h e  need f o r  one i n  t h e  s u b j e c t  a r ea .  

1 2 .  The a p p l i c a n t  a l s o  submit ted a  p e t i t i o n  wi th  f i f t y - t h r e e  
s i g n a t u r e s  i n  f avo r  of t h e  a p p l i c a t i o n .  The s i g n e r s  s t a t e  t h a t  they  
a r e  from t h e  Congress Heights  Community and t h a t  t h e  proposed c e n t e r  
w i l l  be a  needed s e r v i c e  t o  t h e  community. The Board f i n d s  t h a t  

t h i s  i s  a  g e n e r a l  app rova l ,  Noneof t h e  s i g n e r s  i n d i c a t e d  t h a t  
t hey  w i l l  use  such s e r v i c e s .  None of t h e  s i g n e r s  addressed them- 
s e l v e s  t o  t h e  r e l i e f  t h a t  t h e  a p p l i c a n t  i s  seek ing  from t h e  Board. 

13. Sub-paragraph 3101.41(d) of t h e  Zoning Regulat ions  r e q u i r e s  
t h a t  100 square  f e e t  of outdoor p l a y  a r e a  be provided on s i t e  f o r  
each c h i l d .  For t h e  s u b j e c t  p roposa l  t h i s  i s  a  4,000 square  f o o t  
requirement .  The s u b j e c t  s i t e  has  a  fenced backyard of about 1,200 
square  f e e t  t h a t  could be used a s  outdoor  p l ay  a r e a .  I t  i s  a n t i c i -  
pa ted  t h a t  t h e  c h i l d r e n  w i l l  a l s o  use  some of t h e  i n t e r i o r  of t h e  
s u b j e c t  s t r u c t u r e  f o r  a d d i t i o n a l  p l ay  a r e a .  The va r i ance  r e l i e f  
reques ted  i s  f o r  about  2,800 square  f e e t  of p l ay  a r e a ,  o r  about seventy 
pe rcen t .  
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I n  a d d i t i o n  t o  o n - s i t e  p l a y  a r e a  t h e  a p p l i c a n t  would u se  t h e  p lay-  
ground a t  t h e  Congress He igh ts  School ,  approximate ly  800 f e e t  e a s t  
of  t h e  s u b j e c t  s i t e .  There i s  no gua ran t ee  t h a t  space  cou ld  be 
r e s e r v e d  a t  s a i d  playground.  It i s  a  p u b l i c  area a v a i l a b l e  t o  
a l l  on a  f  i rst  come b a s i s .  

1 4 .  The a p p l i c a n t  p r e s e n t e d  no ev idence  o r  t e s t imony  t h a t  t h e  
s i t e  i s  a f f e c t e d  by any e x t r a o r d i n a r y o r  unusua l  s i t u a t i o n  o r  condi-  
t i o n s  t h a t  would war ran t  t h e  g r a n t i n g  of  a  v a r i a n c e .  The a p p l i c a n t  
t e s t i f i e d  t h a t  no undue n o i s e  w i l l  a r i s e  because  of  f o r t y  c h i l d r e n  
on t h e  s i t e .  The a p p l i c a n t  i n t roduced  i n t o  t h e  r eco rd  a  l e t t e r  of 
suppo r t  f o r  t h e  a p p l i c a t i o n  from t h e  a b u t t i n g  p r o p e r t y  owner r e s i d i n g  
a t  3313 Mart in  Luther  King Jr.  Avenue. Such owner adv i sed  t h a t  
she  was c o n f i d e n t  t h a t  t h e  a p p l i c a n t  would moni tor  a l l  a c t i v i t i e s  
s o  t h a t  no adve r se  changes a r o s e  t h a t  might e f f e c t  t h e  r o u t i n e  o r  
normal l i v i n g  h a b i t s  w i t h i n  t h e  a r e a .  

15.  There i s  no p e r s u a s i v e  ev idence  i n  t h e  r e c o r d  t h a t  t h e  c e n t e r  
i s  s o  l o c a t e d  and t h e  a c t i v i t i e s  t o  be conducted t h e r e i n  w i l l  be 
such t h a t  it i s  n o t  l i k e l y  t o  become o b j e c t i o n a b l e  t o  a d j o i n i n g  and 
nearby p r o p e r t y  because of  n o i s e ,  t r a f f i c ,  number of s t u d e n t s  o r  
o t h e r  o b j e c t i o n a b l e  c o n d i t i o n s .  

16. The O f f i c e  of  P lann ing  and Development, by r e p o r t  f i l e d  
June 10 ,  1981, recommended t h a t  t h e  a p p l i c a t i o n  be approved. The 
OPD r e p o r t e d  t h a t  t h e  s e r v i c e s  p rov ided  by day c a r e  c e n t e r s  w i l l  be 
of i n c r e a s i n g  demand i n  t h i s  a r e a  due t o  r e c e n t  r e s i d e n t i a l  develop- 
ment. The a p p l i c a n t s ,  by making e f f i c i e n t  use  o f  t h e  s u b j e c t  s i t e  
and t h e  nearby schoolyard ,  cou ld  conduct  t h e  proposed day c a r e  c e n t e r  
i n  a  manner t h a t  would have no adve r se  impacts  on a d j o i n i n g  and 
nearby p r o p e r t i e s .  The Board, f o r  r e a s o n s  d i s c u s s e d  above,  does  n o t  
concur i n  t h e  OPD recommendation. 

17.  Advisory Neighborhood Commission - 8A made no recommenda- 
t i o n  on t h e  a p p l i c a t i o n .  

CONCLUSIONS OF LAW AND OPINION; 

Based on t h e  r e c o r d ,  t h e  Board conc ludes  t h a t  t h e  a p p l i c a n t  i s  
s eek ing  a  s p e c i a l  excep t ion ,  t h e  g r a n t i n g  of  which r e q u i r e s  ev idence  
t h a t  t h e  a p p l i c a n t  ha s  complied w i th  t h e  requ i rements  of Paragraph 
3101.41 of  t h e  Zoning Regula t ions  and e s t a b l i s h e d  a  b a s i s  f o r  t h e  
v a r i a n c e  r e l i e f  from Sub-paragraph 3101 .41(d) .  The Board conc ludes  
t h a t  t h e  a p p l i c a n t  ha s  n o t  met t h e  burden of  proof a s  evidenced i n  
F ind ing  Nos. 9  through 1 4 .  

The Board f u r t h e r  conc ludes  t h a t  t h e  r e l i e f  cannot  be g ran ted  
a s  i n  harmony w i t h  t h e  g e n e r a l  purpose  and i n t e n t  of  t h e  Zoning 
Regula t ions .  Accordingly ,  it i s  ORDERED t h a t  t h e  a p p l i c a t i o n  
i s  D E N I E D .  
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VOTE: 5 - 0  ( D o u g l a s  J.  P a t t o n ,  Walter B .  L e w i s ,  C h a r l e s  R.  N o r r i s ,  
W i l l i a m  F .  McIntosh and C o n n i e  F o r t u n e  t o  DENY).  

BY ORDER OF THE D . C .  BOARD OF ZONING ADJUSTMENT 

FINAL DATE OF ORDER: 74 c ,  ;i \; 1981 

ATTESTED BY: 
STEVEN E .  SHER 
E x e c u t i v e  D i r e c t o r  

UNDER SUB-SECTION 8 2 0 4 . 3  OF THE ZONING REGULATIONS "NO DECISION OR 
ORDER OF THE BOARD SHALL TAKE EFFECT UNTIL TEN DAYS AFTER HAVING 
BECOME FINAL PURSUANT TO THE SUPPLEMENTAL RULES OF PRACTICE AND 
PROCEDURE BEFORE THE BOARD OF ZONING ADJUSTMENT." 


