
GOVERNMENT OF THE DISTRICT OF COLUMBIA 
BOARD O F  ZONING ADJUSTMENT 

Application No. 13883, of the National Black Child Develop- 
ment Institute, Inc., pursuant to Paragraph 8207.11 of the 
Zoning Regulations, for a variance from the use provisions 
(Sub-section 3105.3) to use all floors and basement of the 
subject premises as offices for a non-profit corporation in 
an R-5-D District at the premises 1463 Rhode Island Avenue, 
N.W.f (Square 210, Lot 120). 

HEARING DATES : December 15, 1982 and May 22, 1985 
DECISION DATES: March 2, 1983 and June 5, 1985 

FINDINGS OF FACT: 

1. By Order dated October 4, 1983, the Board granted 
the subject application with three conditions, as follows: 

A. The use of the subject premises shall be limited 
to the National Black Child Development Institute, 
Inc. 

B. The number of employees shall not exceed a maximum 
of twelve. 

C. At such time as the applicant may offer the 
property for sale, it shall be advertised and sold 
for use only for a purpose permitted in the zone 
district applicable to the property. 

2 .  The applicant timely filed a Petition for Review in 
the District of Columbia Court of Appeals on December 19, 
1983, in order to contest both the propriety of the condi- 
tions on the grant of the use variance and the BZA's denial 
of reconsideration and rehearing thereof. Argument was held 
before the Court of Appeals on October 2, 1984. 

3 .  In an opinion dated November 8 ,  1984, the Court of 
Appeals held that because no valid public policy was served 
by confining a variance to an individual entity, any personal 
condition imposed by the BZA to restrict a use variance was 
unlawful per s e .  The grant of the variance was left intact. 
Conditions A and C were held as unlawful per se and condition 
B was unlawful because it was unsupported by evidence in the 
record. The Court remanded the matter to the BZA for 
rehearing "(1) to determine whether it has authority to 
impose generic conditions on petitioner's use variance; ( 2 )  
to hear testimony from petitioner regarding the impact on it 
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of any such conditions and ( 3 )  to set forth in the record 
any evidence supporting such conditions." 

The further hearing was limited to the following issues: 
4 .  A further public hearing was held on May 22, 1985. 

A. Whether the BZA has authority to impose generic 
restrictions on the applicant's use variance. 

B. Testimony from the applicant regarding the impact 
on the applicant of the conditions set forth in 
the prior order. 

C. Any evidence in the record to the potential impact 
of the use which would support placing conditions 
on the approval. 

5 .  The applicant presented no new evidence at the 
public hearing of May 22, 1985, but rested its case on the 
existing record. 

6. Advisory Neighborhood Commission 2C, by report 
dated May 1, 1985, reported that it voted to support the 
applicant's effort to gain full occupancy of the subject 
premises up to a limit of twenty-four employees. 

CONCLUSIONS OF LAW AND OPINION: 

Even though the applicant presented no additional 
evidence or testimony at the further hearing on the subject 
application, it is well established in zoning law that 
boards of adjustment or appeals have the power to impose 
reasonable conditions upon the grant of a variance, to 
mitigate the effect upon neighboring property and the 
community at large. See, for example, Rathkopf, The Law of 
Zoning and Planning, chapter 40 .  In the subject 
application, based on the record as it now exists, the Board 
can find no basis upon which to impose any conditions. 

The Board incorporates by reference all of the Findings 
of Fact and Conclusions of Law contained in BZA Order No. 
13883, a copy of which is attached hereto. Based on the 
entire record, it is accordingly ORDERED that the applica- 
tion, for use of the premises as offices for a non-profit 
organization, is GRANTED unconditionally. 

VOTE: 3-0 (William F. McIntosh and C a r r i e  L. Thornhill t o  
grant, Lindsley Williams to grant by proxy; 
Charles R. Norris not voting, not having 
participated in the further hearing; Douglas J. 
Patton not present, not voting). 

BY ORDER OF THE D.C. BOARD OF ZONING ADJUSTMENT 
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ATTESTED BY: 
STEVEN E. SHER 
E x e c u t i v e  D i r e c t o r  

F I N A L  DATE OF ORDER: 

UNDER SUB-SECTION 
DECISION OR ORDER 
DAYS AFTER HAVING 
RULES OF PRACTICE 
ADJUSTMENT . " 
THIS ORDER OF THE 

8 2 0 4 . 3  OF THE ZONING REGULATIONS, "NO 
OF THE BOARD SHALL TAKE EFFECT UNTIL TEN 
BECOME F I N A L  PURSUANT TO THE SUPPLEMENTAL 
AND PROCEDURE BEFORE THE BOARD OF ZONING 

BOARD I S  VALID FOR A PERIOD OF S I X  MONTHS 
AFTER THE EFFECTIVE DATE O F  T H I S  ORDER, UNLESS WITHIN SUCH 
PERIOD AN APPLICATION FOR A BUILDING PERMIT OR CERTIFICATE 
OF OCCUPANCY I S  F I L E D  WITH THE DEPARTMENT O F  CONSUMER AND 
REGULATORY AFFAIRS.  

1 3 8 8 3 o r d e r / L J P E  



GOVERNMENT OF THE DISTRICT O F  COLUMBIA 
B O A R D  OF ZONING ADJUSTMENT 

P . p p l i c a t i o n  No. 1 3 8 8 3 ,  of The N a t i o n a l  Black  C h i l d  Develop- 
ment I n s t i t u t e ,  I n c . ,  p u r s u a n t  t o  Pa rag raph  8207.11  of t h e  
Zoning R e g u l a t i o n s ,  f o r  a v a r i a n c e  from t h e  use p r o v i s i o n s  
(Sub- sec t ion  3105.3)  t o  u s e  a l l  f l o o r s  and  basement  of t h e  
s u b j e c t  p r e m i s e s  a s  o f f i c e s  for  a n o n - p r o f i t  corporation i n  
a n  R-5-D D i s t r i c t  a t  t h e  p r e m i s e s  1 4 6 3  mode I s l a n d  Avenue, 
N.N., (Squa re  210, L o t  1 2 0 ) .  

HEARING DATE: December 1 5 ,  1 9 8 2  
D E C I S I O N  DATE: March 2 ,  1 9 8 3  

FINDINGS OF FACT: 

1. The s u b j e c t  s i t e  i s  located on t h e  n o r t h  side of 
Rhode I s l a n d  Avenue between 1 4 t h  and 1 5 t h  S t r e e t s ,  N.W. and 
i s  known as  p r e m i s e s  1463 Rhode I s l a n d  Avenue. N . 1 7 .  I t  i s  
i n  a n  R-5-D D i s t r i c t .  

2 .  The s u b j e c t  s i t e  i s  a f a i r l y  l e v e l  l o t  i n  t h e  s h a p e  
of a t r a p e z o i d  c o n t a i n i n g  a n  area of  a p p r o x i m a t e l y  1 , 8 5 0  
s q u a r e  f e s t .  I t  i s  improved w i t h  a three s t o r y  and basement  
h r i c k  s t r u c t u r e .  The a p p l i c a n t  i n  t h i s  c a s e  i s  t h e  N a t i o n a l  
E lack  C h i l d  Development I n s t i t u t e ,  I n c .  , h e r e i n a f t e r  re- 
f e r r e d  t o  as  N B C D I .  P r i o r  t o  a c q u i s i t i o n  by MECDI,  t h e  
s u b j e c t  premises was owned by a T I r s .  Ruth P a w e l l  S t r i n o .  
According t o  PJRCDI ,  Ilrs. S t r i n e  r e n t e d  the s t r u c t u r e  t o  a 
g roup  of c loc tors  f o r  p r o f e s s i o n a l  o f f i c e  use. There  i s  no 
c e r t i f i c a t e  of occupancy on r e c o r d  t o  v e r i f y  t h i s  p r o f e s -  
s i o n a l  o f r i c e  u s e .  

3.  The 1 4 0 0  b l o c k  of Rhode Islar,c! Avenue, P1.M. i s  one  
b l o c k  n o r t h e a s t  o f  S c o t t  C i r c l e  and o n e  block s o u t h r e s t  o f  
1,ogan C i r c l e .  The b l o c k  i s  c h a r a c t e r i z e d  Sy  n i x e d  r e s i d e n -  
tie1 u s e  housed i n  s t r u c t u r e s  of vary inc ;  h e i g h t  arrc! b u l k ,  
i n c l u d i n g  a p a r t m e n t s ,  h o t e l s ,  rooming h o u s e s ,  and a t  least 
o n e  s i n g l e  f a m i l y  row d w e l l i n g .  Four  adj2,cent  s t r u c t u r e s  on 
the n o r t h  s i d e  of t h e  b l o c k ,  1 4 4 1  - 1 4 4 9  Rhode f s l a n d  
Avenue, PJ.b7., house a r t i s t s  and s t u d i o  s p a c e .  Immedia te ly  
t o  t h e  ea s t  of t h e  s u b j e c t  s t r u c t u r e ,  l o c a t e d  a t  1 4 6 1  Rhode 
Ls land  Avenue, N . W . ,  i s  t h e  h e a d q u a r t e r s  of t h e  N a t i o n a l  
S o c i e t y  of t h e  Uni ted  S t a t e s  Daughters  of 1 8 1 2 .  A 
c e r t i f i c a t e  o f  occupancy e x i s t s  for t h i s  u s e ,  i s s u e d  J u l y  
Z S ,  1 9 6 1 .  The a p p l i c a n t  contended  t h a t  t h e r e  i s  a n  o f f i c e  
u s e  at 1 4 3 9  Rhode Lsland Avenue. However, t h e r e  i s  no 
r e c o r d  of a v a l i d  c e r t i f i c a t e  of occupancy b e i n g  g r a n t e d  t o  
t h e  o c c u p a n t s ,  Reap A s s o c i a t e s ,  a n d  t h e r e  i s  t h u s  no  l a w f u l  
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office use. East of the subject structure, at the far end 
of the bl6ck near the intersection of Rhode Island Avenue, 
EJ.W. and 14th Street, N.W., are several small commercial 
establishments. These establishments are part of the 14th 
Street commercial area. 

4. The zoning district designations of the surrounding 
area include a C-M-3 District approximately 160 feet 
north-northwest of the site, a C-2-A District approximately 
420 feet east of the site, an SP-2 District approximately 
240 feet south-southeast of the site, an SP-1 District 
approximately 160 feet west-southwest of the site, and an 
R-5-B District approximately 110 feet west of the site. 
This variety of zoning districts results in a variety of 
uses including large apartment complexes and other smaller 
scale residential uses, hotels, non-profit offices, 
association offices and small commercial establishments. 

5. The goal of the NBCDI is to improve the quality of 
life for Black children, their families and their commu- 
nities. Through national state and local advocacy research 
and publications, education, training and direct services, 
NBCDI promotes the development and welfare of Black 
children. The NBCDI includes a national headquarters in 
Washington, D.C. and twenty-six volunteer-organized af fili- 
ates across the United States. In the subject facility, 
twelve persons are employed. 

6. The NBCDI is a non-profit corporation organized in 
1970 under the laws of California and authorized in 1973 to 
operate in the District of Columbia under a Certificate of 
Authority granted by the Office of Recor6er of Deeds. On 
l?ovember 3 0 ,  1970, the Internal Reverue Service determined 
EBCDI to be tax-exempt under Section 501(c) (3) of the 
Internal Revenue Code and on August 24, 1973, the I R S  
determined that NBCDI was not a private foundation within 
the meaning of Section 509(a) of the Code. 

7. When NBCDI was negotiating for purchase of the 
subject property in early 1976, the N B C C I  was advised by the 
former owner's attorney that the property was in an R-5-D 
District in which offices of a non-profit organization were 
not permitted. Accordingly, a con6ition precedent was 
written into the contract for sale of the property requiring 
the then owner's attorney to secure a use variance from the 
RZA. 

8 .  Thereafter, as a result of discussions with NBCDI's 
staff members and personnel in the office of the Zoning 
Administrator, the Zoning Administrator determined that 
MBCDI came within the definition of a "social service 
center" in Section 1202 of the Zoning Regulations, as a 
"community ... assistance ... center for persons in need of 
such assistance . . . ," with facilities that include meeting 
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rooms, and counseling and office space related to the 
program. The Zoning Administrator also concluded that N B C D I  
could operate in the R-5-D District as a social service 
center either as a matter-of-right under Paragraph 3104.312 
of the Zoning Regulations then in effect if NBCDI had 
contracts with either District or Federal agencies or by way 
of special exception under Paragraph 3104.47 if it did not 
have such contracts. Although the applicant was prepared to 
file an application for a special exception, counsel for the 
former owner advised that, since NBCDI constantly received 
grants from both the District and Federal governments, it 
could obtain a certificate of occupancy immediately as of 
.right without the need of a hearing. The NBCDI then 
presumably waived the condition requiring the application 
fo r  a variance in the contract for sale and went to closing, 
purchasing the property for $125,000. The property was 
purchased in 1976. The NBCDI has occupied the building 
since its purchase and presently occupies all floors of the 
building. 

9. On March 3, 1976, the N B C D I  filed an application 
for a certificate of occupancy to use all of the subject 
premises as a social service center pursuant to Section 1202 
and Paragraph 3104.312 of the Zoning Regulations. A certi- 
ficate of occupancy, No. B-97716, dated P-pril 13, 1976, was 
issued to NBCDI to use all floors and basement of the 
subject premises as a llsocial service center grant #90 C 705 
certificated of occupancy to expire june 29th 1976." 

10. A building permit was issued on February 9, 1977, 
to the applicant authorizing work on the subject premises to 
permit "revisions to assure occupancy permit." 

11. A certj-ficate of occupancy, No. R-99725, was issued 
on April 4, 1978, to the applicant to u s e  the subject 
premises as a "Social service center Grant No. 90-C 705 to 
expire 7-31-77." 

12. B y  letter of November 20, 1978, the NBCDI was 
advised by the Zoning Inspection Branch that the facility 
was being operated as a social service center without a 
valid certificate of occupancy which was in violation of the 
D.C. Zoning Regulations. 

13. On November 29, 1978, the KBCDI filed an appli- 
cation for a certificate of occupancy to use the facility as 
a social service center. 

14. On December 14, 1978, the Zoning Commission by 
Emergency Order No. 255, amended the Zoning Regulations 
pertaining to halfway houses and social service centers. 
The Emergency Order was effective on that date for a period 
of not more than 1 2 0  days. 
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15. The Emergency Order  d e l e t e d  t h e  e x i s t i n g  Pa rag raph  
3 1 0 4 . 3 1 2  r e g a r d i n g  halfway houses  and social  s e r v i c e  c e n t e r s  
a s  a m a t t e r - o f - r i g h t  i n  R-4 and R-5. The p a r a g r a p h  w a s  
r e p l a c e d  w i t h  a p r o v i s i o n  a l l o w i n g  a ha l fway house  o r  social 
s e r v i c e  c e n t e r  as  a m a t t e r - o f - r i g h t  p r o v i d e d  t h a t  t h e r e  w e r e  
no more t h a n  e i g h t  p e r s o n s  i n  r e s i d e n c e  n o t  i n c l u d i n g  
s u p e r v i s o r s ,  c a r e t a k e r s  o r  * s i m i l a r  a t t e n d a n t s ,  and f u r t h e r  
p r o v i d e d  t h a t  t h e r e  w a s  no  o t h e r  ha l fway house  o r  social  
s e r v i c e  c e n t e r  w i t h i n  6 0 0  f e e t  of t h e  proposed  l o c a t i o n .  

1 6 .  The s a i d  Order  a l s o  d e l e t e d  e x i s t i n g  Pa rag raph  
3104.47 r e g a r d i n g  ha l fway houses  a s  s p e c i a l  e x c e p t i o n s  i n  
R-4 and R-5 D i s t r i c t s .  Tha t  p a r a g r a p h  w a s  r e p l a c e d  w i t h  a 
p r o v i s i o n  a l l o w i n g  a ha l fway house or soc ia l  service c e n t e r  
f o r  up  t o  t h i r t y  p e r s o n s  w i t h  BZA a p p r o v a l  if t h e r e  w a s  no 
o t h e r  ha l fway house or  soc ia l  service center w i t h i n  6 0 0  fee t  
of t h e  proposed  l o c a t i o n  and if t h e  proposed  u s e  would n o t  
have  an  a d v e r s e  e f f e c t  on n e i g h b o r i n g  p r o p e r t i e s  b e c a u s e  o f  
n o i s e ,  t r a f f i c  o r  o t h e r  o b j e c t i o n a b l e  c o n d i t i o n s .  

1 7 .  The Emergency Order  d i d  n o t  a l t e r  t h e  d e f i n i t i o n  
of ha l fway h o u s e s  or soc ia l  s e r v i c e  c e n t e r s  n o r  d i d  it 
p r o h i b i t  them from l o c a t i n g  i n  R-4 o r  R-5 D i s t r i c t s .  The 
major  t h r u s t  o f  t h e  emergency r e g u l a t i o n s  no ted  above w a s  t o  
l i m i t  t h e  number o f  r e s i d e n t s  p e r m i t t e d  i n  such  f a c i l i t i e s  
and t o  r e g u l a t e  t h e i r  s p a c i n g .  The emergency r e g u l a t i o n s  
d i d  d e l e t e  t h e  wording p e r t a i n i n g  t o  o p e r a t i o n  by a n  agency 
o f  t h e  D i s t r i c t  o r  F e d e r a l  Government o r  o p e r a t i o n  unde r  
c o n t r a c t  t o  such  agency and  s u p e r v i s e d  by t h a t  agency .  

18 .  Dur ing  t h e  p e r i o d  w h i l e  t h e  emergency r e g u l a t i o n  
was i n  e f f e c t ,  t h e  Deputy Zoning A d m i n i s t r a t o r  informed 
NECDI's counse l  t h a t  t h e  p r o p e r t y  c o u l d  n o t  q u a l i f y  as  a 
"soc ia l  s e r v i c e  c e n t e r  ," and t h a t ,  t h e r e f o r e ,  NBCDI s h o u l d  
f i l e  w i t h  t h e  AZA a n  a p p l i c a t i o n  f o r  a u s e  v a r i a n c e  t o  
p e r m i t  t h e  s u b j e c t  p r e m i s e s  t o  be used  as  o f f i c e s  o f  a 
n o n - p r o f i t  o r g a n i z a t i o n .  

19. On A p r i l  1 2 ,  1 9 7 9 ,  b e f o r e  O r d e r  255 e x p i r e d ,  t h e  
Zoning C o m m i s s i o n  i s s u e d  a second Enercjency Orde r ,  N o .  2 7 5 ,  
wh ich  remained i n  e f f e c t  u n t i l  August 1 2 ,  1979. On August 
1 2 ,  1 9 7 9 ,  t h e  Zoning R e g u l a t i o n s  i n  e f f e c t  p r i o r  t o  t h e  
i s s u a n c e  o f  t h e  f i r s t  Emergency Order  becane  e f f e c t i v e  
a g a i n .  

20 .  On August 2 4 ,  1979,  N B C D I  f i l e d  a n o t h e r  a p p l i c a -  
t i o n ,  unde r  Pa rag raph  3 1 0 4 . 3 1 2 ,  f o r  a ce r t i f i ca t e  of occu- 
pancy t o  use  t h e  s u b j e c t  p r e m i s e s  zis a s o c i a l  s e r v i c e  
c e n t e r .  B y  l e t t e r  of Kovember 1 6 ,  1979,  t h e  Zoning 
I n s p e c t i o n  Branch informed MBCDI t h a t  i t s  f o u r t h  a p p l i c a t i o n  
f o r  a c e r t i f i c a t e  o f  occupancy for a s o c i a l  service c e n t e r  
had been  d e n i e d .  Upon r ev iew of  a c o n t r a c t  e x e c u t e d  between 
MBCDI and Wel fa re  Research  I n c c r p o r a t e d ,  sa id  c o n t r a c t  
s u b m i t t e d  by NBCDI i n  s u p p o r t  o f  i t s  c l a s s i f i c a t i o n  a s  a 
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social service center, the Zoning Inspection Branch conclud- 
ed NBCDI did not qualify for a certificate of occupancy 
under Paragraph 3104.312. According to a letter accompany- 
ing NBCDI's August 24 ,  1979, application for a certificate 
of occupancy, the basis for NBCDI's classification as a 
social service agency was a sub-grant from Social Service 
Research Institute. Social Service Research Institute held 
the main grant from the Department of Health, Education and 
Welfare. 

21. On January 2, 1980 ,  NBCDI's counsel requested 
additional information from the Zoning Inspection Branch 
detailing the legal and factual reasons for the November 16, 
1979, rejection of NBCDI's application for a Certificate of 
Occupancy. Said opinion was requested in order to assess 
the grounds for appeal to the BZA of the Zoning Inspection 
Branch's decision. Counsel received no reply to his re- 
quest. 

22. Zoning Commission Order No. 3 4 7 ,  containing amend- 
ments pertaining to community based residential facilities 
(CBRF) adopted by the Zor,ing Commission, became effective on 
August 7, 1981. The definition of a social service center 
was deleted. The regulations were amended to permit only 
Community Based Residential Facilities in residential 
districts. Under the current regulations, those social 
service centers which are not residential facilities are 
permitted only in accordance with the other provisions of 
the Zoning Regulations. 

23. On October 30, 1981, NBCDI applied for a certi- 
ficate of occupancy to use the subject premises as offices 
for B non-profit organization. By letter of December 14, 
1981, the application for the certificate of occupancy was 
denied on the grounds that the €?-5-D District did not permit 
such a use. The NBCDI was advised to file with the BZA an 
application for a use variance. On September 24,  1982 ,  
NRCDI filed the subject application. 

24. The applicafit argued that the "extraordinary or 
exceptional situation or conditior., " which now authorizes 
the Board to grant the use variance, was created first in 
December, 1978, by emergency amenhent, and then in J u l y ,  
1981, by permanent amendment, to t h e  original, relevant 
Zoning Regulations. The amendments prevented NBCDI from 
continuing to occupy its property a s  a "social service 
center" in an R-5-D District eitker as of right under 
Paragraph 3104.312 of the Zoning Regulations or by way of 
special exception under Paragraph 3104.47 of those Regu- 
lations. Because NBCDI did not possess a valid certificate 
of occupancy when the amendments took effect, it could not 
operate the premises as a soc ia l  service center as a 
non-conforming u s e .  
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25. S i n c e  1 9 7 6 ,  NBCDI h a s  i n v e s t e d  a c o n s i d e r a b l e  
amount -of  i t s  assets  and r e s o u r c e s  i n  t h e  s u b j e c t  p r o p e r t y  
so t h a t  it would be able t o  s e r v e  as  a v i ab le  f a c i l i t y  t o  
implement N B C D I ' s  f u n c t i o n s  and pu rposes .  The a p p l i c a n t  
a rgued  t h a t  t h e  s t r i c t  a p p l i c a t i o n  of t h e  R-5-D Zoning 
R e g u l a t i o n s  t o  N B C D I  would r e s u l t  i n  " e x c e p t i o n a l  p r a c t i c a l  
d i f f i c u l t i e s "  and  "undue, h a r d s h i p . "  At t h e  p r e s e n t  t i m e ,  
NBCDI p a y s  $11,400 a n n u a l l y  on i t s  o b l i g a t i o n s  u n d e r  i t s  
f i r s t  t r u s t  on t h e  p r o p e r t y  a t  1 4 6 3  Rhode Island Avenue, 
N.W. I f  NBCDI were n o t  p e r m i t t e d  t o  r e t a i n  i t s  p r e s e n t  
f a c i l i t y ,  it would have t o  a c q u i r e  new s p a c e  a t  a can-  
s i d e r a b l y  h i g h e r  cost. The NBCDI now o c c u p i e s  3 , 0 0 0  square 
f e e t  o f  o f f i ce  s p a c e  and would r e q u i r e  t h e  same footage i n  
a n o t h e r  b u i l d i n g .  The a n n u a l  cost of r e n t i n g  3 , 0 0 0  square  
f e e t  would r a n g e  from a minimum of $18.00 p e r  s q u a r e  feet  a t  
$ 5 4 , 0 0 0  t o  $24 .00  p e r  s q u a r e  feet  a t  $ 7 2 , 0 0 0 ,  compared t o  
i t s  c u r r e n t  a n n u a l  payment o f  $11,400 on i t s  f irst  t r u s t .  

2 6 .  The a p p l i c a n t  a rgued  t h a t  f a i l u r e  t o  g r a n t  t h e  
v a r i a n c e  would cause a h a r d s h i p  t o  t h o s e  whom NBCDI s e r v e s .  
The NBCDI works t o  improve t h e  q u a l i t y  o f  l i f e  f o r  B lack  
c h i l d r e n .  S i n c e  1970, NBCDI h a s  worked on b e h a l f  of Black  
c h i l d r e n  t h r o u g h  d i r e c t  s e r v i c e  p r c v i s i o n ,  a d v o c a t e s ,  and 
r e s e a r c h .  A n a t i o n a l  o r g a n i z a t i o n ,  NBCDI h a s  t h i r t y  loca l  
a f f i l i a t e s ,  i n c l u d i n g  one i n  Washington, D.C. The I n s t i -  
t u t e ' s  work, on b o t h  n a t i o n a l  and l o c a l  l eve l s ,  i s  p a r t i c u -  
l a r l y  i m p o r t a n t  i n  Washington, D . C . ,  where e i g h t y - s e v e n  
p e r c e n t  of a l l  c h i l d r e n  are  Black .  From i t s  ear l ies t  y e a r s ,  
PGBCDI h a s  been p a r t i c u l a r l y  concerned  w i t h  h e l p i n g  B lack  
p a r e n t s  and communit ies  e n s u r e  t h a t  t h e i r  c h i l d r e n  r e c e i v e  
a p p r o p r i a t e  c h i l d  care ,  w i t h  e f f o r t s  t o  improve a d o p t i o n  
p o s s i b i l i t i e s  f o r  Black c h i l d r e n  z.na w i t h  f o s t e r  care and  
o t h e r  soc ia l  s e r v i c e  i s s u e s .  More r e c e n t l y ,  NBCDI h a s  begun 
t o  work i n  t h e  a r e a s  o f  h e a l t h ,  e d u c a t i o n ,  and y o u t h  unem- 
ployment .  Throughout  t h e  y e a r s ,  I X D I  h a s  emphasized t h e  
impor t ance  o f  g i v i n g  Black p a r e n t s  and communi t ies  t h e  
r e s o u r c e s  and a u t h o r i t y  n e c e s s a r y  t o  do what  t h e y  know i s  
b e s t  f o r  t h e i r  c h i l d r e n .  C7ithout 2: v a r i a n c e ,  P!BCDI w i l l  be 
u n a b l e  t o  u s e  i t s  p r e s e n t  p r o p e r t y  t o  c o n t i n u e  c a r r y i n g  o u t  
i t s  many a c t i v i t i e s  and w i l l  have  t o  d e v o t e  v a l u a b l e  t i m e ,  
ene rgy  a n d  assets t o  e s t a b l i s h  a n o t h e r  f a c i l i t y  t o  s e r v e  
loca l  and n a t i o n a l  needs .  

27 .  The a p p l i c a n t  a rgued  t h a t  t h e  r e l i e f  r e q u e s t e d  
would n o t  create s u b s t a n t i a l  d e t r i m e n t  t o  t h e  p u b l i c  good or 
s u b s t a n t i a l l y  i m p a i r  t h e  i n t e n t ,  pu rpose  a n d  i n t e g r i t y  of 
the z o n e  p l a n .  The N B C D I ' s  u s e  of t h e  s u b j e c t  p r o p e r t y ,  h a s  
n o t  changed i n  any  way s ince  it becjan occupyinq  t h e  p r e m i s e s  
i n  early 1 9 7 6 .  I t  c o n t i n u e s  t o  be a community a s s i s t a n c e  
center w i t h  f a c i l i t i e s ,  i n c l u d i n g  nee t ing  rooms, c o u n s e l i n g  
and o f f i c e  s p a c e  r e l a t e d  t o  i t s  p r o g r a n .  The M B C D I ' s  u s e  i s  
one  t h a t  g r e a t l y  b e n e f i t s  t h e  co rmun i ty  by r e n d e r i n g  v i t a l  
services t o  Black c h i l d r e n .  I t  does  n o t  p r o v i d e  o n - s i t e  
a s s i s t a n c e  by way of  temporary  s h e l t e r ,  m e a l s ,  e tc.  
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28. The NBCDI's use of its property has never brought 
any complaint from any of NBCDI's neighbors.. The use is not 
incompatible with the adjoining residential uses existing in 
the area. It is the same use permitted under Paragraph 
4101.44 of the Zoning Regulations in the sizable SP District 
that is less than a block away from the R-5-D District in 
w h i c h  t h e  subject property is located and that borders the 
R-5-D District on both the south and w e s t  sides. 

29. The Office of Planning and Development, by report 
dated December 7, 1982 ,  recommended that the application be 
denied. The OPD noted that as early as November, 1978,  
NBCDI's attorney was advised by the Zoning Administrator's 
office that NBCDI's premises did not qualify as a social 
service center. Rather than appeal this decision of an 
administrative officer to the BZA pursuant to Sections 8102 
and 8206  of the Zoning Regulations, NBCDI continued to apply 
for an occupancy permit to use the subject premises as a 
social service center. The NBCDI's fourth and final appli- 
cation, in August of 1979 ,  to use the subject premises as a 
social service center was rejected because, at the time of 
the application, NBCDI was operating ur,der a sub-grant 
rather than a direct grant from the Federal Government. 
Again, NBCDI ' s attorney did not appeal this administrative 
decision. 

30 As to the standards under which a use variance can 
be granted the OPD reported that there was no condition 
inherent in the site which rendered u s e  of the property in 
accordance with R-5 requirements impossible. The site is a 
fairly l e v e l ,  trapezoid shaped lot of approximately 1,800 
square feet. The OPD was of t h e  opinion that the informa- 
tion submitted by the applicant's attorney failed to address 
the standards f o r  a u s e  variance established by the Palmer 
Case, i.e., that "reasonable use cannot be made of the 
property in a manner consistent with the Zoning Regulations" 
Palmer v .  Board of Zoning Adjustment, 287 A. 2d 535, 542, 
(D.C. App., 1972.) As put forth in the application, NBCDI's 
sole justification for a use variance was the financial 
hardship that would accrue to the organization if it was 
required to rent comparable office space in an appropriate 
zone. While the OPD sympathized with the organization, 
especially in light of the protracted aoninistrative process 
NBCDI went through in an effort to gain permanent recogni- 
tion as a social service center, the OPD did not believe 
that economic hardship justified the granting of a use 
variance. While the Board concurs in the OPD's 
interpretation of Palmer, it does not concur with the OPD's 
ultimate recommendation. The Board also notes that the 
applicant acted less than diligently in not pursuing other 
available remedies. The Board does not look favorably upon 
an applicant who continued to operate its facility some five 
years without a valid certificate of occupancy. 
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31. The Chairman of Advisory Neighborhood Commission 
ZC, by ,letter of September 23, 1982, advised the BZA that 
the ANC supported the application. The letter stated that 
for the past six years, NBCDI has occupied its present 
location on Rhode Island Avenue from which it has conducted 
its many excellent activities. The NBCDI has been a good 
neighbor and community participant. Its activities have 
never brought' complaints from any of its neighbors. The 
letter stated that the previous use of the NBCDI property as 
a community assistance center has  been and continues to be 
entirely appropriate to, and in complete harmony with, the 
existing use of immediate neighborhood properties. 
Moreover, NBCDI's property use has never, nor can ever, 
create dangerous or objectionable traffic conditions in view 
of the public transportation and public parking facilities 
in the area. Having twice qualified for a certificate of 
occupancy before amendments to Zoning Regulations prevented 
it from continuing to occupy its property as a social 
service center in an R-5-D District, the letter concluded 
that NBCDI should not now be prevented from continuing its 
activities in its present location. 

32. The Board is required by statute to give great 
weight to the issues and concerns of the ANC that are 
reduced to writing. At the public hearing the Board ques- 
tioned whether the letter of SeptenSer 23, 1982, constituted 
a letter from the ANC or whether it was a letter signed by 
the Chairman and reflecting his views alone. The letter did 
not indicate whether an AP:C meeting had in fact been held. 
No vote was listed in the letter. The record was left open 
f o r  the AbJC to comment. No comment was received. Even 
assuming the letter constituted an ANC recommendation, the 
Board, in addressing these concerns, finds thzt the ANC has 
not addressed the issue of a u s e  varisnce. There is rio 
cloubt in the Board's mind that the work of the applicant is 
very meritorious and that the applicant is a 9002 neighbor. 
The issue before the Board however, is how the. applicant 
neets the standards for a use variance. The ANC did not 
address those standards. There aro therefore no relevant 
issues and concerns to address. 

33. The applicant, in its post-hearing legal memorandum 
contended that the standards for a use variance established 
in Palmer have been modified by the Court of Appeals and 
that the applicant's current use meets those standards. The 
applicant argued that aside from its rigid reliance on what 
is presumably considered to be the plain words of Palmer the 
OPD admitted that it had little familiarity with any of the 
cases decided by the District of Columbia Court of Appeals 
since Palmer, in which the Court interpreted and analyzed 
the Palmer ruling and upheld use variances in other circum- 
stances comparable to the present case. EIonaco v. BZA 407 
A.2d 1091 (D.C. App., 1979); De Azcarate v. BZA, 388 A.2d 
1233 (D.C. App., 1978). See also Clerics of Saint Viator, 
Inc. v. BZA, 320 A.2d 291 (D.C. App., 1974). The Board 
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referred the applicant's legal memorandum to the office of 
the Corposation Counsel for an opinion. The opinion was 
received and is marked as Exhibit No. 40 of the record. 

CONCLUSIONS OF LAL7 AND OPINION: 

Based on the record and the findings of fact s e t  forth 
herein, the Board concludes that the applicant is seeking a 
use variance, to permit the office of a non-profit orga- 
nization in a zone where such offices are not normally 
permitted. The Board has normally applied a very strict 
test to use variance cases. A s  set forth in the Zoning Act 
and the Zoning Regulations, and as enunciated by the D.C. 
Court of Appeals in the Palmer case cited in the Findings of 
Fact, in order to be granted a use variance an applicant 
must show: 

1. An exceptional or extraordinary situation or 
condition of the specific piece of property at 
issue. 

2. An undue hardship upon the owner deriving from the 
strict application of the Regulations. 

3. No detriment to the public good or impairment of 
the general intent and purpose of the Zoning 
Regulations. 

These standards are very stririgent, and the granting of use 
variances occurs only in the most uRusual circumstances. 

The applicant relies heavily in its arguments on 
decisions of the Court of Appeals which fo~lowed the Palmer 
case, specifically Monaco and De Azcarate, cited above. In 
Konaco, the Court upheld the granting of a use variance to 
the Republican National Committee by stating: 

' I . .  .we consider that BZA may be more flexible when it 
assesses a non-profit organization which is a well 
established element of our governmental system". 
Monaco, at 1098. 

The Court recognized that public need is a crucial factor in 
determining a variance. The characterization of the use as 
a public service is extremely significant. The Court noted 
that a lesser burden could be placed on recognized public 
services such as hospitals and quasi-governmental entities. 
Public service users need not prove that conforming uses 
will not yield a reasonable return, tha.t their particular 
difficulty is caused by unique circumstances or that the use 
will not materially alter the neighborhood. However, an 
applicant nust properly document that it is a public service 
rather than simply an organization with special interests. 
Non-profit organizations are not automatically granted 
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variances on the basis of their non-profit status alone. 
The Boud must determine that the desired use variance would 
serve a valuable public need. 

In De Azcarate, the Court was asked to determine 
whether action by the zoning authorities provided implicit 
assurance that a project could be completed. The Court 
found that the applicant had relied in good faith on the 
zoning authorities actions, creating a unique situation 
which could only be corrected through the granting of a 
variance. To apply the De Azcarate precedent to the subject 
case the BZA must determine whether the past actions of the 
zoning authorities constituted explicit assurance that the 
property could be used as desired by NBCDI and whether NBCDI 
justifiably relied on such assurances in purchasing its 
building and making subsequent improvements. 

In applying all of these standards to the subject case, 
the Board concludes that under the Palmer test, the appli- 
cant has failed to meet its burden. It has demonstrated no 
unique conditions of the property. The Board further 
concludes that the applicant has not met its burden of proof 
under the De Azcarate test. It is clear from the facts 
recited in Findings 9, 10 and 11 that the NBCDI never 
received an unqualified approval to occupy the building. 
A l l  approvals were granted only for limited periods of time, 
including one occupancy permit that was dated to expire 
before it was issued. Further, the applicant was clearly 
not diligent ir. its obligations to obtain proper authoriza- 
tions. The building has been used without a certificate of 
occupancy sine 1977, more than five years. The applicant 
did not promptly pursue denials of occupancy permit applica- 
tions, when filing appeals with this Board could have 
resolved the matter. 

The Board must then address the standards set forth by 
the Court of Appeals in the Monaco case. The Board notes 
first that the test is discretionary: "BZA may be more 
flexible . .." (emphasis added). In the subject case, the 
applicant before the BZA is clearly a meritorious agency. 
The benefits for the District of Columbia and its residents 
are clear. Further, there is strong support for the appli- 
cant, no opposition to the variance and a lack of any 
suggestion that the use has created or will create any 
adverse effects in that area. The Board is further con- 
vinced that t h e  applicant would suffer an undue hardship if 
it were forced to leave the subject premises and seek office 
space elsewhere. Accordingly, on balancing all the issues, 
the Board concludes that there is a sufficient basis to 
grant a use variance to this applicant and this applicant 
only. 

- 

The Board further concludes that the application can be 
granted without substantial detriment to the public good and 
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w i t h o u t  s u b s t a n t i a l l y  i m p a i r i n g  t h e  i n t e n t ,  purpose and 
i n t e g r i t y  of t h e  zone  p l a n .  A c c o r d i n g l y ,  it is  ORDERED t h a t  
t h e  app l i ca t ion  i s  GRANTED S U B J E C T  t o  t h e  f o l l o w i n g  
C O N D I T I O N S  : 

1. The u s e  of t h e  sub jec t  premises s h a l l  be l i m i t e d  
t o  t h e  N a t i o n a l  B l a c k  C h i l d  D e v e l o p m e n t  I n s t i t u t e ,  
Inc .  

2 .  The number of employees s h a l l  no t  exceed a m a x i m u m  
of t w e l v e .  

3 .  A t  such t i m e  as  t h e  a p p l i c a n t  may o f f e r  t h e  
property for sale ,  it s h a l l  be adve r t i s ed  and sold 
for  u s e  only  fo r  a purpose permi t ted  i n  t h e  zone 
d i s t r i c t  app l i cab le  t o  t h e  property.  

VOTE: 5-0 ( L i n d s l e y  W i l l i a m s ,  C a r r i e  T h o r n h i l 1 , D o u g l a s  J. 
P a t t o n ,  W i l l i a m  F. ElcIntosh and C h a r l e s  R. 
N o r r i s  t o  G R A N T ) .  

BY ORDER O F  T H E  D.C. BOARD O F  ZONING ADJUSTMENT 

A T T E S T E D  BY: 
STEVEN E. S H E R  
Execut ive  D i r e c t o r  

F I N A L  DATE O F  ORDER: o a t  ?3-r t -- 4 ;9j3 

UNDER S U B - S E C T I O N  8 2 0 4 . 3  OF THE ZONING R E G U L A T I O N S ,  "NO 

DAYS A F T E R  HAVING BECOllE F I N A L  PURSUAPIT TO T H E  S U P P L E M E N T A L  
RULES O F  P R A C T I C E  AND PROCEDURE BEFORE T H E  BOARD OF ZONING 
ADJUSTEIENT . " 

D E C I S I O N  OR ORDER O F  T H E  BOARD SHALL TAKE E F F E C T  U N T I L  T E N  

THIS ORDER OF THE B O A P ~  Is VALID FOR A PERIOD OF SIX MONTHS 
A F T E R  T H E  E F F E C T I V E  DATE O F  T H I S  O P a E R ,  U N L E S S  W I T H I N  SUCH 

O F  OCCUPANCY I S  F I L E D  WITH T H E  DEPARTMENT O F  CONSUMER AND 
REGULATORY A F F A I R S .  

P E R I O D  AN A P P L I C A T I O N  F O R  A B U I L D I N G  PEF.MIT O R  C E R T I F I C A T E  

13883order /LJP 


