
GOVERNMENT OF THE DISTRICT OF COLUMBIA 
B O A R D  OF ZONING ADJUSTMENT 

A p p l i c a t i o n  No. 1 3 9 5 5 ,  of P l a n  Baron and Garv L i p s b u t z  I 
p u r s u a n t  t o  P a r a g r a p h  P207,ll of t h e  Zoning R e q u l - a t i o n s ,  
a variance f rom t h e  m i n i m u m  l o t  area r e q u i r e m e n t s  
( S u b - s e c t i c v  3301 -1) t o  u s e  all f l o o r s  c7nd 
s u b j e c t  p r e m i s e s  a s  a t h r e e  un:t apa r tnen t  
3-4 D i s t r i c t  a t  nrenises 514 F__ 2nd S t r e e t ,  
7 6 5 ,  Lot 5 5 )  

basement  t h e  
h u i l c l i n q  in a n  
S .  C., ( S q u a r e  

FTNDINCS OF FRCm: 
_I_ 

1. The  a p p l i c a t i o n  w a s  first- s c h e d u l e d  :‘or t h e  P u b l i c  
F e a r i n g  of April 2 7 ,  1983. The a p i l l i c a i i t  recruested a 
c o n t i n u a n c e  clue t o  i l l n e s s  i n  his f a r i i b y .  The Chairman 
c o n t i n u e d  t h e  case t o  t h e  P u b l i c  Hea r ing  of Sune 22, 1983. 

2 .  The s u b j e c t  s i t e  i s  located on t h e  e a s t  s i d e  of 
2nd S t r e e t ,  S . E ,  I between E S t r e e t  t o  t h e  nor th  and  South 
C a r o l i n a  Avenue t o  t h e  south. It i s  i n  a n  R-4 D i s t r i c t  and 
i s  known a s  p r e m i s e s  514 2nd S t r e e t ,  S . E .  

3 .  The lo t .  i s  r e c t a n  u l a r  i n  s h a p e ,  and i s  
t o p o g r a p h i c a l l v  level.  

4, The s i t e  i s  p r e s e n t l y  imprqved w i t h  a t w o  s t o r y  
h r i c k  row h o u s e ,  which  h a s  a n  E n q l i s h  b a s e r ~ e n t  a n d  a g a r a g e  
i n  the r e e r  v a r d .  Access t o  the  p r o p e r t y  i.s from b o t h  2nd 
Street a t  t h e  front pnd an  alley a t  t h e  r e a r  OF the l o t .  
Thp a I l e v  i s  fifteen F e e t  wide a n d  b i s e c t s  t h e  s q u a r e  a t  
fo11r p o i n t s .  

5. The p r a p r t v  abuts s imi l a r  row d w e l l i n g s  tc. t h e  
n o r t h  an? scmth. Both  t h e  Lot and  t h e  s t r u c t u r e  a r e  typical 
in s i z e ,  s h a p e  and  c h a r a c t e r  For p r n n e r t i e s  Fronting on 2nd 
S t r e e t ,  S . E .  i n  t h i s  s q u a r e ,  The r e m a i n d e r  of t h e  s q u a r e  
consists of row d w e l l i n g s  on lots of varving s i z e s ,  w i t h  
Dent P u b l i c  S c h o o l  occupj7ing the n o r t h e a s t  c o r n e r  0 5  t h e  
i n t e r s e c t i o n  of Souf-h C a r o b i  nc? Avenue and  2 n d  S t r e e t  
Folger P a r k  i s  Loca ted  one  b l o c k  t o  t h e  n o r t h .  T h e  s u r -  
r o u n d i n g  a r e a  i s  known as C a p i t o l  E - Y i l l .  

6. Qn M 2 \ 7  2 3 !  1 9 5 6 ,  C e r t i f i c a t e  of No. Dl140 was 
i s s u e d  t o  use p r e m i s e s  514 2nd S t r e e t ,  S . K  a s  a Flat, first 
and second floors. The a p p l i c a t i o n  f o r  t h e  C e r t i f i c a t e  of: 
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Occupancy Za ted  Rpr i l  27, 1956, s t a t e d  t h e  p r o p o s e d  use as 
"TFJO family fiat " 'App l i can t  t o  r e s i d e  on second Floor.  @' 

7 .  On J u n e  23, 1956, t h e  3 o a r d  of  Zoning Adjus tnen- t ,  
b17 Order  N o .  8?56;, E. F, Von l i a rbod ,  et a l e ,  a p p l i c m t s ,  
g r a n t e d  a v a r i a n c e  f r o m  t h c  p r o v i s i o n s  of Sub-section 3 3 0 3  ~ 1 
r e q u i r i n g  a t  l e a s t  9OC' s q u a r e  f e e k  of Lot area per u n i t ,  t o  
p e r p i t  t h e  a d d i t i o n  o f  one  househo3.d u n i t  e a c h  at 513 and! 
5 1 4  3nd S t r e e t ,  S.E. T h e r e  i s  no  e v i d e n c e  of r e c o r d  t o  
i n d i c a t e  t h a t  a c e r t i F i c a t e  of occupancy  w a s  i s s u e d  u n d e r  
t h i s  o r d e r  t o  u s e  514 2nd Stree t  as a t h r e e  u n i t  a p a r t m e n t  
h o u s e s  

8 .  i n  Jani iary o f  1978, ?he s u b j e c t  prorerty was 
p u r c h a s e d  by t h e  a p p l i c a n t s .  At t h e  time of p u r c h a s e ,  the 
p r o p e r t y  incluf ied;  two r e n t a l  u n i t s ,  one  e a c h  on the f i r s t  
a n d  second f l o o r s  I arid a n  u n c o n p l e t e d  E n g l i s h  basemen t .  
C e r t i c i c a t e  of  Occupancy no. R1140 f o r  a f l a t  w a s  in ef i 'ect  
a t  t h e  t i n e  of p u r c h a s e .  m e  OF t h e  applicants, Alan 
Raron, t e s t i f i e d  t h a t  t h p r e  were s e p a r a t e  lEront an6 back 
doorz Lo the English b a s e m e n t ,  and  that t h e  basement  was dug 
exit. Plr. Baron a l s o  t e s t i f i d  t h a t  t h e i r  r c z l  estate a g e n t  
had a d v i s e d  t h e  a p p l i c a n t s  t h a t  t h e  p r o p e r t v  c o u l d  be 
c o n v e r t e d  t o  t h r e e  u n i t s  b a s e d  on o t h e r  p r o p e r t i e s  i n  t h e  
same b l o c k  h a v i n g  b e e n  c o n v e r t e d  t o  t h r e e  u n i t s ,  

9. On F e b r u a r y  8, 1 9 7 9 ,  Certificate of  Occupancy Tlo. 
P108199 w a s  i s s u e d  t o  the a p p l i c a n t s  g r a n t i n g  permission t o  
u s e  p r e m i s e s  514  2nd S-krreet., S,C. as a f l a t .  The 
C e r t i f i c a t e  of Occupancv s t a t e d  t h a t  t h e r e  would  he "one  
u n i t  in basenent ;  one u n i t  in 1st arid 2nd Floor s , ' v  The 
a p p l i c a t i o n  for the c e r t i f i c a t e  o f  o c c u p a n c y I  d a t e d  A p r i l  
?1, 1 9 7 8 ,  s t a t e d  t h c  p r o p o s e d  u s e  as "FE'?_at--Cir,e u n i t  !n 
basemen t ,  One unit in 1st and  2nd Floors . "  " A p p l i c a n t  t o  
resiclp on t h e  p r e n i s e s .  Pu r - suan t  t o  t h i s  c e r t i f i c a t e  cf 
o c c u p s n c y ,  t h e  basement  was r e n o v a t e 6  t o  p r o v i d e  an a p a r t -  
ment u n i t  i n  t h e  premises. 

10. Tn sl-mut April of 1 9 7 9 ,  the r e n o v a t e d  basement  
u n i t  w d s  r e a d y  f o r  occupancv and was r e n t e d  t o  a tenant. 
The e x i s t i n g  t e n a n t s  on t h e  f i r s t  and  second Floors rerzained 
i n  p l a c e ,  t h u s  c r e a t i n s  an i l l e g a l  use as  t h r e e  u n i t s  u n d e r  
a c e r t i f i c a t e  of occupancy f o r  two u n i t s .  

15, Elr. Baror? tes t i f iec? t h a t  a f t e r  purchasinq the 
p r o p e r t y  in J a n u a r y  of 1 9 7 8 ,  the a p p l i c a n t s  r e t a i n e d  a 
c o n t r a c t o r  tc f i n i s h  t h e  basement  as c? s e p a r a t e  u n i t .  The 
s t a r t  of  c o n s t r u c t i o n  w a s  delayed u i i t l i l  t h e  p a r t n e r s  Fecurei-? 
a l o a n ,  and  r e n o v d t i o n s  w e r e  c o m p l e t e d  i n  t h e  S p r i n g  of  
1 3 7 9 .  

I?. The subject p r e m i s e s  a r e  p r e s e n t l v  used as a t h r e e  
u n i t  a p a r t m e n t  h o u s e ,  w i t h  basement  I f i r sc  f Loor and  second 
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f l o o r  e a c h  h a v i n g  a s e p a r a - t e  e n t r a n c e ,  and e a c h  o c c u p i e d  by 
s e p a r a t e  t e n a n t s .  

13 .  i n  August  o f  1982f t h e  owners  a p p l i e d  f o r  a 
c e r t i f i c a t e  o f  occupancy  f o r  t h r e e  u n i t s .  T h e  a p p l i c a t i o n  
w a s  d e n i e d  by t h e  Zoning A d m i n i s t r a t o r ,  The owners  a r e  now 
s e e k i n g  t h e  B o a r d ' s  a p p r o v a l  of t h r e e  u n i t s  b T i  a p p l y i n g  f o r  
a v a r i a n c e  from t h e  minimum l o t  area r e q u i r e m e n t s .  

1 4 ,  Sub-sect ioi-  3301.1 o f  t h e  D.C, Zoning R e g u l a t i o n s  
r e q u i r e s  a minimum l o t  area of 9 0 0  s q u a r e  f e e t  p e r  a p a r t m e n t  
u n i t ,  f o r  t h e  c o n v e r s i o n  of a b u i l d i n g  t o  a n  a p a r t m e n t  h o u s e  
i n  an  R - 4  D i s t r i c t .  The s u b j e c t  p r o p e r t y  c o n t a i n s  1 , 9 0 0  
s q u a r e  f e e t  o f  l o t  a rea .  T o  u s e  t h e  p r e m i s e s  a s  a t h r e e  
u n i t  a p a r t m e n t  h o c s e  t h u s  r e q u i r e s  a n  area v a r i a n c e  of 8 0 0  
s q u a r e  f e e t .  

1 5 .  The a p p l i c a n t s  a s s e r t e d  t h a t  t h e r e  are  m a r k e t i n g  
d i f f i c u l t i e s  i n  a t t e m p t i n g  t o  r e n t  t h e  f i r s t  and  second  
f l o o r s  a s  one  l a r g e  u n i t .  They f u r t h e r  a s s e r t e d  t h a t  i t  i s  
n o t  e c o n o m i c a l l y  f e a s i b l e  t o  u s e  t h e  s t r u c t u r e  as  J f l a t ,  
They a l s o  c i t e d  f o u r  p r o p e r t i e s  ir?. t h e  same block of 2nd 
S t r e e t ,  S . E . ,  which  have  b e e n  c o n v e r t e d  t c  t h r e e  u n i t s ,  
c l a i m i n g  t h i s  as  a p r e c e d e n t  f o r  g r a n t i n g  t h e  r e q u e s t e d  
v a r i a n c e  ~ 

1 6 .  The O f f i c e  of P l a n n i n s ,  i n  a r e p o r t  d a t e d  S u r e  1 4 ,  
1 9 8 3 ,  recommended t h a t  t h e  a p p l i c a t i o n  be d e n i e d .  The 
O f f i c e  o f  P l a n n i n g  was of t h e  o p i n i o n  t h a t  t h e  t e s t  of 
u n i q u e E e s s  n e c e s s a r y  i n  e s t a b l i s h i n g  a f i n d i n g  of p r a c t i c a l  
d i f f i c u l t y  p u r s u a n t  t o  t h e  c r i t e r i a  i n  ?he  Zoning 
R e g u l a t i o n s  I P a r a g r a p h  8 2 0 7 . 1 1  I had n o t  b e e n  m e t  in t h i s  
case ,  The p r o p e r t y  i s  n o t  a t v p i c a l  i n  p h y s i c a l  c h a r a c t e r i s -  
t i e s  s u c h  a s  s i z e ,  s h a p e  o r  d e p t h  compared t o  o t h e r  p rop-  
e r t i e s  i n  t h e  s q u a r e .  The p r e n i s e s  i s  l o c a t e d  i n  a v i a b l e  
r e s i d e n t i a l  a r e a ,  developed. w i t h  a v a r i e t y  o f  d w e l l i n g  t y p e s  
of v a r y i n q  s i z e s .  The O f f i c e  o f  P l a n n i n g  n o t e d  t h a t  a l a r g e  
p o r t i o n  of t h e  row d w e l l i n g s  i n  t h e  a r e a ,  w i t h  o r  w i t h o u t  
E n g l i s h  b a s e m e n t s ,  cou1.d be r e d e s i g n e d  t o  a l l o w  f o r  t h r e e  o r  
more u n i t s  g i v e n  t h e  p r o f i t  i n c e n t i v e  i f  it were n o t  f o r  t h e  
9 0 0  s q u a r e  f o o t  p r o v i s i o n .  I n  t h i s  case ,  t h e  d e g r e e  o f  
v a r i a n c e  i s  8 0 0  s q u a r e  f e e t .  The O f f i c e  of P l a n n i n q  a d v i s e d  
t h a t  t h e  p r e v i o u s  B o a r d l s  o r d e r  d a t e d  J u n e  2 2 ,  1965 ,  w i r s  no 
l o n g e r  e f f e c t i v e ,  p u r s u a n t  t o  P a r a q r a p h  8305.11, t h e r e  b e i n g  
n o  e v i d e n c e  t h a t  zn  a p p l i c a t i o n  f o r  a c e r t i f i c a t e  of 
occupancy  o r  b u i l d i n g  p e r m i t  was e v e r  f i l e d .  The Board! 
c o n c u r s  w i t h  t h e s e  f i n d i n g s  an?d recommendat ions  of t h e  
O f f i c e  of P l a n n i n g .  

1 7 .  The C a p i t o l  H i l l  R e s t o r a t i o n  S o c i e t y ,  i n  a l e t t e r  
d a t e d  A p r i l  1 4 ,  1983,  r e p o r t e d  t h a t  t h e  S o c i e t y  v o t e d  
unan imous lv  t o  oppose  t h i s  a p p l i c a t i o n .  The S o c i e t y  r e p o r t -  
e d  t h a t  t h e  a p p l i c a n t s  have  n o t  m e t  t h e  b u r d e n  o f  p r o o f  f o r  
g r a n t i n g  t h c  Tvariance The s t r i c t  a p p l i c a t i o n  and  
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e n f o r c e m e n t  o f  t h e  e x i s t i n q  P--4 Zoniriq would n o t  b e  imprac-  
t i c a l  arid would n o t  p o s e  a h a r d s h i p .  The ne ighborhood  h a s  
been  a 2 v e r s e l y  a f f e c t e d  bv t h e  i L l e g 5 l  u s e  of t h e  b u i l d i n g  
and t h e  r e s u l t i n q  Lricrease i n  d e n s i t y .  The p r e s e n c e  of an  
a d d i t i o n a l  u n i t  w o r s e n s  a n  e x i s t i n g  p a r k i n g  p rob lem.  The 
Board c o n c u r s  w i t h  t h e  f i n d i p q s  o f  t h e  C a p i t o l  H i l l  
R e s t o r a t i o n  S o c i e t y .  

1 8 .  Adviso ry  Neiehborhood Commission G P , ,  by l e t t e r  
d a t e d  A p r i l  1 4 ,  1 9 8 3 ,  r e p o r t e d  t h a t  t h e  ANC v o t e d  t o  oppose 
t h i s  a p p l i c a t i o n  and  t o  recommepd r emova l  of t h e  t h i r d  u n i t  
i n  t h e  b u i l 2 i n g .  The ANC b a s e d  i t s  a c t i o n  on i t s  d e s i r e  t o  
p r e v e n t  t h e  "chopp ing  up" o f  h o u s e s  i n  an  R-4  D i s t r i c t ,  and  
cn t h e  c o m p l e t e  f a i l u r e  of t h e  a p p l i c a n t s  t o  show a h a r d s h i p  
b a s e d  on t h e  n a t u r e  of t h e  p r o p e r t y .  The ANC f u r t h e r  b a s e d  
i t s  a c t i o n ,  p a r t i c u l a r l y  a s  t o  t h e  remedy p r o p o s e d  o f  
o r d e r i n g  t h e  removal o f  t h e  t h i r d  u n i t ,  on t h e  h i s t o r y  of 
t h i s  ca se ,  and  t h e  a c t i o n s  oE t h e  a p p l i c a n t s ,  C o n s t r u c t i o n  
on t h e  t h i r d  u n i t  w a s  begun i n  Sep tember ,  1 9 7 8 .  C o m p l a i n t s  
w e r e  made t o  t h e  a p p l i c a n t s  by n e i g h b o r s  many t ines ,  and  t h e  
i l l e g a l  t h i r d  u n i t  w a s  r e p e a t e d l y  r e p o r t e d  by  A P T  6 R B ,  t h e  
Cap i to l .  H i l l  R e s t o r a t i o n  S o c i e t y ,  and  t h e  n e i g h b o r s .  The 
RNC was of t h e  s t r o n g  o p i n i o n  t h a t  t h i s  b l a t a n t  d i s r e g a r d  
f o r  t h e  z o n i n g  l aws  and  a c o m p l e t e  con tempt  oE t h e  s t o p  work 
o r d e r  s h o u l d  n o t  be r ewarded .  R a t h e r ,  t h e  a p p l i c a n t  s h o u l d  
h e  o r d e r e d  t o  remove t h e  i l l e g a l  t h i r d  u n i t .  The Board 
co r , cu r s  w i t h  t h e  f i n d i n g s  and  recommendat ion o f  t h e  AP!C. 

143. A p r o p e r t y  owner f rom t h e  5 0 0  b l o c k  of  2nd S t r e e t ,  
S e E . p  t e s t i f i e d  i n  o p p o s i t i o n  t o  t h e  a p p l i c a t i o n .  H e  tes-  
t i f i e d  t h a t  t h e  ne iqhborhood  had riade a t r a n s i t i o n  t o  s i n g l e  
f a m i l y  occrtpancv o f  m o s t  of  t h e  r o w  h o u s e s ,  e x c e p t  f o r  t h e  
e a s t  s i d e  o f  2nd S t r e e t  where t h e  t h r e e  u n i t  p r o p e r t i e s  were 
e s t a b l i s h e d  p r i o r  t o  1 9 5 8 .  He a l s o  t e s t i f i e d  t h a t  t h r e e  
u n i t s  were c o n s t r u c t e d  i n  t h e  a p p l i c a n t ' s  p r o p e r t y ,  and  
o p e r a t e d  i l l e q a l l y  u n t i l  t h e  n e i g h b o r s  compla ined .  I n  
a d d i t i o n  t o  h i s  t e s t i m o n y  h e  s u b m i t t e d  l e t t e r s  f r o m  a n o t h s r  
n e i g h b o r  i n d i c a t i n g  t h a t  f r o m  Sep tember ,  1 9 7 8 ,  h e  had corrc- 
sponded w i t h  t h e  Zoning A d m i n i s t r a t o r  and  o t h e r  c i t y  
a g e n c i e s ,  r e q u e s t i n g  e n f o r c e m e n t  of t h e  Zoning R e g u l a t i o n s  
i n  t h i s  case. 

20. The r e c o r d  w a s  l e f t  open a t  t h e  end  of  t h e  p u b l i c  
h e a r i n g  f o r  t h e  a p p l i c a n t s  t o  s u b m i t  a l e g a l  memorandum i n  
s u p p o r t  o f  t h e  area v a r i a n c e  r e l i e f .  1x1 t h e  memorandum t h e  
a p p l i c a n t s  c o n t e n d e d  t h a t  t h e y  were e n t i t l e d  t o  t h e  g r a n t  o f  
t h e  v a r i a n c e  on t h e  Eo l lowing  bas i s :  

_" 

A. The v a r i a n c e  g r a n t e d  in 1 9 6 5  f o r  t h e  s u b j e c t  
p r o p e r t y  was f o r  t h e  i d e n t i c a l  r e l i e f  r e q u e s t e d  i n  
t h e  s u b j e c t  a p p l - i c a t i o n .  The a p p l i c a n t s  a r g u e d  
t h a t ,  o r d i n a r i l y ,  a second  a p p l i c a t i o n  f o r  a 
v a r i a n c e  which  was p r e v i o u s l y  g r a n t e d  a n d  t h e n  
e x p i r e d  must  be g r a n t e d ,  a b s e n t  a showing of a 
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change  i n  c o n d i t i o n s  ~ The a p p l i c a n t s  r e l i e d .  upon 
two P e n n s y l v a n i a  cases and  t h e  c a s e  of !:onaco 17- 
D i s t r i c t  bf Columbia Board of Zoning Ad jus tmen t  
( 4 0 7  A . ? d ,  1 0 9 1 ,  D.C. App.#  1979). 

J3. The v a r i a n c e  q r a n t e d  i n  1 9 6 5  became a v e s t e d  r i g h t  
a f t e r  t h e  owner made a p p l i c a t i o n  f o r  b u i l d i n g  
p e r m i t s  and  a c e r t i f i c a t e  of occupancy .  The 
a p p l i c a n t s  a r g u e d  t h a t  a h a n d w r i t t e n  n o t a t i o n  on a 
l e t t e r  i n  t h e  f i l e  of t h e  p r i o r  BZA c a s e  e v i d e n c e d  
t h a t  p e r m i t  a p p l i c a t i o n s  had heen  f i l e d  w i t h i n  s i x  
months of t h e  v a r i a n c e  a p p r o v a l ,  a s  r e q u i r e d  by 
t h e  R e g u l a t i o n s  F u r t h e r m o r e  , r e n o v a t i o n s  t o  t h e  
buili i ingr were a c t u a l l y  u n d e r t a k e n .  

C. The e s t a b l i s h m e n t  o f  t h e  t h r e e  u n i t  a p a r t m e n t  
house  u s e  was n o t  t e r m i n a t e d  by t h e  s u b s e q u e n t  
i s s u a n c e  of  a c e r t i f i c a t e  of occupancy  f o r  a f l a t .  
The a p p l i c a n t s  a r g u e d  t h a t  t h e y  were unaware t h a t  
someone a c t i v g  a s  t h e i r  a g e n t  had f i l e d  f o r  and  
r e c e i v e d  s u c h  a n  occupancy  p e r m i t  F u r t h e r  I t h e  
a p p l i c a n t s  a r g u e d  t h a t  t h e y  had no i n t e n t  t o  
t e r m i n a t e  t h e  t h r e e  u n i t  u s e ,  and  had n e v e r  
e x h i b i t e d  any  i n d i c a t i o n  t h a t  t h e y  i n t e n d e d  t o  
t e r m i n a t e  t h e  u s e .  

2 1 .  I n  r e s p o n s e  t o  t h e  i s s u e s  r a i s e d  by t h e  a p p l i c a n t s  
i n  t h e i r  p o s t - h e a r i n g  b r i e f ,  t h e  Board f i n d s  a s  follows: 

A. The s u b j e c t  a p p l i c a t i o n  c a n  b e  d i s t i n q u i s h e d  f r o r ,  
t h e  p r i o r  a p p l i c a t i o n  i n  severa l  r e s p e c t s .  The 
p r i o r  case i n v o l v e d  t w o  a d j o i n i n g  l o t s ,  t h e  
s u b l e c t  case only one  l o t .  I n  t h e  p r i o r  case 
t h e r e  w a s  no  o h i e c t i o n  t o  t h e  a p p l i c a t i o n .  I n  t h e  
s u b j e c t  case ,  t h e  A d v i s o r y  Neighborhood 
Commission, t h e  O f f i c e  of  P l a n n i n g ,  t h e  C a p i t o l  
H i l l  R e s t o r a t i o n  S o c i e t y  arid a n e i g h b o r i n g  p r o p e r -  
t y  owner a l l  opposed  t h e  a p p l i c a t i o n ,  f o r  r e a s o n s  
s e t  f o r t h  e a r l i e r  i n  t h i s  o r d e r .  The p r i o r  case 
had no  e v i d e n c e  r e l a t i n g  t o  t h e  u s e  h i s t o r y  o f  t h e  
h u i l d i n g ,  whereas  i n  t h e  s u b j e c t  case ,  t h e  p r o p e r -  
t y  h a s  b e e n  u s e d  a s  a n  a p a r t m e n t  house  i l l e g a l l y  
Sor  q u i t e  some t i m e .  I n  a d d i t i o n ,  t h e  p r o c e d u r a l  
c o n t e x t  o f  t h e  p r i o r  case was q u i t e  d i f f e r e n t  f rom 
t h e  s u b j e c t  case.  The re  w a s  no  A d m i n i s t r a t i v e  
P r o c e d u r e  A c t ,  no  c o n t e s t e d  case I no r e q u i r e m e n t  
f o r  f i n d i n g s  of f a c t  and c o n c l u s i o n s  of law and no  
r e c o r d  of e v i d e n c e  of  any  k i n d  p r e s e n t e d  a t  t h e  
h e a r i n g .  The p r e s e n t  case was h e a r d  arid d e c i d e d  
on t h e  b e n e f i t  of  a n  e z r t e n s i v e  r e c o r d l  a s  s e t  
f o r t h  i n  t h i s  o r d e r .  

€3. The a p p l i c a n t  h a s  n o t  e s t a b l i s h e d  t h r o u g h  s u b s t a n -  
t i a l  e v i d e n c e  t h a t  it v e s t e d  i t s  r i g h t s  t o  t h e  
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three unit approval granted in 1965. The document 
referred to bv the applicant is a stamp applied to 
a letter in the file of the Board. However, there 
is no evieence of a permit application in the 
records of the permit i-ssuing office. Nor is 
there any evidence of -a3mS&kmg permit or certi f- 
icate of occupancy ever having been issued. 
Paraqraph 8205.11 of the Regulations not onl-v 
requires that an application for a permit be n a d e ,  
but that "Any permit approved hereunder shall. be 
issued within a period of six months after the 
date of the filing of an application therefore." 
Any renovations to the building which were under- 
taken were unlawful in the sense that no perr-iit 
authorizing such can be found. 

c. This Board h a s  consistently held that it would 
look to the most recently issued certificate of 
occupancy in determining what was the most recent 
lawful use of a premise. In the subiect case, 
Certificate of Occupancv No. €3108199 authorizing 
the use of the prenises as a flat is the most 
recent certificate of occupancy on record. 
Notwithstandiny the applicantsv assertion that 
they could not recall applying for a certifl cate 
of occupancy, there is nothing on the certificate 
itself or on the application For the certificate 
to indicate that it in any wa17 was unusual. The 
last and continuing lawful occupancy of the 
premises must be considered to be a flat. 

CONCLUSIOPIS OF LA\4 AlJD O P I N I O R :  

Based on the findings of fact and the evidence of 
record, the Board concludes that the applicants are seekinq 
an area variance, the granting of which requires a showing 
through substantial evidence of a practical difficulty upon 
the owner arising out of some exceptional or extraordinary 
situation or condition of the property. The Doard further 
must find that the relief will not cauze substantial detri- 
pent to the public good and will not substantially impair 
the intent and purpose of the zone plan. The Board con- 
cludes that the applicants have not met their burden of 
proof in demonstrating a practical difziculty that is 
inherent in the property. The site is rectangular in shape 
and is topographically level. There is nothing physically 
unique about the site that precludes it rrom conforming with 
the R-4 Zoning Regulations. The structure has a long 
history of use as a flat. The Board is not persuaded by the 
testimony of the applicants that a flat is not a viable use. 
The  marketing difficulties or a greater economic return on 
an investment as allege2 by the applicants are not qrounds 
for an area variance. 
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The Board cautions the aDplicants that. it does not take 
Licrhtll7 the continued illegal use of the subject premises. 
The owners have received more than suf fici ent warning from 
the neighborhood of the illegal use. The applicants acted 
less than prudently in their reliance cn the statements of a 
r e a l  estate agent and a contractor that the structure could 
be put to a legc.,l use of three units. 

The Board further concludes that the requested relief 
cannot be granted without substantial detriment to the 
public good and without substantially impairing the intent 
and purpose of the zone plans. Granting the relief would 
result in an increased density and an exacerbation of 
neighborhood parking problems. Accordingly it is ORDERED 
that the application is DENJED. The Zoming Regulations 
Division of the Department of Consumer Regulatory Affairs is 
hereby directed to take all necessary and appropriate 
actions to achi eve compliance with khe Zoning Regulations. 

VOTE::: 3-0 (67alter B. Lewis, Carrie 1,. Thornhill and Charles 
I?. Norris to deny, IJilIiam I". PlcIntosh not 
voting, not having heard the case, Douglas ,T. 

Patton not voting, having recused himself) ~ 

BY ORDER O F  THE D,C. BOARD OF ZONING ADJIJSTPlENT 

ATTESTED BY: 
STEVEN E, SEER 
Executive Director 

FJNAL DATE O F  ORDER: 

U€?DER SUB-SECTION 8204 ~ 3 OF TEE Z O R I N G  REGfl'TiATIOfJS, "KO 
DECISION OR ORDER OF THE BOARD SHALgI, TAKE EFFECT U N T I L  TEN 
DAYS AFTER HAVI€?G BECOME F INAL PURSLTAPlT TO TKE S ~ ? P ~ ~ ~ ~ ~ ~ ~ ~ A ~  

ADJLJSTPIENT ~ '' 
RULES OF PRACZICE ANT! PROCEDIJRE BEFORE THE BOARD OF ZONING, 


