
G O V E R N M E N T  OF T H E  DISTRICT OF COLUMBlA 
B O A R D  OF ZONING A D J U S T M E N T  

Application PJo ,  113965, of I'i~iotkq7 0. Temple, purzuant to 
P;lragraph 8 2 0 7  11 oE the Zoning Resulations I for variances 
from the ninjmum lot area requirements ~ ~ u ~ - s ~ ~ t i o n  3301.1 1 
and the parkincy recmirements dSub-sectio~ 7203.1) to use all 
floors and basenent of the suh jec t  premises as a five u n i t  
apartment b u i l d i n g  in an P--4 District at the prem,. 1~;es 216 
3rd Street, S * F . ,  Sauare 7 9 0 ,  Lot 808) ~ 

ETEAFZPJII" DATES: Mav 35 a n d  ;rune 1 6 I 1983 
FSCISIOlil DATE:: J u l y  6, 1983 

1, The application w a s  first scheduled for the public 
hear ing  of 16ay 3 5 ,  1983. The Chair c o n t i n u e d  the case to 
the p u h l i c  hearing of June 16, 3.983 because of thc l a t eness  
of the h o u r .  

7. The subject site is located on the east s i d e  of 3rd 
Street, between Pennsylvania Avenue and C Streets, S . E .  and 
is known as premises 216 3rd Street, * R ,  -Jt is in R-4 
District. 

3. The site is q e n e r a l l - v  rectangular in shape con- 
t a i n i n g  roxipately 1,412 square feet of l a n d  with 
a p p r c) x im 17 21.2 feet of frontage on 3rd Street. The sLte 
is improved with a three-story b r i c k  r o w  dwellinn with 
basement constructe2 aroun 19QQ, The s i t e  is gene ra l ly  
f l a t ,  

4. To the north of the site i s  a pharmacy, at the 
southeast corner of the intersection of Pennsylvania Avenue 
arid 3rd St ree t ,  which is a part o E  a strip of c o m e r c i a l  
development along Pennsyl77ania Avenue in! the @-2-A Disrrict. 
Other cornriercial uses abutting the site to the north and 
northeast are a variety o€ office, retail and restaurant 
uses f r o n t i  iiq on Pennsi7l.crani.a venue in the e-2-a District, 

5, To the e ~ s t ,  the s i t e  is abutted bv a ten foot wide 
public a l l e y p  followed 511 the rear \ 7 a r d ~  of' commercial 
e s t a b l - i s h m e n t s  alonq P e n n s v l v a n j  a F~7enue i n  the C-7-A 
District, Tn the southeast a r e  t h e  rear yards  of 
residential- dwellings frontinq on C Street in t h e  F-4 
Di strict 
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6. Imnediatelv to the south of the site and attached 
to the subject structure are row dwellings containing two to 
six units in the I?-4 District. 

7. To the west of khe site across 3rd Street are row 
dwell-ings in the R--4 District- 

8. The site is located in the Capitol. Hill community. 

9. The subject structure is now used as a five unit 
apartment house. One unit is in the basement, one on the 
first floor, two on the second floor and one on the third 
floor. Each unit has a separate entrance, bath and kitchen 
facilities. The units are all presently occupied. The 
applicant requests a variance to allow those units to 
remain 

10. The present valid Certiffca-te of Occupancy, No. 
67609, dated October 1.7, 1968, is for use of the subject 
property as a flat. 

11. The applicant purchased the subject property on 
November 4, 1961, as a five unit apartment house permitted 
under Certificate of Occupancjr No, A 1 1 1 9 1  issued to Kernper 
Simpson, dated August 8, 1951, for an apartment house. 
There was no designation of the number of units c)r the 
Certificate of Occupancy. 

12. On March 12, 1962, Xemper Simpson, the previous 
owner of the subject property, applied for a change in the 
certificate of occupancy from apartments to a two-family 
flat. The application was filed prior to t h e  sale of the 
property to the apnlicant. 

13. The applicant was not informed by the previous 
owner before or after settlement that an application to 
change the certificate of occupancy from apartments to a 
flat had ever been filed for the property. 

14. The certificate of occupancy applied for on FZarch 
12, 1962, for a flat was issued as No. B-34245 datced !lay 20, 
1964. Certificate of Occupancy No. B-34245 was issued ir, 
the name of the previous owner and was not received by the 
applicant, who was then the owner of the subject property. 

15. The applicant did not became aware of the certi- 
ficate of occupancy for a flat until October 17, 9368, when 
he attempted to a p p l y  for a certificate of occupancy in his 
own name for a five unit apartment house. At such tine he 
was informed bv the permit office that the subject property 
was limited to use as a two-farnilv flat under the previously 
issued Certificate of Occupancv No. 0-34245, dated May 20, 
1964. 
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1 6 ,  TJpon l e a r n i n g  c:f t h e  c e r t i f i c a t e  01 occupancy  i n  
t h e  ni),me of t h e  p r e v i o u s  owner which l i m i t e d  t h e  u s e  of t h e  
p r o p e r t y  t o  a f l a t ,  t h e  a p p l i c a n t  f i l e d .  f o r  and  was i s s u e d  
i n  his name C e r t i f i c a t e  o f  Cccupancv No, B - 6 7 6 0 9 ,  d a t e d  
Oc tobe r  17, 1 9 6 8 ,  f o r  u s e  o f  t h e  p r e n i s e s  a s  a f l a t .  T h i s  
wss t h e  only l a w f u l  occupancv p e r n i t  h e  c c u l d  receive.  

1 7 .  I n  1970, t h e  a p p l i c a n t  s o u g h t  v a r i a n c e  r e l i e f  f rom 
t h i s  Board i n  Appeal  No. 10370,  d a t e d  Auqust  25, 1 9 7 1 ,  t o  
permit :  u s e  o f  t h e  p r e m i s e s  f o r  f i ~ 7 e  a p a r t m e n t  u n i t s .  ?'he 
BZA g r a n t e d  t h e  a p p l i c a t i o n  b u t  livited t h e  u s e  t o  t h r e e  
a p a r t m e n t s ,  one  on e a c h  f l o o r  and none i n  t h e  basemen t .  In 
t h e  r e c o r d  b e f o r e  t h e  Board ,  t h e r e  was no i n d i c a t i o n  o f  t h e  
c h r o n o l o g y  of f a c t s  r e c i t e d  i n  F i n d i n g s  I1 t h r o u g h  ?5. 

18- The a p p l i c a n t  t e s t i f i e d  t h a t  h c  has no r e c o l l e c t i o n  
of Appeal  N o ,  10370 h e a r d  i n  1 9 7 0  h e c a u s e  of p e r s o n a l  
r ~ t t e r s  a t  t h a t  t i m e .  lie d i d  n o t  f i l e  an  a p p l i c a t i o n  f o r  a 
c e r t i f i c a t e  o f  occupancy  fo l lowi r lq  t h e  i s s u a n c e  of t h e  
F o a r d i s s  O r d e r ,  and no c e r t i f i c a t e  of occupancy  F o r  a t h r e e  
 LIP'^ t a p a r t m e n t  house  was i s s u e d .  

13. The a p p l i c a n t  t e s t i f i e d  h e  had been  u n a b l e  t o  
l o c a t e  a copy of t h e  p r e v i o u s  C e r t i f i c a t e  of Occupancy ' K O .  
~ - I S 1 1 1  p e r m i t t i n g  a p a r t m e n t s  u n t i l .  F e b r u a r y ,  1983, 

20. The a t t a c h e d  row d w e l l i n g s  i n m e d i a t e l y  s o u t h  o f  t h e  
s i t e  a r e  Loca ted  on lots g e n e r a l l y  s i m i l a r  i n  c o n f i q u r a t i o n  
t o  t h e  euh- iec t  l o t  and  have  s t r u c t u r e s  of s i m i l a r  a r c h i t e c -  
t u r a l  d e s i g n  and  u s e .  The p r e m i s e s  a t  2 1 8  3rd S t r e e t ,  S , F , ,  
u n d e r  C e r t i f i c a t e  of Occupancy Noe B--29094, d a t e d  July 1 7 ,  
1961, i s  p e r m i t t e d  t o  b e  u s e d  a s  f l a t .  The p r e m i s e s  a t  
2 2 0  3rd Stree t ,  S . R . ,  u n d e r  C e r t i f i c a t e  of Occupancy bJo, 
B - 7 4 8 2 0 ,  d a t e d  May 2 5 ,  1 9 7 1 ,  i s  p e r m i t t e d  t o  h e  u s e d  as a 
s i x  wi t  a p a r t m e n t  h o u s e ,  The p r e m i s e s  a t  2 2 2  3 r d  S t r e e t ,  
S.E. , u n d e r  C e r t i f i c a t e  oL Occupancy No. I',-117433, d a t e 2  
October 31, 1 9 7 9 ,  i.s p e r m i t t e d  t o  b e  u s e d  as  an  apar tmenf  
house  f o r  fiTiTe u n i t s .  The p r e m i s e s  a t  2 2 4  3rd S t r e e t ,  S , C . ,  
under  C e r t i f i c a t e  of Occupancy N o ,  1,-9844, d a t e d  Play 1 8 ,  
1951, i s  p e r m i t t e d  t o  b e  u s e d  a s  a n  a p a r t m e n t  house ,  

21, There  i s  a t e n  f o o t  w i d e  n o r t h - s o u t h  p u b l i c  a l l e y  
a t  t h e  r e a r  o f  t h e  s u h j e c c  p r o p e r t y  a n d  t h e  a t t a c h e d  row 
d w e l l i n g s  immedia t e ly  to t h e  s o u t h  which i s  a c c e s s e d  f ro r i  C 
S t r e e t ,  S . E .  The t e n  f o o t  a l l e y  t e r m i n a t e s  a t  t h e  n o r t h  l o t  
l i n e  of the s u h i e c t  lot, For approxim2teLv t h e  w i d t h  of che 
s u b j e c t  l o t ,  t h e  t e n  f o o t  a l l e y  widens  i E t o  a f u n n e l  s h a p e  
",o a w i d t h  a t  i t s  p o r t h e r n  end of t w e n t y  f e e t .  

2 2  Three  r e s t a u r a n t s  and  a d r y  c l e a n i n g  e s t a b l i s h n e n t  
i n  t h e  commercial. area n o r t h  or' t h e  s u b j e c t  p r o p e r t y  c o n t i -  
guous  t o  t b e  p u b l i c  a l l e y  u s e  t h e  a l l e y  f o r  service and 
d e l i v e r y  a c t i v i t i e s  i n c l u d i n g  trash p ick -up .  None of t h e  
o t h e r  row d w e l l i n q s  t o  t h e  s o u t h  have  o f f - s t r e e t  p a r k i n g  
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e x c e p t  7?4 3rd  S? ' reetr  F . E ,  which Tias f r o n t a g e  on C St ree t  
qnd h a s  a c c e s s  t o  i t s  rear  .lard p a r k i n q  r r o i ~  C S t r e e t _ .  

33. The r ea r  v a r d  o f  t h e  s i t e  i s  approx ima te ly  tw7elve 
f e e t  d e e p  and t h e  c o n f i q u r a t i o n  of t h e  l o t  l i n e s  a t  t h e  rear  
i s  i r r e q u l a r ,  Two s e t s  o f  s t z i r s ,  one  t o  t h e  f i r s t  floor 
and t h e  o t h e r  t o  t h e  h a s e m e n t ,  p r o t r u d e  i n t o  t h e  rear  v a r d  
by a p p r o x i n a t e l v  5 - 5  f e e t ,  F u r t h e r  r e d u c i n g  its rnseable 
a r e a  

2 4 .  The re  is r e s t r i c t e d  t w o  h o u r  r e s i d e n t i a l  p e r m i t  
p a r k i n g  a l l o w e d  on ne ighborhood  s t r ee t s .  Pqetered  p a r k i n g  i s  
p e r m i t t e d  on P e n n s v l v a n i a  Avenue 

2 5 .  An a p a r t m e n t  house  in t h e  R-4 D i s t r i c t  i s  r e q u i r e d  
t o  p r o v i d e  one  o f f - s t r e e t  p a r k i n g  s p a c e  f o r  e v e r y  t h r e e  
u n i t s ,  E f l a t  a l s o  r e q u i r e s  one  s p a c e  f o r  e v e r y  t h r e e  
u n i t s .  Under t h e  r u l e s  of i n t e r p r e t a t i o n  of t h e  Zoning 
R e g u l a t i o n s ,  t h e  F l a t  would t h u s  r e q u i r e  one  s p a c e  an2  zhe 
f i v e  u n i t  apartnent Iiouse t w o  s p a c e s .  P u r s u a n t  t o  
S u b - s e e t i c n  7 2 0 1 . 2 ,  when t h e  u s e  of t h e  b u i l d i n g  is changed ,  
t h e  i n c r e m e n t a l  d i f f e r e n c e  i n  t h e  p a r k i n g  r e q u i r e m e n t  17ust 
be p r o v i d e d .  The s u b j e c t  p r o p e r t y  would t h u s  b e  r e q u i r e d  t o  
p r o v i d e  one--off s t r e e t  p a r k i n g  s p a c e .  N o  space i s  p r o v i d e d ,  
r e q u i r i n c :  a v a r i a n c e  o f  1 0 0  p e r c e n t ,  

26, The R - 4  L3istrict r e q u i r e  9 0 0  s q u a r e  f e e t  of l o t  
a r e a  p e r  u n i t  i n  grder t o  c o n v e r t  a b u i l d i n g  to apartmer7ts.  
The p r o p o s e d  u s e  would r e q u i r e  a l o t  a rea  o f  4 , 5 0 0  s q u a r e  
feet, The s u b ~ e c t  l o t  p rovic les  1 , 4 1 2  s q u a r e  f e e t ,  r e q u i r i n g  
a v a r i a n c e  of 3 , 0 8 8  s a u a r e  f e e t  o r  s i x t y - s e v e n  p e r c e n t .  

2 7 .  The O f f i c e  of  P l a n n i n g ,  by r e p o r t  d a t e d  Play 10, 
19133, recommended approval o f  t h e  a p p l i c a t i o n  The 0,Ffice 
o f  P l a n n i n g  d i d  n o t  condone t h e  u n t i m e l y  e f f o r t  by  the 
a p p l i c a n t  to s e e k  t o  r a t i f y  t h e  i l l e g a l  a p a r t m e n t  u s e  of t h e  
p r e m i s e s .  The O f f i c e  of P l a n n i n q ,  however ,  was of t h e  
o p i n i o n  that t h e r e  were s i t u a t i o n s  and  c o n d i t i o n s  r e l a t e d  t o  
t h e  u s e  h i s t o r y  and  p h y s i c a l .  r e s t r a i n t s  of t h e  s i t e  which  
s u p p o r t e d  t h e  g r a n t i n g  of  t h e  r e q u e s t e d  v a r i a n c e s  f o r  the 
fo l lowinc j  r e a s o n s :  

a .  The s u b j e c t  b u i l d i n g  o c c u p i e s  a vast p o r t i o n  of 
t h e  l o t .  The l o t  was e s t a b l i s h e d  p r i o r  t o  1 9 5 8  a t  
a. s i z e  u n d e r  t h e  c u r r e n t  r e q u i r e d  minimum l o t  
s i z e .  

b. T h e  f i ~ 7 e  s e p a r a t e  a p a r t m e n t  u n i t s  have  e x i s t e d  
c o n t i n u o u s l y  f o r  t w e n t y  vears.  

c. NO v a c a n t  l a n d  a b u t s  t h e  s i t e  which t h e  a p p l i c a n t  
c o u l d  a c q u i r e  t o  expand +he  l o t  i n  compl i ance  wi?-h  
the 9 0 0  square f o n t  p r o v i s i o n ,  
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d e  A d j o i n i n g  C OW d w e l l i n g s  t o  the s o u t h  have  similar 
a p a r t m e n t  uses and p h v s i c a l  c h a r a c t e r i s t i c s  of t h e  
s u b j e c t  p r o p e r t v .  Such u s e s  e y i s t  w i t h o u t  a p p a r e n t  
a d v e r s e  e f f e c t ,  

e. The e x i s t i n g  t e n  f o o t  a l l e ~ 7  i s  t o o  na r row t o  a l l o w  
v e h i c l e s  t o  minueve r .  1iehi.cles m u s t  b a c k  out of  
t h e  a l l . e y ,  I t  i s  u s e d  by commerc ia .1  se rv ice  and  
delivery v e h i c l e s  V e h i c u l a r  a c c e s s  t o  t h e  r e a r  
y a r d  i s  i m p r a c t i c a l .  ~ 

f. There  i s  no t  enough room in t h e  rear  17ax-d t o  
p r o v i d e  a n i n e  foot bli n i n e t e e n  f o o t  p a r k i n g  
s p a c e  * 

g. P u b l i c  t r a n s p o r t a t i o n  i s  available ir? t h e  a r ea .  
Crnployment c e n t e r s  s h o p p i n g  and  r e c r e a t i o n a l  
f a c i l i t i e s  a r e  wi t -b in  easy w a l k i n g  c3 is tance ,  

The O f f i c e  of Plannincr b r a s  of t h e  o p i n i o n  t h a t  t h e  v a r i a n c e  
would not c r e a t e  any  s u b s t a n t i a l  a z v e r s e  i m p a c t s  o r  i m p a i r  
t h e  i n t e n t ,  p u r p o s e  o r  i n t e g r i t y  o f  t h e  z o n e  p l a n  f o r  t h e  
c i t y  in a c c o r d a n c e  w i t h  P a r a g r a p h  6207.il. The Boar? 
c o n c u r s  

28 .  The C a p i t o l  H i l l  R e s t o r a t i o n  Society, by l e t t e r  
d a t e d  Kay 2 5 ,  4 9 8 3 ,  opposed  t h e  a p p l i c a t i o n  on t h e  q r o u n d s  
t h a t  t h e  p r o p e r t v  h a s  been  i n a p p r o p r i a t e l y  used  a s  

i s s u e d  a c e r t i f i c a t e  of occupancv  for a two- fami ly  f l a t  i n  
1 9 6 4  t o  a p e r s o n  who a t  t h a t  t i m e  no  l o n g e r  owned t h e  
p r o p e r t y .  The S o c i e t y  recommended t h a t  t h e  p r o p e r  wa17 to 
r e v e r s e  t h a t  a c t i o n  was t h r o u g h  an a p p e a l  a n d  n o t  t h r o u g h  
the r e q u e s t e d  v a r i a n c e s ,  The Board f o r  reasons d i s c u s s e d  i i z  
i t s  c o n c l u s i o n s  d o e s  n o t  c o n c u r  w i t h  t h e  r e a s o n i n g  of the 
S o c i e t y .  As to t h e  S o c i e t y ' s  recommendat ion t h a t  a n  a p p e a l  
i s  t h e  p r o p e r  p r o c e d u r e  t h e  Board f i n d s  t h a t  an  a p p e a l  is 
now i in t ime lv .  The a ~ p e a l  couLd have  been  p u r s u e d  i n  t h e  
first i n s t a n c e  o r  a l t e r n a t i v e l v  w i t h  t h e  f i l i n g  o f  t h e  
a p p l i c a t i o n  Thi s e l e c t i  on was n o t  p u r s u e d  

a p a r t m e n t s  f o r  t h e  p a s t  t w e n t y  v e a r s ,  The p r o p e r t y  was 

29, Adviso ry  Neighborhood Commission 6B, by r e p o r t  
d a t e d  Play 10, 1.983, s u p p o r t e d  t h e  a p p l i c a t i o n .  The AN@ was 
of t h e  o p i n i o n  t h a t  t h e  c e r t i f i c a t e  o f  occupancy  No. B--34245 
wa.s i n v a l i d .  The ANC c o n s i d e r e d  t h a t  C e r t i f i c a t e  of 
Occupancy No, A-lI111 s h o u l d  be t h e  17ali.d and  e x i s t i n g  
c e r t i f i c a t e  of occupancv  for t h e  b u i l d i n g ,  T h e  FiNC w a s  
pazz led .  and d i s t u r b e d  a s  t o  why a Long p e r i o d  of t i n e  had 
e l a p s e d  hefore  t h e  applicant. a p p l i e d  for p r o p e r  
c e r t i f i c a t e s  The RNC b e l i e v e d .  t h e  a p p l i c a n t  wh.en h e  s a i d  
he  wa.s i -gnoran t  o f  t h e  p r o p e r  p r o c e d u r e s  and  t h a t  nc\w he  i s  
t r y i n g  t o  conform t o  t h e  law, The P.NC p a r t i c u l a r l y  n o t e d  
t h a t  t h i s  a p p l i c a t i o n  was i n i t i a t e d  b y  t h e  a p p l i c a n t  and  n o t  
by the D i s t r i c t ,  T h e  RNC w a s  o f  t h e  o p i n i o n  t h a t  the r e l i e f  



can b e  q r a n t e d  w i t h o u t  s u b s t a n t i a l  d e t r i m e n t  t o  t h e  pubLic  
good arrd w i t h o u t  i m p a i r i n a  the i n t e n t  I p u r p o s e  and  i n t e g r i t y  
of  t h e  zone  p l a n .  The Board c o n c u r s  w i t h  t h e  recommendat ion 
05 t h e  ANG. 

3 0 .  No one  a p p e a r e d  a t  t h e  p u b 1 . i ~  h e a r i n q  i n  o p p o s i t i o n  
t o  t h e  a p p l i c a t i o n .  

31 ,  A l e t t e r  of o p p o s i t i o n  w a s  r e c e i v e d  i n t o  t h e  rt3cord 
from a t e n a n t  o f  t h e  s u h j c c t  p r e m i s e s .  The t e n a n t  alleqec! 
t h a t  t h e  a p p l i c a n t  was a w x e  t h a t  h e  w a s  o p e r a t i n g  a n  
a p a r t m e n t  house  for many vears, and  s t i l l  i s ,  w i t h o u t  a 
v a l i d  c e r t i f j  ca te  of occupancy  arid t h a t  t h e  a p p l i c a n t  h a s  
been  reaping r e w a r d s  f r o n  i l l  e q a l  a c t i v i t y .  The t e n a n t  also 
argued t h a t  t h e  p r e s e n t  t e s t i m o n y  of t h e  a p p l i c d n t  c o n t r a - -  
d i c t e c !  h i s  p r i o r  t e s t i m o n y  i n  BZA Case N o ,  1 0 3 7 0  w h e r e i n  t h e  
Board l i m i t e d  t h e  u s e  of  t h e  s t r u c t u r e  t o  t h r e e  a p a r t m e n t s  
w i t h  no u s e  of t h e  basement  as a u n i t .  The t e n a n t  d i d  p o t  
a p p e a r  a t  t h e  pulol ic  h e a r i n q ,  and t h e  Board c o u l d  n o t  
e x p l o r e  his a l l e a s t i o n s  w i t h  him,  The Board f i n d s  t h a t  t h e  
nost c r e d i t a h l e  e x p l a n a t i o n  o f  t h e  a p p l i c a n t  s a c t i o n s  i s  
t h a t  set f o r t h  hv the a p p l i c z n t .  

Based on t h e  f i n d i n g s  of f a c t  and  t h e  ev i -dence  o f  
r e c o r d  t h e  Board c o n c l u d e s  t h a t  t h e  a p p l i c a n t  i s  s e e k i n g  
a rea  v a r i a n c e s ,  t h e  gran t . i .ng  of which r e q u i r e s  t h e  showincj 
of a p r a c t i c a l  d i f f i - c u l t y  i n h e r e n t  i n  t h e  p r o p e r t y  i t s e l f .  
The Board c o n c l u d e s  that t h e r e  a r e  p r a c t i c a l  d i f f i c u l t i e s  
u n i q u e  t o  t h e  s u b j e c t  p r o p e r t y P s  u s e  a s  a f i v e  u n i t  a p a r t -  
ment h o u s e .  The s t r u c t u r e  was o c c u p i e d  a s  a f i v e  u n i t  
a p a r t m e n t  house  w i t h  a valic?. c e r t i f i c a t e  of occupancy  p r i o r  
t o  t h e  a d o p t i o n  o f  t h e  c u r r e n t  Zoning R e g u l a t i o n s .  The 
a p p l i c a n t  upon p u r c h a s i n g  t h e  s u b j e c t  p r o p e r t y  in 1963 was 
unaware t h a t  t h e  f a r m e r  owner had a p p l i e d  for a change  i n  
t h e  c e r t i f i c a t e  of occupancy  from a p a r t m e n t s  t o  a two-fami ly  
flat i n  1962, The c e r t i f i c a t e  of occupancy  w a s  i s s u e d  a f t e r  
a n  e x c e s s i v e  p e r i o d  o f  t i m e  by  government  a u t h o r i t i e s  i n  
1 9 6 4  and it w a s  i n  t h e  name o f  and  s e n t  t o  t h e  f o r m e r  owner ,  
The a p p l i c a n t  d i d  loot become aware o f  t h e  change  i n  s t a t u s  
of  t h e  p r o p e r t y  u n t i l  1.968, when h e  a p p l i e d  for a-rid was 
i s s u e d  a c e r t i f i c a t e  of occupancy  f o r  a f l a t  i n  h i s  own 
name. The a p p l i c a n t ,  t h e n  s o u g h t  r e l i e f  from t h i s  Board in 
1970 t o  l e g a l i z e  t h e  f i v e  u n i t  a p a r t m e n t  h o u s e ,  T h i s  Board 
approved  t h e  u s e  o f  t h e  s u b j e c t  p r o p e r t y  a s  a t h r e e  u n i t  
a p a r t m e n t  house  wi th .ou t  knowledge t h a t  t h e  f l a t  c e r t i f i c a t e  
of occupancy  shou1.d n o t  have  been  i s s u e d ,  The a p p l i c a n t  was 
in a p e r s o n a l  c i r c u m s t a n c e  w h e r e i n  h e  w a s  not.  a b l e  t o  
c o m p l e t e l y  and c o m p e t e n t l y  t e n d  t o  h i s  b u s i n e s s  a f f a i r s ,  He 
d i d  n o t  f i l e  f o r  a c e r t i f i c a t e  of  occupancy  f o r  t h e  t h r e e  
u n i t  a p a r t m e n t  house  p u r s u a n t  t o  t h i s  Board's a p p r o v a l .  The 
s u b j e c t  p r o p e r t y  h a s  c o n t i n u e d  t o  b e  u s e d  as  a f i v e  u n i t  
a p a r t m e n t  hous~e  u n t i l  t h e  p r e s e n t .  
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T h i s  Board d o e s  n o t  condone t h e  i l l e q a l  use of  t h e  
p r e m i s e s  f o r  n e a r l y  t h e  pasc t w e n t v  v e a r s  and  c a u t i o n s  t h e  
a p p l i c a n t  a b o u t  s u c h  o c r u r a n c e ~  T h e  Board c o n c l u d e s  t h a t  
t h e  a p p l i c a n t ,  a t  t h e  t i m e  h e  p u r c h a s e d  t h e  s u b j e c t  p r o p e r t y ,  
had a legi t i r r ,a te  c e r t i f i c a t e  of occupancy  for a f i v e   it 
a p a r t m e n t  house  w h i c h ,  for r e a s o n s  h e  had no knowledge of 
and which were bevond h i s  c o n t r o l ,  w a s  changed  t o  a flat, 
The Board c o n c l u d e s  t h a t  t h e  o v e r r i d i n q  f a c t o r  i n  t h i s  
a p p l i c a t i o n  i s  t h a t  t h e  D i s t r i c t  o f  Columbia s h o u l d  n o t  have  
i s s u e d  t h e  f l a t  c e r t i f i c a t e  o f  occupsncy i n  1 9 6 4  tc a p e r s o n  
who no l o n g e r  owned t h e  p r o p e r t y .  T h a t  c e r t i f i c a t e  of 
occupancy  d e p r i v e d  t h e  a p p l i c a n t  o€ t h e  r i g h t  t o  u s e  t h e  
p r o p e r t y  a s  it had h i s t o r i c a l l y  b e e n  used. While  t h e  
a p p l i c a n t ' s  expl a i i a t i o n  f o r  h i s  a c t i o n s  a r e  somewhat 
ambicyuous, t h e  l30~i1-d. must  a c c e p t  it a s  the most  c r e d i t a b l e  
srswer on t h e  r e c o r d .  

The Board c o n c l u d e s  t h a t  t h e  p r o p o s e d  five u n i t  a p a r t -  
ment house  i s  c o n s i s t e n t  and c o m p a t i b l e  w i t h  o t h e r  u s e s  i n  
t h e  immedia te  a r ea .  i n m e d i a t e l y  n o r t h  of t h e  s i t e  i s  a 
s t r i p  a l o n g  P e n p s y l v a n i a  Avenue a The a t t a c h e d  row d w e l l i n g s  
t o  t h e  s o u t h  ranqe  from il f l a t  t o  3 six u n i t  a p a r t m e n t  
hou.se r( 

The Board. f u r t h e r  c o n c l u d e s  that t h e  sub:ject  p r o p e r t y  
c a n n o t  p h y s i c a l l y  p r o v i d e  i3 normal  s i z e  p a r k i n g  s p a c e  
o n - s i t e .  The s t r u c t u r e  o c c u p i e s  t h e  e n t i r e  s i t e  e x c e p t  t h e  
r ea r  y a r d .  The rear  y a r d  is less t h a n  the r e q u i r e d  d e p t h  
f o r  a. par1ci .n~~ s p a c e  and  t h e  y a r d ' s  c o n f i g u r a t i o n  i s  
i r r e g u l a r ,  The t e n  f o o t  a l l e y  a t  t h e  re3.r y a r d  i s  t o o  
na r row t o  a l l o w  a d e q u a t e  manuever ing  s p a c e  f u r  v e h i c l e s  a n d  
it i s  u s e d  primari1.y f o r  s e r v i c e  and  d e l i v e r y  a c t i v i t y  of 
t h e  commerc ia l  b u s i n e s s e s  f r o n t i n g  on P e n n s y l v a n i a  Avenues 
The Board c o n c l u d e s  t h a t  it h a s  a c c o r d e d  t o  t h e  Adv i so ry  
Neighborhood Commission the " g r e a t  bzreight" t o  which  i t  i s  
e n t i t l e d  

The Board i s  f u r t h e r  of t h e  opini-on t h a t  t h e  r e l i e f  
s o u g h t  c a n  b e  g r a n t e d  w i t h o u t  s u b s t a n t i a l 1 1 7  i m p a i r i n g  t h e  
i n t e n t ,  p u r p o s e  and integritv of  t h e  Zone P l a n ,  A c c o r d i n g l y ,  
i t  i s  ORDERED t h a t  t h e  a p p l i c a t i o n  i s  hereby g r a n t e d .  

VOTE: 5-0 (William F. PlcIn tosh ,  C a r r i e  Ti. T h o r n h i l l ,  
Douglss J, P a t t o n ,  Walter B. 1,ewis and  C h a r l e s  
R, N o r r i s  t o  GFLTPIT). 

BY ORDER O F  THE D.C, BOARD OF ZONING ADJUSTFIEPIT 

ATTESTED BY: 
STEVEN E, SHER 
Exe c u t  ive 0 i re  c t o r  
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