
GOVERNMENT OF T H E  DISTRICT O F  COLUMBlA 
B O A R D  OF Z O N I N G  A D J U S T M E N T  

Appeal ??o. 1 4 0 9 3 ,  of Hugh J. B e i n s ,  pu r suan t  t o  S e c t i o n s  
8 1 0 2  and 8 2 0 6  of t h e  Zoning Regu la t ions ,  f rom t h e  decision 
of t h e  Zoning Admin i s t r a to r ,  S a t i d  August 2 3 ,  1913, approving  
the i s suance  of S u i l d i n g  Pern i t  :io. B 2 9 7 5 S 6  f o r  t h e  c o n s t r u c t i o n  
of a. rear a d d i t i o n  an6 from t h e  Zecisior.  made 01-1 October  2 7 ,  
1983,  t o  r e s c i n d  a s t o p  w o r k  order  2nd allow t h 2  c o n s t r u c t i o n  
t o  c o n t i n u e  a t  3813 Joce lyn  S t r e e t ,  TI.;!., in a n  X-1-€3 
C i s t r i c t  (Square 1856 ,  Lot 5 4 ) .  

HEPARIPJG DATES: February 8 and 1 5 ,  1 9 8 4  
D E C I S I O N  DATE: February 1 5 ,  1984 (Bench Decis ion)  

F I P J D I N G S  OF FACT: -- - 

1. The p r o p e r t y  which i s  ti;? s u b j e c t  of this appeal i s  
loczted on t h e  n o r t h  s i d e  of Jcrelyn Street, N . \ 7 . ,  b e t w e e n  
3 8 t h  and 39th S t r e e t s  and i s  knoxn a s  premises 3813 Joce lyn  
S t r ee t ,  N.b?. The p r o p e r t y  i s  irnlsrovecl w i t h  ei two-story p l u s  
basement  single family dwelling. 

2.  The s u b j e c t  appeal was filed OF ?Jovernber 2 8 ,  1 9 8 3 ,  
by p rope r ty  owners r e s i d i n g  a t  3812  Ksnawha S t ree t ,  N . F J .  , 
imr?ed ia t e ly  t o  t h e  n o r t h  of t h e  s u b j e c t  n r o p e r t y ,  across a 
t w e l T r c  f o o t  wide public alley. 

3 .  The s u b j e c t  appea l  c h a l l e n g e s  t l w  d e c i s i o n  of t h e  
Zoning Adminis t ra tor  approvir.9 "ouildina P e r n i t  No. E-297556, 
da ted  August 2 2 ,  1983,  a l lowing  t h e  c o n s t r u c t i o n  of a rear 
a d d i t i o n  a t  premises  3813 Jocelyn S t r e e t ,  N.W. and the 
r e c i s s i o n ,  on October 2 7 ,  1983 ,  of a s top  work o r d e r ,  da t ed  
October 2 6 ,  1983,  a l lowing  c o n s t r u c t i o n  t o  con t inue .  

4 .  The bases for t h e  subject appeal are a5 follows: 

A. T h e  pe rmi t  was e r roneous ly  i s s u e d .  

9. The s t o p  work order was inproperly rescindec?. 

C. There was a violation of due process by failure to 
give no t i ce  and a hearing a t  any t i m e ,  including 
the m e e t i n g  of October 2 7 ,  1983, 
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E.  The Cons t ruc t ion  i s  i n  v i o l a t i o n  of t h e  Zoniny 
Regula t ions  qoverninc; exlargemerit,  expans ion  o r  
e x t e n s i o n  of e x i s t i n g  r;.cr.-conforrniricj s t r u c t u r e s  o r  
u s e s .  

5. The oorners of t h e  s u b j e c t  p r o p e r t y  appeared as a 
p a r t y  t o  t h e  c a s e ,  pursuant  t o  Sec t ion  1 0 0 . 7  of t h e  Supple- 
menta l  Rules of P r a c t i c e  and Prc.ze??ure b e f o r e  t h e  Eoard of 
Zoning Adjustment. 

6 .  A s  a p re l imina ry  m a t t e r ,  t h e  Board c o n s i d e r e d  a 
motion by counse l  for t h e  owners t o  d i s m i s s  t h e  appea l .  The 
n o t i o n  t o  d i s m i s s  the appea l  W E S  based on t h e  f o l l o w i n g  
grounds : 

A ,  m'he Government or' t h e  O i s t r i c t  of Columbia i s  
es topped  from revoking  t h s  b u i l d i n g  pe rmi t  issued. 
f o r  c o n s t r u c t i o n  of an z d d i t i o n  and o t h e r  work; 
and, 

B. The appea l  i s  b a r r e d  by l a c h e s .  

7 .  The f i r s t  a rgunent  cons ide red  by t h e  Eoard i n  
suppor t  of t h e  motion t o  d i s n i s s  was t h e  i s s u e  of e s t o p p e l .  

A2peals i n  Saah v .  D.C. Coard of Zcning A d j u s t m e n t ,  4 3 3  A.2d 
1114 (D.C.  App., 1 9 8 1 )  are  a s  foll.cws: 

r-it iiie e l e m e n t s  o f  e s t o p p e l ,  as  set f o r t h  by t h e  D.C. Cour t  of 

A .  A p a r t y ,  a c t i n g  i n  goo2 f a i t h ;  

R .  On t h e  a f f i r m a t i v e  a c t s  cf a munic ipa l  c o r p o r a t i o n ;  

C. f!akes expensive and r,ar;rtarient improvements i n  
r e l i a n c e  the reon ;  and ,  

D. The e q u i t i e s  s t r o n g l y  :&.-;or the p a r t y  seek ing  t o  
invoke t h e  d o c t r i n e .  

8. I n  approximately Ma.rch, 1983, t h e  owners h i r e d  a 
d e s i g n e r  t o  develop a p roposa l  t o  enlarge an e x i s t i n g  f ami ly  
room, remove t h e  e x i s t i n g  deck ,  c o n s t r u c t  a new deck ,  
e n l a r g e  t h e  e x i s t i n g  k i t c h e n  2nd t o  c r e a t e  a n  i n t e r i o r  
hal lway connec t ing  t h e  k i t c h e n  t o  t h e  family room. 

9. On flay 6 ,  1983, a f t e r  t h e  p l a n s  f o r  t h e  proposed 
changes w e r e  drawn by t h e  d e s i g n e r  and  approved by t h e  
cwner s ,  t h e  d e s i g n e r  reviewed t h e  p r e l i n i n a r y  drawings w i t h  
s t a f f  o f  t h e  Zoning Review Branch, Department of  Consumer 
and Regulatory A f f a i r s ,  f o r  compliirnce with t h e  Zoning 
Regu la t ions .  A f t e r  review of t h e  drawings, the d e s i g n e r  was 
informed t h a t  t h e  design con-?orr23 v F t h  t h e  z F p l i c a b l e  
p r c v l s i o n s  of c h c  Zoning Requlacrs rc  z c  i ~ i t s r p r ~  ir,d by t h a k  
of fiee 
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10. O n  [lay 1 0 ,  1 9 8 3 ,  t h e  d f s i g n e r  and t h e  owner a g a i n  
re.i.icwed t h e  proposed des ign  with s t a f f  of t h e  Zoning Review 
I3ranch. A f t e r  t h e  second revier7 of t h e  drawincjs, t h e  
d e s i g n e r  and owner wzrc aga in  irforiaed t h a t  the d e s i g n  m e t  
t h e  a p p l i c a b l e  p r o v i s i o n s  G f  t h e  ZorrLng R e g u l a c '  b lons.  

11. Subsequent to May 1 0 ,  2 9 8 3 ,  the d e s i g n e r  w a s  
r e t a i n e d  by the owners t o  p r e p a r e  t h e  detailed p l a n s  for  the 
proposed improvements necessa ry  f c r  t h e  i s s u a n c e  of t h e  
a p p r o p r i a t e  b u i l d i n g  permi ts .  

1 2 .  The f i n a l  p l a n s  were p r s p a r e d  and submitted with an 
a p p l i c a t i o n  f o r  a b u i l d i n g  pe rmi t  on August 2 2 ,  1983.  The 
p l a n s  were reviewed and approved b:,r all a p p r o p r i a t e  o f f i c i a l s ,  
i n c l u d i n g  zoning ,  and Bui ld ing  Permit  lzo. B-297556 was 
i s s u e d  on t h a t  same day. 

13 .  The owners,  a c t i n g  i n  good f a i t h  and i n  r e l i a n c e  
upon t h e  approved b u i l d i n g  p e r m i t ,  accep ted  b i d s  on t h e  
proposed c o n s t r u c t i o n ,  selectec? a c o n t r a c t o r ,  and secured  
f i n a n c i n g  t o  proceed wi th  t h e  p r o j e c t .  

1 4 .  Cons t ruc t ion  began on CIctober 2 4 ,  1983,  w i th  the 
demol i t i on  of t h e  e x i s t i n g  f a r n i l : ?  room and deck .  The owners  
f o r  t h e  p r o j e c t ,  h i r e d  a g e n e r a l  contractor, end e n t e r e d  
i n t o  c o n t r a c t s  o r  binding. connitnents for custom-made 
materials f o r  an overall f i n a n c i a l  o b l i g a t i o n  of  between 
$ 7 0 , 0 0 0  and S80,000. 

1 5 .  Subsequent t o  t h e  corvencement of work on t h e  
p r o j e c t ,  t he  a p p e l l a n t s  c o n t a c t e 2  i,Tarious r e p r e s e p t a t i v e s  of 
t h e  D.C. Government in an  effort t o  d i s c o v e r  t h e  n a t u r e  of 
t h e  c o n s t r u c t i o n  on t h e  s u b j e c t  property. 

15. The a p p e l l a n t s  net w i t h  t h e  Deputy Zoning Admini- 
s t r a t o r  on October 2 6 ,  1983, an2 p r o t e s t e d  t h e  i s s u a n c e  of 
t h e  subject b u i l d i n g  permi t  w i thou t  notice t o  t h e  appellants 
a s  ne ighbor ing  property owners hni! a s  v i o l a t i n g  t h e  Zoning 
Regu la t ions ,  s p e c i f i c a l l y  w i t h  r ega rd  t o  the rear yard  
requi rements .  

17 .  By l e t t e r  da t ed  October 2 6 ,  1 9 8 3 ,  t h e  Deputy Zoning 
Admin i s t r a to r  advised  t h e  owners' d e s i g n e r  t h a t  a review of 
t h e  p l a n s  approved under Builc?.Fng Permi t  No. B-297556 
disclosed a p o s s i b l e  problem w i t h  t h e  r e q u i r e d  rear yard. A 
copy of t h a t  l e t t e r  w a s  also s e n t  t o  the owners of t h e  
s u b j e c t  p r o p e r t y .  

18. The Deputy Zoning Admin i s t r a to r  i n s t r u c t e d  t h e  
C h i e f  of the Cons t ruc t ion  Inspection Branch ,  by nenorandun 
d a t ~ d  October 2 6 ,  1 3 8 3 ,  t o  issue a s t o p  work order on t h e  
S I : ' * ? - ~ E ~ C ~  prenises " u n t i l  issues r e l c t i - ; ?  :o the Tezr yard  are 
L rl SO ;:Ted I' 



1 9 .  A s t o p  work o r d e r  was i s s u e d  ori October 2 7 ,  1983 ,  
~t t h a t  kine, d e n o l i t i o n  of t h e  f e y i l y  room and deck  w e r e  
vir t u s l l y  conple ted .  

2 0 .  On OctoQer. 2 7 ,  1933-, the c:.inei-s an6 their dzsigiier 
I .  

met w i t h  the Zcni-fig 2!dftini-stratcz c=,?E ar - & s i s t a n t  Corporation 
Counse l .  The owners Setailed tF.2 steps t a k e n  by them t o  
ei-isure conpSiance w i t h  zoni~g, t Y . 5  n a t u r e  and e x t e n t  of t h e  
work complete6 t o  t h a t  d a t e  , anc5 z h  z inz? .c ia l  O b l i g a t i o n s  
i n c u r r e d  i n  r e l i a n c e  upon tbe i s s ~ z , n c e  of  t h e  building p e r m i t .  

r l  

2 1 .  A t  t h e  c o n c l u s i o n  of t h a t  m e e t i n g ,  t h e  Zoning 
A d m i n i s t r a t o r  advised t h e  owners ihzt work on the project 
could c o i i t i n u e  and t h e  s t o p  work order was r e s c i n d e d .  

22 .  The a p p e l l a n t s  were aZ-.-is=.d b:y t h e  Deputy Zoning 
A d m i n i s t r a t o r  of t h e  r e s u l t s  of t h e  Octcber 2 7 t h  m e e t i n g  
between t h e  owners anc? t h e  Zoniz? A d n i n i s t r s t o r  on Puovember 
3 ,  1983. The subject appeal  was riicci GP. November 2 8 ,  1983.  - -  

23. The owners r e c e i v e d  n o t i c e  of t h c  f i l i n g  of the 
s u b j e c t  appeal  on DecemSer 6 ,  1 9 8 3 ,  by l e t t e r  dated November 
3 0 ,  1 9 8 3 ,  from t h e  Execut ive D i r e c t o r  of t h e  Zoning 
Sec re t a r i a t  - 

2 4 .  The a p p e l l a n t  t e s t i f i e e  3 a t  on Eovember 2 8 ,  1 9 8 3 ,  
wnen t h e  appeal  w a s  filed, less  zhan f i f t y  pe rcen t  of the 
c o n s t r u c t i o n  had b e e n  comple t e2 .  The 2:ppellant suh rn i t t ed  
photographs which were purportei?i:i t a k e n  on Ilovember 2 6 ,  
1 9 8 3 ,  evidencing t h a t  cons t ruc t lo : ! ,  a t  t h a t  t i m e . ,  c o n s i s t e d  
of t h e  erection of  t h e  wooden j c i s t s  for the d e c k ,  t h e  
r e p l a c e m e n t  of  gzirage doors  w i t ?  2 standard three f e e t  iioor, 
afid t h e  frame structure for the f m i l y  roan a d d i t i o n .  

25 .  One of t h e  owners  o f  t:?e propezky t e s t i f i e d  t h a t  on 
PJovenber 2 8 ,  i983, t h e  d e m o l i t i o n  of t h e  p r e v i o u s l y  e x i s t i n g  
family r o o m  and  deck had been cor21eted and s i d i n g  had beer: 
removed from the  wall  adjacent t o  t h e  kitchen. T h e  new 
f a m i l y  room had been completsc2 e x c e p t  f o r  t h e  i n s t a l l a t i o n  
of wall board, and  floor-to-ceiling glass windows. The 
e l ec t r i ca l ,  a i r  c o n d i t i o n i n g  and h e t l t i n g  s y s t e m s  had been  
i n s t a l l e d .  The roof had been put on,  t h e  deck  had been 
completed except f o r  the s ta i r s .  The new hallway t o  t h e  
k i t c h e n  had been b u i l t .  

26 .  The Zoning A d m i n i s t r a t o r  t e s t i f i e d  t h a t  he had no 
records which would i n d i c a t e  t h e  e x t e n t  of construction 
which had been completed as of !!zver;lber 28 ,  1984. 

2 7 .  Counsel for t h e  owners sroffered t h a t  the evidence 
a s  t o  t h e  extent of t h e  construction c o n p l e t e d  a s  of November 
2 8 ,  1 9 8 3 ,  w a s  n o t  objective ir: that t h e  d a t e  on which t h e  
a r j ? e l l a n t  * s p h o t o s  were taker- zr-2 t h e  r e c o l l e c t i o n  of t h z  
r:.:ner cani is t  52 i ~ d e p e n z l e 2 t l y  ??  tx?. 
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2 8 .  The Board h e a r d  a rguments  i n  s u p p o r t  o f  and  i n  
o p p o s i t i o n  t o  t h e  motion t o  disrrl iss a t  t h e  p u b l i c  h e a r i n g  OF 
F e b r u a r y  8 , 13G4, "prinarily r e l a t i n g - t o  the issue of e s t o p p e l  
T h e  p u b l i c  hehr inc j  was c o n t i n u e d  u p t i 1  t k e  public h e a r i n g  of 
F e b r u a r y  1 5 ,  1 9 8 4 ,  f o r  t h e  express p u r p o s e  of  eliciting t h e  
testimonly' of the Zoning A d m i n i s t r a t o r  an2 t h e  Deputy Zoning 
A d m i n i s t r a t o r  and  f o r  c r o s s - e x a n i n a t i o n  cf t h o s e  w i t n e s s e s .  

2 9 .  A t  t h e  p u b l i c  h e a r i n g  of Febru i i ry  15,  1 9 8 4 ,  t h e  
Zoning A d m i n i s t r a t o r  t e s t i f i e d  t h a t  t h e  b u i l d i n g  p e r n i t  was 
e r r o n e o u s l y  i s s u e d  due t o  a t e c h n i c a l  e r r o r  i n  t h e  i n t e r p r e t a  
t i o n  of t h e  Zoning R e g u l a t i o n s .  

3 0 .  The Zoning A d m i n i s t r a t o r  f u r t h e r  t e s t i f i e d  t h a t  , 
upon t h e  a d v i c e  of the A s s i s t a n t  C o r p o r a t i o n  Counse l ,  the 
s top  work o r d e r  w a s  r e s c i n d & ,  by t e l e p h a n e ,  a t  t h e . c o n c l u -  
s i o n  of t h e  Oc tobe r  2 7 ,  1 9 8 3 ,  mee t ing  n o t e d  i n  F i n d i n g  N o .  
2 0 .  

31. The r e s c i s s i o n  of t h e  s t o p  work o r d e r  was e s s e n -  
t i a l l y  based on ( a )  t h e  p e r i o d  of t i n e  which had e l a p s e d  
s i n c e  the i s su .ance  of  t h e  b u i l d i n g  p e r n i t ;  ( b )  t h e  m o u n t  of 
work comple ted  which b a s i c a l l y  c o n s i s t e d  of S e m o l i t i o n  and  
t h e  l a y i n g  of f o o t i n g s ;  an2  ( c )  ths c o n t r a c t s  t o  which t h e  
owners  had become ohligated. The A s s i s t a n t  C o r p o r a t i o n  
Counsel a d v i s e d  t h e  Zoning A d m i n i s t r a t o r  t h a t  t h e  f a c t s  
r e l e v a n t  t o  t h e  s u b j e c t  case bas ica l ly  n e t  t h e  e l e m e n t s  of 
estcppEl ils se t  f c r t h  i n  t h e  Saah czse and i n  F i n d i n g  of 
F a c t  N o .  ? of t h i s  order, 

3 2 .  The r e c o r d  c o n t a i n s  two l e t t e r s  from Adviso ry  
Neighborhood Conmission 3 G  , n e i t h e r  of which a d d r e s s  t h e  
i s s u e s  ra ised i n  t h e  o w n e r ' s  mot ion  t o  d i s m i s s  t h e  s u b j e c t  
a p p l i c a t i o n .  The Board c o n s i d e r e d  t h e  owner's n o t i o n  t o  
d i s m i s s  a s  r e l a t e d  t o  t h e  e l e m e n t  of estoppel as a prelini- 
n a r y  j u r i s d i c t i o n a l  m a t t e r .  The m e r i t s  of t h e  case were n o t  
addressed. The Board,  t h e r e f o r e ,  d i d  n o t  cons ider  t h e  
i s s u e s  and c o n c e r n s  of t h e  ANC i n  d e t e r m i n i n g  i t s  a c t i o n  on 
t he  mot ion  to d i s m i s s .  

3 3 .  While  t h e r e  i s  some d i s p u t e ,  a s  n o t e d  e a r l i e r ,  
a b o u t  t h e  e x a c t  stage 2nd n a t u r e  of c o n s t r u c t i o n  t h a t  had 
been accompl i shed  by t h e  p o i n t  a t  which t h e  a p p e a l  had been  
f i . led , it i s  c lear  even  from t h e  a p p e l l a n t ' s  p h o t o g r a p h s  
t h a t  s u b s t a n t i a l  c o n s t r u c t i o n  had been  u n d e r t a k e n .  Such 
c o n s t r u c t i o n  c l e a r l y  c o n s t i t u t e s  e x p e n s i v e  and permanent  
improvements  t o  t h e  property. 



r e l i a n c e  on t h e  affirmative acts of the District of Columbia 
Government ar,d made expensive and permanent improvements to 
the subject building. T h e  e q u i t l e s  favor the owner of the 
p r o p e r t y  i n  this case .  

Accordingly, it  i s  ORDERED t h a t  the appea l  is DISMISSED 
on the grounds t h a t  the District of Colunhia is estopped 
from revoking the issued b u i l r l i r i g  p e r m i t .  The further issue 
of laches raised in the motion to dismiss i s  therefore moot 
and the Board makes no findings or conclusions t h e r e o n ,  No 
further action by the Board on the s u b j e c t  appeal i s  necessary, 
and the Board makes no findings or conclusions on the merits 
of the allegations or' error raised by the appellant. 

VOTE : 3-0 (Walter 13. L e w i s ,  \ x T i l l i a m  F. PicIntosh a n d  
Douglas J. Patton to DISMISS; Charles  R. 
Norris and Carrie L. Thornhill not present, 
not voting). 

BY ORDER OF THE D.C. BOAPJ3 OF ZOljIT7G ADJLTSTIENT 

FINAL DATE OF ORDER: 

ATTESTED BY:  
STEVEN 2, SHER 
Executive Director 

UNDER SUB-SECTION 8 2 0 4 . 3  OF THE ZONING REGULATIONS,  "NO 

DAYS AFTER HAVING EECOI!E FINAL PUESUAMT TO TEIE SUPPLETIEPITAL 
RULES OF PRACTICE AND PR0CEDUP.E BEFORE THE SOAPJ3 OF Z O E I N G  
AD3USTYENT. " 

DECISION OR ORDER OF THE BOARD SYALL TAKE EFFECT UMTIL TEN 

14093order/LJP5 


