
GOVERNMENT OF THE DISTRICT OF COLUMBIA 
B O A R D  OF Z O N I N G  A D J U S T M E N T  

Appeal  No, 14101 of the Ilidway Civic Association, pursuant 
to Sections 102 and 8206 of the Z o n i n g  R e g u l a t i o n s ,  fron 
the decision of the Zoning Administrator dated October 31, 
198: I approving the issuance of Certificate of Occupancy No, 
B127525 to use all Elaors and basement of premises 1531-33- 
35 P Street, N,S?. as a rooming and board inq  housc, fifteen 
hedraoms , 2orty-f ive to F i f t y  persons in d T i  SP-1 District, 
(SCJUare 194, L Q t  5131.  

IN@ DATE: February 23, 198 
DECISION DATE: February 22, 1984 (Bench. Decision) 

FINDINGS OF FACT: 

1, The property which is the subject of this appeal 
is located on the n o r t h  side of P Street to the east of the 
intersection of 16th and P Streets, and is known as premises 
1531-33-35 P St., N - l J -  It is zoned  SF-1- 

2. The s u b j e c t  premises I along w i t h  the property 
immedia t e ly  adjacent to the west, known as 1537 P Street and 
1501 16th Street, were previously considered by the Board in 
BZA Application No, 13927. 

3 .  B%A Application No. 13927 was originally ad-- 
17ertised as seek.inT special exception relief to permit t h e  
u s e  0 5  the premises for SP office use and  f o r  variances from 
the floor area r a t i o  and parking requirements f o r  the SP-I 
District. 

4, As set forth i i? F i n d i n g s  of F a c t  No, 2 and 3 of 
RZA Order No. 13927, dated Septeinher 27, 1383, the applica- 
tion was amended to delete the request for variances and 
further to limit the proposed SP o f f i c e  use to exclude 
medical or dental offices, 

5, The a p e l l a n t  in the i n s t a n t  case appeared as a 
p a r t y  in opposition to the granting of Appl i ca t ion  ?TO.  
13927. 

6. As noted in Findin of Pact ?To. 2 3 c  of BZA Order 
27, the opposition alleged that the applicant in that 
tion required variances from the floor area ratio and 

a r k i ~ g  requirements of the Zoning Regulations 
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7 ,  In Find ing  of F a c t  N o .  24b of t h ~ ~ t  o r d e r  d a t e d  
September 2 7 ,  1 9 8 3 ,  t h e  Board found that t h e  o n l y  r e l i e f  
r e q u i r e d  w a s  a s p e c i a l  e x c e p t i o n .  I f  t h e  o p p o s i t i o n  t h o u g h t  
o t h e r w i s e ,  it shou ld  hhve filed an a p p e a l  of the d e c i s i o n  of 
t h e  Zoning M m i n i s t r a t o r  . 

8 .  The o p p o s i t i o n  f i l e d  a tirneP:;  r rot ion for r e c o n s i d -  
e r a t i o n  of t h e  B o a r d ' s  o r d e r  o f  Sep tenbe r  2 7 ,  1 3 8 3 ,  based  on 
t h e  f o l l o w i n g :  

A .  

u .  

c.  

n .  

E. 

9. 

The a p p l i c a t i o n  r e q u i r e s  v a r i a n c e  r e l i e f ,  r a t h e r  
t h a n  a s p e c i a l  e x c e p t i o n .  

The c e r t i f i c a t e  of occupancy i s s u e d  for t h e  p r i o r  
use of t h e  s u b j e c t  p r e m i s e s  as a rooming and 
b o a r d i n g  house was e r r o n e o u s l y  i s s u e d  and the 
d e c i s i o n  o f  the Zoning A d m i n i s t r a t o r  approv ing  t h e  
i s s u a n c e  of t h a t  c e r t i f i c a t e  of occupancy shou ld  
be  r e v e r s e d .  

The ilrilount of  o f f i c e  s p a c e  which would r e q u i r e  
p a r k i n g  r e g a r d l e s s  or' t h e  v a r i a n c e  q u e s t i o n ,  was 
e r r o n e o u s l y  c a l c u l a t e d ,  because  t h e  p a r k i n g  cre6i t  
wa5 c a l c u l a t e d  i n c l u d i n g  t h e  basement I and t h e  
s q u a r e  f o o t a g e  of o f f i c e  space used i n  t h e  c a l c u -  
l a t i o n  of s q u a r e  f o o t a g e  e l i m i n a t e s  t h e  basement 
space .  The Board 6 i d  n o t  p r o h i b i t  t h e  use of t h e  
basement  l e v e l  a s  o f f i c e  space .  

The adequacy or' e x i s t i r . 9  p a r k i n g  f a c i l i t i e s  i n  t h e  
immediate area t o  s a t j - s f y  t h e  needs  0 2  t h e  occu- 
p a i t s  of t h e  s u b j e c t  p r e m i s e s  and e x i s t i n g  p r o b l e r ~ s  
w i t h  p a r k i n g  c o n g e s t i o n  i n  t h e  a r e a  were n o t  
a d 6 r e s s e d  i n  t h e  B o a r d ' s  Order. 

It i s  i n a p p r o p r i a t e  for t h e  Board t o  c o n s i d e r  t h e  
a p p l i c a n t ' s  a l l e g e d  d e s i r e  t o  comply w i t h  t h e  
r e q u i r e m e n t s  f o r  C e r t i f i e d  His tor ic :  S t r u c t u r e s  i n  
t h a t  no  such a p p l i c a t i o n  w a s  p r e s e n t e d  a t  t h e  
p u b l i c  h e a r i n ?  ar,d it i s  n u t  r e q u i r e d  by the 
Board's Order ,  

Counsel  f o r  t h e  a p p l i c a n t  opposed t h e  motion based  
on t h e  f o l l o w i n g :  

A. The p u b l i c  h e a r i n g  on the s u b j e c t  a p p l i c a t i o n  was 
c o n t i n u e d  a t  t h e  r e q u e s t  of t h e  o p p o s i t i o n  on t h e  
i d e n t i c a l  i s s u e  of whether  a v a r i a n c e  was r e q u i r e d .  

B. A i l .  of t h e  i s s u e s  r a i s e d  i n  t h e  Motion were 
preser,t-ed by t h e  o p p o s i t i o n  ct t h e  p u b l i c  h e a r i n g s  
and are s p e c i f i c a l l y  and a d e q u a t e l y  a d d r e s s e d  i n  
t h e  B o a r d ' s  Order. 
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10, By o r d e r  d a t e d  December 2 3 ,  1383, t h e  Board d e n i e d  
t h e  motion f o r  r e c o n s i d e r a t i o n .  The Roar6 concluded  thzt 
t h e  opposit iox: r a i s e d  LO new i s s u e s  which w e r e  n o t  p r e v i o u s l y  
c o n s i d e r e d  by the Board and t h a r  the Board committed no 
e r ror  i n  d e c i d i n g  t h e  s u b j e c t  a p p l i c a t . i o n .  T h e  i s s u e s  o f  
t h e  o p p o s i t i o n  were p r e s e n t e d  t h o r o u g h l y  a t  t h e  p u b l i c  
h e a r i n g .  The o p p o s i t i o n  w a s  a d v i s e d  a t  t h e  ori.g;i:al 
h e a r i n g s  t h a t  an  a p p e a l  of t h e  d e c i s i o n s  of the Zoning 
M n i n i s t r a t c r  c o u l d  be  pu r sued  unde r  t h e  s e p a r a t e  p r o c e d u r e  
a s  set. f o r t h  i r  S e c t i o n s  8102 and 8 2 0 6  o f  t h e  Zoning 
R e g u l a t i o n s  N o  m a t e r i a l l y  d i f z e r e n t  r e l e v a n t  e v i d e n c e  had 
been s u b m i t t e d  i n  s u p p o r t  of t h e  motion that wc?s n o t  
c a r s i d e r e d  p r e v i o u s l y  by the Board, The  issues were 
a d d r e s s e d  i n  t h e  Order .  

11. The s u b j e c t  a p p e a l  c h a l l e n g e s  t h e  d e c i s i o n  o f  t h e  
Zoning A s m i n i s t r a t o r  made on October  2 3 ,  1981, approv ing  t h e  
i s s u a n c e  of C e r t i f i c a t e  of Occuparlcy N o .  B-127525 t o  u s e  a l l  
f l o o r s  and basement of p r e m i s e s  1531-33-35 E Stree t ,  as a 
rooming and b o a r d i n g  house I f i f t e e n  bedrooms, f o r t y - f i v e  t o  
T i f t y  p e r s o n s  

1 2 .  The a p p e l l a n t .  a l i e g e d  that it is a g g r i e v e d  by  t h a t  
d e c i s i o n  because  t h e  parkir ig  r e q u i r e m e n t s  f o r  t h e  use 
proposed  i n  BZA N o .  13927 w e r e  o f f s e t  because  t h r e e  spaces 
were recjuired f o r  the p r e v i o u s  use of t h e  premises as a 
rooming house p u r s u a n t  t o  C e r t i f i c a t e  or  Occupancy KO. 
B-127525. 

1 3 .  The owners of t h c  s u b j e c t  p r o p e r t y  appea red  as  a 
p a r t y  p u r s u a n t  t o  Section 1 0 0 . 7  of t h e  Supplementa l  Rules  of 
Pract ice  and Procedure  b e f o r e  t h e  BZA. 

1 4 .  As a p r e l i m i n a r y  ma t t e r ,  c o u n s e l  f o r  t h e  owners 
moved t h a t  t h e  s u b j e c t  a p p e a l  h e  d i s m i s s e d  based  on the 
fallowing: 

A.  The a p p e a l  was n o t  t i m e l y  f i l e d  A S  r e q u i r e d  by 
S e c t i o n  2 0 1 . 1  of  t h e  Ru les  and t h e r e f o r e  d i d  n o t  
f a l l  under  the a p p e l l a t e  j u r i s d i c t i o n  o f  t h e  
Board. 

E3. The  a p p e a l  i s  b a r r e d  by t h e  d o c t r i n e  o f  l a c h e s ,  

C.  The case i s  rrtoot because  t h e  b u i l d i n g  i s  v a c a n t ,  

D. The Nidway C i v i c  A s s o c i a t i o n  lacks s t a n d i n g  t o  
file t h e  a p p e c l .  

1 5 .  The f i r s t  argument c o n s i d e r e d  by t h e  Board i n  
s u p p o r t  o E  t h e  mot ion  t o  d i s m i s s  was t h e  i s s u e  o f  t i m e l i n e s s .  

1 6 .  The s u b j e c t  C e r t i f i c a t e  of  Occupancy w a s  i s s u e d  on 
October  23, 1981. Counsel  f o r  t h e  owners a rgued  t h a t  t h e  
a p p e l l a n t  had knowledge cf t h e  Zoning A d m i n i s t r a t o r ' s  
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decision since at Least March 9, 1983, when the first public 
hearing on BZA Application No, 13927 was held, The subject 
appeal was filed on January 5, 1984, almost ten months 
later a 

17. Counsel to the owners further argued that the time 
to file an appeal ordinarily commences to run when notice, 
actual. or constructive, is given the pcrrrty affected by the 
order to be appealed. 

18. The D.C. Court of Appeals, in Goto vs. the D.C. 
Board of Zoning Adjustment (423 A . 2 d  917, 923, 1980) he ld  
that "the question of timeliness is jurisdictional; if the 
appeal was not timely filed, the Eoard was without power to 
consider it.'! Counsel for the owners asserted that the 
Board therefore lacked jurisdiction because the subject 
appeal was riot timely filed. 

1.9. The appellant asserted that the subject appeal! was 
2iled 1x1 response to the Board's Order No. 13927, dated 
December 23, 1983, which states that "The movant was advised 
that an appeal of the decision of the Zoninq Administrator 
could be pursued under the separate procedure ds set forth 
in Section, 8102 and 8206 of the Zoning Regulations," The 
appellant argued t h a t  the appeal is therefore timely in thac 
it was filed on January 5, 1984, less than two weeks after 
the issuance of the order. 

20. The Board notes that in Finding of Fa-ct  Go. 24b of 
its order dated September 27, 1983, the remedy of filing an 
appeal of the decision of the Zoning Administrator was 
stated a 

21, The appellate jurisdiction of this Board is 
conferred by the Zoning Act, Section 5-424, D,C. Code, 1981. 
ed. , as set forth by the Zoning Comnission in the Zoning 
Regulations Section 201 a of the Supplemental Rules of 
Practice and Procedure before the Board of Zoning Adjustment 
requires that an appeal be Eiled in a "timely mznner. I' 

22. Even though the Rules do not specify a number of 
days within which a decision must be appealed, inherent in 
the "timely" requirement is a jurisdictional criteria that 
an appeal may not be brought after an unreasonable period of 
time has elapsed. Even without s u c h  an express requirement, 
appeals must be brought within a reasonable period of time 
in order to invoke the appellate ju.risdiction of the Board, 
The Board may not waive a jurisdictional impediment arid, 
consequently, may not waive the requirement that an appeal 
be "timely" filed, 

23. The subject appeal was filed on January 5, 1984, 
approximately three years and. nine months after the decision 
which is being appealed was made a n d  approximdtely ten 
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months s u b s e q u e n t  t o  t h e  f i r s t  p u b l i c  h e a r i n g  or; BZA App l i -  
c a t i o n  N o ,  13927,  

2 4 .  The Board f i n d s  t h a t  t h e  a p p e a l ,  a s  f i l e d ,  c l e a r l y  
i n d i c a t e s  t h a t  it c o n t e s t s  t h e  r u l i n g  of t h e  Zoning Adminis- 
t r a t o r  d a t e d  O c t o b e r  23,  1981. The o r d e r s  o f  t h e  Board 
i s s u e d  i n  BZA A p p l i c a t i o n  No. $3927 a d v i s e  t h e  a p p e l l a n t  
t h a t  an  a p p e a l  o f  t h a t  d e c i s i o n  would have  been  t h e  a p p r o -  
p r i a t e  remedy. The a p p e l l a n t  w a s  n o t  a d v i s e d  t h a t  a n  a p p e a l  
f i l e d  s u b s e q u e n t  zo t h e  i s s u a n c e  of t h o s e  o r d e r s  w a s  app ro -  
p r i a t e  o r  would b e  c o n s i d e r e d  as  t i r x e l y ,  The f i l i n g  o f  BZA 
A p p l i c a t i o n  N o .  1 3 9 2 7  d i d  n o t  i n  any  way a f f e c t  t h e  v a l i d i t y  
of t h e  c e r t i f i c a t e  o f  occupancl7 p r e v i o u s l y  i s s u e d  f o r  t h e  
u s e  o f  t h e  s u b j e c t  p r e m i s e s  a s  a rooming h o u s e ,  t h e  i s s u a n c e  
o f  which i s  b e i n g  a p p e a l e d  i n  t h e  i n s t a n t  case.  

CONCLUSIONS O F  LAW AND O P I € J I O N :  

Based on t h e  f o r e g o i n g  f i n d i n g s  of  f a c t  and  t h e  e v i -  
d e n c e  o f  r e c o r d ,  t h e  Board c o n c l u d e s  t h a t  it i s  f a c e d  w i t h  
t h e  j u r i s d i c t i o n a l  q u e s t i o n  of w h e t h e r  t h e  a p p e a l  was f i l e  
i n  a t i m e l y  manner .  The S u p p l e m e n t a l  R u l e s  of P rac t i ce  and  
P r o c e d u r e  b e f o r e  t h e  Board of Zoning Ad jus tmen t  d o  n o t  se t  a 
s p e c i f i c  t i m e  l i m i t  f o l l o w i n g  a d e c i s i o n  w i t h i n  which  an  
a p p e a l  may b e  f i l e d ,  Because  a p p e a l s  may b e  f i l e d  by 
p e r s o n s  who a re  a g g r i e v e d  by a d e c i s i o n  who a r e  n o t  a p p l i -  
c a n t s  f o r  p e r m i t s  o r  who a re  n o t  d i r e c t l y  n o t i f i e d  of t h e  
d e c i s i o n s ,  it i s  p o s s i b l e  t h a t  an  a p p e l l a n t  may n o t  know of 
a d e c i s i o n  u n t i l  some o t h e r  a c t i o n  has o c c u r r e d ,  s u c h  a s  the 
b e g i n n i n g  o f  c o n s t r u c t i o n  o r  t h e  o p e n i n g  o f  a u s e .  

A l though  t h i s  Board h a s  s e t  no s p e c i f i c  l i m i t  f o r  the 
f i l i n g  of a p p e a l s ,  it h a s  u n i f o r m l y  h e l d  in t h o s e  cases 
where t h e  i s s u e  h a s  beer; r a i s e d  t h a t  a p p e a l s  f i l e d  s e v e n  t o  
n i n e  months a f t e r  t h e  Zoning A d m i n i s t r a t o r  s a c t i o n  a r e  
u n t i m e l y .  See  O r d e r s  o f  t h e  Board i n  Appeal of Rober t  E. 
Love, BZA Appeal  N o .  14054,  May 2 9 ,  1 9 8 4  ( e i g h t  month 
d e l a l ' ) ;  Appeal  of C a l i f o r n i a  S t e a k  House,  BZA Appeal  No. 
13967, November 2 2 ,  1983 ( t e n  arid o n e - h a l f  nontl-is) ; Anneal 

L L  

of S h e r i d a n  1k;alorama Neighborhood C o u n c i l  BZA Appeal  INc a 

1 1 8 7 2 ,  F e b r u a r y  1 4 ,  1975 ( e i g h t  month d e l a y ) ;  Appeal  of 
A r t h u r  H. F a w c e t t ,  J r . ,  DZA Appeal  N o .  11158,  J u l y  22, 1 9 7 6  
( s e v e n  month d e l a y ) ;  arid &peal o f  C h r i s t i a n  Embassy, I n c . ,  
BZA Appeal  N o .  1 2 1 4 2 ,  2une 18, 1976 ( n i n e  month d e l a y ) .  

Tn t h e  s u b j e c t  a p p e a l ,  t h e  i d e n t i c a l  i s s u e s  had been  
b r o u g h t  t o  t h e  B o a r d ' s  a t t e n t i o n  by t h e  a p p e l l a n t  d u r i n g  t h e  
p u b l i c  h e a r i n g s  on A p p l i c a t i o n  N o .  3.3927 and  i n  t h e  mot ion  
€o r  r e c o n s i d e r a t i o n  of t h e  E h a r d ' s  d e c i s i o n  i n  t h a t  case.  
The Board c o n c l u d e s  t h a t  t h e  a p p e l l a n t  w a s  c l e a r l y  aware o f  
t h e  d e c i s i o n  b e i n g  c h a l l e n g e d  i n  t h i s  a p p e a l  d u r i n g  t h e  
p r o c e s s i n g  o f  R Z A  A p p l i c a t i o n  N o .  '13927. The Board f u r t h e r  
c o n c l u d e s  t h a t  t h e  r e f e r e n c e s  t o  t h e  f i l i n g  o f  an  a p p e a l  
f rom t h e  Zoning A d m i n i s t r a t o r *  s d e c i s i o n  c o n t a i n e d  i n  i t s  
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o r d e r s  d a t e d  September 2 7 ,  3 9 8 3 ,  and December 23, 1983, 
r e f l e c t  t h e  f i n d i n g  o E  t h e  Board t h a t  t h e  a p p e a l  p r o c e s s  had 
been a v a i l a b l e  and were n o t  i n t e n d e d  a s  i n d i c a t i o n s  t h a t  an  
a p p e a l  shou ld  be  f i l e d ,  subsequen t  t o  t h e  i s s u a n c e  of t h o s e  
o r d e r s ,  The s u b j e c t  a p p e a l  was f i l e d  i n  e x c e s s  o f  t h r e e  
y e a r s  a f t e r  t h e  i s s u a n c e  of t h e  c e r t i f i c a t e  o f  occupancy i n  
q u e s t i o n  and approx ima te ly  ten months subsequen t  t o  t h e  
i n i t i a l  p u b l i c  h e a r i n g  on BZA A p p l i c a t i o n  No. 13927 i n  which 
the a p p e l l a n t  r a i s e d  i d e n t i c a l  i s s u e s  b e f o r e  t h e  Eoard.  

The Board f u r t h e r  conc ludes  t h a t  t h e  a p p e l l a n t  i s  i n  
e r r o r  i n  a r g u i n g  t h a t  t h e  f i l i n g  of the a p p e a l  can he 
c o n s i d e r e d  t i m e l y  based  upon t h e  i s s u a n c e  of t h e  B o a r d ' s  
o r d e r  i n  A p p l i c a t i o n  No. 13927. 1Jhat i s  a t  i s s u e  i n  t h i s  
a p p e a l  i s  n o t  t h e  B o a r d ' s  d e c i s i o n  i n  t h a t  case,  b u t  a 
d e c i s i o n  of t h e  Zoning A d m i n i s t r a t o r  made i n  Oc tobe r ,  1981, 
T h e  a p p e l l a n t  c l e a r l y  had knowledge of t h a t  d e c i s i o n  i n  
FZarch of 1983. Appeals  of  d e c i s i o n s  of t h e  BZA a r e  p r o p e r l y  
t a k e n  t o  t h e  D . C .  Cour t  of Appeals ,  a remedy which t h e  
a p p e l l a n t s  h e r e i n  a r e  a l r e a d y  p u r s u i n g  w i t h  r e g a r d  t o  
A p p l i c a t i o n  N o .  1 3 9 2 7 .  

The Board conc ludes  t h a t  t h e  p a s s a g e  o f  approx ima te ly  
t e n  months from t h e  t i m e  t h a t  t h e  a p p e l l a n t  r a i s e d  t h e  i s s u e  
and was a d v i s e d  of t h e  r ight-  t o  a p p e a l  t o  t h e  f i l i n g  of t h i s  
a p p e a l  is t o o  long  a p e r i o d  f o r  t h i s  a p p e a l  now t o  be  
c o n s i d e r e d  t i m e l y  f i l e d .  I t  i s  t h e r e f o r e  he reby  ORDERED 
t h a t  the a p p e a l  is TJISCIISSED f o r  l a c k  of  j u r i s d i c t i o n  as 
un t ime ly  f i l e d .  Having d i s p o s e d  of  t h e  a p p e a l  on t h e  
j u r i s d i c t i o n a l  q u e s t i o n  of  t i m e l i n e s s ,  thtz Board makes no 
f i n d i n g s  o r  c o n c l u s i o n s  on t h e  o t h e r  e l e m e n t s  of  t h e  i n t e r -  
v e n o r ' s  motion t o  d i s m i s s  o r  on the m e r i t s  o f  t h e  a p p e a l .  

VOTE: 3-0 (Wal te r  R. L e w i s ,  X i l l i a m  F. FIcLntosh and Carr ie  
2. T h o r n h i l l  t o  d i s m i s s ,  C h a r l e s  R. Morr i s  and 
Douglas LT. P a t t o n  n o t  v o t i n g ,  n o t  hav ing  hea rd  t h e  
c a s e )  

BY ORDER O F  THE D.C. BOARD O F  Z O N I N G  ~ D ~ ~ ~ T ~ " ~ E N T  

~- ATTESTED BY: 
STEVEN E e  SE-iER 
Execu t ive  D i r e c t o r  

L! F I N A L  DATE O F  ORDER: 

UNDER SUB-SECTION 
D E C I S I O N  OK ORDER 
DAYS AFTER H A V I N G  
RIJLES O F  PRACTICE 
ADJUSTTENT 11 '' 

1410lorder/DON5 

8 2 0 4  3 OF THE Z O N I N G  REGULATIOfJS  I "PPJO 
OF THE I3OAXD SHAIJL TAKE EFFECT U N T I L  TEGJ 
BEGOPIE F I N A L  PURSUANT T O  THE SUPPLEPIENTAL, 
P N C  PROCEDURE BEFORE THF 3 0 A R D  OF Z O N I N G  


