
GQVERNMENT OF THE DISTRICT OF 
B O A R D  OF ZONING A D J U S T M E N T  

A p ~ l i c ~ t i o n  N o .  1 4 1 3 7  of FourwaysB I n c . ,  p u r s u a n t  ea Para- 
g raph  8 2 0 7 . 1 1  o f  t h e  Zoning ~ e ~ u l a t i o ~ ~ ~  f o r  a v a r i a n c e  from 
t h e  u s e  p r o v i s i o n s  (Sub- sec t ion  3105.3)  t o  u s e  the t h i r d  
f l o o r  of t h e  s u b j e c t  p r e m i s e s  f o r  a " I-eplanned f u n c t i o n  and 
mee t ing  f a ~ i l i t y ' ~  i n  an R-5-I3 D i s t r i c  a t  p r e m i s e s  1701 20th 

. I  (Square  1 1 0 ,  L o t  6 0 ) .  

~ E A ~ ~ ~ ~  DATE: Play 2 3 ,  1984 
DECISION DATES: June 6 and J u l y  11, 1984 

1.  The s u b j e c t  p r o p e r t y  i s  l o c a t e d  on t h e  n o r t h e a s t  
c o r n e r  of t h e  i n t e r s e c t i o n  of 20th  and R St ree t s ,  & J - P ? * ,  and 
i s  known a s  p r e m i s e s  1 7 0 1  20th  S t r e e t ,  N.W,  J t  i s  i n  an  
R-5-13 D i s t r i c t .  

2 .  The s i t e  i s  g e n e r a l l y  r e c t a n g u l a r  i n  s h a p e ,  con- 
t a i n i n g  approxin ta te ly  1 4 , 3 2 1  s q u a r e  feet  w i t h  a ~ p r o x ~ m a t e l ~  
1 4 3  f e e t  of f r o n t a g e  on  R t r c e t  and a ~ ~ r o x i ~ a t ~ l ~ ~  100 feet 
o f  f r o n t a g e  on 2 0 t h  S t r e e t .  The s i t e  i s  improved w i t h  a 
f o u r - s t o r y  masonry s t r u c t u r e  w i t h  t w o  c e l l a r s  The strce- 
t u r e  c o n t a i n s  a t o t a l  gross  f l o o r  area of ~ ~ ~ r o x i m a t e ~ y  
i4,050 s q u a r e  f e e t .  I t  was c o n s t r u c t e d  i x i  1 8 9 0 .  

3 ,  The s u b j e c t  s t r u c t u r e  i s  l o c a t e d  in t h e  sou thwes t  
c o r n e r  of t h e  s i te .  Extending  from t h e  w e s t  and s o u t h  
e x t e r i o r  w a l l s  of t h e  s t r u c t u r e  i s  t w e l \ T e  to fourteen foo t  
h i g h  masonry w a  1 w i t h  openings for p e d e s t r i a n  and v e h i c u l a r  
access e x t e n d i n  along t h e  p e r i m e t e r  of t h e  s i t e .  A veh icu -  
l a r  d r i v e  serves t h e  s t r u c t u r e  from 2 0 t h  Street  a t  t h e  main  
p e d e s t r i a n  e n t r a n c e .  A secondary  e n t r a n c e  is l o c a t e d  a n  t h e  
n o r t h  s i d e  of t h c  s t r u c t u r e  with access t h r o u g h  a p e d e s t r i a n  
g a t e  from 20th  S t r ee t ,  

4 ,  The s u b j e c t  s i t e  i s  l o c a t e d  pproximately fifty 
f e e t  from C o n n e c t i c u t  Avenue and t w o  b l o c k s  f 
Circ l e .  To -the east  and n o r t h  of t h e  s i t e  for 
two b l o c k s  is a r e s i d e n t i a l  a r e a  c h a r a c t e r i z e d  
of s i n g l e - f a m i l y  and m u l t i - f a m i l y  hous ing  t y p e s  i n  t h e  R-5-B 
D i s t r i c t ,  followed hy New Hampshire Avenue w i t h  a v a r i e t y  of 
uses i n  t h e  SP D i s t r i c t .  To t h e  s o u t h  a c r o s s  R Sereet i s  a 
r e s t a u r a n t  w i t h  an o u t d o o r  c a f e ,  fo l lowed  by other commerci 
u s e s  f r o n t i n g  an C o n n e c t i c u t  Avenue in t h e  @-3-B D i s t r i c t ,  
To t h e  w e s t  and n o r t h w e s t  a c r o s s  20th  Street  are  commercial 
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p r o p e r t i e s  f r o n t i n g  on C o n n e c t i c u t  Avenue i n  t h e  C-3-E3 
D i s t r i c t .  

5 ,  The s t r u c t u r e  w a s  o r i g i n a l l y  d e s i g n e d  by t h e  
a r c h i t e c t s  Hornblower and f . larshal1 as a r e s i d e n c e  f o r  George 
S. F r a s e r ,  a merchant  who came t o  t h e  D i s t r i c t  o f  Columbia 
i n  1888,  

6 .  The house w a s  occup ied  as a r e s i d e n c e  u n t i l  1 9 3 2 ,  
when t h e  Par ro t  Tea R o o m  w a s  opened a s  a r e s t a u r a n t  w i t h  a 
rooming house u p s t a i r s .  it t h e n  became t h e  Golden P a r r o t  
R e s t a u r a n t  f o r  t h e  n e x t  twenty- four  y e a r s .  I n  1 9 7 4 ,  t h e  
Golden P a r r o t  R e s t a u r a n t  went  o u t  o f  b u s i n e s s .  S i n c e  t h e n ,  
f o u r  r e s t a u r a n t s  have l o c a t e d  i n  t h e  s t r u c t u r e  and have also 
gone o u t  of  b u s i n e s s .  P r e s e n t l y  I Fourways R e s t a u r a n t  
o c c u p i e s  a l l  f l o o r s  of t h e  s t r u c t u r e  e x c e p t  t h e  t h i r d  f l o o r .  

7 .  The s u b j e c t  s t r u c t u r e  w a s  d e s i g n a t e d  a landmark 
and p l a c e d  on t h e  N a t i o n a l  R e g i s t e r  of H i s t o r i c  Places i r a  
1 9 7 4 .  A t  one t i m e  kizown as t h e  Scot t -Throop House, it i s  
p r e s e n t l y  known as  t h e  F r a s e r  Mansion. A l l  changes  t o  the 
e x t e r i o r  o f  t h e  b u i l d i n g  arc governed  by D.C. L a w  2 - 1 4 4 .  

8 .  The s u b j e c t  s i t e  i s  c u r r e n t l y  zoned R-5-B. It w a s  
zoned f i r s t  commercial  p r i o r  t o  1958. 

9 .  I n  Order No, 1 3 7 4 8 ,  d a t e d  Augus t  2 7 ,  1 9 8 2 ,  t h i s  
Board approved t h e  a p p l i c a n t ' s  r e q u e s t  t o  e x t e n d  t h e  r e s t au -  
r a n t  u s e  t o  t h e  second f l o o r  and t h e  r e s t a u r a n t  a d m i n i s t r a -  
t i v e  o f f i c e  t o  p a r t  of t h e  t h i r d  floor. The Board f u r t h e r  
approved t h e  c o n t i n u a n c e  o f  a n  o u t d o o r  c a f e  and t h e  con- 
s t r u c t i o n  o f  an  e l e v a t o r  and dumbwaiter.  

1 0 .  I n  Order N o .  1 3 9 5 0 ,  d a t e d  September 2 0 ,  1983, t h i s  
Board approved t h e  a p p l i c a n t ' s  r e q u e s t  t o  u s e  a l l  of t h e  
t h i r d  f l o o r  f o r  SP-type o f f i c e  u s e  and all of t h e  f o u r t h  
f l o o r  f o r  a d m i n i s t r a t i v e  o f f i c e s  for- t h e  r e s t a u r a n t .  The 
a p p l i c a n t  h a s  been u n s u c c e s s f u l  i n  t r y i n g  t o  lease t h e  t h i r d  
f l o o r  f o r  t h e  p e r m i t t e d  u s e .  

11. C u r r e n t  c e r t i f i c a t e s  of occupancy p e r m i t  r e s t a u -  
r a n t  u s e  of t h e  c e l l a r ,  f i r s t  and second f l o o r s ?  r e s t a u r a n t  
o f f i c e  u s e  f o r  p a r t  o f  t h e  t h i r d  f l o o r  and rooming house 
uses f o r  t h e  remainder  of t h e  t h i r d  f l o o r  and r e s t a u r a n t  
o f f i c e  u s e  f o r  t h e  e n t i r e  f o u r t h  Eloor .  There  a r e ,  however, 
!yo r e s i d e n t i a l  u s e s  p r e s e n t l y  i n  t h e  b u i l d i n g .  

1 2 .  The a p p l i c a n t  i n d i c a t e d  t h a t  t h e  pu rpose  o f  t h i s  
a p p l i c a t i o n  i s  t o  s e e k  a u s e  f o r  t h e  t h i r d  f l o o r  o f  t h e  
s u b j e c t  p r o p e r t y  t h a t  w i l l  e n a b l e  t h e  a p p l i c a n t  t o  receive a 
r e a s o n a b l e  r e t u r n  f o r  t h e  s p a c e  w h i l e  n o t  d i s r u p t i n g  t h e  
on-going r e s t a u r a n t  o p e r a t i o n .  F e e s  g e n e r a t e d  from t h e  
proposed  u s e  w i l l  b e  used  t o  d e f r a y  t h e  major  e x p e n d i t u r e s  
t h a t  have been made t o  r e s t o r e  t h e  landmark s i t e .  The 
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a p p l i c a n t  h a s  de t e rmined  t h a t  t h e  t h i r d  f l o o r  may n o t  
r e a s o n a b l y  be  used  f o r  any r e s i d e n t i a l  p u r p o s e s  o r  o t h e r  
u s e s  p e r m i t t e d  i n  t h e  R-5-B zone. The proposed  use h a s  been 
de te rmined  t o  b e  compa t ib l e  w i t h  t h e  r e s t a u r a n t  and w i l l  
e n a b l e  t h e  a p p l i c a n t  t o  have d i r e c t  c o n t r o l  o v e r  t h e  u s e  and 
o p e r a t i o n  of t h e  t h i r d  f l o o r .  

13 .  The a p p l i c a n t  i s  s e e k i n g  a u s e  var iance t o  p e r m i t  
the u s e  o f  t h e  t h i r d  floor of t h e  s t r u c t u r e  as  a b u s i n e s s  
c l u b ,  opened t o  t h e  p u b l i c  on a membership b a s i s ,  There 
w i l l  be approx ima te ly  2 0 0  members, The t h i r d  f l o o r  would b e  
c o n v e r t e d  i n t o  mee t ing  rooms and lounges  d e s i g n e d  f o r  
p rep lanned  f u n c t i o n s  I such  as r e c e p t i o n s  b u s i n e s s  mee t ings  
and l i g h t  f a r e  luncheons  o r  s u p p e r s ,  The a p p l i c a n t  b e l i e v e s  
t h a t  t h e r e  i s  a need f o r  such  a f a c i l i t y  and t h a t  t h e  
a p p l i c a n t  w i l l  b e  f r e q u e n t e d  by t h e  many p e o p l e  who must 
come t o  IBashington 01; n a t i o n a l  o r  i n t e r n a t i o n a l  b u s i n e s s .  
The new f u n c t i o n  rooms woulcl compliment t h e  r e s t a u r a n t  as a n  
e n t e r t a i n m e n t  f a c i l i t y  The purposed  u s e  would have p o s i -  
t i v e  f i n a n c i a l  b e n e f i t s  by i n c r e a s i n g  r evenues  n o t  o n l y  on 
t h e  t h i r d -  f l o o r ,  b u t  f o r  t h e  r e s t a u r a n t  a s  w e l l .  

14. The development of t h e  t h i r d  f l o o r  i n t o  f u n c t i o n  
rooms would conform t o  t h e  e x i s t i n g  usage  of t h e  b u i l d i n g ,  
would b e  e a s y  t o  o p e r a t e  arid would a s s w e  t h e  r e s t o r a t i o n  
and main tenance  of t h e  i n t e r i o r ,  The p l a n s  ace t o  comple te  
t h e  r e n o v a t i o n  of t h e  lanGmark i n  t h e  o r i g i n a l  s t y l e  of t h e  
F r a s e r  Marision. Costs t o  d a t e  are approx ima te ly  $ 6  m i l l  i o n .  
No e x t e r i o r  r e n o v a t i o n s  o r  a l t e r a t i o n s  w i l l  b e  made t o  t h e  
s t r u c t u r e .  

1 5 .  The app l i cax i t  and t h e  p r o j e c t  a r c h i t e c t  t e s t i f i e d  
t h a t  t h e  t h i r d  f l o o r  of t h e  s t r u c t u r e  i s  a f f e c t e d  by an  
e x t r a o r d i n a r y  o r  e x c e p t i o n a l  s i t u a t i o n  o r  c o n d i t i o r , ,  a s  
f o l l o w s :  

a .  The e x i s t i n q  b u i l d i n g  p r e - d a t e s  t h e  Zoning 
R e g u l a t i o n s  and t h e  s t r u c t u r a l  and p h y s i c a l  
c o n f i g u r a t i o n  of t h e  i n t e r i o r  of t h e  b u i l d i n g  
p r e v e n t s  t h e  s e p a r a t i o n  of t h e  t h i r d  f l o o r  space  
from t h e  r e s t a u r a n t  u s e s  l o c a t e d  on a l l  o t h e r  
f l o o r s  i n  t h e  b u i l d i n g .  

b. Due to t h e  landmark s t a t u s  of t h e  b u i l d i n g ,  no 
s t r u c t u r a l  a l t e r a t i o n s  can  b e  made which would 
p r o v i d e  s e p a r a t e  a c c e s s  t o  t h e  t h i r d  f l o o r  w i t h o u t  
d e s t r o y i n g  t h e  c h a r a c t e r  of t h e  e x i s t i n g  “ g r a n d  
s t a i r c a s e ”  o r  damaging t h e  h i s t o r i c  f a c a d e  of t h e  
s t r u c t u r e  i n  ordex t o  b u i l d  a new s ta i rcase  and 
e n t r a n c e .  Any such  s t r u c t u r a l  changes  would a l s o  
r e q u i r e  r ev iew and a p p r o v a l  of t h e  H i s t o r i c  
P r e s e r v a t i o n  Review Board as  governed  by R.C, 
Law 2 - 1 4 4 .  
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c.  Without  s e p a r a t i o n  of t h e  t h i r d  f l o o r  from t h e  
r e s t a u r a n t  u s e s  on o t h e r  f l o o r s ,  any t e n a n t  of  
-that space  would b e  s u b j e c t e d  t o  t h e  n o i s e ,  o d o r s  
and t r a f f i c  a s s o c i a t e d  w i t h  t h e  r e s t a u r a n t  i n  
a d d i t i o n  t o  s e c u r i t y  problems o c c u r r i n g  because  
t h a t  s p a c e  would b e  a c c e s s i b l e  t o  p a t r o n s  and 
employees of  t h e  r e s t a u r a n t  and t h e  r e s t a u r a n t  
would b e  a c c e s s i b l e  t o  t e n a n t s  and v i s i t o r s  t o  t h e  
t h i r d  f l o o r  space .  

d. The p r e m i s e s  have been used  corrimercially s i n c e  
1 9 3 2 .  The t h i r d  f l o o r  h a s  n o t  been used  f o r  any 
p e r m i t t e d  pu rpose  € o r  many y e a r s .  The a p p l i c a n t  
has been u n a b l e  t o  p r o v i d e  any a p p r o p r i a t e  perm.it- 
zed u s e  on t h e  t h i r d  f l o o r .  

e .  Recent amendments t o  t h e  nonconforming u s e  
r e g u l a t i o n s  have a c t e d  t o  e f f e c t i v e l y  l i m i t  t h e  
a d a p t a b i l i t y  of t h e  s i t e  t o  changing  marke t  
c o n d i t i o n s  

1 6 .  The a p p l i c a n t  p r e s e n t l y  h a s  Board a p p r o v a l  t o  u s e  
t h e  t h i r d  f l o o r  f o r  SP o f f i c e  u s e .  A r e a l  e s t a t e  a g e n t ,  
r e t a i n e d  by t h e  a p p l i c a n t  ‘1;o lease t h e  s p a c e ,  t e s t i f i e d  t h a t  
t h e  t h i r d  f l o o r  of t h e  s u b j e c t  s i t e  i s  u n s u i t a b l e  f o r  
p e r m i t t e d  R-5-B o r  SP u s e s  and t h a t  d i l i g e n t  e f f o r t s  t o  
lease t h e  s p a c e  have been f u t i l e .  The phys ica l -  c o n f i g u r a -  
t i o n  and landmark s t a t u s  of  t h e  site and t h e  l o c a t i o n  o f  an 
a c t i v e  commercial  u s e  above and below t h e  t h i r d  f l o o r  
p r e v e n t s  t h e  c o n v e r s i o n  o f  t h e  f l o o r  f o r  s u i t a b l e  u s e s  and 
i n h i b i t s  p r o s p e c t i v e  t e n a n t s .  Another  a g e n t  f i l e d  w r i t t e n  
documentat ion with s i m i l a r  c o n c l u s i o n s .  

1 7 .  A real es t a t e  a p p r a i s e r ,  f a m i l i a r  w i t h  marke t ing  
c o n d i t i o n s  i n  t h e  Dupont C i r c l e  a rea ,  t e s t i f i e d  t h a t  t h e  
t h i r d  f l o o r  of t h e  subjeer .  s t r u c t u r e  c o u l d  n o t  b e  deve loped  
i n  s t r i c t  confo rmi ty  w i t h  t h e  Zoning R e g u l a t i o n s  i n  such  a 
manner t h a t  t h e  a p p l i c a n t  would a c h i e v e  a f a i r  and r eason-  
a b l e  r e t u r n ,  F a c t o r s  c o n s i d e r e d  by t h e  r ea l  e s t a t e  a p p r a i s e r  
i n  r e a c h i n g  h i s  c o n c l u s i o n  i n c l u d e d  t h e  p r i o r  zoning  h i s t o r y  
o f  t h e  s i t e  i n c l u d i n g  t h e  p r i o r  f i r s t  commercial  zon ing ,  t h e  
e x i s t i n g  improvements on t h e  s i t e ,  t h e  p r i o r  s u s t a i n e d  
e f f o r t  t o  lease t h e  t h i r d  f l o o r  f o r  p e r m i t t e d  u s e s ,  t h e  
landmark s t a t u s  of t h e  s t r u c t u r e  and t h e  l o c a t i o n  o f  t h e  
site a l o n g  t h e  less r e s t r i c t e d  C o n n e c t i c u t  Avenue commercial  
c o r r i d o r .  

1 8 .  E x c e p t i o n a l  and undue h a r d s h i p  w i l l  e n s u e  i n  t h i s  
case i f  t h e  u s e  v a r i a n c e  i s  riot g r a n t e d .  The t e s t i m o n y  and 
ev idence  of r e c o r d  demons t r a t e  t h a t  t h e  a p p l i c a n t  h a s  
a t t e m p t e d  on two p r i o r  o c c a s i o n s  to u s e  t h e  t h i r d  f l o o r  ?or 
p e r m i t t e d  u s e s  b u t  t h e s e  a t t e m p t s  f a i l e d  because  the proposed  
u s e s  were n o t  compa t ib l e  w i t h  t h e  r e s t a u r a n t  u s e  and t h e r e -  
f o r e  were n o t  m a r k e t a b l e .  when t h e  a p p l i c a n t  o r i g i n a l l y  
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pu rchased  t h e  s i t e  i n  1981, it i n t e n d e d  t o  u.se t h e  t h i r d  
f l o o r  f o r  r e s i d e n t i a l  pu rposes .  Although t h e  t h i r d  f l o o r  
h a s  a c e r t i f i c a t e  o f  occupancy f o r  a b o a r d i n g  house u s e l  it 
h a s  not been used  as such  f o r  many y e a r s .  R e s i d e n t i a l  u s e  
of even t h e  upper  f l o o r s  h a s  n o t  been f e a s i b l e  f o r  many 
y e a r s  because  t h e r e  i s  n e i t h e r  a s e p a r a t e  e n t r a n c e  nor 
s e p a r a t e  space  f o r  such  a u s e .  There i s  a l s o  hn i n c r e a s e d  
s a f e t y  r i s k  w i t h  hav ing  mixed u s e s  w i t h o u t  s e p a r a t i o n .  For  
t h i s  r e a s o n ,  t h e  a p p l i c a n t  was g r a n t e d  per rn iss ion  by t h e  
Board i n  Order  N o .  1 3 9 5 0  t o  u s e  t h e  upper  f l o o r s  f o r  SP-type 
and a d m i n i s t r a t i v e  o f f i c e s .  The a p p l i c a n t  proceeded  t o  
d i l i g e n t l y  marke t  t h e  t h i r d  f l o o r  f o r  SP-type p r o f e s s i o n a l  
o f f i c e  u s e ,  p u r s u a n t  t o  BZA Order  N o .  1 3 9 5 0 .  Again,  no 
t e n a n t  c o u l d  be  found and t h e  a p p l i c a n t  h a s  n o t  beeri a b l e  t o  
r e a l i z e  a f a i r  r e t u r n  or! t h e  p r o p e r t y .  

1 9 .  'The proposed  u s e  w i l i  b e  harmonious w i t h  t h e  o t h e r  
u s e s  i n  t h e  neighborhood and ,  i n  p a r t i c u l a r ,  t h e  r e s t a u r a n t  
u s e  i n  t h e  s t r u c t u r e  i t s e l f .  There w i l l  b e  no v i s u a l  impact  
from t h e  o u t s i d e  s i n c e  t h e  u s e  w i l l  b e  c o n f i n e d  t o  t h e  t h i r d  
floor 

2 0 .  The a p p l i c a n t  pu rchased  t h e  s i t e  i n  1 9 8 1  w i t h  t h e  
i n t e n t i c n  of c r e a t i n g  a n  envi ronment  t h a t  w a s  b o t h  a s e r v i c e  
t o  t h e  community and a s o u r c e  o f  p r i d e  and b e n e f i t  t o  t h e  
neighborhood.  R e s t o r a t i o n  o f  a h i s t o r i c  landmark conforms 
w i t h  t h e  P r e s e r v a t i o n  and H i s t o r i c  F e a t u r e s  Element o f  t h e  
D i s r r i c t  of Columbia Comprehensive P l a n  A c t  o f  1 9 8 4 .  

21. The a p p l i c a n t ' s  t r a f f i c  e x p e r t  t e s t i f i e d  t h a t  t h e  
proposed  u s e  on t h e  t h i r d  f l o o r  would n o t  g e n e r a t e  more 
t r a f f i c  t h a n  t h a t  which would b e  g e n e r a t e d  by t h e  p r i o r  
approved u s e s .  The w i t n e s s  t e s t i f i e d  t h a t ,  i n  a peak p e r i o d  
of- usage  of t h e  b u i l d i n g ,  t h e  twen ty - s ix  p a r k i n g  s p a c e s  
p r o v i d e d  would b e  adequa te  w i t h o u t  need t o  u s e  a v a i l a b l e  
c u r b  s p a c e s  on 20th  hind R S t r e e t s .  

2 2 .  A r e p r e s e n t a t i v e  of t h e  Dupont C i r c l e  C i t i z e n s  
A s s o c i a t i o n  (DCCA) t e s t i f i e d  t h a t  t h e  Zoning Committee 
s u p p o r t e d  t h e  g r a n t i n g  oE t h i s  a p p l i c a t i o n  w i t h  t h e  under-  
s t a n d i n g  t h a t  t h e  v a r i a n c e  would n o t  e x t e n d  t o  any o t h e r  
o p e r a t o r ,  The DCCA r e p r e s e n t a t i v e  s u b m i t t e d  a copy o f  a n  
agreement  between t h e  a p p l i c a n t ,  t h e  DCCA and t h e  ANC, 
marked as E x h i b i t  N o .  2 1  o f  t h e  r e c o r d .  The agreement  
p r o v i d e s  t h a t  t h e  b e n e f i t s  ach ieved  from t h e  g r a n t i n g  o f  t h e  
v a r i a n c e  will e x t i n g u i s h  s h o u l d  t h i s  a p p l i c a n t  s e l l  t h e  
p r o p e r t y  o r  iE t h e  p r o p e r t y  were d e s t r o y e d ,  and t h a t  t h e  
a p p l i c a n t  wil l .  u s e  i t s  best  e f f o r t s  t o  m a i n t a i n  t h e  h i s t o r i c  
c h a r a c t e r  o f  t h e  p r o p e r t y  w i t h  r e s p e c t  t o  b o t h  t h e  i n t e r i o r  
and e x t e r i o r .  The DCCA r e p r e s e n t a t i v e  t e s t i f i e d  f u r t h e r  
t h a t  t h e  Zoning Committee t a l k e d  w i t h  r e s i d e n t s  of t h e  
s u b j e c t  s q u a r e  and t h a x  t h e  r e s i d e n t s '  comment: i n d i c a t e d  
t h a t  Fourways was on e x c e l l e n t  n e i g h b o r ,  t h e  u s e  i s  
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c o n s i d e r e d  an  a p p r o p r i a t e  o n e ,  and i s  an  a p p r o p r i a t e  u s e  of 
t h e  landmark b u i l d i n g .  

23 .  Advisory Neighborhood Commission 2B, by l e t t e r  
d a t e d  May 1 6 ,  1984, recommended t h a t  t h e  a p p l i c a t i o n  be  
approved s u b j e c t  t o  t h e  covenan t  d e s c r i b e d  i n  F i n d i n g  of 
F a c t  N o .  2 2 .  The ANC w a s  concerned  t h a t  t h e  h i s t o r i c  
i n t e g r i t y  of t h e  p r o p e r t y  b e  m a i n t a i n e d  and t h a t  t h e  v a r i a n c e  
a p p l y  t o  t h e  b e n e f i t  o f  Fourways o n l y .  The agreement  
between t h e  a p p l i c a n t ,  t h e  ANC and t h e  DCCA a d d r e s s e d  and 
m e t  t h o s e  c o n c e r n s ,  and t h e  Board t h e r e f o r e  need n o t  e s t a b -  
l i s h  c o n d i t i o n s  o f  i t s  own in t h i s  r e g a r d .  

2 4 .  A r e p r e s e n t a t i v e  of t h e  R e s i d e n t i a l  Ac t ion  C o a l i -  
t i o n  (PAC)  appea red  i n  o p p o s i t i o n  t o  t h e  a p p l i c a t i o n .  The 
RAC r e p r e s e n t a t i v e  t e s t i f i e d  t h a t  t h e  liAC opposed t h e  
g r a n t i n g  of  t h e  a p p l i c a t i o n  f o r  t h e  f o l l o w i n g  r e a s o n s :  

A. The proposed  u s e  i s  n o t  d e f i n e d  i n  t h e  Zoning 
R e g u l a t i o n s  and ,  t h e r e f o r e ,  t h e r e  i s  no way t o  
d e t e r m i n e  t h e  zoning  c l a s s i f i c a t i o n  a p p l i c a b l e  t o  
ehe  proposed  u s e  n o r  t o  d e f i n e  t h e  a c t i v i t i e s  
which v~o~a ld  b e  p e r m i t t e d ,  I t  w a s  t h e  o p i n i o n  of 
t h e  RAC r e p r e s e n t a t i v e  t h a t  t h e  a p p l i c a t i o n  w a s  
n o t  p r o p e r l y  drawn and shou ld  n o t  b e  c o n s i d e r e d  by 
che Board,. 

€3. The a p p l i c a n t  h a s  n o t  a d e q u a t e l y  e x p l o r e d  t h e  
m a t t e r - o f - r i g h t  u s e s  t o  which .the space c o u l d  be  
p u t ,  s p e c i f i c a l l y  as a p r i v a t e ,  n o n - p r o f i t  cLub. 

C ,  The proposed  use would g e n e r a t e  a d d i t i o n a i  t r a f f i c  
&lid i n c r e a s e  t h e  demand f o r  p a r k i n g  i n  t h e  immedi- 
a t e  neighborhood.  

D .  The a p p l i c a t i o n  d o e s  n o t  meet t h e  s t a n d a r d s  f o r  a 
use v a r i a n c e  as  set  f o r t h  i n  t h e  D.C.  Cour t  of 
Appeals  d e c i s i o n  i n  P a l m e r  v s .  t h e  BZA,  i n  t h a t  
"an  i n a b i l i t y  t o  p u t p r o p e r t y  t o  a more p r o f i t a b l e  
u s e  o r  loss  o f  economic advan tage  i s  n o t  s u f f i c i e n t  
t o  c o n s t i t u t e  a h a r d s h i p .  'I 

2 5 .  I n  a d d r e s s i n g  t h e  i s s u e s  and c o n c e r n s  of t h e  
o p p o s i t i o n ,  t h e  Board f i n d s  a s  f o l l o w s :  

A, The a p p l i c a t i o n  i s  p r o p e r l y  b e f o r e  t h e  Board as  
d i r e c t e d  by t h e  Zoning A d K i n i s t r a t o r ,  Pa rag raph  
5 1 0 1 . 3 4  p r o v i d e s  f o r  " o t h e r  similar s e r v i c e  or 
r e t a i l  u s e  ... c l e a r l y  i n c i d e n t a l  t o  t h e  conduct  
of  a p e r m i t t e d  s e r v i c e  o r  r e t a i l  e s t a b l i s h r n e n t  on 
t h e  p r e m i s e s . "  The proposed  u s e  would f a l l  i n t o  
t h a t  r e s i d u a l  c a t e g o r y .  
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R. The t e s t i m o n y  of t h e  a p p l i c a n t ' s  t r a f f i c  e x p e r t  i s  
p e r s u a s i v e  t h a t  t h e  proposed  u s e  w i l l  n o t  g e n e r a t e  
t r a f f i c  i n  e x c e s s  of t h a t  which c o u l d  r e a s o n a b l y  
be  g e n e r a t e d  by p e r m i t t e d  o r  approved u s e s  of t h e  
s u b j e c t  s i t e .  

C. The Eoard n o t e s  t h a t  t h e  s t a n d a r d s  f o r  t h e  
g r a n t i n g  of a u s e  v a r i a n c e  have been  a d d r e s s e d  by 
t h e  Cour t  i n  s e v e r a l  i n s t a n c e s  i i r c lud ing  P a l m e r  
vs. t h e  BZA, 287 A.2d 535 (D .C .  App.,  1 9 8 2 - j f  the 
Cler ics  of St. V i a t o r  v s .  t h e  BZA 320 A.2d 2 9 1 ,  
294, fD.C.App., 1 9 7 4 )  and - R e  A z c a r a t e  v s .  t h e  B Z A ,  
388  A.2d 1233,. 1237,  ( R . C .  A p p , ,  1978). The 
Board must a p p l y  t h o s e  s t a n d a r d s  as  a p p r o p r i a t e  
g i v e n  t h e  c i r c u m s t a n c e s  r e l a t i v e  t o  e a c h  s p e c i f i c  
case and n o t  on a g e n e r a l  o r  u n s p e c i f i e d  b a s i s .  

-- 

2 6 .  A t  t h e  p u b l i c  mee t ing  of June  6 ,  1 9 8 4 ,  a motion Lo 
grant t h e  a p p l i c a t i o n  f a i l e d  by a v o t e  of two t o  one .  The 
Board d e k e r r e d  a d e c i s i o n  on t h e  a p p l i c a t i o n  t o  a l l o w  f o r  
t h e  o t h e r  members  of t h e  Board t o  r e a d  t h e  r e c o r d .  The 
Bozrd a l s o  reopened t h e  r e c o r d  and r e q u e s t e d  t h a t  t h e  
a p p l i c a n t  submi t  a memorandum a s  t o  why t h e  t h i r d  f l o o r  of  
t h e  s u b j e c t  p r e m i s e s  c o u l d  n o t  b e  used  f o r  a p e r m i t t e d  
p u r p o s e ,  s p e c i f i c a l l y  as  a " p r i v a t e  c l u b "  as  d e f i n e d  by t h e  
Zoning R e g u l a t i o n s .  

27 .  Ry l e t t e r  d a t e d  June  2 0 ,  1 9 8 4 ,  c o u n s e l  f o r  t h e  
a p p l i c a n t -  a rgued  t h a t  a p r i v a t e  c l u b ,  as  d e f i n e d  by t h e  
Zoning R e s u l a t i o n s ,  i s  riot f e a s i b l e  f o r  t h e  t h i r d  f l o o r  o f  
t h e  s i t e  

a. 

b. 

C .  

for t h e  f o l l o w i n g  r e a s o n s :  

The d e f i n i t i o n  o f  p r i v a t e  c l u b  s e v e r e l y  l i m i t s  t h e  
pu rposes  of such  a club and restricts t h e  c l u b  t o  
n a n - p r o f i t  s t a t u s .  I t  would b e  u n l i k e l y  t h a t  such  
a t e n a n t  would b e  a b l e  t o  a f f o r d  t o  pay t h e  f a i r  
r e n t a l  v a l u e  n e c e s s a r y  t o  d e f r a y  t h e  c o s t s  o f  
r e s t o r a t i o n  of t h a t  p o r t i o n  of t h e  s t r u c t u r e  which 
i s  e s t i m a t e d  a t  approx ima te ly  $350,000 t o  $ 4 0 0 , 0 0 0 .  

The d e f i n i t i o n  f u r t h e r  c o n s t r a i n s  t h e  amount and 
n a t u r e  of o f f i c e  space  a v a i l a b l e  f o r  a p r i v a t e  
c l u b .  A s  d e f i n e d ,  o f f i c e  s p a c e  would be - .  
l i m i t e d  t o  t h a t  n e c e s s a r y  and c u s t o m a r i l y  iiici- 
d e n t a l  t o  m a i n t a i n i n g  t h e  membership and f i n a n c i a l  
r e c o r d s  o f  t h e  o r g a n i z a t i o n . "  

The r e a l  e s t a t e  a p p r a i s e r  f i l e d  a supp lemen ta l  
r e p o r t  which concluded  t h a t  a n o n p r o f i t  p r i v a t e  
c l u b  c o u l d  n o t  be  found t h a t  would. be w i l l i n g  t o  
pay o f f i c e  l e v e l  r e n t ,  s h a r e  e n t r a n c e  w i t h  t h e  
r e s t a u r a n t ,  and have no access t o  o r  use of t h e  
p r e m i s e s  when t h e  r e s t a u r a n t  i s  n o t  i n  u s e .  
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The S o a r d  so f i n d s .  

CONCLUSIONS OF LAW AND O P I N I O N :  -- 

Eased on t h e  f o r e g o i n g  f i n d i n g s  of f a c t  and t h e  e v i -  
dence o f  r e c o r d ,  t h e  Board conc ludes  t h a t  t h e  a p p l i c a n t  i s  
s e e k i n g  a use v a r i a n c e ,  t h e  g r a n t i n g  o f  which r e q u i r e s  
s u b s t a n t i a l  p r o b a t i v e  ev idence  of  an undue h a r d s h i p  upoil t h e  
owner caused  by an e x c e p t i o n a l  o r  e x t r a o r d i n a r y  c o n d i t i o n  
i n h e r e n t  i n  t h e  p r o p e r t y  i t s e l f ,  The Board c o n c l u d e s  t h a t  
t h e  a p p l i c a r t  h a s  m e t  t h e  r e q u i r e d  burden  o f  p r o o f ,  

The s u b j e c t  s t r u c t u r e  w a s  e r e c t e d  i n  1 8 9 0  and i s  on t h e  
N a t i o n a l  R e g i s t e r  of H i s t o r i c  Places.  The a p p l i c a n t  i s  i n  
t h e  p r o c e s s  of r e s t o r i n g  t h e  b u i l d i n g  t o  i t s  o r i g i n a l  
g r a n d e u r .  S t r u c t u r a l  a l t e r a t i o n s  t o  t h e  b u i l d i n g  c o u l d  
d e s t r o y  t h e  h i s t o r i c  i n t e g r i t y  o f  t h e  s e r u c t u r e .  The 
a p p l i c a n t  has ev idenced  t h r o u g h  e x p e r t  t e s t i n o n y  t h a t  t h e  
t h i r d  f l o o r  i s  u n s u i t a b l e  € o r  u s e s  p e r m i t t e d  a s  a mat ter  of 
r i g h t  o r  as  a s p e c i a l  e x c e p t i o n .  The s i t e  h a s  a lor,g 
h i s t o r y  of commercial  use on t h e  lower f l o o r s  and t h e  t h i r d  
and f o u r t h  f l o o r s  have  n o t  been used  f o r  r e s i d e n t i a l  pur -  
p o s e s  f u r  many years. ,  The s i t e  w a s  zoned f i r s t  commercial  
p r i o r  t o  t h e  a d o p t i o n  o f  t h e  1.958 Zoning R e g u l a t i o n s ,  The 
Board f i n d s  p e r s u a s i v e  t h e  argument o f  t h e  a p p l i c a n L  t h a t  
t h e  t h i r d  f l o o r  c a n n o t  b e  p u t  t o  a p e r m i t t e d  use w i t h  a f & i r  
and r e a s o n a b l e  r e t u r n  w i t h o u t  t h e  g r a n t i n g  of a u s e  v a r i a n c e .  
F i n a l l y ,  t h e  Board conc ludes  t h a t  t h e  r e q u e s t e d  v a r i a n c e  can  
b e  g r a n t e d  w i t h o u t  d e t r i m e n t  t o  t h e  p u b l i c  good and w i t h o u t  
s u b s t a n t i a l l y  i m p a i r i n g  t h e  i n t e n t ,  pu rpose  and i n t e g r i t y  o f  
t h e  Zoning R e g u l a t i o n s .  

The Board conc ludes  t h a t  it h a s  acco rded  t o  t h e  ANC t h e  
"cjreat we igh t "  t o  which it i s  e n t i t l e d .  I t  i s  t h e r e f o r e  
ORDERED t h a t  t h e  a p p l i c a t i o n  i s  GRANTED i n  i t s  e n t i r e t y  
SUBJECT t o  t h e  fo l lowing  CONDITIONS: 

1. The maximum number of nembers of t h e  b u s i n e s s  c l u b  
t o  whom t h e  f a c i l i t y  w i l l  be  a v a i l a b l e  s h a l l  be  
2 0 0 .  

2 .  Occupancy of t h e  f a c i l i t y  s h a l l  n o t  exceed  t h e  
l i m i t  e s t a b l i s h e d  by t h e  F i r e  M a r s h a l l  

VOTE: 3-0 ( W i l l i a m  F.  McIntosh,  C h a r l e s  R.  N o r r i s  and 
L i n d s l e y  Wil l iams  t o  g r a n t ;  Douglas J. P a t t o n  
and Carr ie  L.  T h o r n h i l l  n o t  v o t i n g ,  n o t  hav ing  
h e a r d  t h e  case) .  

BY ORDER OF THE D.C .  BOARD O F  Z O N I N G  ADJUSTMENT 
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ATTESTED BY: 
STEVEN E ,  SHER 
Executive Director  

F I N A L  DATE O F  ORDER: 

UNDER SUB-SECTION 8 2 0 4  3 O F  THE ZONING REGULATIONS, "NO 
D E C I S I O N  OR ORDER O F  THE BOARD SHALL TAKE E F F E C T  U N T I L  TEN 
DAYS AFTER HAVING BECOME F I N A L  PURSUANT TO THE SUPPLEMENTAL 
RULES O F  PRBCTICE AND PROCEDTJRE BEFORE Y'IIE BOARD O F  Z O N I N G  
ADJUSTMENT. " 

THIS  O W E R  O F  THE BOARD XS VALID FOR A PERIOD O F  S I X  hIONTHS 
AFTER THE E F F E C T I V E  DATE OF THIS ORDER, UNLESS WITHIN SUCH 
PERIOD AM A P P L I C A T I O N  FOR A BUILDING PERMIT OK C E R T I F I C A T E  
OF OCCUPANCY I S  F I L E D  WITH THE D E P A R ~ ~ ~ ~ E N T  O F  CONSUT4E:R AND 
REGULATORY A F F A I R S .  

1 4 3 3 ?order / DON6 


