
~~plication No. 1 5, of Peter 13. and Moses Lennon, pursu- 
ant to Paragraph Zoning- ~egulations~ for 
variances from th ainst permitting an addition 
to a dwelling wh he lot occupancy require- 
ments  paragraph 71 m the rear yard require- 
ment s (Sub-sec tion struct a r ar deck to a 
no~con~ormi g structure used as a sin e family dwellin 
an R-4 District at premises 10 cky Avenue, S , E .  I 

(Square 1014, Lot 13). 

arch 20, I 
pril 3, 19 

1. The subject erty is locat the west side of 
Kentucky Avenue betwe 2th and 13th ets just south of 
Lincoln Park and is known as Kentucky Avenue, 
S . E .  It is zoned R- 

2. The subject Lot is trapezoidal in shape with a 
th of 45.44 feet on north and 50.54 on th 

dth of the lot is hteen feet. The total 
square feet. 

3, The subject site is currently improved with a 
two-story I brick flat-front Federal style row dwellin 
The site is located within the Capitol Rill Historic District, 

4. The existing structure was originally constructed 
in approximately 1916 and occupies 6 
lot. The structure was purchased by 
and has been substantially renovated. 

5. The R-4 District requires a minimum lot 
1,800 square feet. The subject lot contains 864 square feet 
of area and is nonconforming with respect to lot area. 

6. The existing structure is nonconfor~ing 2 s  to 
percentage of lot occupancy. The -4 District 
a minimum Lot occupancy of sixty ercent. Th 
structure exceeds the m a ~ i ~ u m  lot occupancy all 
square feet or ap~roxin~ately eleven percent, 

7 .  Paragraph 7105.12 of the Zoning egulations provid 
that enlargements or additions may be made to a n ~ n c o n f o r m ~ ~ ~  
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s t r u c t u r e  p r o v i d i n g  such  s t r u c t u r e  i s  conforming a s  t o  
p e r c e n t a g e  of l o t  occupancy and f u r t h e r  p r o v i d e d  t h a t  t h e  
a d d i t i o n  i s  confarming as t o  u s e  and  s t r u c t u r e ,  does  n o t  
i n c r e a s e  o r  e x t e n d  any nonconforming a s p e c t  of t h e  s t r u c -  
t u r e ,  and does  n o t  create any new nonconformi ty  of t h e  
s t r u c t u r e  and a d d i t i o n  combined. Because t h e  e x i s t i n g  
s t r u c t u r e  exceeds  the a l l o w a b l e  p e r c e n t a g e  of l o t  occupancy,  
no a d d i t i o n  can  b e  made t o  t h e  s u b j e c t  p r e m i s e s  w i t h o u t  
v a r i a n c e  r e l i e f  from t h e  Roard. 

8. The rear y a r d  of t h e  s u b j e c t  p r e m i s e s  i s  i r r e g u l a r l y  
shaped.  The a v e r a g e  d e p t h  of t h e  rear y a r d  i s  1 3 . 6 5  f e e t .  
The R-4 D i s t r i c t  r e q u i r e s  a minimum rear  y a r d  of twenty  
f e e t .  

9. I n  J u l y ,  1984, t h e  a p p l i c a n t s  h i r e d  a c o n t r a c t o r  t o  
r e p l a c e  a d e t e r i o r a t e d  wood s t o c k a d e  f e n c e ,  restore t h e  lawn 
area which w a s  p a r t i a l l y  cove red  w i t h  broken  c o n c r e t e ,  and 
c o n s t r u c t  a f enced  deck over t h e  rear y a r d  area. 

10, C o n s t r u c t i o n  of t h e  deck and f e n c e  commenced 
w i t h o u t  t h e  i s s u a n c e  of p r o p e r  b u i l d i n g  p e r m i t s .  A s t o p  
work o r d e r  w a s  i s s u e d  and ,  e x c e p t  f o r  a t emporary  b a r r i c a d e  
f o r  s e c u r i t y  p u r p o s e s l  no f u r t h e r  c o n s t r u c t i o n  o c c u r r e d .  

11. The a p p l i c a n t s  a .ppl ied f o r  t h e  p r o p e r  b u i l d i n g  
p e r m i t s  and were informed t h a t  zoning  v a r i a n c e s  w e r e  n e c e s s a r y .  
Because t h e  s u b j e c t  p r o p e r t y  i s  l o c a t e d  w i t h i n  t h e  C a p i t o l  
H i l l  I l i s tor ic  D i s t r i c t  I r ev iew by t h e  H i s t o r i c  P r e s e r v a t i o n  
Review Board w a s  a l s o  n e c e s s a r y .  

12.  The sundeckp  as c o n s t r u c t e d ,  i s  below t h e  l e v e l  of 
t h e  main f l o o r  o f  t h e  e x i s t i n g  s t r u c t u r e  and o c c u p i e s  
approx ima te ly  n i n e t y - e i g h t  p e r c e n t  of t h e  rear y a r d ,  The 
a p p l i c a n t s  a r e  s e e k i n g  area v a r i a n c e  re l ief  n e c e s s a r y  t o  
a u t h o r i z e  t h e  comple t ion  o f  t h e  e x i s t i n g  sunseck ,  

13 .  Because t h e  deck  i s  l o c a t e d  e n t i r e l y  below t h e  
l e v e l  of t h e  main f l o o r  of t h e  e x i s t i n g  s t r u c t u r e ,  t h e  a r e a  
af t h e  deck  i s  n o t  i n c l u d e d  i n  t h e  b u i l d i n g  area and. no 
i n c r e a s e  i n  t h e  p e r c e n t a g e  of lot occupancy would r e s u l t .  

1 4 .  The e x i s t i n g  sundeck o c c u p i e s  approx ima te ly  n i n e t y - e i g h t  
p e r c e n t  of t h e  e x i s t i n g  13 .65  f e e t  rear y a r d .  The deck  runs 
t h e  f u l l  w i d t h  of t h e  e x i s t i n g  d w e l l i n g  and p r o j e c t s  from 
t h e  rear of t h e  d w e l l i n g  approx ima te ly  s i x t e e n  fee t  on t h e  
s o u t h  s i d e  and 1 1 , 2 5  f e e t  on t h e  n o r t h  side.  Because t h e  
sundeck o c c u p i e s  more t h a n  f i f t y  p e r c e n t  of t h e  rear y a r d ,  a 
v a r i a n c e  frorr?, t h e  rear y a r d  r e q u i r e m e n t s  i s  n e c e s s a r y .  

15. P r i o r  t o  t h e  c o n s t r u c t i o n  of t h e  sundeck ,  t h e  rear 
of t h e  s u b j e c t  p r e m i s e s  w a s  i n  a n  u n s i g h t l y  c o n d i t i o n .  The 
rear y a r d  w a s  e n c l o s e d  w i t h  a s i x  f o o t  s t o c k a d e  f e n c e  which 
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w a s  d e t e r i o r a t e d ,  and l i s t e d  approx ima te ly  t h i r t y  d e g r e e s .  
The f e n c e  c r e a t e d  s e c u r i t y  problems i n  t h a t  t h e r e  were 
s e v e r a l  b roken  o r  r o t t e d  p o s t s  and t h e  ga te  c o u l d  n o t  b e  
s e c u r e d .  The ground of t h e  rear y a r d  c o n s i s t e d  of an 
u n r e s t o r e d  area p a r t i a l l y  covered  w i t h  broken  c o n c r e t e ,  b a r e  
e a r t h ,  d e b r i s  and overgrown weeds. 

1 6 .  The s u b j e c t  l o t  i s  l o c a t e d  imniediately ea s t  of  a 
n i n e t y  d e g r e e  i n t e r s e c t i o n  of t h e  a l l e y  sys tem which r u n s  
t h r o u g h  t h e  i n t e r i o r  of t h e  s q u a r e .  

1 7 .  The narrow w i d t h  and s h a r p  a n g l e s  of t h e  a l l e y  
sys tem p r e c l u d e  t h e  maneuvering of l a r g e  t r a s h  v e h i c l e s  
t h rough  t h e  i n t e r i o r  a l l e y  sys tem for t r a s h  pick-up from t h e  
rear of t h e  r e s i d e n c e s  i n  t h e  s u b j e c t  s q u a r e .  R e s i d e n t s  of 
t h e  s q u a r e  d e p o s i t  t h e i r  r e f u s e  a t  t h e  a l l e y  i n t e r s e c t i o n  a t  
t h e  rear of t h e  s u b j e c t  p r e m i s e s  €or pick-up t w i c e  a week.  
A second t r a s h  p ick-up  p o i n t  i s  l o c a t e d  i n  t h e  a l l e y  sys tem 
i n  t h e  s o u t h e r n  p o r t i o n  of t h e  s q u a r e .  

1 8 .  The a p p l i c a n t  t e s t i f i e d  t h a t  t h e  c o n s t r u c t i o n  o f  
t h e  sundeck and f e n c e  would improve t h e  s e c u r i t y  a t  t h e  rear 
of t h e  p r e m i s e s  and a l l o w  o u t d o o r  u s e  o f  t h e  rear y a r d  
w i t h o u t  b e i n g  d i r e c t l y  a d j a c e n t  t o  t h e  ga rbage  drop-of f  area 
a t  ground l e v e l .  

19. The a p p l i c a n t  t e s t i f i e d  t h a t  t h e  s u b j e c t  p r o p e r t y  
is a f f e c t e d  by an e x t r a o r d i n a r y  or  e x c e p t i o n a l  c o n d i t i o n  i n  
t h a t  t h e  l o t  area of t h e  s i t e  i s  less t h a n  f i f t y  p e r c e n t  of 
t h e  minimum l o t  area r e q u i r e d  i n  t h e  R-4 D i s t r i c t ,  t h e  
e x i s t ~ i n g  s t r u c t u r e  exceeds  t h e  maximum l o t  occupancy of 
s i x t y  p e r c e n t ,  and t h e  l o c a t i o n  of t h e  e x i s t i n g  d w e l l i n g  on 
t h e  s i t e  r e s u l t s  i n  a rear y a r d  l e s s  t h a n  twenty  f e e t  i n  
d e p t h ,  The s u b j e c t  s i t e  w a s  deve loped  i n  1 9 1 6  and was 
r e n d e r e d  nonconforming a t  t h e  t i m e  of t h e  a d o p t i o n  of t h e  
Zoning R e g u l a t i o n s  i n  1958.  

2 0 ,  The e x i s t e n c e  of a t e n  f o o t  p u b l i c  a l l e y  t o  t h e  
rear of t h e  s i t e  and t h e  right-of--way f o r  Kentucky Avenue a t  
t h e  f r o n t  p r e c l u d e s  t h e  a p p l i c a n t  from a c q u i r i n g  a d d i t i o n a l  
l a n d  i n  o r d e r  t o  comply w i t h  t h e  rear y a r d  and l o t  area 
r e q u i r e m e n t s .  

2 1 .  The a p p l i c a n t  t e s t i f i e d  t -ha t  t h e  s t r i c t  a p p l i c a t i o n  
of t h e  Zoning R e g u l a t i o n s  would r e s u l t  i n  an  undue h a r d s h i p  
upon t h e  owner i n  t h a t  any a d d i t i o n  t o  t h e  rear o f  t h e  
e x i s t i n g  s t r u c t u r e  would r e q u i r e  v a r i a n c e  r e l i e f  and e x t e n d  
t h e  e x i s t i n g  nonconformi ty  o f  t h e  rear y a r d  t h u s  c a u s i n g  a 
p r a c t i c a l  d i f f i c u l t y  i n  making r e a s o n a b l e  u s e  o f  p r i v a t e  
p r o p e r t y .  

2 2 .  The a p p l i c a n t  t e s t i f i e d  t h a t  t h e  deck  c o u l d  b e  
b u i l t  a t  ground l e v e l .  However, such  a l o c a t i o n  would n o t  
a l l e v i a t e  t h e  u n s a n i t a r y  c o n d i t i o n  caused  by close p r o x i m i t y  
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t o  The ga rbage  drop-of f  l o c a t i o n  i n  t h e  a l l e y  n o r  p r o v i d e  
r e a s o n a b l e  access t o  t h e  e x i s t i n g  basement door  a t  t h e  rear 
of  t h e  p remises .  

2 3 ,  The a p p l i c a n t  f u r t h e r  t e s t i f i e d  t h a t  t h e  proposed  
sundeck w i l l  n o t  i n t e r f e r e  w i t h  t h e  l i g h t ,  a i r  o r  p r i v a c y  of 
a d j a c e n t  r e s i d e n t s .  

2 4 .  The proposed  sundeck and f e n c e  w i l l  n o t  e x t e n d  
in . to  o r  h i n d e r  access t o  t h e  a l l e y .  

2 5 .  The r e c o r d  c o n t a i n s  l e t t e r s  from t h r e e  i n m e d i a t e l y  
a b u t t i n g  p r o p e r t y  owners o f f e r i n g  no o b j e c t i o n  t o  t h e  
g r a n t i n g  of t h e  r e q u e s t e d  v a r i a n c e s .  

2 6 ,  By memorandum d a t e d  March 2 1 ,  1 9 8 5 ,  t h e  H i s t o r i c  
P r e s e r v a t i o n  D i v i s i o n  of t h e  DC Denartment of Consumer and 
Regu la to ry  A f f a i r s  recommended! tha; t h e  f e n c e  b e  reduced  i n  
h e i g h t  from t e n  f e e t  t o  seven  f e e t  and ,  i n  o r d e r  t o  l i g h t e n  - 
t h e  mass iveness  o f  t h e  f e n c e ,  one l a y e r  of s t a n d i n g  boa rd  
shou ld  b e  removed and r e p l a c e d  w i t h  a t r e l l i s  o r  s i m i l a r  
t r e a t m e n t .  

2 7 .  Advisory Neighborhood Commission 6 8 ,  by l e t t e r  
d a t e d  March 1 2 ,  1985 ,  opposed t h e  a p p l i c a t i o n  on t h e  grounds  
t h a t  i t  would e s t a b l i s h  a p r e c e d e n t  t h a t  would s e v e r e l y  
impact  on f u t u r e  zoning  cases. 

28 .  The C a p i t o l  R i l l  R e s t o r a t i o n  S o c i e t y ,  by l e t t e r  
d a t e d  March 1 8 ,  1 9 8 5  and a r e p r e s e n t a t i v e  a t  t h e  p u b l i c  
h e a r i n g ,  opposed t h e  a p p l i c a t i o n  f o r  t h e  f o l l o w i n g  r e a s o n s :  

a. 

b .  

c, 

d.  

29 .  
h e a r i n g  

The deck  i s  n e a r l y  comple te  and w a s  c o n s t r u c t e d  
w i t h  b l a t e n t  d i s r e g a r d  of Zoning B u i l d i n g  and 
H i s t o r i c  D i s t r i c t  r e g u l a t i o n s .  

S e v e r a l  n e i g h b o r s  are  opposed t o  t h e  c o n s t r u c t i o n  
t h e  deck.  

The S o c i e t y  s t r o n g l y  opposes  t h e  t o t a l  e l i m i n a t i o n  
of t h e  rear y a r d  a s  damaging t o  t h e  neighborhood 
due t o  t h e  l i m i t e d  amount o f  open space  i n  t h e  
i n t e r i o r  of t h i s  b l o c k ,  

The a p p l i c a n t  h a s  o t h e r  o p t i o n s  a v a i l a b l e  f o r  t h e  
improvement and enjoyment  of h i s  rear y a r d  which 
would conform w i t h  t h e  r e q u i r e m e n t s  of t h e  Zoning 
R e g u l a t i o n s .  

S e v e r a l  nea rby  r e s i d e n t s  appea red  a t  t h e  p u b l i c  
i n  o p p o s i t i o n  t o  t h e  a p p l i c a t i o n .  I n  a d d i t i o n  t o  

t h e  i s s u e s  r a i s e d  by t h e  Advisory Neighborhood Commission 
and t h e  C a p i t o l  H i 1 1  R e s t o r a t i o n  S o c i e t y ,  t h e  r e s i d e n t s  
c i t e d  t h e  f o l l o w i n g :  
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a. The subject site is not affected by extraordinary 
or exceptional conditions. There are several 
properties in the subject square which are smaller 
than the subject site and or have a shallower rear 
yard. The opposition stated that approximately 
seventy percent of the lots located in the Capitol 
Hill area are nonconforming under the current 
Zoning Regulations. 

b. The massiveness of the sundeck and the ten feet 
high surrounding fence will cut off light and air 
to adjoining residents in this tightly built 
square. 

c. The scale of the structure is inappropriate to its 
location. 

d. The legitimization of deck structures fully 
covering small yards is likely to intensify 
problems with rodent control and fire safety. 

30. With respect to the issues and concerns raised by 
the Advisory Neighborhood Commission and the opposition, as 
follows: 

a. The granting of the application would not be 
precedent setting. Every application is con- 
sidered based in its individual merits and, 
therefore, the decision on the subject application 
is not of a precedential nature. 

b. The applicants acted less than diligently in 
ensuring that the sundeck and fence met the 
requirements of the Zoning Regulations and other 
D.C. Codes. 

c, While the proposed sundeck will not increase the 
lot occupancy of the site, it does require an 
almost 100 percent variance from the rear yard 
requirements. 

d. The applicants did not indicate that any alternative 
means of developing the rear of the property ha6 
been considered which would conform to current 
zoning and building regulations. 

e. The existing nonconformity of the site is not 
sufficient in itself to support the granting of 
the requested variance relief. 

f. While not at issue before this Board, the height 
of the fence is in excess of that permitted by the 
D . C ,  Building Code and should be brought into 
conformance in order to minimize its impact 
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on the area with regard to light and air and the 
scale of the neighborhood 

CONCLUSIONS OF LAW AND O P I N I O N :  

Based on the foregoing findings of fact and conclusions 
of law, the Board concludes that the applicants are seeking 
area variances, the granting of which requires proof through 
substantial evidence of a practical difficulty upon the 
owner of the property arising out of some extraordinary or 
exceptional situation or condition of the property. The 
Board must further find that the requested relief can be 
granted without substantial detriment to the public gooa and 
without substantially impairing the intent, purpose and 
integrity of the zone plan. The Board concludes that the 
applicants have not met the burden of proof. 

The Board concludes that there is no practical difficulty 
inherent in the property which would sustain the area 
variances requested. While the lot was developed prior to 
the adoption of the Zoning Regulations in 1958 and is 
nonconforming as to lot size and rear yard, this condition 
is not sufficient in itself to support the granting of 
variance relief. The lot is developed in excess of the 
permitted lot occupancy and does not provide the required 
twenty feet rear yard at present, The addition of the 
sundeck, while not increasing the lot occupancy, requires a 
variance of approximately ninety-eight percent variance from 
the required rear yard. The applicants' justification for 
the sundeck is for security, convenience, and as a 
recreational area located approximately 4.5 feet above the 
trash drop-off point in the alley. This is not grounds to 
sustain an area variance, The Board further concludes that 
the granting of the requested variances would result in a 
rear yard of only 0.37 feet. To grant such relief would 
substantially impair the intent and purpose of the zone plan 
for the R-4 District. 

The Board is of the opinion that the applicants acted 
less than diligently in the matter of ensuring that the 
sundeck met the requirements of the Zoning Regula.tions. If 
the applicants bad acted more responsibly, building permits 
would have been applied for prior to construction. The 
applicants would then have been aware of the extent of the 
variances necessary for the construction of the sundeck and 
no construction would have taken place without the proper 
variance relief. The Board is further of the opinion that 
the applicants would suffer no practical difficulty if the 
Zoning Regulations were strictly applied and the sundeck was 
dismantled other than the expense of demolition. The Board 
concludes that it has accorded the ANC the great weight to 
which it is entitled. Accordingly it is hereby ORDERED that 
the application is DENIED. 
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VOTE: 3-1 ( C h a r l e s  R.  Norris, W i l l i a m  F. McIntosh,  and  
L i n d s l e y  W i l l i a m s  t o  deny;  C a r r i e  L, T h o r n h i l l  
opposed to the m o t i o n ;  D o u g l a s  J. P a t t o n  n o t  
v o t i n g ,  n o t  having hea rd  the case. ) 

BY ORDER OF THE D.C.  BOARD O F  ZONING ADJUSTMENT ' 

' i !* 

k 'a. 
ATTESTED 

A c t i n g  E x e c u t i v e  D i r e c t o r  
Zoning Secre ta r ia t  

F I N A L  DATE O F  ORDER: 

UNDER SUB-SECTION 8 2 0 4 . 3  O F  THE ZONING REGULATIONS, "NO 
D E C I S I O N  OR ORDER O F  THE BOARD SHALL TAKE E F F E C T  U N T I L  TEN 
DAYS AFTER HAVING BECOME FINAL PURSUANT TO THE SUPPLEMENTAL 
RULES O F  P R A C T I C E  AND PROCEDURE BEFORE THE BOARD O F  ZONING 
ADJUSTMENT. 

1 4 2 6 5 o r d e s / L J P F  


