
Appeal No. 3.4661 of William 3 .  R r o w n ,  Philip J m  Erown, and 
B c; W Kanagement, Ilnc., pursuant to 13. DC R 3105.1 and 3200, 
from the decision of the Zoning Administrator da ted  April 
27, 1987, to the effect that the developer d i d  not violate 
Conditions No. 3 and 13 of Zoning Commissior! Order No, 453 
regarding the color of brick facade and window t r i m ,  and the 
type of glass used in an approved planned unit development 
in the CF. D i s t r i c t  at premises 1 2 5 C  - 24th Street, N.W,, 
hSqusre 24, Lot 83 

REARING DATES: September 16, and December 2, 1987 
DECISION DATE: J a c u a r y  6, 1988 

FINDINGS @F FACT: 

1. This appeal- concerns the c o c s t r u c t i o n  of a build- 
ing to be occupied by retail and office uses on lo? 
Square 24, of premises 1250 24th Street, N . W .  In Zo 
Conmissicn Case  No, 84--19C, in Order No, 
Carrmissicr, zpproved the constructi on of th 
Planned U n i t  Cevelopment ( r s P U D ' t  1 

2, Appellants appeal from the decision of the Acting 
Zoning Administrator, dated April 27, 3.98'7, that the color 
of window glass, color of brick, and color of window trim do 
rot v i o l a t e  condition KO, 1 3  of Zoning Commission Order No. 
453. 

3. Z.C. Order No. 453 became f h a l  and effective on 
Fay 3, 1985. Zoning Commission Order Zuo. 474, which became 
final and effective on October 18, 1985 I "clarified'~ Order 
KO. 453 in a Tpamer that is not material to this appeal, 

4. Condition No. 13 of Order No. 453 reads as fol- 
lows : 

Minor architectural modifications may be made to the 
plans, such  as architectural treatment of windows and 
the arckitectursl treatpent of the frovt entrance. The 
shade of the brick and facade glass shall be as shown 
on Exhibit No. 652%. 

5. Appellants contend thhat by examinatioc of Exhibit 
K O .  65A, it becomes evident that:, (1) the brick is required 
t~ be red or brown; (2) the g l a s s  is required to be clear; 
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and ( 3 )  t h e  window t r i m  i s  r e q u i r e d  t o  be g r e e n .  A p p e l l a n t s  
submi t  f i i r - t h e r  that a l l  of this i s  r l e a r l y  e v i d e n t .  

6 .  A p p e l l a n t s  con tend  t h a t  the b r i c k  0x1 t h e  e a s t  
f a c a d e  o f  t h e  s t r u c t ~ r e  h a s  heen  p a i n t e d  o f f - w h i t e  o r  ore!.; 
t h e  g l a s s  i s  c l e a r ;  a n d  t h e  window t r i m  i s  w h i t e  o r  
o f f - w h i t e .  

7 .  With r e s p e c t  t o  t h e  i s s u e s  t h a t  this a p p e a l  
p r e s e n t s ,  Zoning C o ~ r n i s s i o n  Order  N o ,  4 5 3  i s  ~ o t  as 
s e l f - s u f f i c i e n t  i n  term.s of c l a r i t y  2s would be reascnably 
and p r a c t i c a l l y  require? for i t s  e f f e c t i v e  a d v i r i s t r a t i o n  by 
t h e  Zoning A d m i n i s t r a t o r .  In p a r t i c u l a r ,  t h e  Order  does  n o t  
s t a t e  i n  so many words t h e  i n t e n d e d  c o l o r  of t h e  b r i c k  o r  
windows; n o r  does  it s t a t e  any r e q u i r e m e n t  f o r  t h e  window 
t r i m ;  nor does  it i d e n t i f y  co lo r  o r  ma te r i a l .  samples  by 
r e f e r e n c e  to a b rand  nane o r  m a n u f a c t u r e r ,  and i d e n t i f y i n g  
number. 

8 .  The word "shade"  i s  t h e  o n l y  d e s c r i p t i v e  wcrd that 
a p p e a r s  i n  Cond i t ion  N o .  13  in r e f e r e n c e  to t h e  "ccc?lo~" oi 
t h e  b r i c k  and f a c a d e  g l a s s .  "Shade" i s  d e f i n e d  ar,$ commonly 
unde r s tood  t o  r e f e r  t o  r e l a t i v e  1iyhtrr :ess  o r  d a r k n e s s ,  n o t  
tc a d i f f e r e c t i a t i c n  am~ong c o l o r s .  

9 .  1 2 5 0  Twenty-Fourth S t r e e t  A s s o c i a t e s  L imi t ed  
P a r t n e r s h i p ,  i n t e r v e n o r  i n  s u p p o r t  o f  t h e  r u l i n g  of t h e  
Zcn i rg  A d m i n i s t r a t o r ,  h a s  a 39-year ground l e a s e  for t h e  
site, and is P c ; ~ r ~ r a l  parPr,er i n  a p a r t n e r s h i p  t h a t  h o l d s  a 
3 7 - 5 7  p e r c e n t  f e e  i n t e r e s t  i n  t h e  s i t e .  

10. I n t e r v e n o r  f i l e d  G' n o t i o n  t o  d i s m i s s  t h e  a p p e a l  on 
t h e  fo l lowing  g rcunds :  (1) t h e  a p p e a l  was u n t i m e l y  f i l e d ;  
a ~ d  ( 2 )  t h e  a p p e a l  i s  b a r r e d  by "rhe d o c t r i n e s  of l a c h e s ,  
w a i v e r ,  and  e s t o p p e l .  Because of t h e  complex i ty  of t h e  
f a c t s  on which i n t e r v e n o r  r e l i e d  to e s t a b l i s h  a b a s i s  f o r  
the motion t o  d i s m i s s ,  t h e  Board de te rmined  t o  r e s e r v e  a 
r u l i n g  or t h e  motion u n t i l  a f t e r  t h e  h e a r i n g  on t h e  m e r i t s  
of  t h e  a p p e a l ,  

11. A p p e l l a n t s  moved t o  d i s q u a l i f y  t h e  f i r m  of F j i lkes ,  
A r t i s ,  Hedrick ar,d L a n e  from t h e  r e p r e s e n t a t i o n  o f  
i r t e r v e n o r ,  on t h e  ground. t h a t  ar: employee of t h e  f i r m ,  
S teven  E .  S h e r ,  i s  d i s q u a l i f i e d  from working on t h e  ma t t e r ,  
and t h a t  t h i s  d i s q u a l i f i c a t i o n  e x t e n d s  t o  t h e  e n t i r e  f i r m ,  

12. M r ,  Sher  s e r v e d  a s  Execu t ive  D i r e c t o r  o€ t h e  
Zoning S e c r e t a r i a t  when Z . C .  C a s e  N o .  8 4 - 1 9 C  was pending .  
H e  r e s i g n e d  e f f e c t i v e  August 3 1 ,  1 9 8 5 .  The p o s i t i o n  of  
Execu t ive  E i r e c t o r  h a s  n o t  been d e s i g n a t e d  as cove red  by 1 8  
U.S.G 207 Ed) 

13.  M r ,  Sher i s  n o t  a n  a t t o r n e y .  
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14, Since August 31, 1985, Nr. Sher has nc: t  discussed 
Zonirq Commission C a s e  No, 8 -19c: w i t h  any  offi .cer of t h e  
District of Colunbia Government. 

15. On December 31, 1985, the District o f  Columbia 
Department of Consumer and Regulatory Affairs issued 
Building P e r m i t  No. B311808, authorizing construction of the 
F G E  

16, In a series of administrative decisions ahout +he 
issues that are before the Boardl irr t h i s  appeal, the Zonincj 
Administrator ruled as s e t  forth in Findings of Fact 
numbered I7 throuqh 21. 

17, On M a r c h  38, 1986, the Zciling Administrator, 2ames 
S. Fahey, r u l e d  that Condition No, 13 of Z,C.  Order KO, 453 
applied to the color- o k  the brick ard glass, as shown in 
Exhibit No.. 65A, a n d  no t  to other facade components, f o r  
example, mul l io r , s  ard precast. 

18. On S u l y  14, 1986, Mr. Fahey determined t h a t  a 
pailit sar~ple, that is a paint chip, Exhibit 0. 35 in this 
record, and identified a . ~  a r i x  of Pratt and Lanibert R0189W 
(Feather G r a y  XI), Pratt and Lambert R0183W, (Chalk Gray I), 
and Pratt and Iambert R 0 1 8 8 A  (Sicilian Umber 11) , matchel 
Ex. No. 65A.  

19, In November, 1986, the Deputy Zoning Administrator 
determined t h a t  glass then being instal-l.ed in the front bow 
section had a greenish tint, apd conformed to Ex. 65A, 

20. On March ls, 1987, a zoning inspector det-errriredl 
that the color of glass and co lor  of paint being tired to 
repaint the PUD complied with Condition No. 13, 

21. On April 20, 19 7, the Acting Zoning 
k d m i n i s t r a t o r ,  together w i t h  appel lants and counsel f o r  
appellants, inspected the PUT: sitee. On April 27, 1987, the 
Acting Zoning Administrator wrote counsel for appellants 
that, based GT; h i s  inspection: the building matched E x l i i b i t  
65A; the co lo r  of paint conformed to that approved by the 
Zoning Administrator in July, 1986; and the appearance of 
the glass of the "bow w i p d c w ' '  area matched Ex. No. 65A.  

22, As the Acting Zoriirg Administrator pointedly tes- 
tified at the hearing, "Exhibit 65A, without any reference 
to a n a n e d  color for both the brick and glass left the 
Zoning Adrninis t ra . tor  to determine to the best of his ability 
the color brick and glass tc be usec?." 

7 3 ,  Because Crder  No, 453 lacked specificity as to the 
color  of brick, window trim, or glass, the Zoning 
Administrator bad the responsibj lity and authority to 
deterp.ine what t h e  Zoning Conmiss ion  intended to require, 
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Fxpert testimony a? the hearing c a n n o t  siipiply a s p e c i f i c i t y  
that goes beyond .L l ;c? t  w h i c h  the Zoning C ~ r n n - ~ i ~ s i o n  r q r r i r c d ; .  

24, SrL Light of the djrectior provided ir, 7 . C ,  Order  
No. 453 together with the consideration cf reasonable 
sources of claarj fying infomation I the Zoning Administrator 
an? Acting Zoning Administrator xade  reasonable 
aZministrstive decisions. 

25. This appeal was f i l e d  ort June 19, 1 9 8 7 .  

CONCLCSIONS OF LAW: 

1. The firm of. Wilkes, A r t i s ,  ETearick act? T a n e  is not 
disc ;ua l i f iec?  fron, participatin? in khis appeal. The 
disciplinery rules that apply to a t t o r - n e l s  ao not apply to 
Mr. Sher, For t h a t  reason, r. S h e r  need not  be formally 
sc-reeneG fron, contact with the attorneys of the firm who 
reFrcsent intervenor, Nor does 18 U.S.C. 207 require such 
s c r c e r - i n g .  To the contrary, thet provision allows a Former 
errFlcyee who h h s  not been 2eeiqnated under 18 U . S . C .  2 0 7 6 d )  
to provi6e "IL hcuSE" ssristance in connection with 
represertation, Pr- Sher has not ac ted  in any way that is 
proscribed by 18 U.S.C. 207, ir,sofar as it applies to him. 

2. T1.e decision o€ the Zcr,ing Administrator GT? April 
2 7 ,  1 9 3 8 ,  that the orgoincj painting cf the building, and the 
glass, ccnformed to Z o n i n g  Commission Order No. 453, is an 
appealable dtcisicn, 

3 .  As t~ the April 27, 1987 decision, the appeal is 
not untimely, a n d  the motion tc dismiss is denied, inscZar 
as it ref-zt-cs t o  challanging the jurisdiction of the Board, 

4 -  Because the Board has concluded to affirm the 
administrative decision on the merits, it need n o t  rer:der 
- the  a.f firmative d e f ~ n s e s  af waiver laches I and estoppel I 

and the Board will not address -khGs.e issues ir this 
decision 

5 ,  Zoning Commission Order Rc. 453 does ;9ct specify 
either the shade or color of wii-idlow trim.. 

6. The test before the Ecard is not whether the 
administrative d e c i s i o n  before it is the one that the Board 
w c u l d  have raze in the first i n s t a n c e ,  but whether there wz:s 
a reasonable basis for the decision. 

7. The decision of the Zoning Administrator on April 
e c  

I 3 9 8 ?  is a rcasonable inteiprctation of the meanire of 
Cclridition No. 13 of Zoning Cormission Order X G .  453. To the 
extent.. that there is l e g i t m a t e  room for disagreement ahout 
this i E E : U e l  the f a u l t  lies in the t e r m s  of Oreer &o. 
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and not. i n  t h e  a d m i n i s t r a t i v e  d e c i s i o n  t h a t  i s  before  t h e  
B o a r d ,  n o r  i n  t h e  e a r l i e r  a d m i n i s t r a t i v e  d e c i s i o n s ,  

Accord ingly ,  it- I F 0 DFFED t h a t  t h e  appeal is PEKTED 
and the d e c i s i o n  of  t h e  Zoning A d m i n i s t r a t o r  is U P H E L D ,  

TTOTE: 4-0 ( C h a r l e s  R, N o r r i s ,  Paula L. Jewell, and 
W i l l i a m  F. MeIntosh  t o  deny an 
C a r r i e  1;. Thornhill t o  deny arid uph0l.d by 
proxy)  (I 

BY ORDER OF THE D,@. BOA 

ATTESTED BY : 

E x e c u t i v e  Oi rector 

- FINAL DATE O F  ORDER:  


