@Bouernment of the Bistrict of dolumbia
ZOMING COMMISSION

2,

Appeal Mo, 14752 of Gloria McQueen Johnson, and Joseph and
tamona Blackpall, pursuant to 11 DCME 3200.27 and 31065.1,
+

3
&
from the decision of the Director of the Department of

Consumer and Begulatory Affairs made on November 3, 1987 to

the effect that it is believed to be inappropriate to revoke
the Certificate of Occupancy B138861 issued on May 30,1984,

which authorized & 4-unit apartment house
District at premises 1838 16th Street, N.W.

s

HEARING DATE: March 16, 1988
DECISION DATE: April 6, 1988
FINDINGS OF FaACT:

1. The propertyv is located on the west side of 16th
Street, between 8§ and T Streets and, i1s known as premises
1838 168th Street, N,W. it {8 zoned B-5-C,

7. The property is improved with & four-story brick
apartment building. The premises has been cccupied as an
apariment building since 1947.

3. Certificates of Occupancy Wo, 112212, dated March
19, 1947; B-7886¢, dated Beptember %22, 187Y2; and B-116840,
dated Cetober 11, 1979 evidence the use ¢f the premises as &
five-unit apartment building.

4, On May 29, 1984, Lwstine Realty Co., Inc. filed an
p@il@“ ion for a Certificate ef Gceupancy for a four-unit
apariment huziu ng on behall of Marlyne L. Eiaian;. The
issuance of Certificate of Occupancy No. B-138861 is the
subject of this appeal, which was filed on December 14,

1get.

5. The 1984 application for Certificate of mcchp ney
requested an “@wrﬁrwﬁip Change" for the subiect premises,.
The applicaticen {form did not contain = equest for an
"Ocecupancy Use Change." The fleors to b@ cccupied for the
nvroposed use were listed gs the first and second floors,.
The proposed use was listed as “aparémﬁhk rentals ~ four

units®, The 11090¢eg ocecoupsancy was of four units. The
prior use was listed as "Same -~ four units, first floor
office/owner occupied.” The application was incorrect
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insofar as it suggested that the prior certificate of
osccupancy authorized only four spartment units, as to the
floors on which the apartments were located, and indicating
"nno basement.

6. Mo ?GWiRSpQCtiﬁﬂ of the premises took place during
review of the 1984 application for a Certificate of
Occupancy. Based on the information provided on that

application, Certificate of OUcecupancy MNo. B-138861, dated
Mav 30, 1084, was issued for an apartment building, four
units.

7. There is no evidence o v Certificate of
Occupancy permitting office use of any type at the premises

s

8. On September 25, 1987, counsel for the appellants
reguested the Director, Departwent of Consumer aﬁé
Regulatory Affairs, to revoke Certificate of Cccupanc
B-138861

v No.

9, By letter dated MNovember 3, 1987, the Director,
Department of Consumer and FRegulatory Affairs, advised
counsel for the appellants that the premises should have
heen inspectied before issuance of Certificate of OCccupancy

~138861, but that iif would be inappropriate to revoke that
Certificate of Occupancy because of the "time frame™ and
absence of structural violations.

16, At least one floor of the premises, in addition to
the first and second {floors, is in active occupancy by a
dwelling unit.

il1. There 1is no evidence before the ?cxvd which
suggests any pratical barrier to requiring Certificate of
Occupancy B-138861 to be replaced by one which corrects the
errors on that Certificate of Occupancy.

12. In 1982, the Advisory Neighborheced Commission 1C
ral citizens associations, and neighboring residents
n advising District of Columbia wmvevﬁment officials and
rtments of the existence of an illegal office ope ¢
t the subject premises and requesting enforcement
oning Regulations.

e
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13. 7The FBoard received a resclution in support of tihe
appeal from Advisory MNeighborhood Commission 1C, on March
22, 1988, parvuaﬁt to the Board's waiver of the seven day
filing requirement. QRepresentatives of the Dupont Circle
Citizens Associetion, the Midway Civic Assocociation, the
Residential Actial Ceoalition, the ANC and nearby residents,
by letter and by testimony at the public hearing, supported

&7

the appeal and confirmed statements as to the actual
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Ccﬁflgvrﬂniom and previous uses of the building which were
misrepresented in the applicatoen for Certifi c&te of

Gccupancy, the previaua existence and subsequent
discontinuance of an illegal office use on the j}ka floor

¢f the premises, and citﬂﬂep efforts to obtain enforcement
regarding the discontinuance of the illegal office use since
app?@ﬁimﬂféiy 1982

t4. The iS sues and concerns of Aﬁvisnry Neighborhood
Commission 1C, as set forth in its written submission, may
be summarized as follows:

[¢¥]

A The cccupancy of the premises has not been
correctly reduced from five unots to four units.

B, Commercial use of a portion of the premises for an
office violates the R-5-C use requlatlﬂns.

C. Since 1882, neighborhood civie groups and
residents have been actively complaining teo
District officials about the building.

. The 1984 oeapplication {for a Certificate of
Cccupancy contained false information in the
nature of misrepresentations sabout (1) an
"ownev-occupied office", (2) the floors in use;
(3) the basement; and {(4) the gross floor area of
the cccupied un;tp.

E. The owner has used the "illegally obtained"
certificate of occupancy to secure an exemption
from the application of rent control legislation,
and to increase the rent of the apartment units at
the premises. The owner should net be allowed to
benefit in this way.

F. The Hoard's {function is to oversee the activities
of District agencies and direct them to comply
with applicable laws.

15, In 1978, the owner began to use one f{irst floor

unit of the subject premises as an office. The configura-
tion, in fact, of the building therebv became as follows:

(a) first floor - office and one rental unit: and (b}
gsecond, third and fourth floors - one rental unit on each

floor. No Certificate of Occupancy was applied for or
issued to veflect or lawfully estabﬁish the use of the
premises as a four-unit apartment building with an
owner-occupied office,

18. Before the conversion of the first floor unit to
office use, the configuration of the building had been as

follows: (a)y first {floor - two rental units: and (b)
econd, third, and fourth floors - one rental unit on each

fioor.
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i7. In Movember, 1985, the Department of Consumer and
gulatery Affairs advised the owner that the use of the

first floor unit as an office was illegal and had to be
terminated. The office use was terminated in early 1986,
and the unit is now being used for storage purposesg,

including storage which is not accessory to the apariment

use, and which appears to be accessory to off-site uses.

18. The Director, Department of Consumer and
Regulatory Affairs, determined that it was inappropriate ftc
revoke the Certificate of Occupancy because of the lenghth
c¢f time which had elapsed between its issuance and the
request for reveocation; Dbecause the illegal office use has
been vacated; and because inspection of the property
revealed no evidence that the misvepresentations on the
application had a substantial bearing on the safety of the
occupancy. The Zoning Administrator testified that the
Certificate of Cccupancy in question was issued erroneously,
because there was no conducted re-inspection of the property
prior to i{s issuance.

19, The most recent inspection of the property, on
March 15, 1988, confirmed that the first {loor unit
previcusly used as office space was being used for storage
purposes. The Zoning Administrator further testified that
he was unaware of the differences between the information
given on the application for Certificate of Occupancy
regarding the number of floors and the sgquare footuge
occupied relative to the actual occupancy, size and
configuration of the building and he, therefore, did not
address that issue.

20. Counsel for the owner argued that the Distfrict
should be estopped from revocation of the Certificate of
Cececupancy based on the length of time which elapsed since
the issuance of the Certificate of COccupancy. Other than
the mere passage of time, the owner has submitted no
evidence setting forth the elements of estoppel, as those
elements could arguably apply to this case.

CONCLUSIONS OF LAW AND OPINION:

1, Although appellants are primarily concerned about
the impact of the appeal on the applicability of District
laws relating to vrent stabilizaticon, this Board has
jurisdicition cnly over issues which arise under the Zoning
Act and Regulations.

2. Thie Board is not the appropriate agency to
determine whether the premises have been at any time or are
currently a "housing accommodation of 4 or fewer rental
units" as that term is set forth, together with other
elements, in D,.C, Code Sec. 45-2515(a)(3).
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3. Insofar as the owner @f ﬁﬁe site limited the
extent oif the use amthorf?eﬁ by walid Certificates @f
Cecupancy B-79960 and B-116840, the owner did not violate
the Zoning Act or Reguldtlank The Board has no author 1t3
to determine whether any other District law limits the power
of an owner of housing accommodations to terminate the
active us e of anv portion of those accommodations.

4. Although they appear in the Housing Regulations
rather than the Zoning Pegulations, that is in Title 14,
DCMR, rather than Title 11, 14 DCVMRE 1402.3 and 1402.4 appear
to heve been adopted under the gemes?E suthority of the
Viayvor and subordinate Executive Branch officers under D.C.
Code EBec. 5-427 to administer the Zoning Xegulations,
including the provisions the*eof relating to certificates of
occupency, and to make reascnable regulations about the
process for the excerise ol ift administrative autherity.

5 The Board agrees with the conclusion of the Zoning
trator and the Director, Department of Consumer and
ory Affairs, thet pursuant tc 14 DCOVR 1402.3 and

, the premises should have been reinspected before
iance of Certificate of Occupancy B-1388¢61.

. The Board disagrees with the conclusion that
reveocation of Certificate of CGecupancy B-1388861 was not
appropriate. Whether the erroneous information in the

application for that certificate of occupancy was submitted
willfully or carelessly, the District had authority fto
require the owner to bear the burden resulting f{rom the
errors and the need to correct them. Further, there is no
evidence that corrective action would have caused the owner
any undue burden or expense

7. Heither the Zoning Administrator nor the
intervenor has contended that the appeal from the November,
1987 decision of the Director, Department of Consumer and

latory Affairs, was untimely or prejudicial, and the
Board concludes fb”t the appeal is timely, and that the
Zoning Adminisiraitor and intervenor have been able to
participate fully and effectively in the proceeding before
the Board.

o

The DBoard concludes that it & as accorded the great
weight required by statute to the issues and concerns of the
Advisory MNeighborhood Commission. Accordingly it is
ORDERED that the appeal is GRANTED and the dec cision of the
Director, Department of Consumer and Regulatory Affairs, is
REVERBED.

VOTE: A-0 {(Charles B. Morris, William ¥. Mcintosh,
Faula L. dewell and Carfie L. Thornhill to
rprparnt )
grant )



GOVERNMENT OF THE DISTRICT OF COLUMBIA
BOARD OF ZONING ADJUSTMENT

APPLICATION No. 14752

As Executive Director of the Board of Zoning Adjustment,
I hereby certify and attest to the fact that a copy of the
Order of the Board in the above numbered case, said Order
dated JUL 25 1988 , has been mailed postage prepaid
to each party who appeared and participated in the public
hearing concerning this matter, and who is listed below:

Brian D. Riger, Esq. Harnam S. Arneja, Esq.
Gilder & Riger 2025 I St., N.W., #1102
4801 Mass. Ave., N.W., Ste. 400 Wash, D.C. 20006

D.C. 20016

B. Harold Smith, Chairperson
Advisory Neighborhood Commission 1-C
2425 18th Street, N.W.

Washington, D.C. 20008

Anne Sellin
1834 16th Street, N.W.
D.C. 20009

Katheryn Eckles
Midway Civic Assn,
1524 T Street, N.W.
D.C. 20009

Mr. Guido Fenzi

Chairman, Zoning Section
Dupont Circle Citizen's Assn.
1824 16th St., N.W.

D.C. 20009

Mr. Marc Goodman

CSRH

4034 Calvert St., N.W,
D.C. 20007

EDWARD L. CORRY O/ 7‘
Executive Directdr

DATE: JUL 25 1988




