Gouernment of the Bistrict of Cohunbia
ZONING COMMISSION

Zoning Comm ssion Oder No. 496-D
Case No. 85-19C
(PUD and Map Anendnment @ 1717 Rhode Island Avenue, NW =~
St. Matthews)
Noveni ber 10, 1997

By ZC. Oder No. 496, dated Novenber 3, 1986, the Zoning
Conmi ssi on for the District of Columbia approved an
application of the Archdiocese of Washington, D.C., for
consolidated review of a planned unit developnent (PUD) and
rel ated change of zoning from SP-1 to C-3-C for property
| ocated at 1717 Rhode Island Avenue, N W

The PUD site is conprised of Lot 89 (former |ots 85, 803,
841 and 843) in Square 159; neasures 51,053 square feet in
land area; and is inproved with the St. Mtthew s Cathedral
and four church-owned row structures.

z.C. Oder No. 496 approved a proposal to renovate parts of
the four row structures, retain the church sanctuary, and
construct a new office building with a height of not nore
than 114 feet and a floor area ratio (FAR) of not nore than
4. 3. Z.C. Order No. 496 becanme effective on January 16,
1987, and was valid for tw years, until January 16, 1989.

Subsection 2408.10 of the Zoning Regulations allows the
Zoning Conmssion to extend the validity of a PUD "for good
cause shown" upon the request of the applicant being made
prior to the expiration of the PUD.

By ZC Oder No. 496-A dated January 14, 1991, the Zoning
Comm ssion approved the extension of the validity of the PUD
until April 8, 1992 and, if an application for a building
permt is filed not later than that date, the validity of
lt)he_ PUD was extended until April 8, 1993 for construction to
egin.

By letters dated Novenber 25, 1992, and February 23, 1993,
counsel for the applicant requested an additional two-year
extension of the validity of Z C. Oder Nos. 496, 496-A

By Z.C. Order No. 496- B, the Comm ssion extended the
validity of Z C  Oder Nos. 496 and 496-A for a period of
two-years; that is, until April 8, 1994, by which tine
application for a building permt nust be fjled, and
construction nust begin no later than April 8, 1995.
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By Z. C. Order No. 496- C, the Conmission extended the
validity of Z. C. Oder Nos. 496, 496-A and 496-B for a
period of two years; that is, until April 8, 1996, by which
time application for a building permt nust be filed and
construction nmust begin no later than April 8, 1997. 1In
making this determnation, the Zoning Commission considered
the applicant's nmotion for extension, the report of Advisory
Nei ghborhood Comm ssion 2B (ANC), other correspondence in
opposition and the OP report. The Comm ssion found the
following as the basis for the extension:

1. Many of the developers of PUDs which were approved
bet ween 1985 and 1990 were seeking extensions of the
original approval periods. Unf avorabl e econom ¢ narket
condi tions wer e | argely responsi bl e for this
occurrence, even though the previous unfavorable nmarket
conditions had begun to inprove.

2. The applicant had remained committed to the conpletion
of the project, having spent nore than $8 mllion in
actual devel opnent of the project. Additionally, the

applicant had provided significant up-front project
anenities as required by Z. C. Oder No. 496.

3. Pending litigation and delays in securing partial
derol ition and building permts resulted in the
applicant being unable to conmt to a construction
schedule for a potential tenant, and encunbered the
project's financing.

The Conmi ssion found that the PUD was approved prior to the
enact ment of the bupont Circle Overlay District (DCOD) and
was, therefore, not subject to the DCOD provisions.
Additionally, the Conmi ssion noted that the PUD density of
4.3 FAR is not inconsistent with the density guidance of the
Comprehensive Plan, as anended. The Plan designations for
the site translate into zone districts that allow PUD
comrercial densities between 3.0 and 4.5 FAR and total
densities ranging between 4.5 and 5.5 FAR Only the height,
endorsed by the Historic Preservation Review Board at 114
feet, exceeds the 90-foot limt which results from a direct
translation of the Plan. The Zoning Conm ssion further
found that its decision to extend the validity of the PUD is
in the best interests of the District of Colunmbia and is
consistent with the intent and purpose of the Zoning
Regul ations and Zoning Act.

On March 20, 1997, the law firm of WIlKkes, Artis, Hedrick
and Lane, on behalf of the applicant, filed a notion for
further extension of Z C.  Oder Nos. 496, 496-A 496-B and
496-C pursuant to Section 2408.10 of the Zoning Regul ations,

as anended by the text amendnent related to "Good Cause" for
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PUD time extensions, adopted by Z. C. Order No. 810. The
notion also requested that the Zoning Conmm ssion address the
remand in the Residential Action Coalition v. District of
Columbia Zoning Commssion ("Residential Action"), No. 95-
AA-1121 (1995) and Hotel Tabard Tnn v. District of Colunbia
Zoni ng Conm ssion (" Tabard Tnn"), 661 A.2d 150, 154 (D.C.
1995) .

The notion noted that the sole criteria for deternining
whether a PUD should be extended is whether there is "good
cause shown" (see 11 DCWR 2408.11).

The applicant's mot i on stated that the pendency of
litigation challenging the last two orders of the Zoning
Conmi ssion, Order Nos. 496-B and 496-C, serves as "good
cause" for the Commi ssion to extend the PUD.

The applicant's nmotion also stated that in addition to being
a criteria for denonstrati n% good cause for a PUD tine
extension, pending litigation has substantially hanmpered the
applicant's ability to obtain financing and to conmt to a

conpl etion schedule for any potential t enants. The
applicant noted that prospective |enders, builders  and
tenants will not rely on an appealed PUD Order until the

Commi ssion's decision is no longer subject to reversal.

The notion further stated that project opponents appeal ed
the last two tine extensions (496-B and 496-C) to the D.C

Court of Appeals. As noted above, the Court remanded the
case to the Zoning Commission for further proceedings

consistent wth the Court's Tabard |Inn decision. Wth
regard to the Tabard Inn decision, the Zoning Conmi ssion has
approved, in Oder No. 810, a text anmendment related to PUD

time extensions. The "good cause" text anendment provides
standards for determ ning good cause and for determ ning
when a hearing is required. Pending litigation is a

specific criteria which the Zoning Commi ssion must consider
in determ ning whether there is good cause for a tine
ext ensi on.

The applicant further stated that the
pending litigation is sufficient in and
of itself as to why the applicant has had
difficulty obtaining a lead tenant. The
pending litigation not only hanpers the
applicant's ability to commit to a
construction schedule for a potential
tenant, but also encunbers the project in
terms of obtaining financing.
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The applicant's notion also stated that Section 2408.10(b)
of the "good cause" text amendnent provides:

2408. 10 The Zoning Conmm ssion nmay extend
the peri ods set fortkr in
Subsections 2408.8 and 2408.9
for good cause shown upon the

filing of a witten request by
the appl i cant bef ore t he
expiration of the approval;

Provi ded, t hat the Zoni ng

Conm ssion deternmines that the
following requirements are net:

* * *

(b) There is no substantial
change in any of the
mat erial facts upon which
the Zoning Conm ssion based
its original approval of
the pl anned uni t
devel opnent t hat woul d
underm ne the Conm ssion's
justification for approving
the original PUD, and.

There have been no changes inpacting the PUD since Oder No.
496-C was issued approving the third tinme extension. O der
No. 496-C specifically evaluated whether there had been any

substantial changes inpacting the approved PUD and found
that there had been none.

Finally, the applicant's notion discussed whether a hearing
was required. Section 2408.12 provides:

The Zoni ng Commi ssion shall hold a public
hearing on a request for an extension of the
validity of a planned unit devel opment only
if, in the determnation of the Conm ssion,

there is a material factual conflict that
has been generated by the parties to the
pl anned unit devel opment concerni ng any of
the criteria set forth in  Subsection
2408. 11. The hearing shall be limted to
the specific and relevant evidentiary issues
in dispute.
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The applicant stated that it net the criteria under Section
2408.11(c) ("pending litigation") as a denobnstration of good
cause. Thus, there was no need for a Section 2408.12
hearing to determne whether a material factual conflict
exists with respect to the criteria of Section 2408.11.

Counsel for the Dupont Circle Citizens Association (DCCA)

and the Residential Action Coalition (RAC), by letter dated
March 31, 1997, opposed the tine extension request. DCCA
and RAC argue that (1) the subject PUD tinme extension
request does not neet the "good cause" exception standards;

(2) there is no pending litigation evidencing "good cause"

for a time extension; and (3) there have been materi al

factual changes to the Conprehensive Plan and Zoning
Regul ati ons which undermine the original PUD approval.

By report dated April 28, 1997, the Ofice of Planning (OP)
recomrended that the Commission extend the validity of the
subject PUD and related map anmendnent for two additional
years. As it had done in the past, the OP analyzed the
effect of any subsequent anendnments to the Zoning Regu-
lations and the Map, and to the Conprehensive Plan since the
PUD was approved. The OP report states:

At the tinme of the approval of the PUD
and Map change, the site was designated
for high-density commercial l|and use on
the 1985 GCeneralized Land Use Map of the
Conpr ehensi ve Pl an. In 1989, t he
Conprehensi ve Pl an was anended. Wth
that anmendment, the Conprehensive Pl an
CGeneralized Land Use Map now depicts the
site's use and density as being governed
by the policies of tw separate |and use
cat egori es. Cenerally, the eastern half
of the site is now located in an area
designated for m xed-use, nmediumdensity
resi dential / medi umdensity conmmer ci al

| and uses.

The western half of the site remins

unchanged, desi gnated for high-density
comercial |and use.

A direct translation of mediumdensity
comercial would produce either a C3-A
or a C3-B zone district. Wth a PUD,
t he maxi mum conmerci al densities woul d
range between 3.0 and 4.5 FAR . .
Total densities would range between 4.5
and 5.5 FAR

i o
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In 1991, the Zoning Comm ssion created
the Dupont Circle Overlay District
(DCOD), which includes the site of the
proposed PUD. Because the proposed PUD
was approved by the Commission prior to
the enactnent of the DCOD, the proposal
can proceed as originally approved and
woul d not be directly affected by the
DCOD regul ati ons. It should be noted
that the Conmission's approval of a two-
year time extension in Oder 496-B
occurred in June 1993, |long after the
Conpr ehensi ve Pl an desi gnati on and
zoning (DCOD) were modified for the area
which includes the 1717 Rhode |Island
Avenue PUD site. Based on the analysis
above, the OP concluded that the Zoning
Regul ations and Map and Conprehensive
Plan have not been changed for the
subject site since the Zoning Conm ssion
ext ended the PUD and related map
amendment in Order No. 496- C. The
changes that had occurred prior to that
time were reflected in that order.

No report was submtted by Advisory Neighborhood Conm ssion
(ANC) 2B.

On May 13, 1997, at its regular nonthly neeting, the Zoning
Commi ssion considered the applicant's notion for extension
of the validity of the PUD, the opposition of DCCA and RAC
and the report of the OP. Based wupon the text anendments
related to "good cause" adopted by the Zoning Conmi ssion,
t he Conm ssion finds:

1. Under Section 2408. 11(c), the appl i cant has
denonstrated good cause for a tine extension based upon
the existence of pending litigation or such other
condi tions, ci rcunst ance or facts beyond the
applicant's reasonabl e control which  renders the
applicant unable to conply with the time limts of the
PUD order. The Commi ssion finds that the specific
provi sion of the Zoning Regulations is not linmted
solely to pending litigation, but enconpasses other
related actions beyond the applicant's control. DCCA

and RAC argue that there is currently no pending
litigation since the Court of Appeals has remanded
Or der Nos. 496-B and 496-C to the Conmm ssion for
further proceedings consistent with the Court's
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June 29, 1995 decision in Tabard Inn. DCCA and RAC do
not address the significant™ Tact that the Conm ssion's
order responding to the Court's remand only becane
final February 14, 1997. Because of the tine involved
in developing the "good cause" text anmendnents in
response to the Court of Appeals' remand, the applicant
is again faced with the need for a tine extension.

Under the current terms of Order No. 496- C,
commencenent of construction of the project was
required by April 8, 1997. Unti | t he Conm ssi on

determ nes that the existing time extension orders
conply with the regulations for PUD extensions, the
appl i cant faces the same risks as wth pending
[itigation.

2. Consi stent with Order No. 496-C, the Conmm ssion finds
that the applicant remains commtted to the conpletion
of the project, having already expended a large sum of
noney in actual devel opnent of the project.

Addi tionally, t he applicant has provided significant
up-front amenities as required by Z C. Oder No. 496.

3. The Comm ssion finds that there is no need for a
further hearing. The OP report adequately addresses
the effect of changes to the Conprehensive Plan, the
Zoning Regul ations and the Map. Furt her, the
Comm ssion notes that, in footnote 12 of Hotel Tabard

Inn v. District of Colunbia Zoning Conmission (" Tabard

[nn"™), 66l A.2d4 150, 155 (DC 1995), the Court stated
that:

Petitioners also claimthat the Zoning
Comm ssion failed to adequately consider

the anended Conprehensive Pl an, the
Dupont Crcle Overl ay District
regul ati ons (DCOD) and the ANC's
reconmmrendat i ons. However, in its order

extending the validity of the PUD, the
Zoning Commssion adopted the report
issued by the Ofice of Planning, which
evaluated the existing PUD under the

amended Conpr ehensi ve Pl an and
recomended the ext ensi on of the
validity of the PUD. The O fice of

Pl anni ng f ound t hat the PUD  was
consistent with the anmended Plan except
that the PUD exceeded the amended Plan's
maxi mum hei ght requirenent of 90 feet.

The O fice of Planning found that any
changes in the DCOD regulations affected
subsequent pups only, and thus had no
effect on the Archdi ocese's PUD. The
Zoning Comm ssion referred to the ANC's

TR R
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objections and recommendations in its
Oder, but ultinmately declined to follow
the ANC's recommendations.

Consequently, we conclude t hat the
Zoning Conm ssion adequately considered
the anended Conprehensive  Plan, DCCD
regul ations, and ANC recommendati ons.

In light of the Court Fhol ding the Conm ssion's prior
findings, the Conm ssion w not revisit the changes to the
Conprehensive Plan and the adoption of the DCOD.

The Zoning Conm ssion further believes that its decision to
extend the validity of the PUD is in the best interests of
the District of Colunbia and is consistent with the intent
and purpose of the Zoning Regulations and Zoning Act.

In consideration of the Conmission's findings and the
reasons set forth in this order, the Zoning Conmission for
the District of Colunbia hereby oroers that the validity of
Z.C. Oder Nos. 496, 496-A, 496-B and 496-C be exrenoen for
a period of two years; that is, wuntil April 8, 1998, by
which tinme application for a building permt nmust be filed.
Subject to 11 DCMR 2408.8, construction nust begin no |ater
than April 8, 1999.

Vote of the Zoning Comm ssion taken at the nonthly neeting
on May 13, 1997: 4-0 (John G Parsons, Jerrily R Kress,
Maybelle Tayl or Bennett and Herbert M Franklin to extend
the validity of Z C. Oder Nos. 496, 496a, 496B and 496D for
a period of two years.

This order was adopted by the Zoning Comm ssion at its
public neeting held on Novenber 10, 1997 by vote of 4-0
(John G Parsons, Herbert M Franklin and Maybelle Tayl or
Benn)ett to adopt, Jerrily R Kress to adopt by absentee
vote).

In accordance with provisions of 11 DCMR 3028, this order is
final and efferﬁve u§(m t%,mblicaticm in the D.C. Rpgister

that is,  on _UEC
7 /,_.,
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