Gouernment of the Bistrirt of Columbia
ZONIMG COMMISSION

TOMING COMMISSTION ORDER NO, 545
Cage No, 8H-14
December 3, 1987
Tuigi's Bridee - Vse of Puhlic fpace

Pursuant to notice, a2 publiec hearing of the Nigtrict of
Columhia Zoning Cormmission was held on Januarv 9, 1986, At
that hearing session, the Zoning Commission considered an
application from Giobatta C. Bruzzo, Tuigi's, Inec., Nebora
C. Bruzzo Trust and Giebatta C. Bruzzo, Jr., Trust,
("Applicants") for review and approval of the use of air-
space over a public allev, pursuant to the District of
Columbia Publiec Space Utilization Act of October 17, 1968,
as compiled at Section 7-941 et. feo. D.C., Code (1973). The
public hearing was conducted in accordance with previsions
of Chapter & of the Rules of Practice and Procedure before
the Zoning Commission, In Order Neo, 487, dated April 21,
1986, the Commission denied this application. Thereafter,
applicants filed & petition in the District of Columbia
Court of Appeals for review of the Commission’'s action, Ry
order filed Novembher 24, 19288, the Court remanded the case
to the Commission for further proceedings. The Commission
has now considered the application in light of the remand,

FINDINGE OF FACT

1. The application, which was filed September §, 1885,
reauested review and approval of the use of airspece
above a public allev hetween lots 43 and 61 in Saquare

117,
2. The Zoning Commission's iurisdiction in the execution

£

of airspace leases, pursuant to the Digtrict of Columbisa
Puhlic Space Utilization Act of October 17, 1068,
recduires in part, that:

"The Zoning Commission of the District of Columbia,
after public hearing and after securing the advice
and recommendations of the National Capital
Planning Commission, has determined the use to bhe
permitted in such airspace and has established
regulations applicahle to the use of such airspace
consistent with regulations applicable to the
abutting privatelv owned property, including
limitations and requirements respecting the height
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that there were no parking and loeding reocuirements
hecause of credits associasted with the existing uses,

and the construction of the addition would not require
on-site parking or loading,.

The District of Columbia NOffice of Planning (OP), bv
memorandum dated December 30, 1985, and bv testimonv
presented at the public hearing, recommended approval
of the application, noting that the air rights and

functional aspects of the allev are significant issues
in this case, OP indicated that the proposed use of
airspace proiect would provide additional restaurant

space and emplevment cpportunities, which are economic

development obiectives for the Central Emplovment Area.
0P recommended approval of the application, provided
that the arpnlicants address the following:

a. The allev shall be kept free from obstruction
and open to vehicular and pedestrian traffic
with appropriate signs, including during the
construction period;

b. The addition would he one-storv hisgh and of
brick construction to express continuitv of
the facade at 19th Street;

c. The passagewav under the proposed restaurant
addition should be designed as a positive

element of the building complex, not as leftover

space. The passagewav should be constructed
with a vaulted ceiling, springing from the

horizontal members on either side and repeating
the shape of the brick soldier course arch
above the upprer window on the front facade,
raigsing the floor level inside bv 15 inches,
as cecmpared to the drawings on file;

d. The npassagewav should be provided with
appropriate lighting to protect the functional
state of the allev, The windows currentlyv
proposed to he infilled with brick would be
kept open and functional;

e, The wiring and utilities connections should
bhe lecated somewhere other than the passage-
wav walls;

£, The rear facade, which can he seen from 206th
ftreet, should be designed with some recall
of the overall character of the 19th Street;
and,

. The signage should not include flashing
lights,
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No, g§h~14

h. The allev provides interior leoading access to
nearlv all buildines in the hlock bounded bv

L, M, 19th and 20th Streets, contrarv to Case
No, 76-27:

e

The applicants are submitting an vnacceptable
desien of the "hridge';

d. The applicants have alreadv expanded their
husiness onto public space with a sidewalk
cafe, so a second grant of public airspace
should be conditioned upon compliance with
applicable zoning regulations;

e. There is no rationale for the applicants te
evade parking reouirements enacted for the
henefit of the public;

f. The subiect proposal dignores handicapped
accessibilityv under the D.C., Architectural
Rusiness Act, T, C, Code §6-1701 and §6-1703;

o, Increased potential exists for impairing
firefighting anparatus to traverse the allev
or ladder access to rise over the bridge
structure. Neither 1is there anv new
emergencv exit;

h. Increased public health risks could exist
from additional garbage, rats, and noxious
odors;

o

. The addition of the ftunnel from the bhridge
structure will not improve or enhance the
streetscape,

The Commission has several specific areas of concern
ahout the application: (1) the size of the existing
sidewalk cafe; (2) the desiegn of the facade and the
arch; (3) trash collection; (4) loadirg; (5) parking;
and {(6Y access for the handicappred,

After the District of Columbia Court of Appeals remanded
this case to the Commission for further nroceedings,
the Commission undertook to identifv these issues
clearlv, to the end that the apnlicants would be able
to address them,

The Commission had expressed its concerns about handi-
capped access, parking, allev access, and loading in
Commission Qrder Mo, 487, PRv letters dated Februaryvy
17, 1887, and March 12, 1987, applicants’ counsel was
given opportunities to file further submissions.
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ITn a submission dated March 23, 1987 (Exhibhit 60), the
applicants explicitlv identified these igsues as ones
it was addressing in the submission. However, the
Commission finds that applicants did not therein
address the issues in anv substantive, practical wav,
That is, applicants did not submit a viable plan to
treat the areas of concern, Rather, applicants
undertook to persuade the Commission that its concerns
were not well founded,

After the Commission considered Fxhibit No. 60, the
Commisaion, through staff, wrote applicantis' counsel,
identified several areas of continuing concern, and
stated that the Commission would he prepared to decide
the case on the basis of the extant record, In replvy,
the applicaents stated that thev were nrepared to reduce
the size of the sidewalk cafe bv 90 sguare feet, and to
take other measures with respect to the sidewalk cafes,
and would he willing to submit a revised design and to
take reasonabhle steps to resolve anyv concerns that the
Commission mav have,

The Commission remains concerned ahout the application,
because the applicants have net submitted an adequate,
concrete proposal for resolution of its concerns,

Nothwithstanding the foregoing, the Commission finds
that the provisions of the Zoning Regulations which
generallv contrel use and development in a C-3-C
NDistrict, together with vregulations specifically
appnlicable to the proposed use and structure, will
reasonablv accommadate those concerns,

The proposed action of the Zoning Commission to approve
the application with regulatiens was referred fo the
Mational Capital Planning Commission (NCPC) under the
terms of the District of Columbhia Self-Government and
Governmental Reorganization Act., NCPC, bv report dated
Novemher 20, 1687, indicated that the pronosed regula-
tions would not adverselv affect the federal establish-
ment or the federal interests in the National Capital,
nor he inconsistent with the Comprehensive Plan for the
National Capital,

CONCTLIISTONS OF TAW

The Zoning Commission for the Digtrict of Columbia must
determine the use and zoning regulations applicable to
the use of airspace, consistent with zoning applicahle
to abutting privatelv owned propertv, for individual
applications as thev are brought before this Commission,
The standards for the Commission's approval are set
forth in section 7-1034, D.C, Code, wherein it is
provided that the Commission must establish such
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regulatiors "censistent with regulations applicable to
the abutting privatelv owned npropertv, including
limitations and recuirements respecting the height of
anv structure to be erected in such airspace, off-street
narking and floor area ratios applicable to such
structure, and easements of light, air and access...."

2. The Commission concludes, that the phrase "structure to
he erected in such airspace” includes the entiretv of
anv gstructure of which a part is to be erected within
airspace. The Commission has the suthoritv to adopt
regulations applicable fto the airspace and the parcels
assembhled in coniunction therewith,

2. The pronosed use of airspace pursuant to the
regulations which generallv applv to the C-3-C
District, together with regulations which apply to
the specific site, is reasonable,

4, Appreoval of the application weould be consistent with
the purposes of the Zoning Act (Act of June 20, 1938,
52 Stat, 797) bv furthering the general public welfare
and serving to stabhilize and improve the area.

5. Approval of this application is not inconsistent with
the Comprehensive Plan for the Mational Capital,

6. The proposed application can be approved with
conditions which insure that development would not have
an adverse affect on the surrounding communitv,.

7. The approval of the appnlication would promote orderlv
develeoepment in confermitv with the entiretv of the
District of Columbia zone plan as embodied in the text
and maps of the Zoning Regulations of the District of
Columbia,

In consideration of the Findings of Fact and Conclusions of
T.aw herein, the Zoning Commission for the District of Columbhia
herebv orders approval of this application for use of public
airspace above an allev bhetween lots 43 and 61 in Square 117
on the west side of 19th Street, hetween I and M Streets,
M.W., pursuant to the following regulations:

1. The airspace shall be developed and used in
compliance with the wuse, height, bulk,
densitv, lerading, parking, and all other
provisions of Title 11, DCMR, "Zoning", which
applv to matter-of-right development and use
of land in the C-3-C District.
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2. The structure in the airspace and the connected
structnures on lots 43 and 61 shall be deemed
to constitute one huilding, and shall complv
as such with the requirements of this order,

3. A maximum FAR of 1.0 mav bhe used in the area
of the allev,

4, All reouired parking, loading, and facilities
for refuse compaction, storage, and pick-up,
for the entire huilding, shall he located on
lot 681 or lot 43,

5. The entire building shall provide for ecqual
access bv handicapped persons,

6, No portion of the airrights struecture shall
be permitted within the first fifteen feet
above the surface of the public allev,

7. Applicant shall file an application fer a
buildine permit within six months of the
final date of this order,

8, The Zoning Commission shall retain

inrisdiction to review and approve the design
of the structure, after the Zoning
Administrator has ruled that the applicant
hes complied with condition number 1 through
6 of this order,

Vote af the Zoning Commission, taken at the public meeting
on Cctoher 13, 19687:; 4-0 (John G, Parsons, Mavbelle T,
Bennett, and Tindslev Williams to approve, and Patricia N,
Mathews to approve bv proxv; CGeorge M, White, not voting,
not having heard the case).

This order was adopted bv the Commission at a public meeting
on December 3, 1987, bv a vote of 2-1 (John G, Parsons,
Mavbelle T. Bennett, and TLindslev Williams to approve;
Patricia N, Mathews to denv bv proxv; and Ceorge M, White
not voting, not having heard the case), In accordance with
11 NDCMR 3028, this order is final and effective upon
publication in the D.C. Register, that is, on (& JAN 1988 .

, ;
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TLINDSTEY WIT.T.TAMS EDWARD T, CURRY T

Chairman Executive Director /

Zoning Commission Zoning Secretariat
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