GOVERNMENT
OF
THE DI STRI CT OF COLUMBI A
+ + + + +
BOARD OF ZONI NG ADJUSTMENT
+ + + + +
PUBLI C HEARI NG
+ + + + +
TUESDAY
MAY 8, 2001
+ + + + +
The Public Hearing convened in Room 220 South,
441 4th Street, N W, Wshington, D.C. 20001, pursuant to
notice at 9:43 a.m, Sheila Cross Reid, Chairperson, presiding.
BOARD OF ZONI NG ADJUSTMENT MEMBERS PRESENT:

SHEI LA CROSS REI D Chai r per son
ANN RENSHAW Vi ce Chai r person

ZONI NG COWM SSI ON MEMBER PRESENT:
CAROL J. M TTEN Commi ssi oner
NATI ONAL CAPI TAL PLANNI NG COVMM SSI ON:

SUSAN MORGAN- HI NTON Commi ssi oner

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



COWM SSI ON STAFF PRESENT:

Sheri

Pruitt, Secretary, BZA

Beverly Bailey, Ofice of Zoning

Paul
John Nyar ku,

O fice of Zoning

O fice of Zoning

John Fondersmith, O fice of Planning
David McGettigan, Ofice of Planning

Art hur

Jackson, O fice of Planning

D. C. OFFI CE OF CORPORATI ON COUNSEL PRESENT:

Mary Nagel hout, Esq.

(202) 234-4433

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
WASHINGTON. D.C. 20005-3701

www.nealraross.com



CONT-E-N-T-S

AGENDA | TEM

PRELI M NARY MATTERS.

APPLI CATI ON OF EDWARD J. AND PATRI CA K YATES:

16697 ANC 1E .

W TNESSES
PATRI CI A YATES .
EDWARD YATES .

APPLI CATI ON OF DONNA OETZEL AND DAVI D BEI MAN:

16698 ANC-1E.
W TNESSES

DONNA OETZEL .
DAVI D BELMAN .
ROBI N MCGREW .

APPLI CATI ON OF TERENCE |. PI CKNEY:

W TNESS

TERENCE L. PI CKNEY .

APPLI CATI ON OF WF. EQUI PVENT CORPORATI ON:
16682 ANC 7C .

JAMES L. KANE, ESQ .

1315 Vi ncent Pl ace
McLean, Virginia 22101

Rl CHARD NETTLER, ESQ. .

Robi ns, Kaplan, MIller & Ciresi, LLP

1801 K Street, N.W, Suite 200
Washi ngton, D.C. 20006
(202) 775-0725

CONT-E-N-T-S

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701

.11
34

35
35
35

60

. 60

85

86

.90

141

141

www.nealraross.com



AGENDA | TEM PAGE

APPLICATION OF M CHAEL R KAIN, ET AL: (cont.)

16688 ANC- 2B

W TNESSES:

VINCEMCONE . . . . . . . . . . . . . . . 142
JOHN WEBENSON . . . . . . . . . . . . . . 152
MCHAEL KAIN . . . . . . . . . . . . . . . 163
ZELDA ZELDIN . . . . . . . . . . . . . . . 1le67

APPL| CATI ON OF THE JEROVE S. AND GRACE H. MJRRAY

EQUNDATI| ON:
16700 ANCG-6A . . . . . . . . . . . . . . . 187
PH LLIP FEOLA, ESQ . . . . . . . . . . . . 190

MARTY SULLI VAN, ESQ
2300 N Street, N W
Washi ngton, D.C. 20036
(202) 663-8789

W TNESS:

JOHN AL SUNTER . . . . . . . . . . . . . . 192

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

P-ROCE-EDI-NGS

(9:43 a.m)
CHAI RPERSON REI D: Good norning, ladies and
gentl emen. The hearing will please cone to order. This is the

May 8th, 2001 public hearing of the Board of Zoning Adjustnent
for the District of Columbia.

My name is Sheila Cross Reid, Chairperson.
Joining nme today is Ann Renshaw, Vice Chairperson, and Susan
Hi nton, representing the National Capital Planning Comi ssion,
and representing the Zoning Conmi ssion is Carol Mtten.

Copi es of today's hearing agenda are available to
you. They are located to ny left near the door. Al'l persons
planning to testify either in favor or in @position are to
fill out two w tness cards. These cards are |ocated on each
end of the table in front of us.

Upon conming forward to speak to the Board, please
give both cards to the reporter, who is sitting to ny right.
The order of procedure for special exceptions and variances is,
one, statenment and w tnesses of the applicant.

Two, governnment reports, including the Ofice of
Pl anni ng, Departnent of Public Wrks, et cetera. Three, the
report of the Advisory Nei ghborhood Conm ssion, the ANC.

Four, parties or persons in support. Five,
parties or persons in opposition. Si x, closing remarks by the
applicant.
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Cross-exanm nation of wtnesses is permitted by
the applicant or parties, and the ANC within the property is
| ocated is automatically a party in the case.

The record will be closed at the conclusion of
each case, except for any material specifically requested by
the Board, and the staff will specify at the end of the hearing
exactly what is expected.

The Sunshine Act requires that the public
hearing in each case be held in the open before the public.
The Board may consistent with its rules of procedure and the
Sunshine Act either enter into executive session during or
after the public hearing, or in a case where for purposes of
reviewing a record or deliberating on the case.

The decision of the board on these contested
cases nust be based exclusively on the public record. To avoid
any appearance to the contrary, the Board requests that persons
present not engage the nmenbers of the board in conversation.

Pl ease turn off all beepers and cell phones, or
set themto vibrate at this time, so as not to disrupt these
proceedi ngs. The Board wll now consider any prelimnary
matters.

Prelimnary matters are those which relate to
whet her a case will or should be heard today, such as a request
for a postponenent, continuance, or w thdrawal, or whether
proper and adequate notice of the hearing has been given.
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If you are not prepared to go forward with the
case today, or if you believe that the Board should not
proceed, now is the tinme to raise such a nmmtter. Does the
staff have any prelimnary matters?

MS. BAILEY: No, Madam Chair, we do not.

CHAI RPERSON REID: If not, let's proceed with the
first case.

MS. BAI LEY: Good norning to the Menbers of the
Board and the audience. My nanme is Beverly Bailey, and the
first case is Application Nunber 16697 of Edward J. and
Patricia K Yates, pursuant to 11 DCMR 3104.1, for a special
exception under Section 223 to allow an addition to a single-
famly dwelling not neeting the I|ot occupancy requirenents
under Section 403 in an R4 District at prenmises 1631 Harvard
Street, Northwest. The property is located in Square 2591, and
on Lot 1056.

All those wishing to testify, please stand and
rai se your right hand.

(Al'l witnesses were sworn.)

MS. BAILEY: Pl ease cone to the table. Menber s
of the Board, after checking the file the property was
properly posted and the affidavit tinmely filed. This is a
self-certification application.

W did not receive a report from the Ofice of
Pl anning, and as of last night, we did not receive the ANC
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report, but | understand that the applicant does have it wth
her today, and there are no requests for party status.

CHAI RPERSON REI D: Ckay. All right. You may
begin, Ma'am  Turn on the m ke and give us your nane and your
address.

MS. YATES: Good nor ni ng. My nane is Patricia
Yates, and this is ny husband, Edward Yates. W live at 1631
Harvard Street, Northwest. We have been there for about 32
years.

CHAI RPERSON REI D: Go ahead.

MS. YATES: W are requesting this special
exception because M. Yates' nobility is becom ng increasingly
nore limted with age, and as a result, he badly needs a
bedroom and bath on the first floor, contiguous wth our
l'iving, dining, and kitchen areas.

This addition will be for residential use only in
keeping with the residential character of the neighborhood.
The design prepared by our architect is conpatible wth
exi sting houses and has already been reviewed and approved by
the Historic Preservation Review Board.

W have with us a copy of the Board's approval,

which | would be happy to submt. As the design illustrates,
the bed and bath will be on one floor only, the first floor,
and will create no visual intrusions on the character, scale,

and pattern of the street, or for that matter of the back
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There will be no negative inmpact on the air or
light of nearby properties. Neither will this addition cause
any neighbors to | ose privacy, and/or enjoynent of their hones.

There has been no opposition from anyone in our
comunity, and the Mount Pl easant  Advi sory Nei ghborhood
Conmi ssion is supporting our request. I do have a copy of the
letter that they delivered to our house late |ast night.

Qur neighbors on both sides are also very
supportive. Qur lot is about 3,814 square feet, and our hone
presently uses 1,438 square feet. W have been advised by
zoning that we may use an additional 164 square feet w thout
speci al exception, but we need a bit nmore, 300 square feet
total .

Thus, the special exception request is for the
additional 136 square feet. Wth the addition included, our
total use would be 1,738 square feet, about 46 percent of our
| ot.

This underscores that the addition will not be
i ntrusive or cause negative inmpact on our surroundings. Though
we are here today to request a special exception, we are
advi sed that we also may need to justify an area vari ance.

Qur lot is a very peculiar one, sloping down in
the front towards the street. On one side the property line is
not a conplete straight Iine. The addition of the bed and bath
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is to be tucked neatly into the back of the house away from all

property lines.

The roons, as | said before, wll be for
continued residential use only, and will present no detrinent
to the public good. We greatly appreciate your consideration

of our application.

CHAI RPERSON REI D: Menbers, have you seen the
drawi ngs? The drawi ngs are right here. Just give us a second,
pl ease, to review and | ook at the draw ngs.

SECRETARY PRUI TT: Ms. Yates, if you would like,
you can pass up your HPRB report.

(Brief Pause.)

COWMM SSI ONER M TTEN: Ms. Yates, if we could
ask. We have a plat that shows your existing dwelling and
where the addition will go, and we al so have these draw ngs.

In terms of the area that you are adding, when
you speak of the addition are you speaking exclusively of the
encl osed area, or are you including the deck as well? Is the
deck new?

MS. YATES: No, the deck is existing. It is back
there. It is flat on the ground.

COW SSI ONER M TTEN: Okay. And the deck is
accessible fromthe garage right now, or --

MS. YATES: No. From the wal kway that comes --
the exit from the garage is to the alley, and then we walk
NEAL R. GROSS
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around to the entrance way.

MR YATES: To the back door

COWMM SSIONER M TTEN:  And the deck is between the
garage and your dwelling right now?

M5. YATES: Yes.

CHAI RPERSON REID: There is a ranp, and is that a
ranp that goes fromthe garage to the house?

MR.  YATES: Yes. There is a ranp from the
wal kway up into the back door.

CHAI RPERSON REI D Okay. VWere is the area --
you said there was a sl ope?

MS. YATES: Oh, that is in the front of the
house.

CHAI RPERSON REID: In the front?

MR. YATES: It sl opes down.

CHAI RPERSON REID: Okay. All right.

MR. YATES: But that has nothing to do with what
we are building.

CHAI RPERSON REI Dt No, it was just basically in
regard to the topography of the property itself being unique or
unusual, and based on the fact that it does have the slope in
the front, and that is just what | was trying to ascertain.

MR. YATES: Right.

VI CE CHAI RPERSON RENSHAW Ms. Yates, do you
have any sign-offs from your neighbors that they have agreed to
NEAL R. GROSS
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this design?

MS. YATES: No, we don't. We have talked with
them vyes.

MR. YATES: We have talked with all of them

VI CE CHAI RPERSON RENSHAW  But they did not sign
anyt hi ng?

MS. YATES: W did not ask them to. W weren't
advi sed that that woul d be necessary.

CHAI RPERSON REI Dt But they were made aware, or
they all received -- everyone within 200 feet did receive the
notice?

M5. YATES: Yes, they did, and not only that, we
talked in depth with our neighbors on both sides; the one in
the attached house and the one in the detached house.

Plus, when | walk ny dog up and down the alley,
people holler out the back door how is it going and have you
had your hearing yet. So | think everybody knows about it.

CHAI RPERSON REI D Did anyone conplain or raise
any objection that you know of ?

MS. YATES: No.

MR. YATES: No.

CHAI RPERSON REID: There were no letters that we
received in that regard either, but just in case you had sone
know edge of that.

MS. YATES: And it is not wheelchair accessible,
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and so M. Yates didn't go, but | went to the advisory
nei ghborhood neeting in April, and they had advertised that
t hrough their usual nethods, and | presented orally there.

And the Advisory Nei ghborhood Comm ssion, which I
think is six people in Munt Pleasant, unaninously supported us
as the letter says.

CHAI RPERSON  REI D: Ckay. Questions, Board
Menber s?

MS. YATES: And may | add one other thing? W
also were in contact by telephone with the Ofice on Planning
and the gentleman there told us that the ®fice on Planning
didn't propose to submt any sort of report.

CHAI RPERSON REID: All right. Any questions?

COW SSI ONER M TTEN: If 1 could just ask a
guesti on. The neasurenent that Ms. Yates recited about the
existing lot occupancy of 1,438 square feet, based on the
drawi ng, and again | am speaking of the plat with the existing
dwel I'i ng superinposed on it, | get a higher number than that,
and | was wondering who nade the nmeasurenment of 1,438?

M5. YATES: Well, fromthis, when we started this
process, we went to DCRA on North Capital Street and had an
appointment with a gentleman named M. Toye Bello, and he
mapped this out for wus, and told us exactly what the
percentages were, and what he could do wthout exception, and
that is where | got those figures from
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COW SSI ONER M TTEN: Do you have anything in
witing fromM. Bello?

MS. YATES: No, because the only thing we have in
witing from M. Bello is the little work sheet that he gave
us. W were told that it would be faster to come straight to
you folks than to wait for a denial fromthem So that is what
we did.

COWM SSI ONER M TTEN: | see.

MS. YATES: So we don't have a letter from M.
Bello. We have the handwitten notes that he made for us when
we went to see him If you could give ne one second. | hope |
brought it with me.

CHAI RPERSON REID:  This is self-certification?

SECRETARY PRUI TT: Yes.

CHAI RPERSON REID: Okay. | see it. Right.

(Brief Pause.)

CHAlI RPERSON  REI D Are you still on your
guestioning, Ms. Mtten?

COW SSI ONER M TTEN: I am | ooking at the sheet
to see if | reconcile what M. Bello did with what | did.

(Brief Pause.)

COW SSI ONER M TTEN: Okay. | see the
di ff erence. The neasurenment that | wused on the garage, |
believe that is actually the neasurement of the rear lot I|ine.

So | think his neasurenents are accurate.
NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

15

CHAI RPERSON REI D: Okay. Al right. If there
are no questions, Board Menbers, and there is no Ofice of
Pl anning report, and this is under government reports. But
there is a letter that was submitted by the applicant from the
ANC. Do you want to read that, M. Renshaw.

VI CE CHAI RPERSON RENSHAW This letter is dated
May 5th, 2001, and the Board has received it as of today, wth
no request for this to be waived in.

CHAI RPERSON REI Dt I think by procedure that we
should just automatically waive it, even though they didn't
request it.

VI CE CHAI RPERSON RENSHAW And do we vote on
t hat ?

SECRETARY PRUI TT: Yes, you need to vote on that.

VI CE CHAI RPERSON RENSHAW Al right. I  nove
that we accept the ANC-1E's letter, dated My 5th, 2001,
regardi ng Application Nunmber 16697.

COW SSI ONER M TTEN: | second.

CHAI RPERSON REID:  All in favor?

(A chorus of ayes.)

VI CE CHAlI RPERSON RENSHAW The letter is signed
by Christopher Schaein, who is the ANC Comm ssioner for 1E-01,
and Chair of the Conmittee of Environment and Infrastructure.

And the letter states that on April 2nd, 2001,
the Mount Pl easant Advisory Nei ghborhood Commission 1-E held a
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public hearing to discuss Application 16697. The neeting was
advertised in each of the six single menber districts wthin
t he ANC boundari es.

The ANC requires that four nenbers of the
Commi ssion be present to constitute a quorum Al | Si X
Conmi ssioners were present at the nmeeting. The Conmi ssioners
had no issues or concerns with the application for the first
floor addition to build a bedroom and a bat h.

The community had an opportunity to discuss the
application. There was no opposition, and the Conm ssion
unani mously voted to support the zoning variance for 1631
Harvard Street, Northwest.

And the ANC passed the following resolution:
"ANC- 1IE hereby supports the variance proposed under BZA
Application 16697, in reference to 1631 Harvard Street."

CHAI RPERSON REID:  Thank you. Now, in regard to
this letter, | think that all the elenments are here in regard
to a forum being present, and the fact that there was a vote
t aken.

Neverthel ess, prior to affording this particular
letter the great weight, | think | would like to see a letter
that cane directly from the ANC to this board, rather than
fromthe applicant, and | don't see any |etterhead.

VI CE CHAI RPERSON RENSHAW That is what | was
goi ng to nention.
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CHAI RPERSON REI Dt Yes. I mean, not that | am
gquestioning it, but it is just for protocol for our records, we
need to nmake sure that we nobve correctly, and typically we
don't accept a letter from an applicant from the ANC. And we
just ask staff to request that they fax over this letter
directly fromthe ANC

VI CE CHAI RPERSON RENSHAW  And the letter should
be signed by the Chair or the Vice Chair in the absence of the
Chai r.

MS. YATES: If | mght just add that | feel
nmyself fortunate to get any kind of letter from them to bring
t oday, because | think they are all very busy, and they go off
in different directions.

CHAI RPERSON REID: Well, the Chair --

VI CE CHAI RPERSON RENSHAW The signature was by
the Chair of the Committee on Environment and Infrastructure.

CHAI RPERSON REI D: Do you know the name of the
Chai r?

COWMM SSI ONER  HI NTON: I think his name is M.
W ttman.

VI CE CHAI RPERSON RENSHAW M. Wttman. Well, we
can certainly | ook that up.

CHAI RPERSON eI Dt And, Ms. Pruitt, can you ask
if this is the signature of the chairperson of the full ANC
Thank you very much. Al right. Now, if there are no other
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governnment reports, then persons or parties in support.

SECRETARY PRUI TT: Excuse ne, Madam Chair, you
did just recently get a plan from HPRB

CHAI RPERSON REID: Onh, right. HPRB did review it,
and they did send us a letter basically -- well, wait. |Is this
letter -- what is this letter?

SECRETARY PRUI TT: Madam Chair, this is what HPRB
calls a consent calendar project. It is reviewed by the staff,
and the staff deternines that it is not really that mjor a
proj ect. There is no historic preservation issues, and then
they sign off on it.

CHAI RPERSON REID: And this basically constitutes
an approval of sorts?

SECRETARY PRUI TT: Yes. It is a consent cal endar
approval, and it doesn't go to the full board.

CHAI RPERSON REID: Ckay. So the staff basically
gi ves the okay, the go ahead?

SECRETARY PRUI TT: Correct.

VI CE CHAI RPERSON RENSHAW  Madam Chair, where it
says on this notice, "Subject to final permt review," when is
the final permt review?

SECRETARY PRUI TT: That is when they go to DCRA
to get their permts. They don't have a pernmt yet because
they still have to go through zoning and other -- | nmean, they
have to cone here to get --
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VI CE CHAI RPERSON RENSHAW | just wanted to know
the date when the final permt review would be done.

SECRETARY PRUI TT: It depends on the applicant,
and it depends on the Board. I mean, depending upon if you
give them an affirmative decision, once they get their order,
then they have six nonths -- well, they actually have two years
fromthe signature on the order to file for a building permt,
and not even to get a conpleted one, but to file. So it is a
good deal of tine.

M5. YATES: And if you want to know what our plan
is, our plan is to file as soon as we get the approval of this
-- if we get the approval of this Board.

CHAI RPERSON REI Dt Okay. No persons or parties
in opposition. Closing remarks by the applicant. Now, this is
your opportunity to give us your closing remarks and make any
requests.

MS. YATES: | have no closing remarks to make. |
was going to ask for a bench decision and a summary order. I
don't know if that is possible since you still need the nore
official letter fromthe advisory nei ghborhood conm ssion

CHAI RPERSON REI D I think we can handle that by
having it come in prior to any order being issued.

MS. YATES: Okay. That was all that | was going
to request, a bench decision and a summary order

CHAI RPERSON REI D Okay. Al right. Board
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COW SSI ONER M TTEN: Madam Chair, Ms. Yates
rai sed the issue that they may need to actually be requesting a
vari ance. Their garage is legally nonconform ng regarding the
setback from the alley. So | think that they do technically
need a variance from-- what is it, 2001.3?

SECRETARY PRUI TT: Yes.

CHAI RPERSON REI Dt That was my understanding,
that she was requesting both a special exception and a
vari ance. I think that she anended her self-certification,
because after she had subnitted it, she realized that she had
made it a variance as well. And | think that is what she is
proffering here today, asking for both.

COWM SSIONER M TTEN:  And | was going to say that
perhaps that she needed sonme guidance then about what the
burden of proof is for the variance.

CHAI RPERSON REI D: Okay. Did you want to help
her ?

COW SSI ONER M TTEN: Well, you are quite an
expert in this area.

CHAlI RPERSON REI D Vell, | think, Ms. Yates,
that | was inpressed with the fact that you seened to have made
a great attenmpt to reasonably prepare yourself for this
particul ar hearing here today. And is this your first tinme
com ng here?
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MS. YATES: Yes.

CHAI RPERSON REI D: And as such, she is kind of
gropi ng her way through, but she did talk about the fact that
the first prong of the test is that your property has to have
somet hi ng uni que and unusual that is inherent in the property.

And then you did talk about the fact that the
property had a slope in the front, and also there is an
irregular shape to the land itself. And there are two things,
a special exception and a vari ance.

Let me go to the special exception.

And in that particular instance, basically your
subsection that you are applying for is Subsection 223.1, and
basically that section pertains to the aspect of the request
not interfering with any or having any adverse impact, or
adverse affects on the air and |ight of adjacent properties, or
interfere with the privacy and enjoynent of other properties,
and not visually intrude upon the current skill and inpairnent
of houses along the street frontage.

And we don't have anything to -- well, we don't
have any objections by any of the adjacent property owners in
that regard. So | would think that that is not a problem

Now, with the variance, which is a nmuch nore
difficult test, we go to first to whether or not the property
is unusual or wunique; and then we look at if there is a
practi cal difficulty to conply wth the existing zoning
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regul ati ons.

And in that regard, if | amnot m staken
-- and | don't want to put words in your mouth, but what were
you saying -- well, this part is in regard to what you feel
makes it difficult for you to conmply with the existing zoning
regul ations, and if you would speak to that.

MS. YATES: Vell, first of all, our house was
built about 1928 or '29.

MR. YATES: 1926.

MS. YATES: Excuse me, about 1926, prior to the
adoption of the zoning regulations, and | believe that the
garage that Ms. Mtten nentioned has been there since the house
was built or shortly thereafter.

MR YATES: Yes, since the house was built.

MS. YATES: It was there |Iong before we nmoved in
there in 1969. There is no other place because of the strange
way this lot is shaped to put an addition to the house. I
think that is what we were trying to say.

And that is why M. Alvarez, the architect,
tucked it in as neatly as he could in the back of the house,
and as small as he could, too, because he really wanted to do
nore square feet, but he pulled it in as nmuch as he coul d.

I don't know if that answers the question or not.

On our alley, all of the garages up and down the alley back
right up on the alley, just |ike ours does because they are all
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ol d houses that existed | ong before the zoning regul ati ons.

COW SSI ONER M TTEN:  Madam Chair, if | coul d.
think that in other cases related to the unique nature when
properties are in an historic district, that does contribute to
-- you know, that does contribute linitations on the property,
in terms of opportunities for nmaking nodifications.

So | think that hel ps your case. |n other cases,
what we have done in order to just nmmke sure that we have an
adequate record about the practical difficulty issue is the
only thing we can see on your first floor plan is the addition
itself.

And if we had a sense of what the entirety of
your first floor, what that floor plan |ooked |ike, then |
think we would have a nobre adequate record on which to base a
finding of practical difficulty. Is that sonething that you
could get for us?

Because the only thing that we have in this
submi ssion, in terns of identifying room placenent, is just
with where the addition will go. Do you have sonething that

shows the entire first floor?

MS. YATES: I was thinking. I was trying to
t hi nk. I may have sonething tucked away at honme somewhere. |
amnot sure. | could draw sonething nysel f.

CHAI RPERSON REI D: Well, do you mean you want to

see the layout as far as |like the living room and dining room
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and ki tchen?

COW SSI ONER M TTEN: Yes, which is something
that we have often requested.

CHAI RPERSON REI D: And where there my not be
addi ti onal space?

COW SSI ONER M TTEN:  Exactly.

CHAI RPERSON  REI Dt O space that could be
utilized?

COW SSI ONER M TTEN:  Correct.

CHAI RPERSON REID: And then also we would like to
see the room di mensi ons.

COW SSI ONER M TTEN:  That woul d be hel pful al so,
yes. If we could have just a fully dinensioned first floor
pl an.

CHAI RPERSON REI D: As far as how the space is
all ocated. Okay. All right. Further questions? |If not, the
square footage of your first floor, do you know what it is?

M5. YATES: Well, I'msorry --

CHAI RPERSON REI D: Well, do you know what the
square footage of your house is?

COW SSI ONER M TTEN: Madam Chair, the square
footage of the first floor is 1,037 square feet.

MS. YATES: And | can explain it, but | can't
tell you the dinmensions of each room but | can explain it.

MR.  YATES: There is no place in there to build
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anything else in the existing space on the first floor.

CHAI RPERSON REID:  What do you have on the first
floor?

MR. YATES: W have a kitchen, a dining room and
a living room

M5. YATES: And an entry hall.

MR. YATES: And an entry hall.

VI CE CHAlI RPERSON RENSHAW |Is there a powder room
on the first floor?

M5. YATES: |'msorry?

VI CE CHAlI RPERSON RENSHAW |s there a powder room
on the first floor?

MR. YATES: No.

M5. YATES: No, there is not.

VI CE CHAI RPERSON RENSHAW  Ckay.

MR.  YATES: There is an entrance from the back
door into the kitchen, and then a hallway conming in to the
front door.

CHAI RPERSON REI D: And that little area that is
in the rear of the property, what is that? |Is that part of --

MR. YATES: The back yard.

CHAI RPERSON REI D: No, this little box right
here.

MS. YATES: That is the entry way to the outside
or fromthe outside. It is sinply alittle entry way.
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CHAI RPERSON REID: Like a little porch?
MS. YATES: No, it is enclosed.
CHAlI RPERSON REI D:  Ckay.

MS. YATES: Wll, wait a second. There is a

MR. YATES: There is a little back porch.

MS. YATES: There is a porch and then a little

roomthat you just cone in. It is not a --

to prolong thi
you conveying
house, if we

clearer to us,

MR. YATES: It is not an entry way.

CHAI RPERSON REI D:  Okay.

COWMM SSI ONER M TTEN: Madam Chair, | don't want
s unnecessarily, but | think just the problem of
to us what you know about he design of your
could just see a floor plan, it would make it

and it would maker it clearer for the record,

too, if that is sonmething that we could get.

CHAI RPERSON REID: Okay. What is it that -- M.

Pruitt, what is this? Did this come fromBell o0?

t he applicant

notes that M.

SECRETARY PRUI TT: That is what the applicant --
went to see M. Bello, and those are handwitten

Bell o gave the applicant. Then they self-

certified. That is what she was basing her information on in

reference to

|l ot occupancy when M. Mtten asked her in

reference to that

(202) 234-4433

MR.  YATES: The architect used that to draw up

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

27

t he pl ans.

SECRETARY PRUI TT: So she is just submitting it
for the record.

MS. YATES: Because Ms. Mtten asked for it.

SECRETARY PRUI TT: Correct.

CHAI RPERSON REI D: Ckay. Al right. For the
floor plan request, if you could please have that submtted,
submit that to us. And are there any other requests?

(No audi bl e response.)

CHAI RPERSON REID: Okay. | have a question. The
vari ance anount that they are requesting is how much totally,
t he square footage?

VI CE CHAI RPERSON RENSHAW 136 additional, |

bel i eve.

CHAI RPERSON REI Dt Okay. 136 additional. Thi s
is where -- okay. Now, the two percent flexibility that M.
Bello is referring to here, what | am trying to ascertain is
that if in fact -- well, is he saying that it falls within that
category? And if so, then -- well, M. Pruitt, can you help
me out ?

SECRETARY PRUI TT: | am just getting a copy of
this right now, and so | have to | ook at it.
CHAI RPERSON REI D:  Thank you.

MS. YATES: | can tell you what M. Bello told
us, if that would help, except that | don't have a copy of it
NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

28

anynore.

CHAI RPERSON REID:  Ckay. What did he tell you?

MS. YATES: | need a copy so | can be | ooking at
it. Thank you. He used a term of maxi num out of coverage. He
said that that would be 87 to 93 square feet that we could use,
but that he had authority to grant two percent flexibility.

CHAlI RPERSON REID:  Ri ght.

MS. YATES: VWhich would bring it up -- | don't
understand the mathematics of it, but he did, and our architect
did, which would bring the amobunt up to exactly 164.21 square
feet that we could use in our back yard wi thout com ng before
t he Board of Zoni ng Adj ustnent.

CHAI RPERSON REID: And if you exceed that?

MS. YATES: Yes. But anything to exceed that, we
woul d need to come to you for.

CHAI RPERSON REID: Ckay. | got it. Al right.
Any ot her questions, Board Menbers?

(No audi bl e response.)

CHAI RPERSON REI Dt Ckay. I think, Ms. Yates,
because of the fact that -- well, we need additional
information. So we can't give you a bench decision today, but
I think that given the fact that we do need additiona
information so we can get kind of a better perspective as to
how your house is laid out, and then we can garner from that, |
guess, more of the practical difficulty in you not being able
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to comply with existing zoning regul ati ons.

But given the fact that you also have the
constraint with the garage, at what neeting can we plan to make
t hat decision, Ms. Pruitt?

SECRETARY PRUI TT: This can go on the June b5th
agenda. Ms. Yates, do you think you would be able to get
drawi ngs to us by the 22nd of May?

MS. YATES: I can go hone and draw them nyself
this afternoon.

CHAI RPERSON REID: Well, we actually want to see
them to scal e, which nmeans that you have to show the di nensions
of each room

MS. YATES: | may have sonething at hone already.

| don't know for sure, but if not, we will get M. Alvarez to
come in and do us a real quick drawing, and |'m sure we can get
it done within a week.

SECRETARY PRUI TT: Well, then if we put it on the
June 5th agenda, if you make subm ssions on May 22nd, then that
will give everybody enough tine, | think. There are no parties
and no one to respond. So hopefully that also gives the ANC
enough time to get in a letter on letterhead since it is
al ready witten.

MS. YATES: And may | ask another question? WII
I need to contact the ANC again? | apparently have not been
too successful thus far.
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SECRETARY PRUI TT: W will do that from the
staff's end.

MS. YATES: Okay. But | will get the draw ng
into you then?

SECRETARY PRUI TT: Yes. Right.
CHAI RPERSON REID: Okay. And then we will -- and
this is what we do. Sonetines we give bench decisions if it is
a clear cut case and we can do it that day. But if there is

addi tional information or whatever, then in those instances it

will do at our next regularly schedul ed decision neeting.

And that decision nmeeting is open to the public,
and you may attend, or you don't have to. It is not required
But it is your prerogative, okay?
MS. YATES:. Yes.

CHAlI RPERSON REI D:  Ckay.

Thank you very much.

MS. YATES: And thank you very nuch.

CHAlI RPERSON REI D So, June 5th wll be the
deci si on neeti ng.

MS. YATES: June 5th?

CHAI RPERSON REI D:  Yes.

VI CE CHAI RPERSON RENSHAW I want to conplinent

Ms. Yates on her preparation. I think that it was very

t hor ough, save the omission of the first floor floor plans, but
I do feel that you very adequately addressed the special

exception, and the variance and |l aid out your case very well
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MS. YATES: Well, | nust say that | got a |ot of
help from Ms. Pruitt on the tel ephone and from ny husband, and
we sat down at the dining room table last night and tried to
get it all together. Thank you very nuch.

CHAI RPERSON REI D: Thank you. The next case.

MS. BAI LEY: Application Nunber 16698 of Donna
Cetzel and David Belnman, pursuant to 11 DCMR 3104.1, for a
speci al exception under Section 223 to allow a rear addition to
a single famly dwelling not neeting the yar yard, Section
404, and lot occupancy, Section 403 requirenments in an R-4
District at prem ses 1841 Ingleside Terrace, Northwest, Square
2617, Lot 146. Please stand and raise your right hand.

(AI'l witnesses were sworn.)

MS. BAILEY: Thank you, and please cone forward.
Menbers of the Board, this project was referred from the
zoning adm nistrator's office. The architect is M. Robin
McGrew. The Office of Planning did not file a report.

This site is located in 1E. However, it is in
proximty to 4A, and that is ANC-1E and 4A, and there are no
requests for party status.

CHAlI RPERSON REI D: Okay. Thank you. Please give
your names and your address.

MR BELMAN: David Belman, and | Ilive at 1841
I ngl esi de Terrace.

MS. MCGREW Robin McGrew, 3808 Jocelyn Street,
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Nor t hwest .

V5. OETZEL: Donna Oet zel, 1841 Ingl eside
Terrace.

CHAI RPERSON REI D Okay. Now, as you speak --
I'"m sorry, you already gave your name and address, and when you
begin speaking, if you wouldn't mnd repeating it, | would
appreciate it.

MR. BELMAN:  Sure.

CHAlI RPERSON REI D: Okay. You nmy proceed.

M5. MCGREW I am Robin MGew, and |I am the
designer for the proposed project, which is a deck addition.
It is not an enclosed space. I don't know if there is any
di stinction there.

But we are replacing an existing deck which is
smaller, and fairly dilapidated, and we are proposing a |arger
wooden structure. And we don't feel that this would adversely
af fect any of the neighboring residents.

It is at the back of the house, and this house is
bordered on one side by an alley, and on another side by a row
house. And a good 50 percent of the houses on this alley have
al ready built decks that are of sinmilar dinensions to the one
that we are proposing.

And we don't find that this deck wold inpact
adversely on the light or air to the neighboring property. The
owners have spoken to several of their neighbors, who have
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responded to the posting of the request for an exception, and
no one has voiced any opposition to the project.

And several people have supported it and said
that they would be happy to see a nicer deck built in the back
alley. And we had submitted for an a permt and had gotten the
approval fromFine Arts and from Historic Preservation already.

And for those reasons we think that this would be
a positive addition to the neighborhood, rather than any
detrinent to its wuse. It is also in keeping with the
residential use and would be for private use only.

CHAI RPERSON REI D: Questions, Board Menbers?

COW SSI ONER M TTEN: Did the Staff inform you
that you al so have a variance test to neet because your lot is
I egal I y non-conform ng?

MS. MCGREW Ms. Pruitt called yesterday and said
that that may be the case.

COMM SSIONER M TTEN: | think it is the case, and
the conputation sheet shows that the required ot area is 1,800
square feet, and this is below that.

So, for properties that have legally non-
conform ng issues, then there is an additional variance test
that you nust neet, which is what Ms. Reid was describing to
the folks in the previous case, and | think you were here.

So | don't know if you can speak to the test for
the vari ance. So far what | think you have addressed yourself
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to is the special exception.
M5.  MCGREW The additional proof for the

variance is to show that you have a practical difficulty, and -

COWMM SSI ONER M TTEN: Vell, the first test is
that there i s sonething unique about the property.

MS. MCGREW Well, in this property, | suppose
that it is smaller than the other lots in the area. The
topography is level, but it is just that it is a smaller lot is
its difficulty.

So | suppose for that reason that we overstep the
set back sooner, and we don't have as nuch roomto work with on
the |ot.

COW SSI ONER M TTEN: Al right. And then the
practical difficulty?

M5. MCGREW Well, that is with the lot smaller.

If we were proposing a deck simlar to what other people have
built, that we would oversee the setbacks sooner.

CHAI RPERSON REI D: Okay. Now, what you have to
understand is that many of the people who may have those decks
on the back of their houses are illegal.

And it is not good to use that as an exanple,
because what happens is that those fol ks who did not cone down
to the Board of Zoning Adjustnent to get variances, but just
went on and did it.
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But unfortunately for you, you being here neans
that you have to make your case for why you should be given a
speci al exception or a variance for your particular property
t here.

And one of the things that we would like to see
is -- and when you say it is smaller, conpared to what? So you
woul d have to show -- typically there is a map, a base map that
woul d show conpared to the other properties in that lot, in
that square, how does your property conpare that would then
convince us that there is sonmething unusual or unique about
your particular property. Do you have that?

COW SSI ONER M TTEN: Madam Chair, we do have a
plat that shows some of the surrounding residences. Just on
the point that you had raised earlier, | had asked the staff to
check on whether or not the special exceptions for variances
for the properties shown on the photographs, for 1833, 1835,
and 1837, and 1839 |ngleside Terrace, and no special exceptions
or variances were granted.

So I would say that at a mninmum to be fair to
t hese people, and not punish them for com ng down, we need to
make a referral to the zoning adnmnistrator to have an
i nvestigator go out and | ook at the decks on the rest of that
bl ock.

CHAI RPERSON REID:  Well, that's probably for half
the properties in D.C. unfortunately.
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COW SSI ONER M TTEN: Well, it's not really fair
t hat when --

CHAI RPERSON REID: Well, definitely, | agree. I
mean, this is something that has been happening through the
years and the applicants who are the good samaritans, good
citizens, |aw abiding applicant cones down and then they start
to show us pictures of all the other people who already have
their decks in a whatever back there, and only to find out
that those people have illegal occupant structures back there,
and they are the ones who cone down and try to do the right
thing, invariably they find thenselves in hot water because
they can't make a case and it is really unfair.

MR. BELMAN: If I may speak for a nonent. Thi s
is actually a deck that we had planned to build a year ago. W
were hoping to build it in May of last year, and it is our
first real building enterprise in the District.

And it was the first time that we recognized and
realized that there was a significant process that we would
need to engage in. So we have actually been learning the
process over the course of the past year, and have not gone to
the extent of going up and just throwing up the deck ourselves
in the back yard wi thout com ng through the process, which a
| ot of people did suggest that we do. But we decided to take
our tinme and cone through the process.

COW SSI ONER M TTEN: And we appreciate that very
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much.

CHAI RPERSON REI D And who are those people who
suggested that?

COWMM SSI ONER M TTEN: How about the names and
addr esses.

(Laughter.)

CHAI RPERSON REID: And they are |ooking at -- you
said that your lot is smaller?

MR BELMAN: Yes. The back is smaller. It is
sort of where the lots progressively get smaller as you come
east to west on our row.

MS. MCGREW This map was part of our application
process and sonmething that the staff had put together, and it
shows that the adjoining property is 1,700 square feet or
1,713, and their property is 1,684.

CHAI RPERSON REI D:  Say that again?

MS. MCGREW The adjacent property has a |ot
square footage --

CHAlI RPERSON REI D Vll, | see that, but isn't
that rather --

MS. MCGREW It isn't that nuch smaller, no.

CHAI RPERSON REI D Well, it is like -- we are
tal ki ng degrees here.

VS. MCGREW el |, I was just trying to
under st and how our case would just satisfy the burden of proof.
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CHAI RPERSON REI Dt It has got to be sonething
unusual or unique in land either regarding the slope, or the
t opography, or the size, or the shape, or sonething that would
make your property very unique or unusual than the other
properties that would justify you having a practical difficulty
to conply with the existing zoning regul ations. And | don't
know i f you are denonstrating that right now or not.

M5. MCGREW And is it our problem that our deck
is too deep, that it is too long? The current deck adheres to
the setbacks; is that correct?

COW SSI ONER HI NTON: | don't see actually the
current deck on here. How deep is the current deck?

MS. MCGREW Do you have a copy of the plans? It
is right here. The current deck is shown on the denolition
pl an.

CHAI RPERSON REI D: Ri ght here. OCkay.

COW SSI ONER HI NTON: The existing deck is about
4 feet?

MS. MCGREW It is 4 feet deep and the stairs
extent out 12 feet, 3 inches, fromthe house.

COWM SSI ONER HI NTON: How high is the deck off
t he ground?

MS. MCGREW It is about 9 foot 10.

COW SSI ONER HI NTON: I don't think the existing
deck -- well, what | am seeing from the zoning administrator's
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conp sheet is that you are required to have a 20 foot rear
yard, and it is 20 feet from the back of your building to the
rear property line.

And it doesn't look like you have that in the
exi sting condition, and that would be the existing deck.

COW SSI ONER M TTEN: Madam Chair, on Exhibit
Nunber 2, which is the plat, it shows -- if you turn it
sideways in the area where the alley is, it says, "Rear S/ B, 20
feet." So, rear setback, 20 feet.

And it looks like the house is right on the 20
foot setback Iine. So that anything projecting off the rear
wood reduce the required setback.

COWM SSI ONER HI NTON: Do you have any idea about
t hat existing deck and how | ong that has been there?

MS. MCGREW | think it was originally there.

MR. BELMAN: It is an original wought iron, and
alnost a fire escape at sone |evel. So it is just sort of a
platform and then it steps down.

MS. MCGREW  And actually it would be dangerous
not to have anything on the back of the house.

CHAI RPERSON REI D: Okay. Al right. Now, the
second part is practical difficulty, and this is the second
part of the test. The practical difficulty for you to conply
with the existing zoning regulations.

MS. MCGREW  And which would -- well, would that
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allow us to rebuild the deck as it is now, or that would not
allow us to have any deck?

W would have a severe practical difficulty, as
there would be no -- we would have a door fromthe first floor,
which is -- well, in the back of the house, the first floor is
now 10 feet off the ground. And if we have no deck, then we
have a problemw th the door.

MS. OETZEL: And no access from the back of the
house, and no other entrance out. There would be only one
entrance out of the house in that case.

VI CE CHAI RPERSON RENSHAW Which may be a fire
hazard if they don't have any rear access.

MS. OETZEL: Yes, | would think so.

COW SSI ONER M TTEN: Could you correct me if |
am wrong, but is this a picture of your house or is that the
nei ghbor's house?

MR. BELMAN: That is --

COW SSI ONER M TTEN: 1841, is that yours?

MR. BELMAN: That's us.

COW SSIONER M TTEN.  Okay. | see it now, and is
that a door?

MR. BELMAN: That is a door downstairs.

COWM SSI ONER M TTEN: So that is a second means
of egress fromyour house isn't it?

MR. BELMAN:. Yes.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

41

COVMM SSI ONER M TTEN: And it is access to the

rear?

MR. BELMAN: It is access to the rear, yes.

COW SSI ONER M TTEN: So we keep needing to work

on that practical difficulty issue.

COMM SSI ONER HI NTON: Is that the basenent?

MR. BELMAN: That is the basement.

COMM SSI ONER HI NTON: So that is the basenent,

and so there is a door out of the basenent?

MS. OETZEL: Right.

COVM SSI ONER HI NTON: Okay. And it is a single

famly house is it not?
MR. BELMAN: It is built into a hill, and so

is two stories in the front and three in the back.

it

COW SSI ONER M TTEN: So there is only access

fromthe basenment.

COW SSI ONER HI NTON: Maybe | could offer an idea

for you to think about. The zoning comr ssion is probably

going to reconsider Section 2001, which is the section that
causing you to need a vari ance. It will probably take about

nont hs for the whole process to go through.

is

6

But if that is reconsidered, then the zoning

conmi ssion nmekes that a special exception rather than

a

variance. |t would be much easier for you to get this approved
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the way that you have proposed it.
The way the regulations are witten now, you have
to neet the test for a variance, which is very difficult to do.
But once they change the regulations, it will be a special
exception and that is a | ot easier
MS. MCGREW Is there any reason why we were
recommended from the O fice of Zoning at the Bureau of Land
Regul ation that we needed to apply for a special exception?

Wiy is it that this gets kicked back to a variance?

COWM SSI ONER M TTEN: el |, t he zoni ng
adm nistrator has a different interpretation about that
particul ar aspect of nonconformty, and there is -- and even

though this sounds very strange, by definition a lot that is
bel ow the m ni mum creates a | egally nonconform ng structure.

And that one aspect is one thing that the zoning
adm ni strator has not been making referrals for variances, and
| believe that is going to change. But it is the prerogative
of the BZA, there is ultimate authority on interpreting the
zoni ng.

And so we believe that the zoning adm nistrator
is in error about that, and we have had many cases |like this.
So, unfortunately, you are getting caught in that, and again it
is terribly unfortunate that you all, who have chosen to cone
t hrough the process, are basically being stym ed and postponed,
and puni shed, you know, because of it.
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But we have -- our charge here is to apply the
standards of the zoning regulations, first of all, as they are
written and not as we hope they will be rewitten at sonme point

in the future.

And also we apply them to the people that cone
before us and the people that are out there violating things,
again it is back to the zoning adm nistrator to enforce.

CHAI RPERSON REI D Well, Ms. Mtten, let ne ask
you sonet hi ng. Ms. Hinton nade nmention of the aspect of
Section 2001 being changed by the zoning comm ssion, and this
has come up before. I think just last week that we had a
simlar situation.

COW SSI ONER M TTEN:  Ri ght .

CHAI RPERSON REI Dt So are we saying that it is?

I nean, if it is com ng before you that it will be changed?
COW SSI ONER M TTEN: Vell, | can't predict what
the zoning comrssion wll do. The issue of whether or not

there needs to be sone easing of this requirenent for non-
conformng structures is going to conme before the zoning

commi ssi on on Monday for a possible set down for a hearing.

And so | can't even predict that it will be set
down for a hearing. But it is comng before the zoning
commi ssi on. So we will have within either -- well, on Mnday,

or within a period of a hearing and deliberation by the zoning

conmi ssion -- you know, within six nonths, we wll know whet her
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or not the standard will remain, or whether this standard will
be eased.

CHAI RPERSON REI D: The reason that | brought that
up is because also the test for a variance includes an
exceptional condition or circunstance, and given the ambiguity
that we are dealing with with this particular subsection, do
you think that it would then be incunbent upon us to meke that
determi nation whether we feel that s arduous enough to
constitute a practical difficulty within itself?

Because, you know, it is. | nmean, let's renenber
now that we are talking about citizens who are coming forward
and trying to conply, and they were the only ones on their
bl ock who tried to do the right thing.

And then they come here and find out, oh, no, it
is not such and such and now it is a variance. And they have
to try and determ ne or grope for how to neet the exception for
a variance. And then they said, okay, you know, there is a
subsection that may be changed by the zoning conm ssion that
will help you.

But given all these various situations that we
are bringing up, | think for the nost part that it is further
confusing themrather than hel ping them

COW SSI ONER M TTEN: Al right. Well, here is
sonme | anguage - -

CHAI RPERSON  REI D I am seeing sonme very
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qui zzi cal looks on all three faces.

MR. BELMAN: I can honestly say that if we are
wai ting another six nmonths for maybe this section to be voted
on and changed, we are sinply not going to build a deck. The
rear egress will continue to decay and maybe we will throw a
coat of paint on it.

But it is just sonething that we won't do, and we
won't enjoy the house as nuch, and we wll nove to a house
where we can have a deck.

COW SSI ONER M TTEN: We are struggling to help
you and so just give us a mnute and we will see if we can't
hel p you.

CHAI RPERSON REI D Don't get too frustrated and
just hang in there with us.

COW SSI ONER M TTEN: I am going to just pick
some | anguage out of the variance test. "By reason of
exceptional topographical conditions or other extraordinary or
excepti onal situations, the strict application of any
regul ation would result in peculiar and exceptional practical
difficulties to, or exceptional and undue hardship upon the
owner, and to authorize upon an appeal relating to the property
a variance from the strict application so as to relieve the
difficulties or the hardship."

I nmean, | could nmeke an interpretation, and | am
interested in what Ms. Hinton has to say, because she has been
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around as |long as we have, and --

CHAI RPERSON REI D Well, longer, but the signal
that we want to give is that if you cone here and you try to
conply, that you may get a legal variance, and then this would
make them be the only people who really are | egal.

And then the =zoning adnmnistrator comes and
everyone else has to tear down their additions because of the
fact that they don't conply, and then they wll hate you
because you are the ones that started it all.

COW SSI ONER M TTEN: Well, | do feel strongly
that the zoning admnistrator needs to visit the nei ghbors and
do sonet hi ng.

CHAI RPERSON REID: Right. Right. Okay. Did you
have anything else to add to this, M. Hinton?

VI CE CHAlI RPERSON RENSHAW  We were just trying to
be creative over here, Ms. Hinton and |, to see if we could not
come up with sone kind of a solution to this, or a tenporary
solution, and we just did not have any | uck.

The problem is that these good people are not
going to be able to have the enjoyment of their property as
they had planned, and they have gone a while now in trying to
come to grips with this regulation in order to get a permt to
do what they need to do.

And one of our creative thoughts which perhaps
cannot be voted on was to give them sone kind of an additional
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approval, understanding that if the regulation isn't changed
that they would not be in conpliance and the deck would have to
cone down.

But that would not be cost effective, and it
woul d be prohibitive. So we are going to -- we nean well, but
we just can't do that.

COW SSI ONER M TTEN: Ms. Renshaw, nmaybe you and
Ms. Hinton were in conference over there when | was reading the
variance test.

VI CE CHAI RPERSON RENSHAW  We wer e.

COWM SSI ONER M TTEN: I guess | just want to see
if you can be induced to a certain interpretation, because the
| anguage of the regulation says that by reason of exceptional
t opogr aphi cal conditions or other extraordinary or exceptional
situation, which | wuld put this in the category of a
situation, the strict application of any regulation would
result in a particular and exceptional practical difficulty to,
or exceptional and undue hardship upon the owner.

And that an appeal may be granted relating to the
property, a variance to the strict application so as to relieve
the difficulties or hardship. So there nay be sonme room for an
interpretation that would allow this to go forward.

CHAlI RPERSON  REI D: And also this is an area
vari ance. So it would be a practical difficulty, and not an
undue hardship. And the practical difficulty, Ms. Mtten,
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that | was saying was perhaps the fact that given the
ci rcumst ances surrounding the uncertainty with the Subsection
2001, and for them to wait to see whether or not that would
actual ly pass.

And the fact that they came and felt they needed
a special exception, and then later to find that it was a
variance that they really needed because of the nonconform ng
aspect of that different property, that then may constitute a
practical difficulty.

COVM SSI ONER HI NTON:  Well, here is an idea, if |
may.

CHAI RPERSON REI D:  Yes.

COW SSI ONER HI NTON:  The yard level in your back
yard, it looks like there is a garage on one side of the hone.

MS. MCGREW It is part of the structure.

COWM SSIONER HINTON: It is in the basement.

MS. MCGREW Right.

COVWM SSI ONER HI NTON: So there is a garage door,
and that which is in front of the garage, is that a driveway?
Is it paved?

MR. BELMAN:. Yes.

COVMM SSI ONER  HI NTON: And because of that, and
because this is a rowhouse, so then there is not really a big
area in your back yard. It is very small.

MS. MCGREW Yes, it is very small.
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COWM SSI ONER HI NTON: The other thing that seens
to nme to be unusual in your situation is that the front of the
house is set back pretty far from the street. So you have a
pretty long front yard, and because of that the back edge of
the building is on the line. It is right at the 20 foot I|ine.

So there isn't any kind of deck that you can have
on this property according to the zoning regulations, and I
think that is an wunusual situation, because normally in a
t ownhouse or a rowhouse the back yards are nore evenly divided,
and that there is sone roomboth in front and in back

This seens very unusual to ne that the big house
line is right on the 20 feet Iline. So there is no deck that
could be provided, and because you have a garage in the
basement, you need to have that area of the yard paved in order
to access the garage.

So it seems to ne that we could permt the
construction of a deck at the level of the first -- the first
| evel of the house to provide sone outside space within the
regul ations. Wat do you all think about that?

COW SSI ONER M TTEN: I think that is really
good.

CHAI RPERSON REI D: I think, Ms. Hinton, that this
applicant is very fortunate to have you on this Board, and to
be able to articulate for them and act as eloquently as you did
what in fact is unusual or different, or unique about their

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

50

property.

Okay. So then we go to the third part, which is
-- well, no, that was the first part. The second part is
adverse inpact, and that is in regard to air, noise, |I|ight

traffic parking, and we don't have anyone who is opposed to or
who has registered any conplaint in regard to this particular
application.

An so we can assume that there is no adverse
i mpact, and the third part is will it inpair the integrity or
i rpact of the zoning regulations or map, and | don't think that
it does. Now, that is the first part segment of your

particul ar case.

And then we go to -- well, there was no ANC
report?

VI CE CHAI RPERSON RENSHAW  No.

CHAI RPERSON REID: Did you talk to the ANC?

MR. BELMAN: | don't believe we did.

COVW SSI ONER HI NTON: You know, if you |ook at
the -- well, because this lot is adjacent to a public alley,

building this deck I think is not going to affect the |light and
air to any adjacent property. So you are really lucky to have
t hat .

MS. OETZEL: W have had that sign up on our
house for over -- well, for far nore than we were supposed to
i ke for a nonth.
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CHAI RPERSON REID: Well, let's see if the ANC has
been noticed. | think that --

SECRETARY PRUI TT: They have been noti ced.

CHAI RPERSON REID: And there was no response from
t hem

SECRETARY PRUI TT: They have been noticed and the
single menber district has been noticed, and council person.

M5. MCGREW  Yes.

VI CE CHAI RPERSON RENSHAW  And in two ANC areas;
both 1E and 4A

CHAI RPERSON REI D: When you come before this
Board, which |I guess you never will have to again hopefully, it
is recomended that you contact your ANC, because it is always
good politics to contact them to let them know what you are
doi ng, and ask themif they have any objections.

O sonetimes they will ask you to cone to their
nmeetings, or what have you, and in this instance there is
fortunately no objection because if there were, they would |et
us know. There weren't noticed and they did not file any
report.

So we assune that there is no objection to your
application, and then there is no persons here in support or in
opposition. So we go to closing remarks by the applicant.

MR. BELMAN: I guess in closing | would like to
thank you for your «creativity, and appreciation of our
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situation. And | hope that we are able to build the deck, and
nothing really beyond that.

CHAI RPERSON REI D: Okay. Now, would you like a
bench decision, or --

MR. BELMAN: If that is possible, that would be

wonder f ul .

CHAI RPERSON REID:  And a summary order?

MR. BELMAN. |If possible, yes.

CHAI RPERSON REI D: Okay. Do you know what that
is?

MR. BELMAN: It neans that you will tell us today
that this is all right with you.

CHAI RPERSON REI D: Al right. Board Menbers,
what is your preference?

VI CE CHAI RPERSON RENSHAW I think we should
vot e.

CHAI RPERSON REID: Okay. Can | have a notion?

COW SSI ONER HI NTON: I would nove for approval
of Application Nunmber 16998.

COW SSI ONER M TTEN:  Second.

CHAI RPERSON REI D: Okay. Can you sunmarize it
for the record?

COWM SSI ONER HI NTON: well, for all the reasons
that we have already discussed and what the applicant's let us
know about by the photos that they put in the record.
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CHAI RPERSON REID: That they do neet the standard
for the test for a variance and for a special exception

COW SSI ONER HI NTON:  Correct.

CHAI RPERSON REID:  All right. Al in favor?

(A chorus of ayes.)

CHAI RPERSON REI D:  Opposed?

(No audi bl e response.)

CHAI RPERSON REID: Wl l, your case has been very
unique in a lot of different ways.

VI CE CHAI RPERSON RENSHAW  And enj oy your deck

CHAI RPERSON REI D: You shoul d have your decision

in about 2 to 3 weeks. Now you can go in your neighborhood and

gl oat .

SECRETARY PRUI TT: Just for your information
t hough, once you get your order, it will be nmailed to your hone
and there will be a date on there. You have to wait 10 days

from that date before it is actually effective before you can
go to the DCRA, okay?

MR. BELMAN: Thank you.

CHAI RPERSON REI D: Ms. Bailey, if you would cal
the next case.

MS. BAILEY: Application Nunber 16708, of Terence
L. Pickney, pursuant to 11 DCMR 3104.1, for a special exception
under Section 223 and a variance from Subsection 2001.3 to
allow a rear addition to a non-conformng single-fanmly
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dwel ling not neeting the side yard requirements under Section

405 in an R-2 District at premses 1015 - 48th Street,
Nort heast, Square 5153, Lot 9. Sir, would you please cone
f or war d.

(Wher eupon, the witness was sworn.)

CHAI RPERSON REI D Al right. Go ahead, sir.
G ve your name and your address, please, and present your case.

MR. PICKNEY: M nanme is Terence L. Pickney, and
I live at 1015 - 48th Street, Northeast, Washington, D.C

CHAI RPERSON REI D You can go ahead and present

your case.

MR. Pl CKNEY: Okay. The <case that | am
presenting today is that the house that | live in over at 1015
- 48th Street, Northeast, | inherited through my grandnother.

I had been living there as a child, and the house started to
deteriorate after a few years, and | went through the 203(k)
pl an through the District of Colunbia.

And | got approved for a loan and had an
architect come out and conme over and |ook, and draw up sone
pl ans, and what had happened was that | canme down for the |and
plat, and it showed that the right side yard of the house was
less than five feet away.

Actually, it was only three feet away from the
property line on the right side of the house, and to ny
know edge, before | was born and to ny nother's know edge as
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well, the right side of the house was al so our property.

The property that | live in now is Lot Number 9,
and the lot on the right side of the house is actually Lot
Nunmber 8. I think I may have a picture of it, but on Lot
Nunmber 9 is Lot Nunmber 8, and then there is an alley.

We have been using Lot Number 8 for ny entire 29
years that | have been living there, and even before that. So
what had happened was that through the codes of today that if |
wanted to tear a section of the house off, and put it back up,
it would have to neet the requirements of the side |ot.

What | was trying to do was the kitchen is on the
rear end of the house, and it is falling off. It is detaching
fromthe house because there is no solid foundation under it.

And because it was already com ng down and it was
going to be torn down, | was going to put it back up and
encl ose the small porch that is on the right side of the house.

And in addition, just add a bedroom over on the
top of it, because now the house is a two bedroom one bath,
and | wanted to make it a three bedroom two bathroom

And because the rooms in the house are very
small, | was going to extend it out and toward the yard an
additional -- | think it is 41/2 feet, and not going in the
direction of the property |ine.

COW SSIONER M TTEN: Do you own Lot 8 al so?

MR. Pl CKNEY: No, Ma'am | don't own Lot 8. To
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nmy know edge, Lot 8 was ny yard. | didn't find out that Lot 8
wasn't the yard until | got the land plat, and | went down to
the tax and revenue, and it showed that a conmpany does own Lot
8, but they don't have a phone nunber.

And | tried to reach them by going to the address
that they had, but they are behind in the taxes, and they have
not paid the taxes in 5 years, and the lady said that it would
go up for bid in July, and that | could bid on it, but then
they would have six nonths after | bid on it to pay the back
taxes on it.

But like | said, to my know edge, | have been
parking my car there ever since | started driving, and playing
football, and the rear of the house, the fence, is in the
entire Lot 8 yard.

And it has been there nmy entire life, and so like
| said, whoever does own the property, | have never in nmy life
seen the -- well, if you see it, it looks like it is part of
the yard, you know.

COW SSI ONER M TTEN: Ckay. Thanks.

COW SSI ONER  HI NTON: It looks like it is a
pretty small |ot.

MR PICKNEY: It is a small lot. It is assessed
at -- well, it is actually about 12 feet wide, and so that's
why, you know, whoever owns it, | don't know why they stopped
paying the taxes on it. But there is nothing that can really
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be put there anyway.

And even if | wanted to put a garage up, it would
be actually in the alley, you know. \Whatever you tried to put
in Lot Nunber 8, it is a small lot. And the trash trucks that
come through there now need enough space, because they have to
go through the entire alley and behind my house.

COW SSI ONER HI NTON:  Okay. All right.

CHAI RPERSON REID: Ms. Mtten.

COW SSI ONER M TTEN: W have a plat, and the
plat shows -- it has a rectangle that is white, and then we
have |ike two other rectangles attached at the back that are
shaded.

Now, is the whole thing existing right now, or is
only part of this existing?

MR. PICKNEY: The whole thing is existing, except
for a small part of this here.

COW SSI ONER M TTEN:  Thi s?

MR. PI CKNEY: Yes, that.

COW SSIONER M TTEN:  And so | am pointing now to
the rectangle that is furthest to the rear?

MR PI CKNEY: Yes, Ma' am That would be
consi dered the deck that we wanted to add on, and about four
feet fromthe right side of the picture, over where the lines
are, that is the kitchen.

COWM SSI ONER M TTEN: The kitchen is now where,
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her e?

MR. PI CKNEY: Yes, Ma' am

COW SSIONER M TTEN:  So now | am pointing to the
rectangl e, the shaded rectangle that is attached to the white
rectangl e?

MR. PI CKNEY: Yes.

COW SSI ONER M TTEN: And that is what you want
to tear off and rebuil d?

MR. Pl CKNEY: Yes. The kitchen that is there
existing now, it is probably about a 3 foot porch on the
kitchen, and because it is comng off, | want to put it back
up, but | don't have such a need for such a small porch.

I want to just enclose the porch, and go up to
the second floor with it, and then add a room over the top of
it.

COW SSI ONER M TTEN:  Ckay.

COWM SSI ONER HI NTON: | am wondering if sonmeone
on the staff could maybe find a map that woul d have the |ots.

SECRETARY PRUI TT: The Sandborn map for that
area?

COWM SSI ONER HI NTON:  Yes.

SECRETARY PRUI TT: Ckay. | can get that for you.

COW SSI ONER HI NTON:  Great .

(Brief Pause.)

CHAI RPERSON REI D: M. Pickney, did you say that
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you thought that that Lot 8 was part of your property because
you al ways used it?

MR. PI CKNEY: Yes.

CHAI RPERSON REID:  For how | ong?

MR. Pl CKNEY: For the 29 years that | have been
living there, we have been using that property.

CHAI RPERSON REI D: And you never knew that it

bel onged to soneone el se?

MR. Pl CKNEY: No, | was too young, and even for
the years that | have been living there, the fence is all the
way in Lot Nunmber 8 as it is now. | have been having cookouts,

and | have parked the car there, and this ny yard as far as |
am concer ned. When | got the plat is when it showed
differently.

CHAI RPERSON REID: That it wasn't?

MR. PICKNEY: Yeah, and that's when | said, well
it has been like this even before | was even born, and | have
pi ctures before | was born of ny nother, and uncles, and inside
t he yard.

CHAI RPERSON REID:  So you never knew who that | ot
bel onged to, and they can't find the owner?

MR. PI CKNEY: No, M' am

CHAI RPERSON REID: Well, you might be able to use
adverse possession.

COW SSI ONER M TTEN: Have you nmmintained it and
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nmowed the grass and all of that?

MR. Pl CKNEY: Yes. I don't know what kind of
pi cture you have, but if you see it --

CHAI RPERSON REI D: Well, we saw it, but there is
a concept in real estate called adverse possession, wherein if
you use the property for Xnunmber of years, and | think it is
16 or 18 years, and you are open and w thout pernission of the
owner, and you are not interfered with, then it basically
beconmes your own property.

MR. Pl CKNEY: | asked the worman down at the Tax
and Revenue about that, and she said that even though | have
been using it, someone apparently had been paying the taxes,
and since it has only been five years that they haven't paid
it, it still would not be ny property.

And they have not paid the taxes in five years
but it has been |like that before I was born, you know

CHAlI RPERSON REID:  Well, okay. Let's go back to
this particular lot now At first, the zoning adm nistrator
put you under a special exception. But this is simlar to the
case that we just had, and that actually had been for a
vari ance because of the nonconform ng aspect of it, because of
a nonconform ng structure, and it comes under 2001

COW SSI ONER M TTEN: Well, yes, and then under
405.8, it says in the case of a building existing on or before
May 12th, 1958, with a side yard less than 8 feet w de, an
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extension or addition may be nmade to the building provided that
the width of the existing side yard shall not be decreased, and
provi ded further that the width of the existing side yard shall
be a mnimumof 5 feet.

CHAI RPERSON REI D:  Let ne see that.

COW SSI ONER M TTEN:  That is 405.

MR. Pl CKNEY: I have the original deed where ny

grandparents had purchased the property, and I think it was in

1947, and then the person who had it before that, | have their
deed, too. It was in a box that my grandma kept. That was
from 1927.

COW SSI ONER M TTEN: So do you know when the
house was built approxi matel y?

MR. PICKNEY: No. It was built before -- well, it
was actually either built in 1927 or before then.

COW SSI ONER M TTEN:  So wel | before 19587

MR PI CKNEY: Yeah.

COWMM SSI ONER HI NTON: Do those deeds show the | ot
lines at that tine?

MR. PICKNEY: | think it has just the square and
the lot, 5153 and Lot Nunber 9.

COW SSI ONER M TTEN: M. Pickney, the porch is
the structure at the back?

MR. PI CKNEY: Yes, Ma' am

COW SSI ONER M TTEN: Is there some reason why
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you couldn't -- | see right now the way that it is configured
that it would create a 3 foot side yard, because it is nore
narrow than the rear of the house.

Is there any reason why you couldn't bring that
in a couple of nore feet to be a 5 foot side vyard there?

MR. Pl CKNEY: Well, that is actually the kitchen
now, and the kitchen is pretty small now, and because the porch
is there and is existing, | didn't see a difference between the
ki t chen.

And then if the house is -- well, | think it is

18 feet wide, and if the kitchen is in that 10 feet and the

porch is 8 feet, | didn't see a problemwith closing the porch
of f.

COWM SSIONER M TTEN: | just want to be sure that
I understand the concept. You have a porch and it has a
footprint, let's call it, where you can trace it out on the

ground. And you want to enclose what is now a porch and nake
that a structure, right?

MR. PI CKNEY: Yes, Ma' am

COW SSI ONER M TTEN: Okay. | understand your
position about why not just enclose effectively what is there,
but that is where the problem comes in related to this issue
with the variance.

It is one thing to replace a structure with a
structure, because you effectively -- you know, it could be
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viewed as a partial denolition, and not a full demolition. So
you could retain that.

But for enclosing what is not currently enclosed,
that would create a problem So if you could just make that
not quite as wide, that would elininate one of your problens.

So | guess | am just trying to understand is
there any reason why you couldn't make that area sonmewhat
smal | er? Is it that you want to put the kitchen where the
porch is now?

MR. PICKNEY: Can | show you?

CHAlI RPERSON REI D:  What do you have?

MR. Pl CKNEY: Well, | have a little small plan
that | have, and | just want to show you.

CHAI RPERSON REID: Please give it to the staff.

(Brief Pause.)

MR. Pl CKNEY: The property is 25 feet wide from
the property itself, and if the entire house was to fall down
for any reason and | wanted to put it back up, it would have to
be 8 feet on both sides, which would make it a 9 foot wide
house. | couldn't conply.

COWM SSI ONER  HI NTON: Ms. Mtten, that is the
thing that | amthinking on with this next thought. Even if it
is 27 feet wide, if you take out 16, because it needs two side
yards --

COW SSI ONER M TTEN: Well, | guess ny only
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concern is -- and | think all of this is legitimte, but we are
sort of mmking a decision about Lot 8 when Lot 8 is not
currently before us.

COWM SSI ONER HI NTON:  You're right.

COWMM SSIONER M TTEN: So, we can take into
consideration the fact that Lot 8 has constraints, but there
are still the standards to be applied to Lot 9.

COVM SSI ONER HI NTON: | agree. | was thinking of
it more as how it would inpair the intent of the zone plan and
af fect adjacent properties.

CHAI RPERSON REID:  And so the third prong.

COWM SSI ONER HI NTON:  Yes.

CHAI RPERSON REI D: W still have yet to get to
that. Let's see what we have here.

(Brief Pause.)

CHAI RPERSON REI D: Did you have an architect do
this?

MR. Pl CKNEY: Yes, Ma'am | submtted sone
architectural draw ngs.

CHAI RPERSON REI D: Okay. Here we go. Here we

MR. Pl CKNEY: Those are the plans right there,
Ma' am
CHAI RPERSON REI D:  Onh, okay.
SECRETARY PRUI TT: They were in the file.
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COW SSI ONER M TTEN: We just need to nake sure
that we are not having an off the record conversation.

SECRETARY PRUI TT: Do you want to go off the
record and go into executive session for a mnute so you can
| ook at these very carefully.

CHAI RPERSON REID:  Okay. All right. \What we are

going to do, M. Pickney, is that we are going to go into
executive session since we have not |ooked at these yet. And
in about 10 minutes, we will cone back, and then we will have a

better idea of what we are tal king about.

(Wher eupon, the Board went into executive session
at 11:18 a.m, and the hearing was resunmed at 11:28 a.m)

CHAI RPERSON REI Dt W will resune the hearing.
Okay. Now, where are we? M. Pickney, was there anything else
that you wanted to tell us, or do you just want to hear what we
basi cal |y have conme up with.

MR. PICKNEY: Well, | also wanted to say that for
nyself and for the community, because the comunity is starting
to put up new houses in the conmunity, and a couple of people
have redone some of the homes in the comunity, and to better
the community and maybe inspire sone other people around there
to do stuff with their house, | was just also trying to help
the community.

And with the way that they are redoing the City,
you know, | would love to be nmore a part of making my house
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just as nice as everything else they are doing in the City.

CHAI RPERSON REI D Thank vyou. That makes a | ot
of sense. Now, back to what in fact is the relief that you are
requesting, and how you neet that test. One is the special
exception aspect of it, and that was in regard to having your
non-conform ng side yard pursuant to Section 405.

Now, it is because of that that we deternined
that a variance was required, and extending a nonconformng --
you know what we nean by nonconforming? Basically, already it
does not conply with the existing zoning regulations.

So it is already there, and what you want to do
is to extend the non-conformity. So the first thing is |ooking
at whether or not the property is unique and unusual And we

determned that in looking at the conp sheets that it is a

substandard | ot. It is 25 square feet, when what is required
is 30 square feet. So you are already dealing with a snaller
| ot.

So then you have got the side yard question,
wherein | ooking at the plats, we deternined that the side yard
-- Ms. Mtten, would you speak to that part?

COW SSI ONER M TTEN: Yes. Well, the existing
side yard, as it abuts Lot Nunber 8, is 2 feet, and the
extension at the rear would extend that nonconfornity further
beyond the existing condition.

CHAlI RPERSON REID: And also, Ms. Hinton, did you
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have anything to add concerning the figuration of the lot? On,
the part @&out although it is a single famly, actually the
di nensi ons are sonewhat |ike a townhouse?

COVW SSI ONER  HI NTON: Ri ght. The size of the
home built here is nmore simlar to a rowhone than to a single
fam |y detached normally. And normally a row home would not
have the required side yards.

It would be on a lot that is the size and shape,
and it would not have required side yards because there would
be party walls. So | think that is a very unusual condition to
have a single famly hone on a lot that is this shape.

And it in itself is a substandard lot in the
wi dt h. It is 25 feet, and not 30, and that increases a
practical difficulty in conplying with the regulations as far
as side yards are concerned.

CHAI RPERSON  REI Dt Okay. Did you understand
that? Well, that's all right. At least it gives you a better
perspective of what you are dealing with, and the regulations
that we have to apply in order to help you nake your test.

And there are regulations that are existing, and
then what we have to determine -- and this is what Ms. Mtten
was just pointing out to you -- is that because of the way that
it was figured, and because it is substandard, and because of
the fact that it is nore of a townhouse nmakes it a practical
difficulty for you to conply wth the existing zoning
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regul ations, and that's all

And then the second part of it is the adverse
i mpact, and is there any adverse inpact to the neighbors or the
comunity as far as noise, parking, light, traffic, and we have
not gotten any letters of @position or any opposition here
t oday.

But have you had any conplaints regarding that
and notifying the community that you were going to do this?

MR. Pl CKNEY: Yes, M am | also went to the
nei ghbor hood advi sory neeti ngs.

CHAI RPERSON REI Dt Well, before we get to that,
my question was whether there were any objections to what you
are trying to do?

MR. Pl CKNEY: No. I had just three neighbors
come to me and ask ne what | was trying to do, because they did
receive a letter. And | explained it to them and they said
good, that you need to do stuff to the house. One guy was
saying that it was probably going to fall anyway, but --

CHAI RPERSON REI D So they were glad to see
sonmet hing positive happening rather than it being an eyesore
and not the property itself, but that part that you were
i mprovi ng?

MR. PICKNEY: Right.

CHAI RPERSON REID: Also, in regard to the intent
and integrity of the zoning regulations and map, we felt that
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it would not inpair the intent and integrity of the zoning
regul ati ons and map given our analyses of the entire situation
as it pertains to other properties, or the regulations or nap
as we deemor as we have analyzed it.

MR. PICKNEY: All right.

CHAI RPERSON REI D Now, Board Menbers, are there
any questions? If not, we go to government reports. Now, we
did not have an ANC report, but did you speak to the ANC? |I'm
sorry, we do have one, and it is from ANC 7C And can you
sunmmari ze that for us, M. Renshaw.

VI CE CHAI RPERSON RENSHAW  Yes. ANC-7C sent in a
letter, dated April 23rd, 2001, and the letter is signed by
Mary L. Gafney, Chairperson, and the Iletter states that
Advi sory Nei ghborhood Commission 7C held a special public
meeting on April 11th, 2001 to discuss the Application Nunber
16708.

Proper notice was given to the public, and three
menbers of the Commi ssion constitute a quorum All five of the
Conmmi ssi on nenbers were present at the neeting. Therefore, a
guorum was established, and two representatives from the D.C.
O fice of Planning were also in attendance, and the applicant.

Many issues and concerns were raised after a
| engt hy di scussi on with bl ueprints, denonstrati ons,
measurenents, et cetera. Qur concerns and the conmmunity
concerns were answered about the special variance.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

70

Therefore, the conmunity voted in favor of the
appl i cant. On Thursday, April 12th, 2001, ANC-7C held its
regul ar public neeting, and a quorum was established. Four
commi ssioners were present out of five.

Advi sory Nei ghborhood Conm ssion 7 C reconmended
t hat Application Nunber 16708 be approved, and asked the Board
of Zoning Adjustnment to approve our support and grant the
request favorably of the applicant.

Conmi ssi oner Crook made the notion and the notion
was seconded by Comm ssioner Adderly. The notion passed
unani mousl y.

CHAI RPERSON  REI D: Thank you, M. Renshaw.
Therefore, ANC-7C will be afforded the great weight in which
they are entitled. There are no persons here in support or in
opposition to the property, and so M. Pickney, we now go to
the last part, which is closing remarks by the applicant. Do
you have any cl osing renmarks?

MR. Pl CKNEY: Yes. I have been trying for a
long, long tine to get this house situated, and | have been
running into the problens with the property line, and what have
you, and just a big long ordeal, and not sonething as easy as |

thought it would be, and just to get the property fixed.

Like I said, | would Iike to better the conmunity
and also fix the house for nmy own personal reasons. It is not
in a liveable condition at this time at all, and hopefully
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whatever the outcone may be, | can better the comunity and
have a place to stay for nyself. Thank you very much.

CHAI RPERSON  REI Dt Wuld you Ilike a bench
deci si on and sunmary order?

MR. PI CKNEY: Yes.

CHAI RPERSON REI Dt And you heard that described
earlier what that was?

MR. PI CKNEY: Yes.

CHAI RPERSON REI D: Okay. Board Menbers, | would
like to nmove for approval of this particular application. I
think that based upon the earlier discussion that it has been
denonstrated that he has nmet his burden of proof for the test
for this special exception and a variance, and that there does
not appear to be any adverse inpact, and does not seem to
impair the integrity of the zoning regulations or map.

COW SSIONER M TTEN: | second the notion.

CHAI RPERSON REID:  All in favor?

(A chorus of ayes.)

CHAI RPERSON REI D: And | would also |like to say
that | think that M. Pickney should be comended in his
at t enpt to do sonething wth that property and that
nei ghbor hood, because t hat particul ar nei ghbor hood is
experienci ng consi derabl e blight.

And any type of thing that is done to try and
i mprove, and to help bring the properties into a nore liveable
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and nore attractive condition certainly helps the District of
Col unbi a. So, thank you very nuch.

COWM SSI ONER M TTEN: And | also think that M.
Pi ckney shoul d be conmended, and his famly, for taking care of
Lot 8 over all those years. Oherwise, this clearly would not
have been taken of. So he did the nei ghborhood a favor.

VI CE CHAI RPERSON RENSHAW  And we urge you good
[ uck should you decide that you would like to go after Lot 8
next to you and to acquire it for your own.

And | just want to also comrend you for your
preparation. | thought that your presentation before the Board
was excellent and we are very pleased with your thoroughness.

MR. PICKNEY: | thank you very nuch.

CHAI RPERSON REI D:  Thank you.

MS. BAI LEY: The staff will record the vote as
four to zero to approve the application. Motion made by Ms
Reid, and seconded by Ms. Mtten, and Ms. Susan Mbdrgan
Hi nton, and Ms. Anne Renshaw to approve.

CHAI RPERSON REI Dt Okay. So that will conclude
this norning' s session. Thank you very nuch. W will resunme
at one o' cl ock

(Whereupon, at 11:26 a.m, the hearing was

recessed.)
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AF-TERNOON P-ROGCGEEDI-NGS
(1:15 p.m)

CHAI RPERSON REI D The hearing will please cone
to order. Good afternoon, Ladies and Gentlenen. This is the
May 8th, 2001 public hearing of the Board of Zoning Adjustnent
for the District of Columbia.

My name is Sheila Cross Reid, Chairperson.
Joining ne today is Anne Renshaw, Vice Chair, who wll be
coming in nmonmentarily; and Susan H nton, representing the
Nati onal Capital Planning Conm ssion, and representing the
Zoni ng Comm ssion is Carol Mtten.

Copi es of today's hearing agenda are available to
you. They are located to ny left near the door. Al'l persons
planning to testify either in favor or in opposition are to
fill out two wtness cards. These cards are located on each
end of the table in front of us.

Upon coning forward to speak to the Board, please
give both cards to the reporter, who is sitting to my right.
The order of procedure for special exceptions and variances is,
one, statenent and w tnesses of the applicant.

Two, governnment reports, including the Ofice of
Pl anni ng, Departnment of Public Wrks, et cetera. Three, the
report of the Advisory Nei ghborhood Conmi ssion, the ANC.

Four, parties or persons in support. Five,
parties or persons in opposition, and, six, closing remarks by
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the applicant.

Cross-exam nation of wtnesses is permtted by
the applicant or parties, and the ANC within the property is
| ocated is automatically a party in the case.

The record will be closed at the conclusion of
each case, except for any materials specifically requested by
the Board, and the staff will specify at the end of the hearing
exactly what is expected.

The Sunshine Act requires that the public hearing
on each case be held in the open before the public. The Board
may, consistent with its rules of procedures and the Sunshine
Act, enter executive session during or after the public hearing
on a case for purposes of reviewing the record or deliberating
on the case.

The decision of the board in these contested
cases nust be based exclusively on the public record. To avoid
any appearance to the contrary, the Board requests that persons
present not engage the menmbers of the board in conversation.

Pl ease turn off all beepers and cell phones, or
set themto vibrate at this time, so as not to disrupt these
proceedi ngs. The Board will neke every effort to conclude the
public hearing as near as possible to 6:00 o' clock p.m

If the afternoon cases are not conpleted by 6:00
o'clock p.m, the board will assess whether it can conplete the
pendi ng case or cases remmining on the agenda.
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At this time the Board will consi der any
prelimnary matters. Prelimnary matters are those which
relate to whether a case will or should be heard today, such as

a request for a postponenent, continuance, or w thdrawal, or
whet her proper and adequate notice of the hearing has been
gi ven.

If you are not prepared to go forward with the
case today, or if you believe that the Board should not
proceed, nowis the tine to raise such a matter. Are there any
prelimnary matters?

MS. BAILEY: The staff has none, Madam Chai r man.

CHAI RPERSON REI D: Okay. Then we will proceed
with the first case of the afternoon.

MS. BAI LEY: Application Nunmber 16682, of WF.
Equi pmrent Corporation, pursuant to 11 DCMR 3104.1, for a
speci al exception to allow new residential devel opment
consisting of five row dwellings wunder Section 353, and
pursuant to Subsection 3103.2, for variances under Sections 401
and 405 from the lot area, lot wdth, and side hard
requi rements for one senm -detached dwelling, Lot 36, and a
vari ance under Section 402 for the FAR requirenents for the
five new dwellings in the R-5-A District at premses 5516
through 5526 Hunt Place, Northeast, Square 5204, Lots 31
t hrough 36.

All those wishing to testify, please stand and
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rai se your right hand.

(Al'l witnesses were sworn.)

MS. BAILEY: Menmbers of the Board, while the
applicants are getting ready, we do have a revised referral
menber from the Zoning Administrator on this project.

W have three letters of approval from governnent
agencies, and that is from the Ofice of Planning, the
Department of Housing and Conmunity Devel opnent, and the
Department of Public Works. W do also have a letter of
approval from ANC-7C, and there are no requests for party
st at us.

CHAlI RPERSON REI D: Ckay. Go ahead.

MR. KANE: Ms. Reid, ny nane is Janes Kane, and |
am an attorney, and | represent WF. Equi pment Corporation.

CHAI RPERSON REI Dt M. Kane, you don't have to
stand. You can sit if you would Iike.

MR.  KANE: It is just a bad habit. If you will
i ndul ge me that one peculiarity.

CHAlI RPERSON REID:  That's fine.

MR.  KANE: I  represent the applicant WF.
Equi pmrent Corporation, and the request is for a special
exception. There are six lots involved in the 5500 block of
Hunt Pl ace, Northeast. The devel oprment is in the R5-A zone,
which requires the Board of Zoning Appeals to at |east review
what is taking place.
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This hearing is continued froma hearing on March
13t h, and the reason for the continuance is that the
advertising was incorrect. The advertising on the site was
incorrect, and so it had to be readvertised and another
heari ng.

In the neantine, | guess there was another issue
that developed, and that had to do with the setbacks of the
units, and that | believe has been resolved and the setback is
now 18 feet, which has the six wunits, the six dwellings,
correspond with the existing properties on the street.

So that nothing sits out closer to the street,

and it doesn't read if you wll correctly or tastefully at
least. It is all in harmony with the existing houses.

There is one unit which I believe is the only
speci al exception issue if you will. It is the end unit of the

six dwellings. That unit is technically a sem -detached unit.

It will have a five foot side yard instead of an
ei ght foot side yard, and there is a requirement that we obtain
a special exception for that. As | nentioned, the setbacks
have been taken care of and have been addressed, and they are
believe acceptable to the Ofice of Planning, as well as the
rest of the design of the houses.

The square footage and the lot size, | believe,
also is wthin the =zoning law and the regulations. The
standards for the variance are a unique property, and by virtue

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

79

of shape, size, and topography, and if you apply those
conditions in this case, particularly with this one unit, the
end unit, it could result in a peculiarly shaped house or a
hardship to the owner, and the builder of the property, the
house.

And you have the third principle to apply, which
is that if you grant the variance that it is not going to harm
either the zoning regulations and the map, and this doesn't do
that, | don't believe.

Al'l of the approvals from the agencies that are
involved in this have been received, and nmost notably the
Advi sory Nei ghbor hood Conmission 7C, and there is a report from
the O fice of Planning, and | comend them for the work that
t hey have done.

M. Chavis' office is aware of the project, and
they don't have an opinion, but we at |east discussed what we
are doing with them and | didn't have an objection from them
and they are aware that we are here today.

And with that, | would like to introduce Ann
McGee, who will go through the details of the devel opment and
some of the specifics with respect to the lots.

CHAI RPERSON REI D: Before we nove forward, | just
had a question, and that was in regard to the letter from M.
Nero. The correct zoning of this property is R 5-A?

MR. KANE: Yes, M' am
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CHAI RPERSON REID: All right. Wat | was raising
was there is a question about the correct zoning being
reflected in the ZA letter.

SECRETARY PRU TT: Madam Chair, | can answer
t hat . The first tinme it was advertised, it came from the
zoning adm nistrator as R 2. M. Fondersmith, fromthe O fice
of Planning, canme over and talked with us here, and then we
realized that it was incorrect.

So we sent it back to the Zoning Adm nistrator,
and the Zoning Adm nistrator sent us a revised letter with the
correct zone and then the correct zoning relief requested.

CHAI RPERSON REID:  So this is revised?

SECRETARY PRUI TT: Correct.

CHAI RPERSON REID: And then this letter from Nero
then is noot?

SECRETARY PRUI TT: Well, actually that letter
fromM. Nero is actually expl aining what happened.

CHAI RPERSON REI D: But the fact of the matter is
that it is correct now?

SECRETARY PRUI TT: It is correct now, yes. But
the letter that cane in after that was put in the file.

CHAI RPERSON REI D Al right. Fi ne. | just
wanted to know exactly what had happened with that in that
particul ar regard. COkay. Go ahead.

MS. MCGEE: Thank you. M nane is Ann MGee, and
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| represent the owner, WF. Equipnment, of the six lots. I
brought these pictures just to give you a general idea, if you
can see, or would you like for nme to bring themcloser to you.

Wuld you like nme to bring them up so you can
have a | o0ok? You need to see one of the basic reasons why all
of this needs to be done.

COW SSI ONER M TTEN:  You need to stay close to a
m ke so we can pick you up.

MS. MCCEE: Now, these are pictures of the site
as it exists at the nmonent, and the very worst problemon this
site is the collection of trash as | am sure that you can
i magi ne, and we have cleaned those lots off, and | can't tell
you about the tons of trash.

And it is unsightly as far as the neighborhood is
concerned, and so | think they are very pleased to have us
frankly coming in there, or at |least the people that | talked
to are pl eased.

Now, this is the house that is on the last |ot on
the left, the adjacent house, and this is the area where we are
applying for the variance right in here.

And he is very close to his lot line and so are
we, but he is so glad to have us there that it gets rid of the
-- well, | guess he has a lot of rats and things back there,
because they are running across the back of the property.

This again is the sane photograph, except it is
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further back. This is this house further down, and you can see
t he apartnment buildings behind. And the land rises slightly at
the back as you can see.

This again is a continuation of this, and it is
just going across the property. And here we have the adjacent
building on the right-hand side of the Ilots. Now, the
t ownhouses abut right up against or rather the first tinme house
abuts right up against this wall

So you only have a free standing or sem -detached
house down at this end. The other one is abutting right up and
there is it again. Okay. Now, you can see also -- yes, this
is the one that | wanted to show you.

You see the position of these houses relevant to
the street, and this is where we are going to keep them all
| evel . |"m sorry that | can't turn it every which way. Does
anybody have any questions so far?

(No audi bl e response.)

M5. MCGEE: Now, this is the site plan that our
engi neers have prepared, positioning the townhouses on the
lots, and this is an area again which is the problem

But as you can see, they have all been pushed
back |l evel with the other houses. They are
slightly offset just so you don't have a straight |ine, and
that is just for appearances.

Now, each one of themis 31 feet 6 inches deep,
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and 20 feet, 4 inches wi de. Each house has 3 bedrooms and 2-
1/ 2 bat hs. I will show you the floor plans in a mnute. And
each has a living room a dining room Kkitchen, basenent, with
t he garage parking at ground | evel.

VI CE CHAI RPERSON RENSHAW Are they two-story
houses?

MS. MCGEE: They are really three if you |look at
it, because you have your garage, which is at ground level. So
you drive right into it, and then you have two living areas
above it.

Now, we wll not be finishing the basenents,
because we want to hold the pricing at around $135,000. But if
anybody wants us to finish the basements, we will give them a
guote to do whatever they want to do. The basenents will have a
garage area for their cars, and a washer and dryer.

If they wanted to mke a famly room or
whatever, we can certainly do it for them We wll have people
there and so it is not a big deal. Now, | am going to |eave
these things behind if you want to have a |look at them in
greater detail so we don't hold you up too nuch.

Now, this is the drawings of the house itself
and these are pairs. This is two houses, and these are the
first floor and the second floor, and t his is the |iving room
here, and this is that and that there. This is the garage
area, and so as you can see there is parking straight off the
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street.

VI CE CHAI RPERSON RENSHAW  And the entrance is at
street |evel?

MS. MCGEE: Right.

VI CE CHAlI RPERSON RENSHAW  And the other houses
showed in your pictures that you have just shown us, they had
stairways going up to the first floor, but you are entering the
buil ding fromthe ground |evel ?

MS. MCGEE: Ri ght. It seens to be the only way
to do it for the floor space, for the best use of space.

VI CE CHAI RPERSON RENSHAW  And you expl ai ned that
the property angl ed upwards?

MS. MCGEE: Right.

VI CE CHAI RPERSON RENSHAW Does it go up a hill?

MS. MCCEE: No, it isn't. I mean, we wll be
level as far as the houses are concerned, but we do have to
deal with leveling it because of drainage at the back

CHAI RPERSON  REI D So, in other words, the
exi sting condition of the property is that it is rather uneven
i n topography?

M5. MCGEE: Yes.

CHAI RPERSON REI D: And, of course, as a part of
you devel oping that |and, you are going to level it?

MS. MCGEE: Of course. Absolutely, you have to

But you will have a certain rise at the back, because that is
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the way the land is, and there is not nmuch we can do about it.

CHAI RPERSON REI D: Ch, | see. Regar dl ess, you
are still going to have -- still it is going to be a bit
irregul ar?

MS. MCGEE: At the back.

CHAI RPERSON REID: At the back part is what | am
sayi ng.

M5. MCGEE: Correct.

CHAI RPERSON REID:  And the land itself.

M5. MCGEE: Do you want ne to show you the
phot ograph again just for a mnute, and you will see the --

CHAI RPERSON REID: | saw that, but | thought that
was the part that you were bringing to us as being |evel?

MS. MCCGEE: No, we will level up to the 31 feet
that we need, but certainly at the back behind that, we wll
just seed it and we can't bring it right down to the sane grade
as this, because we are going to nove a lot of earth, and then
you are going to have a big sort of hole at the back, and it
won't | ook very attractive.

CHAI RPERSON REID: Right. Okay.

M5. MCGEE: Qur aimis to make this as attractive
as possible for the area, and we do a |lot of townhouses, a |ot
of townhouses. That is our nmjor business.

VI CE CHAlI RPERSON RENSHAW How I ong a project is
this? How many nonths of construction?
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MS. MCCEE: Six nmonths, nmax, and a |lot of that,
you know, is not literally construction tine. It is putting
the foundation, and then having to get an inspector out to
check it and to approve it, and say | don't like this and neke
this change, and get that done.

And then you do the electrical inspection as you
know, and the plunbing inspection. You have to have pernmits as
you know right at the beginning for the plunbing, and for the
water and sewer |ines. All those things are elapsed tine
t hi ngs.

VI CE CHAI RPERSON RENSHAW Do you anticipate any
bl asting on the property?

MS. MCGEE: No, no blasting. W do not. But the
nodul ar comes in on trucks, and it is |like shoe boxes coming in
on trucks if you can inagine that.

And you put the whole thing together in a day.
In a day. Now, that is not finishing them but you put them
together in a day, and they sinmply go one on top of the other,
l'i ke that, stacked.

Then they anchor them to the foundation and they
anchor them to each other, and they pop the roofs up which have
been down during transportation because they are too high for
novi ng around.

And then we have about 6 weeks after that of
interior finishing. Now, that is trimring out the doorways
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where the boxes conme together, and laying the carpeting down
over the doorways, and the same thing with the vinyl.

And then final connections for plunbing and for
el ectrical, because each one is pluned and the electrical is
done in each box, but they have to be interconnected to the
panel .

Now the kitchens are conplete, absol utely
conplete, and you could walk in and use your kitchen the day
they arrive; and the bathroons are conplete in the same way.
The only thing that has to be done, of course, is to connect
them for the plunbing. It is quite an ammzing sight actually.

CHAI RPERSON REID: It sounds like it.

VI CE CHAI RPERSON RENSHAW  So on the first floor,
which is in the drawing the second floor --

MS. MCGEE: Right.

VI CE CHAI RPERSON RENSHAW -- you would cone in
the main entry way and go upstairs?

MS. MCGEE: Right.

VI CE CHAI RPERSON RENSHAW And there you would
have in the front of the house the living roon?

MS. MCGEE: The living roomis here and is quite
smal | .

VI CE CHAI RPERSON RENSHAW  And so it |ooks like
the dining room -- no, the living roomin the front, and the
di ni ng room and kitchen in the back?
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MS. MCGEE: Right.

VI CE CHAI RPERSON RENSHAW And the bathroom in

t he back?

MS. MCGEE: Ri ght.

VI CE CHAI RPERSON RENSHAW  All right. Thank you.

CHAI RPERSON REI D And you are going to |eave
t hese?

MS. MCGEE: I am going to | eave them so you can
study them and | also have sets for you to |look at as well

Has anybody any questions they want to ask ne?

COWMM SSI ONER  HI NTON: | wanted to check, Madam
Chair, if there are full-sized drawings in the record?

MS. MCCEE: You have prints like this that have
been subm tted.

COWM SSI ONER HI NTON: Ri ght . Now, sone of the
plats that we have are before the change of the |ocations of
the townhouses were nade. So they still show the houses at

that front building |ine rather than set back further?

MS. MCGEE: Ri ght. But what you have are
drawi ngs of the houses thensel ves. Now t he actual draw ng of
the site plan you do not have until this nmonment, or | said it

before, but this is a very current thing, the site plan
because at the tinme that this was originally planned, they were
not thinking in ternms of setting them back |evel with the other
houses.
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COWM SSI ONER  HI NTON: Ri ght . That's what |
wanted to make sure about. W need to have those in the
record.

M5. MCGEE: It is on the drawi ng now.

MR. KANE: | have one which | think will neet the
size for the file that | can | eave.

MS. MCGEE: | have eight sets here for you if you
want, and all with these draw ngs.

CHAI RPERSON REID: Well, can you give themto the
staff and to us now?

M5. MCGEE: Sure.

(Brief Pause.)

SECRETARY PRUI TT: Ms. McCee, we will take it
down here. Procedurally, we have to do it this way.

COWMM SSI ONER  HI NTON: What exhibit nunber will
this be? Do you know so we can mark that on the file?

MS. BAILEY: We can meke it the next exhibit,
whatever it mght be. You have the file, M. Reid?

CHAI RPERSON REI D: It was reading 37, the OP
report. What are you asking, Ms. Bailey?

MS. BAI LEY: Ms. Hinton was asking what exhibit
nunber shall we give this, and | was saying we can give it
what ever the next number is.

COVM SSI ONER HI NTON:  Thirty-ei ght.

COW SSIONER M TTEN: | had a coupl e of questions
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for the application if | could.

CHAI RPERSON REID:  All right. Go ahead.

COMM SSIONER M TTEN: | understand now what these
revised plats are and what the footprint that we are showing is
630 square feet for the dwelling.

M5. MCGEE: It is a total of 1,240 living area.

COWMM SSI ONER M TTEN: And that is two of the
floors?

MS. MCGEE: Yes. Are we talking living area now
or just the footprint?

COW SSI ONER M TTEN:  Well, actually, | wanted to
start with the footprint.

MS. MCGEE: ©Oh, okay.

COW SSI ONER M TTEN: And | just wanted to be
certain that the conputations from the zoning adm nistrator
showed 680 square feet as the footprint. So we are certain now
that the footprint is 630 square feet?

M5. MCGEE: Yes. We had an engineering firm out
at the site, plus our draw ngs.

COW SSI ONER M TTEN:  Ckay.

MS. MCCEE: So that is what is on that draw ng,
that engineering firmin the |ower right-hand corner.

COW SSIONER M TTEN:  All right. Then the total
zoning floor area of the house, or the gross floor area of the
house, which is what we would calculate the density from would
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be three times 630, which would be 1,890 square feet, |
bel i eve.

MS. MCGEE: It depends on how you count them W
al ways count it froma factory point of view as living area and
not including the garage area, which you are doi ng now.

COW SSI ONER M TTEN: Vell, are counting it from
a zoning perspective. So the density from a zoni ng perspective
is 1,890 square feet, which is sonmewhat different than what the
zoning administrator had, and it is also sonewhat different
fromwhat is on the building permt.

But it does require a variance for density. I's
there any reason why you can't excavate and make instead of the
| oner level conpletely on grade, that you couldn't make it a
cellar so that it wouldn't count for zoning density?

MS. MCCGEE: Yes. I will give you a very good
reason.

COW SSI ONER M TTEN:  All right.

M5. MCGEE: Expense.

COW SSI ONER M TTEN: Is there anything rel ated
to the soil or --

MS. MCGEE: W have not done soil tests yet. W
have done borings to some extent just to make sure that it is
not a disaster area, because we know that there was something
underneath that property at one stage of the game or on top
t hat has been renoved.
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But it is very expensive to start doi ng
basenent s. Very expensive,. And we have got to get the cars
in. They are going to have to go downhill to get in, and how
are they going to get inif -- well, you wiuld have to see the

site, but as you drive right in you want the car at the |evel
that you are driving in.

COWM SSI ONER M TTEN: Maybe we can come at this
guestion differently. I mean, for each of the variances, you
have this test, and M. Kane briefly spoke about the tests.
But given that you are asking for nore density than is
permtted, what is the reasoning behind that other than it is
nore econom c if you can build a bigger building.

What argunment can you make to us about why we
should grant a variance related to additional density on the
site?

MR.  KANE: Let me see if | can respond to that.
| don't think by way of argunent that the density changes. I
understand by the way that the rules are applied to this, that
if you put one level underground that you by virtue of the
application of the rules now turn this into a 1,260 square
dwel I'i ng.

The point that Ms. MGee nade about the costs |
think is inportant, because one of the ideas is to -- obviously
the end result is to sell this property, but it is also to
provide a property for sale, or offered for sale, which is
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affordable and that is one way to do that, is to try and get
housi ng and to nake it affordable.

As | said, by way of argunment, you could depress
-- and although there are physical limtations, you don't have
really quite the distance between the street and what would
then be going down 8 or perhaps 10 feet to run a driveway down,
and then go into a basenment and into a garage.

COMM SSIONER M TTEN:  And | understand the issue
related to excavating and still have three levels, but one of
them be partially bel ow grade. So then approach the question
froma different perspective, which is, one, why not just build
a smaller house that does neet the density limtations of the
zoni ng?

MR. KANE: Then you get into issues that get into
the factory built nature of the property.

MS. MCGEE: Well, you could build a smaller
house, but it is not very practical. Peopl e want three
bedrooms, and they don't want two bedroom houses.

And, you know, you are getting pretty small for a
famly if you start cutting it back. | mean, you have to think
of the practicality of sonebody living there and enjoyi ng where
they are I|iving.

COW SSI ONER M TTEN: Let ne just explore this
with you. One of the ways that you could build these houses
and not need any relief related to the density is to instead of

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

94

trying to spread six houses out over this land, you spread five
houses out over this |and.

MS. MCGEE: It is not practical again from an
econom cal point of view Renenber, we are trying to neet a
selling | evel, and because of nortgages, and the nortgage noney
that is avail able, and what people can afford.

Now, if we have to spread the value of the |and
into five houses, up will go the value of each house because it
wi || suddenly increase each house by the difference in the lots
by $3,000 or $4,000, you know, by losing the income from one
| ot.

COW SSI ONER M TTEN: Ri ght . And | appreciate
that, but it is just that the test for a variance is really
rel ated to physical aspects of the site, and the application of
the zoning, and not a person's ability to make noney.

M5. MCGEE: Vell, it isn't a case of making
nmoney. It is a case of how nmuch we have to sell them for, and
which we want to keep them as reasonable as we can so that they
are avail able to people.

COW SSIONER M TTEN: Ckay. | think | understand
your perspective.

COW SSI ONER  HI NTON: And have you prepared a
site plan that shows the grading in the front and the back?

MS. MCGEE: Not yet. We have not, and that will
be the next thing, believe ne.
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COWM SSI ONER  HI NTON: I think we are going to
need to see that, because it seenms to me from the photographs
that you have quite a difference in grade fromthe front to the
back, and it is possible that this first level, your basenent
level, will be below grade in the back; isn't that possible?
It |ooks Iike you have 6 or 7 feet fromthe front to the back.

MS. MCCEE: You nmean in the increased level, is

that what you are saying? No, you don't have as much as that.

The big rise -- and probably the photographs don't answer the
question -- is right at the back.
COW SSI ONER  HI NTON: Do you have those

phot ogr aphs, and can we see them agai n?

M5. MCGEE: Sure.

COVM SSI ONER HI NTON: That's why we need a site
plan, in order to figure that out. Ms. Mtten, how much over
density are they on these?

COW SSI ONER M TTEN: Let's see. It is actually
on every lot, but on the lots that neasure -- the typical lots
which are 20 feet wi de, they are over by 16 percent.

COVW SSI ONER  HI NTON: Do you have that in the
square footage?

COW SSI ONER M TTEN: Yes. VWat they are
proposing is 1,890 and what they would be permitted is 1, 632.
And the difference is 258.

COWMM SSI ONER HI NTON:  Then it seens to ne that --
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well, look how high the hill is in the back. If these units
are --

MS. MCGEE: Look at the level. This is how deep
these units would be. That is the next house that we are
abutting up against. You see that it is quite level there.
The big rise occurs in the back, and it starts about back here.

COWM SSI ONER HI NTON:  Ri ght .

M5. MCGEE: But here it is quite level, which is
the sane space that we woul d be occupying. Do you see that?

CHAI RPERSON REID:  Right. W can see that.

COWM SSI ONER  HI NTON: My idea here is -- and
maybe these are nodular, and so you mght have to make sone
changes, and | am not sure. But because the ground is higher
in the back, instead of digging that out to keep your three
levels level, you add to it so that the ground in the back
comes up to your first |evel

MS. MCGEE: |'msorry, but try ne again.

COVW SSI ONER HI NTON: Let me see if | can draw
it. If you were looking at the side of your townhouse, the
grade is here in the front?

MS. MCGEE: Right.

COVWM SSI ONER HI NTON: And you have got the three
| evel s and your car conmes in here, and here is your garage?

M5. MCGEE: Yes.

COW SSI ONER HI NTON: I n the back the grade is up
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here at your first level, and so sonewhere across here --

MS. MCCGEE: You have to dig. You have to |evel
the ground. Yes, you do.

COVW SSI ONER HI NTON: But you won't be digging.
You will be adding. You will be raising the ground in the back
so that from your first floor, from your kitchen, or whatever
is back there, you can wal k straight out into your back yard.

Vhat t hat does according to the zoning
calculation is that then you average that half of this level is
underground and half of it is out. So only half of the square
footage on that level will count.

MS. MCGEE: Oh, | see what you are trying to say.
| get you. So that works for you is what you are saying?

COW SSI ONER  HI NTON: Well, it depends on what
kind of construction you are doing. I would think that you
woul d need to have foundation walls on that back.

MS. MCCEE: We are using superior walls if that

means anyt hi ng.

COWMM SSI ONER  HI NTON: I don't know what that
means.

MS. MCGEE: They are pre-capped walls.

COW SSI ONER  HI NTON: Oh, so that should work
t hen.

M5. MCGEE: That works, that's right.

COWM SSI ONER HI NTON: Ms. Mtten, is that making
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sense to you?

COW SSI ONER M TTEN: I understand what you are
sayi ng, but ny understanding of the way that these things gets
built is that you build the bottom and the top is the nodular
part, right?

MS. MCGEE: Right.

COW SSI ONER M TTEN:  So you have flexibility.

MS. MCGEE: The bottomlevel is all done on site,
and the boxes are always the add on.

COVWM SSI ONER HI NTON: But for the way the square
footage is cal cul at ed.

M5. MCGEE: I know exactly what she is trying to
say.

COWM SSI ONER  HI NTON: | think that is ny
understanding and | think that's correct.

COW SSI ONER M TTEN: But if it is going to
change the rear elevation, then you won't have the wal kout.

COWM SSI ONER  HI NTON: Well, you won't have a
wal kout from the basenent. You will have a wal kout from the
first floor.

MS. MCGEE: Right.

COWM SSI ONER HI NTON:  Which is actually better.

COWM SSI ONER M TTEN: So can t hat be
accommodat ed, Ms. M Gee?

MS. MCGEE: You know, we have to draw it. I
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can't literally tell you, because | don't know or have rot
surveyed it from that point of view But certainly it has to
be done before we can do anything. Absol utely, it has to be
done.

COWM SSI ONER HI NTON: And we can give that sone
t hought . I can see or understand exactly what you are trying
to say, and that is a very good point.

MR. FONDERSM TH: Madam Chair, can | say
sonmet hing here at this point?

CHAI RPERSON REID: Sure. G ve your nane.

MR. FONDERSM TH: John Fondersnmith, from the
O fice of Planning. I think that | certainly understand what
is being talked about here. But | think from being at this
site, and I think you can see from | ooking at the photographs
that you do have this situation where although the land is
sloping down, and it is from Eastern Avenue, and then from the
ot her existing houses, and sloping down somewhat there, the
topography of the lots thenselves going back are fairly Ievel
until you get back toward the back of the lot, which is

actual ly where this adjoining garden apartment is.

And then it kind of rises there, and | am not
sure exactly of that difference. So whether in fact it is
practical -- and the principal that you are tal king about, Ms.
Hinton, would be true in sone cases. I am not sure that it

woul d always be true in this case because of the topography of
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the | and.

M5. MCGEE: I don't think we can guarantee it,
because the land varies within itself. In other words, it is
hi gher at one end than it is at the other. But you certainly
have a point. Some of those units will be into the side of the
hill, but not all of them

Now, the photographs that | showed you here, this
one, it is quite level. You can see through the depth of this

house that it is level, and you can see it quite clearly.

But if you look at this end, which is where the
sem -detached unit is, which is also the |owest house if you
like, then it starts to rise here. Do you see it? So it
varies and it is not consistent.

So | don't think we could guarantee that X-
percentage of the lower level would be in the hill, and also
the | ooks of the land gets into it. You want it nicely graded
at the back.

You don't want to be worrying too nuch about
whether we are varying a little of the square footage | don't
think. You know, fromthe point of view of the famlies.

The owner, M. French, is very conscious of --
well, let ne say that he wants to do a decent job in other
wor ds, because | think he wants to do other houses like this in
D.C., and he wants it to be done nicely.

COW SSI ONER HINTON: | think it would help us to
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see a site plan with the existing and proposed grading on it to
see what is possible.

MS. MCGEE: Well, that we can do. That is no

pr obl em

COW SSI ONER HI NTON:  Great .

COW SSI ONER M TTEN: And just to follow up on
the last coment that M. Hinton nmade. Is one of the

requi renents for the special exception for devel opnents in R-5-
A is not only the floor plans and el evations, but existing and
final grading plans, and |andscaping plans, and | don't think
that those have been subnitted so far.

M5. MCGEE: Well, with |andscaping, we have shown
some | andscaping on the site plan. I don't know if other than
seeding there is roomfor a great deal nore, because it has got
to | ook pretty well like the other houses in the area.

CHAI RPERSON REI D Ms. Mtten, did you ask for
i nformati on regarding final grading and | andscapi ng?

COW SSI ONER M TTEN: Well, what is required by
the ordinance is that grading plans, both existing and final,
be submitted, as well as |andscaping plans. So | think |1
appreciate the fact that there is sonme trees shown on here.

But | think to give full weight to what you
intend regarding |andscaping, if you had a drawing that was
specifically devoted to depicting whatever |andscaping you
i ntend, that would neet the requirenent.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

102

MR, KANE: | think we will provide that.

COW SSI ONER M TTEN: That would be great. And
then you heard about the existing and final grading, which |
take you need to do sonme nore work on?

MS. MCGEE: Yes, we have to do that anyway.

COWM SSI ONER M TTEN: Ckay. That is a
requi renent before we can nmake a decision on this case.

CHAI RPERSON REI D: Ms. MGee, clarify for us
again what is your role in this particular project? You are
not the owner and you are not the architect.

MS. MCGEE: Personally ny role?

CHAI RPERSON REI D:  Ri ght.

MS. MCGEE: Me personally?

CHAI RPERSON REI D:  Yes.

MS. MCGEE: | wll be nanaging the whol e project.

I do that for M. French, who is the owner of the property, on

ot her projects that he has owned.

CHAI RPERSON  REI D So you are the project
menager ?

MS. MCGEE: I guess that is a correct term |
represent the owner. Well, wait a mnute. VWhat | do is hire
t he general contractor and also the engineers, and | will chase

the permits if they are not getting them properly. You know,
| just manage the project.
That is what it boils down to, and take care of
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whatever is not being done by sonmebody el se, and nake sure the
whole thing is snoothly handled. | guess | amthe authority on

this, okay? |If you would ask M. French, he would say ask Ms.

McCee.

CHAlI RPERSON REI D: Okay. All right.

VI CE CHAI RPERSON RENSHAW Ms. MCee, just a
guestion about the rear. |In any case, | am |l ooking at the rear

of your property, the site plan, and this is Exhibit 38 that
you handed in today. And with sone of the houses now you have
explained that it may not be possible to have all of the
houses with the rear property up to the second story, and sone
of the basenent area, or the cellar area. |Is it a cellar or a
basement? Have we defined that? It is a first floor right now
isn"t it?

MS. MCCGEE: wWell, if you look at it from the
front, it is above ground |evel.

VI CE CHAI RPERSON RENSHAW It is above grade. So
the first floor is exposed in the back, but | am just |ooking
at the second floor option, and are you giving the buyers the
opportunity to put in a deck?

MS. MCGEE: We offered that as an option if they
wanted. \Vhat we do is having a sliding door at the back and it
will have bars on it. If they want decks, yes, we charge them
but we don't do it automatically, because for one thing people
have different ideas about decks, nunber one.
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And, nunber two, just as we are offering the
finishing of the basenent |evel as well, decks will be offered
as well. Now, we don't have a problem with any of this. e

just have to remenber nortgage applications, and it is very
i mportant to stay within a certain nonetary limt.

And certainly if sonebody wants it and they can
handl e it nortgage wise, it will be done, and it will be part
of the options that will be offered.

VI CE CHAI RPERSON RENSHAW  And they can get the
permt for it?

MS. MCCEE: Yes, no problem and it wll be one
of the options. We will offer options with the property.

VI CE CHAI RPERSON RENSHAW  Thank you.

CHAI RPERSON  REI D: Further questions at this

poi nt, Board Menbers? If not --

VI CE CHAI RPERSON RENSHAW Wll, | do have a
guesti on. Since this is going to be a six nmonth construction
envel ope, I  wanted to know if you have worked out a

construction agr eenent with ANC-7C  on behal f of t he
nei ghbor hood, and an understanding of the hours of operation,
and the dirt hauling, and the truck routes, or anything |ike
t hat ?

MS. MCGEE: No, | have not.

VI CE CHAI RPERSON RENSHAW Has 7C asked you to do
t hat ?
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M5. MCGEE: No.

VI CE CHAI RPERSON RENSHAW  Not yet?

MS. MCGEE: W really are at square one right
now.

VI CE CHAI RPERSON RENSHAW  Thank you.

MS. MCGEE: But then you asked ne what do | do,
and that's the kind of thing that | do.

MR. KANE: I think we can proffer that they wll
enter into an agreenment that is acceptable to ANC- 7C.

CHAI RPERSON REI D: Al right. Thank you very
nmuch. Now, governnment reports. W have M. Fondersmith from
the O fice of Planning.

MR. FONDERSM TH: Good afternoon, Madam Chair man,

and Menbers of the Board. You have gotten a pretty full
di scussion of this property and project. I think that the
point to make here is with respect to the -- well, two main

things here, the special exception and the variances.

Wth respect to the special exception, in effect
the special exception proceed that is set up in the R-5-A
district is really geared to |larger scale projects. That is,
garden apartnments, or townhouse conpl exes, and so on.

VWhat we have here is a situation where there is
this remaining -- well, sliver is the wong word, but piece of
R-5-A land, and lots that have previously been subdivided in a
relatively sinple situation.
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I don't nean to make it should too sinple, but it
is a row of |lots where you can put houses, this townhouses, and
the one sem -detached, and you could not nove them around too
much on this site. | nmean, it is pretty clear how they need to
be situated.

VWhat we did when we initially saw the site plan
that had been submitted, because the initial plan showed the
houses coming out to the -- it is not actually the property
line, but a building restriction line because this is a narrow
street, and that put them out in front of the other townhouses
that are to the right as you look at them or up the hill
t owar ds Eastern Avenue.

And it also put them further out -- that is, not
inline, with the single famly detached house that is adjacent
at the other end of the row. And so we sinply suggested, and
the applicant did this, that the houses be noved back to be in
line with the other townhouses, and essentially therefore with
the single famly house that is adjacent. There is a little
di fference there.

The only difference in that, and | think it is a
good design feature, is that the applicant proposes to have as
you can see fromthe site plan if you have it there, to stagger
each townhouse by a foot so that there is sone variation in
t here.

But essentially as you look at this street, the
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previ ous townhouses and these will be lined up and you are
essentially even. They are in line with the single-fanmly
house at 5512 Hunt Pl ace, Nort heast.

And that is really to our mind the mjor kind of
overall site plan and correction if you will, or revision that
was necessary. We thought that in terms of |ooking at the
site, and in terns of grading it out in the back, and of course
we would want -- the applicant would want to have as useable
yards back there as possible.

That grading these out |evel and then sloping up
as necessary in the back would be appropriate. So that is
really the key kind of feature with the location of the
dwel 1'i ngs, the townhouses or the row dwellings, in terns of the
speci al exception.

The variance then cones in with respect to Lot
36, the last Iot where the house will be a seni-detached. And
that lot is larger than the others, but you can see that that
is 2,267 square feet. It is a 25 foot lot, as opposed to the
20 foot |ot.

And these were previously subdivided, | believe,
about 25 years ago. So that the end dwelling, and that is Lot
36, with a lot of 25 feet, and in a lot area of 2,267, need a
variance in ternms of the side yard, which should be eight under
the standard, and it is only -- it is five.

Then in terns of the nmininmum |l ot requirenments for
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the R-5-A district, the lot area is in the regulations as
prescri bed by the board. Now, again | think this is because
you are usually dealing with a | arger devel opnent.

Here we think that it is appropriate that you
ook to the R4 district standard, and in that district the
requirenment for a one-fanmly seni-detached dwelling is 3,000
square feet. And, of course, the 8 foot |ot.

And so an area variance is required for the end
unit, both in the side yard and the lot area. And as we
indicated, in theory, it would be possible to go back and
reduce the width of the other lots, and reduce the width of the
dwel l'ings, and that would be sone additional subdivision, of
cour se.

W did not think that that was -- is a practical
thing the way to go, and we thought that the variance here
could be granted without injury to the zoning plan so to speak.

So | think that is about the major things we have
to say about this proposal. As has been indicated, we did neet
with the ANC as the applicant did, and in fact they had a
public meeting on this and another case, which you heard this
nor ni ng, to have nei ghborhood di scussion and then the ANC voted
to support this proposal.

And you have in your folder coments from the
Department of Public Wrks, and from the DHCD, approving this -
- recomendi ng approval of the project. And because of the R
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5-A, they are to -- the project was referred to both those
agenci es.

| understand that there is not a reply back from
t he Departnment of Education, and so in summary, we recomended
that the Board of Zoning Adjustnment approve a special exception
for the overall design of the five row dwellings, and one semi -
detached dwelling, and grant variances from the side yard and
| ot size requirement for the sem -detached dwelling on Lot 36.

CHAlI RPERSON  REI Dt Any questions for M.
Fondersm t h?

COWMM SSI ONER M TTEN: Madam Chair, | have a
guesti on. M. Fondersmith, you didn't nention it today, and I
don't think it is in the witten report either, what the
position of the Ofice of Planning is related to the variance
for the FAR on the row house lots, 31 through 357

MR. FONDERSM TH: Yes, we would support the
variance there al so.

COW SSI ONER M TTEN:  Coul d you speak a bit to --
you nmention on page 4 of the report where you lay out the
standards for a variance. |In your mind, how does the property
owner neet the test?

MR.  FONDERSM TH: Well, | think they neet the
test in dealing with these lots that they have, which like I
said were subdivided some tine ago, and in trying to build
these units to neet those lots that are there -- and | think
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obviously as soneone said before, you could go back and
theoretically go back and resubdi vide the |and.

I think we felt that since the five row dwellings
nmeet the requirements of the row dwelling, and the issue is
really with the variance issue, in terns of the side yard and
the area variance, are with the last [lot. That is, lot 36
And that that variance could be granted wi thout doing harmto
t he zoni ng pl an.

COWMM SSI ONER M TTEN: Could | restate what |
think you said, and see if | got what you said? |Is it your
position that if you are going to build row dwellings in an R
5-A zone that the density that is permtted is inadequate to
nmeet market demands, in ternms of the size of the dwelling?

That is kind of what | got from what you were
sayi ng. That if you are going to have a lot, or given that
these lots are of this size, if you are going to build a house
that is big enough that anybody would want it, then you are
going to have to build a house that is bigger than .9 FAR? |Is

that what you sai d?

MR. FONDERSM TH: I think I would say that is
true in this particular case, because again | get back to the
kind of unusual -- and | don't want to use that too strongly,

but sonewhat wunusual situation here, where this is an R5-A
| and, and therefore gets into this special exception issue that
came up, and also triggers the FAR issue.
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But in reality, it is a pretty straight-forward
situation of existing |ots. I hope that | am responding to
what you were sayi ng.

COWM SSIONER M TTEN:  Well, let ne just step back
from this. G ven that there was some confusion, when these
lots were subdivided what was this property zoned given that
t he subdi vi si on was done 25 years ago? Do you know the answer?

MR. FONDERSM TH: I am not sure of that, because
even in zoned districts that were -- well, typically in zoned
di stricts where townhouses are permtted, the pernmitted density
exceeds .9 FAR, and typically one would not be building
t ownhouses in an R-5-A district.

Well, | suppose there are certain circunstances
where you would, but it is not the typical thing to build. So
| guess what | am wondering is whether there is sonme unusual
situation that occurs because of the zoning that was in place
at the tinme that the subdivision was done, and now we are
trying to lay on a density that really is not conpatible with

the original intent of the subdivision?

MR. FONDERSM TH: I think that is probably so
If you ook at the -- but | amnot sure, and so | hesitate to
gi ve zoning history so to speak when it is not clear. If you

| ook at the photograph that is the second to |ast page of the
report, you can see that there is a garden apartnent
devel opnent in back of this project. |Is that clear?
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You have got Eastern Avenue over on the right of
the dwelling, and Hunt Place com ng down perpendicul ar, and you
can't tell of <course from the photograph, but it slopes
slightly.

And then you have up there a row of garden
apartment units, one of which has a white roof. So it really
stands out, but here is a whole row of them there. Then where
you have the first or the existing townhouses, and in cross-
hatching is the location of these things.

So ny assumption is -- but | am not sure of this
actually, is that this was originally zoned
R-5-A in anticipation of the whole area being garden
apartnents, and that later -- and as | say, it was about 25
years ago is ny understanding -- these lots were subdivided,
and the first units, the existing townhouses, were built.

COWM SSI ONER M TTEN: Do you know what the
devel oped density of the existing townhouses is?

MR. FONDERSM TH: Not of fhand, but perhaps | can

| ook here.

(Brief Pause.)

MR. FONDERSM TH: They have essentially the
identical -- let me see. Well, they are -- | amlooking at a

subdi vi sion plat here. They are actually identical in |ot size
with the five lots that are being proposed here wth the
t ownhouses.
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COW SSI ONER M TTEN: And so you are saying the
ot size, but what about the dwelling size? You don't know

about that?

MR. FONDERSM TH: | am not sure of the dwelling
si ze.

COW SSI ONER M TTEN:  Ckay. Thanks.

CHAI RPERSON REI D:  Any further questions?

COVM SSI ONER HI NTON: | just wanted to respond to
Ms. Mtten's question. If you look on the site plan that we

were given today, there is one existing house that is shown,
and it appears to be larger or longer from front to back then
the ones that are proposed, and it is three levels. W can see
that fromthe photographs.

COWM SSIONER M TTEN:  Well, | would be curious to
know i f variances were granted for the FAR of those dwellings.

I mean, there is an issue here, and | just want to nmke sure

that we have adequate information in the record to grant a
variance for density given that it is optional how big of a
house you buil d.

And the parking can be accommdated in a parking
space, as opposed to a garage. So that's why | want to have a
di scussi on about that.

MS. MCGEE: Could | make a comrent about that?
Do you m nd?

CHAI RPERSON REI D Yes, go ahead.
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MS. MCGEE: When | was talking to the real estate
agents for that area, they were very adamant that the parking
shoul d be houses, and that they did not want outside parking,
because the residents are very concerned about their cars being
-- you know, their tires being slashed, and that kind of thing,
and were very concer ned.

And that it was very inportant to have the cars
i nside under protection if you like, ad were very strong on
t hat . And one other coment. Directly across the street, or
al nost directly, are townhouses that are just about identical
to what we are doing.

Now, the zoning is not the sanme because it is
across the street. But nevertheless directly across the
street, and they are identical.

COW SSIONER M TTEN:  Well, the irony of this is
that in -- that for the sem -detached dwelling, in many
respects, you have to neet the requirenents of R2, and then
for the row, you nmeet the requirenents for R 4. Both of those
really allow nore density than R-5-A. So that is the problem

CHAI RPERSON REI D: Okay. Ot her questions or
coment s?

(No audi bl e response.)

CHAI RPERSON REID: All right. Then going to the
ANC report, and that would be ANC-7C | think it is, and that
was a tinmely filed report. And, Ms. Renshaw, would you read
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VI CE CHAI RPERSON RENSHAW  The BZA has a letter,
dated April 23rd, 2001, from Advisory Neighborhood Com ssion

7C. The letter is signed by Mary Gaffney, the Chairperson of

7C.

The ANC held a special public neeting on April
11th, 2001, to discuss the application. Proper notice was
given to the public. Three nmenbers of the Conm ssion
constitute a quorum and all five conm ssion nenbers were

present at the neeting.

The quor um was est abl i shed, and t wo
representatives fromthe D.C. Ofice of Planning were also in
attendance, and the applicant. Many issues and concerns were
raised and after a lengthy discussion wth blueprint
denonstrati ons and neasurenents, et cetera, our concerns and
the community concerns were answered about this special
vari ance.

Therefore, the comunity voted in favor of the
applicant, and on Thursday, April 12th, 2001, ANC-7C held its
regularly public meeting. A qorum was established and four
Conmi ssi oners were present out of five.

Advi sory Nei ghborhood Commi ssion 7C reconmended
that the application 16682 be approved, and asked the Board of
Zoni ng Adjustment to approve our support and grant the request
favorably of the applicant.
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CHAI RPERSON REI D: Thank you, M. Renshaw. ANC
7C will be afforded the great weight to which it is entitled.
We have one other governnment report, and that is from DPW

(Brief Pause.)

CHAlI RPERSON REI D: Wll, we do have two other
government reports. One is from Ken Laden, which he states
basically in pertinent part that the applicant will provide one

parking garage in the rear lot of each dwelling unit. |
thought it was in the front. Is it in the front or the year?

COWM SSI ONER HI NTON:  The front.

VI CE CHAI RPERSON RENSHAW  The front.

CHAI RPERSON REI D: It says that the applicant
will provide one parking garage in the rear of each dwelling
unit, but actually it is in the front.

MS. MCGEE: That's right.

CHAI RPERSON REI D: I don't think that makes any
di fference. The schedule of requirenments for parking is in the
DCMR, Title 11, Zoning, and those issues wll not negatively
effect on street parking, nor cause a large increase in traffic
vol ume on nei ghboring streets.

Accordingly, DVOT has now objection to the
application. And from the Department of Housing and Community
Devel opnent, we have a report, and | think Ms. Renshaw has that
i n her hand.

VI CE CHAlI RPERSON RENSHAW The report is dated
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April 4th, 2001 from -- and the signature is over the
typewritten name, but it looks like MIton Bailey, from the
Depart ment of Housing and Comrunity Devel opnent.

And they say pursuant to Section 353 of the zoning
regul ations, DCVMR Title 11, requiring the BZA to review new
residential devel opments other than single fam |y detached and
sem -detached dwelling in an R-5-A zone, the Departnment of
Housing and Conmunity Devel opnent has reviewed the above-
referenced Board of Zoning Adjustnent application, and visited
the referenced project site location, and has the follow ng
coments to make.

And we have five coments from the Housing and
Community Devel opment. One, the nei ghborhood --

CHAI RPERSON REID:  You can go to two.

VI CE CHAI RPERSON RENSHAW All right. | am going
to skip nunmber one on the advice of the Chair, and go to nunber
t wo. The six proposed townhouses to be built on the |argest
pi ece of vacant |and on the 5500 hundred block of Hunt Place
are in character with the existing rowhouses on the bl ock.

The new townhouses wll help revitalize and
stabilize the block by adding nore residential units of the
same type and scale as the existing rowhouses, and renoving a
trash gathering vacant process fromthe nei ghborhood.

And that the new townhouses w |l provide badly
needed affordable housing units for purchase in this portion of
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the District, and will further help stabilize the neighborhood
by increasing the nunber of honeowners. I think that is about
it.

CHAI RPERSON REI D:  And nunber five.

VI CE CHAlI RPERSON RENSHAW And nunber five is
that although the side yard provided for the six proposed
t ownhouses, only five feet wide, there is normally no side yard
requi renent for rowhouses in an R 3 zone, which is the type of
t ownhouse scal e being proposed by the applicant for all six new
t ownhouses in this R-5-A zone.

CHAI RPERSON REI Dt Thank you, M. Renshaw. Oh,
is there a page two?

VI CE CHAI RPERSON RENSHAW Oh, there is a page
t wo. Based on the above comments, the Housing and Comunity
Devel opnent Departnent supports the issuance of a variance
pursuant to Section 401.3 to pernmit a 1,813.8 square foot |ot
area, and a 20 foot lot width for Lots 31 through 35, Square
5204, on five proposed new townhouses and a variance pursuant
to Section 405.9, to permt a 2,267.2 square foot lot area,
and a side yard 5 feet wide for Lot 36, Square 5204, on a siXx
proposed townhouse in an R-5-A zoned district.

CHAI RPERSON REI D: Thank you very nmuch, M s.
Renshaw. Al right. Then that concludes the governnent
reports, and there is no one else here today for this
particul ar case either in support or in opposition?
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(No audi bl e response.)

CHAI RPERSON REI D: Okay. Then we nove now to
closing remarks by the applicant. Were there any letters? W
have no letters in support or opposition, and so now we nove to
closing remarks by the applicant.

MR. KANE: | just would very briefly ask that you
approve the request for the special exception. | understand
the argument and the issues involved, and the FARs, and | would
rely on the support of the Ofice of Planning, and their
analysis if you will of that issue.

I think that under the standards that are to be
applied that | think it would be appropriate to grant the
speci al exception. I understand that there are a couple of
issues related to the site plan, and we will meke available the
site plan.

And | would add that as part of the site plan
that | andscaping or a |landscaping plan be provided with that.
And ny guess is that the site plan would al so show topography
and el evations or grades.

So you would be able to analyze that in the
pl acement of the dwellings with respect to the topography.
That | think is the only -- and I think we have proffered that
we would contact the ANC and work out a construction plan or
nobilization plan with them to mnimze the effects and
di sruption that construction brings with it.
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And we will certainly follow their guidance on
that. Wth that, | appreciate your tine, as does Ms. MGCee.
MS. MCCGEE: May | make one comment as far as

di srupting the area, which |I think is the proper term Wth
the wuse of superior walls, the walls come in conpletely
finished, and they are just placed in position

Everything that you do in a nodular world greatly
reduces the disruption in the area greatly. Now, the houses,
for instance, when their trucks come in the night before, and
they are staged as they call it somewhere else, normally within
a hal f-an-hour of the building site.

And they conme in around eight o'clock in the
norni ng generally, depending on what the traffic situation is,
and what permits we get, and the whole thing is over with by
the end of the day.

So that the finishing -- everybody is |ooking at
me, but the finishing really is done inside, but it does not
upset the outside of, and the wuse of a lot of equipnent
out si de, because there just isn't.

You have got a lot of carpenters inside, and
pai nters, and that kind of thing. But you do not have a | ot of
mess in the neighborhood. You really don't. It is not the
sane as a standard construction site.

CHAI RPERSON REI D:  Okay.

VI CE CHAI RPERSON RENSHAW | still would like to
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ask for the construction agreenent with 7C, | believe it is.

M5. MCGEE: Oh, there is no question about that.

VI CE CHAlI RPERSON RENSHAW And to be given to the
Board i n advance. Thank you.

CHAI RPERSON REI D: Okay. Were you asking for a
bench decisi on and sunmary order today?

MR. KANE: Today? | don't think we are going to
get a decision today because we have a couple of things that we
have to do. So | would ask if it is appropriate to hold the
record open until we can provide those two itens.

And | don't know if we need an appearance before
you for that or not.

CHAI RPERSON REI D: No, you don't. It is up to
the Board whether or not they wuld want to do that.
Basically, It think we are asking for a site plan and a
construction plan, and a grading plan, but that would not in ny
opi ni on preclude a decision today.

Well, on the other hand, too, if in fact we would
want to be able to review these before making a decision and
you are right. Therefore, your decision would be at the next
regul arly schedul ed business neeting of the Board, which would
be June 5th, Ms. Pruitt?

SECRETARY PRUI TT: That's correct.

CHAI RPERSON REI D: At which time we will then
have received your infornmation and had an opportunity to | ook
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over it before rendering our chair

COWM SSI ONER M TTEN: And, Madam Chair, if |
could just reiterate something that was said earlier, which is
Ms. MCee had said that she would explore the possibility of
doi ng what Ms. Hinton had suggested regarding putting part of
the property below grade so that it would elinmnate the need
for the variance related to the FAR

CHAI RPERSON REI D The suggestion that you had,
Ms. Hinton, regarding adding sonething -- adding nore to the
back to make it --

COW SSI ONER  HI NTON: It would be grading the
rear of the site so that the first level walks out to a |eve
back yard, and the first level of the hone being sort of the
| evel above the garage. So in the back, that is where the
grade is, and in the front, of course the garage is where the
grade is.

CHAI RPERSON REID: And Ms. M:CGee did not seemto
think that was a problen?

MR. KANE: Well, we can certainly explore that.

M5. MCGEE: I can't really do it wuntil the
engi neers get at it. I am not an engineer and | need sonebody
out there saying yes you can, and no you can't frankly.

MR.  KANE: I think part of what Ms. Mtten has
asked for with respect to the site plan will devel op what could
be done with the buildings insofar as el evation.
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And | think there is an issue when you | ook at
el evation. I think that is what it conmes down to. I think
that's where the question goes; how do these buildings read
with the rest of the neighborhood. Are they going to stick up
and be sonething that out of character, and | think that is a
question that maybe could be answered when they explore the
site plan and these el evati ons.

MS. MCGEE: Okay. May | ask -- | didn't wite
dowmn all four things that you wanted. You were going so
quickly that | couldn't wite them

SECRETARY PRUI TT: Madam Chair, | can review that
for themif they would like.

CHAlI RPERSON REI D:  COkay.

SECRETARY PRUI TT: Ri ght now you are set to be
set for a decision at the June 5th neeting, and that is in the
nmorning. We would |ike subnmissions due by May 22nd, and those
subm ssi ons should include a |andscaping plan, a final grading
pl an, existing grading plan, the construction agreenment wth
the ANC, and that you explore the possibility of regrading the
rear of the site so that the garage level is below ground. And
if you could provide the information regarding that.

And just to reiterate, your subm ssions on due on
the 22nd of May, with a decision set to be made on June 5th, at
9:30 in the norning.

MS. MCCEE: Excuse ne, but May 22nd is not very
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far off. Can | have a little bit nmore tine and still make the
June 5th nmeeting. W are at the 8th, and | ama bit bound with
engi neers who say that | can't possibly do it in that tine.

SECRETARY PRUI TT: Let me check the cal endar,
pl ease.

M5. MCGEE: I would like to nmake it for the June
5th meeting, but just ask if | can sneak it in by the 1st of
June maybe.

SECRETARY PRUI TT: How about the 30th of May?

M5. MCGEE: Thank you. And | don't know that I
have a problem | amjust anticipating it.

SECRETARY PRUI TT: Right. Contingency pl anning.

MS. MCGEE: Ri ght . Md to whom should they be
sent ?

SECRETARY PRUI TT: You can send it to ny
attention or to the attention of the Board of Zoning
Adj ust nent s.

M5. MCGEE: Oh, you are Sherri Pruitt?

SECRETARY PRUI TT: Yes.

M5. MCGEE: How are you?

SECRETARY PRUI TT: Fine, thank you.

M5. MCGEE: | can't see your nane from here.

CHAI RPERSON REI D: Okay. Is that it? Okay.
Thank you very mnuch, and the decision neeting is open to the
public, although you cannot participate and you are not
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required to be here, but it is open to the public.

M5. MCGEE: So do you need for us to conme on the
5th of June?

CHAI RPERSON REI D: It is open to the public,
whi ch neans that you can cone if you would like, but you don't
have to. It is not required.

MR. KANE: We will plan probably to just be here,
and if there are questions, we are here to answer.

CHAI RPERSON REI D: If it solely up to you. | f
you would like to, you are welcone to do so. Ckay. the next
case, please.

M5. MCGEE: Thank you very much for your tinmne.

MR. KANE: Yes, thank you.

MS. BAI LEY: Ms. McGee, the l|arge graphics that
you have, is it possible to get that in a smaller size so that
we can put those in the file?

MS. MCGEE: Which ones are you referring to?

MS. BAI LEY: The graphics that you presented
today; is it possible to get a small or even the photographs,
and --

MS. MCGEE: | will leave all of that with you

CHAI RPERSON REID: W are going to take a short 5
to 7 minute break before the |ast two cases of the afternoon.

(Wher eupon, at 2:40 p.m, the hearing was
recessed and resuned at 2:45 p.m)
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CHAI RPERSON REI D The hearing will please cone
to order.

MS. BAILEY: Madam Chair, should | call the case?

CHAI RPERSON REI D: Pl ease.

MS. BAI LEY: Application Nunber 16688 of M chael
R Kain, et al, pursuant to 11 DCVMR 3104.1, for a special
exception from the rear yard set-back requirenents pursuant to
subsections 774.2 and 774.9(a), to allow an accessory building
abutting an alley to be connected ot the principal building in
an DC/C-3-B District at premses 1619 Connecticut Avenue,
Nort hwest, Square 111, Lot 815.

All those wishing to testify, would you please
stand and rai se your right hand.

(Al'l witnesses were sworn.)

MR. NETTLER: Good afternoon. M nanme is Richard
Nettler, and | am here on behalf of the applicant. As a
prelimnary matter, the representatives from the Advisory
Nei ghbor hood Commi ssion asked if they could precede ne. They
must individually need to go somewhere else and | have no
objection to that if that is fine with yourself.

CHAlI RPERSON REI D: Okay. Board Menbers, is there
any objection to the ANC reversing sequence?

COW SSI ONER HI NTON:  No obj ection.

MR. M CONE: Thank you, Madam Chair, and Menbers
of the Board. My name is Vince Mcone, and | am the Chair of
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ANC-2B, and | am also the single nmenber district comr ssioner
for the area which this property is |ocated.

ANC- 2B consi dered issues regarding the requested
speci al exception at its regularly scheduled neeting on April
11th, 2001. We did have a quorum present and we took a vote
after hearing testinobny from residents regarding several
i ssues.

During that testinony neighbors indicated that
they were concerned about persistent noise conplaints on
property owned by the applicant, which abuts the area where the
proposed speci al exception would be.

The cause of the noise conplaints has been an
air-conditioning unit which is in the alley way and causes a
great deal of noise. The nei ghbors were concerned that when
the construction was conpleted, and the build out was
conpleted, it would create nmore of a canyon |ike atnosphere,
and increase the inpact of the noise on the property.

There were also of course questions and concerns
about the inpact of construction and when heavy construction
woul d begin, because of course that alley way is conmercial on
one side and residential on the other.

So the residents were concerned about the
begi nning of heavy construction at 7:00 a.m, and had sone
concerns related to that, and also wshed to know how
sanitation was going to be handl ed after construction.
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And the ANC, when it voted to oppose the special
exception request, also authorized me to enter into
negotiations to establish a voluntary agreenent to address
these three i ssues, because it was the Conmmission's
determ nation that it felt that those three issues could be
addressed easily in a voluntary agreenent.

I am pleased to announce that as of this norning
the applicant and | were able to secure a voluntary agreenent
whi ch addresses our concerns. M. Kain and | are both tough
negoti at ors.

So it went up to the last mnute, but the
proposed resolution to our problenms is for an agreenent which
woul d include noving that air-conditioning unit at the tenant
who actually uses that particular unit, noving that unit to the
basement area is currently what we are | ooking at doing.

And the voluntary agreenent allows a framework
for that to happen. Also, the applicant has agreed that
construction, although it wll begin at 7:00, that they wll
take reasonable efforts to mtigate loud construction noises
before 7:30, which is what the nei ghbors had asked.

And finally wupon conpletion of the addition,

there will be enclosed trash and a garage door that will open
up that you wll hear nore about during M. Webenson's
presentation, and all the trash will be in there.

So our prior concern about the trash being in the
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public alley way will be taken care of, because then of course
the trash will be in a private area, and it will be cleaned and
secured, which is something that the neighborhood is very
pl eased about .

Therefore, based on that, there are two other
i ssues. W, of course, want to know that that HVAC unit is
going to be noved expeditiously and we are going to be working
with the applicant on that issue separately because we would
like to see that air-conditioning unit noved as quickly as
possible to mtigate further noise problens which wll occur
during the construction phrase.

And also we wll look forward to making sure
during the construction phrase that special efforts are taken
to secure trash from the properties which will continue to do
busi ness during that tinme, because of course nmoving the soil
and everything is going to aggravate the rats' nets and get
them out, and we want to do everything we can to abate those
probl emns.

However, | feel that by working together that we
can acconplish those. Finally, | am pleased to note that as
the Comm ssion instructed nme, since we have reached a voluntary
agreenent, we are wthdrawing our opposition and protest on
this matter, and forwardi ng our support.

CHAI RPERSON REI D: Ckay. Than you very nuch.
Any questions for the ANC?
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VI CE CHAI RPERSON RENSHAW Yes. Madam Chair, |
would like to ask M. Mcone whether or not in your agreenent
that you have addressed the routing of trucks from the site.
Is that a concern of your area, of your constituents?

MR. M CONE: That was not identified as a nmjor
concern in the area. It is a high traffic area right now.
Even that alley way is very high traffic because of the nature
of the commercial zone on the one side and the residential zone
on another, and that has not been expressed to us as a nmjor
concern.

VI CE CHAI RPERSON RENSHAW And the other matter
is keeping a record of the truckers' |icenses. this has been
an issue in mny ANCs where devel opnent is happeni ng, and have
you addressed that issue?

MR. M CONE: That has not been a nmmjor issue in
ANC- 2B.

VI CE CHAI RPERSON RENSHAW  All right. Thank you.

CHAI RPERSON REI D: Ckay. M. Mcone, you are

going to submt your revised anended letter to the BZA?

SECRETARY PRUI TT: Madam Chair, that is the
letter that you have before you. It just came in late, or
rather it was just given to ne before the hearing. It is dated
May 8t h.

CHAI RPERSON REI D I'"m sorry, but | had not seen

it, and | guess it was put here during the break.
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SECRETARY PRUI TT: Yes, that's when | got it.

CHAI RPERSON REID: ©Oh, okay. Al right. So this
is basically a sunmarization which was presented to us?

MR. M CONE: Yes, Madam Chair.

CHAI RPERSON REI D: Al right. This is the
agreenent that you all have cone to?

MR. M CONE: Yes, Madam Chair, it is.

CHAI RPERSON  REI D: Al | right. I really
appreciate this very nuch, because any time there are officers
present from the ANC, and because we take this as a very
serious matter, we always encourage there to be neetings
between the two entities -- the applicant and the ANC -- when
there is some point of opposition, so that you can kind of
reconcile your differences to the point of however you want to
mtigate whatever the adverse inpact is to conme to sone kind of
a neeting of the mnds, and this certainly helps us a |ot.

MR. M CONE: Well, thank you, and | think that
t he nei ghborhood on bal ance is supportive of the expansion that
nt. Kain wants to do because of the level of tenants that are
going to be coming in and using that space.

I think that there is a degree of excitenent
about the positive inpact that will have on the nei ghborhood.
Qur base issues are we basically want to get rid of the noise,
and since this is a special exception request, the neighborhood
wants for its support the removal of the noise that has been a
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constant source of conplaint, and we believe that this
agreenent will address that.

CHAlI RPERSON REID: Great. Thank you.

VI CE CHAI RPERSON RENSHAW And an additiona
question for M. Mcone, and that is have you established a 24
hour hotline during construction between the ANC and on behal f
of your constituents with the devel oper?

MR. M CONE: No, we have not, but certainly if
the BZA were to include that in its final order, we would be
quite pleased with that. And | believe that we have
established an open line of comunication with the property
owner, M. Kain.

But it is always hel pful to have designated in an
order that there needs to be a way during construction for the
applicant and the community to converse about issues that cone
up.

CHAI RPERSON REI D: Ckay. So basically do you
want to add that to your agreenment; that you just basically
want a contact point so that in the event there is a problem
the conmmunity would be able to have access to sone nenber of
the construction team or sonmeone that could help to solve or
abat e what problem may energe?

MR. M CONE: Yes.

CHAI RPERSON REI D: Okay. Thank you. Any ot her
guestions?
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(No audi bl e response.)

CHAI RPERSON REID: Al right. Thank you. Now to
the applicant's presentation.

MR. NETTLER:  Again, good afternoon. M nanme is
Richard Nettler, and | am here on behalf of the applicant.
VWhat | would like to do first before turning this over to M.
W ebenson, the architect, is to sort of set the stage of what
is before you and what isn't before you.

And that's because notwithstanding the fact that
we are agreeable and have signed an agreement to the conditions
that you have before you, and have no problenms wth vyou
referencing those in your order, no new construction is before
you.

Al'l that is before you is a situation that arises
as of a consequence of the new construction, which is a matter
of right construction, being conpleted.

Adj acent to the -- and M. Webenson will go into
this nore specifically, but adjacent to a historic carriage

house on one of the lots is construction that is actually

ongoing, and that is as | said allowed as a matter of right,
and it will be conpleted in due course.
VWhen that construction is finished, it will then

border on this carriage house. Now, this carriage house is an
accessory structure, and when it then neets that new
construction that is being finished as a matter of right, the
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carriage house will becone part of a principal structure.

So as M. Webenson wll testify, the roof of
that carriage house is then above the rear yard point for
measuring structures that face on an alley in this zone.

So it is sinply the fact that the roof of the
historic structure that is already existing, and which nothing
is being done to, will change its character from becom ng an
accessory structure to becomng part of a principal structure
that we have to get the zoning relief.

And with having said all of that, | will turn it
over to M. W ebenson. But it is clear that none of the new
construction is before you, and that is proceeding as a matter
of right, and the situation with the air-conditioning units,
actually which is on 1601 Connecticut Avenue, is not even
actually part of the new construction. It is down the bl ock.

But this is old property, and it is owned by M.
Kain, and | appreciate the fact that it is an opportunity to
provide to the ANC to address a nunber of issues, and we are
willing to address those issues, and with that, | wll turn it
over to M. W ebenson.

And | would subnmit M. Webenson as an expert.
He has been testifying before this Board and the Zoning
Commi ssion for alnbpst 40 years, and has been accepted as an
expert on nunerous occasions during his tenure as an architect
in the District of Colunbia.
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MR. W EBENSON: Well, 30 years.

MR. NETTLER: So, 30 years, excuse ne.

MR. W EBENSON: My name is John W ebenson, and |
live at 1916 S Street, Northwest, in Washington, D.C

CHAI RPERSON REI D: M. Webenson, let us just
have a moment so that we can go over resune, and then have you
formally accepted as an expert witness.

MR. W EBENSON:  Sure.

(Brief Pause.)

CHAI RPERSON REI D:  Any objections or questions?

(No audi bl e response.)

CHAI RPERSON REI D: If there are no objections or
gquestions, then M. Webenson, we extend our approval of you as
an expert wi tness.

MR. W EBENSON: Thank you. I live around the
corner from the project, but ny position here today is as the
architect of the project and an expert wi tness on the issues
that cone up before you. I would like to point out what the
project is.

This small red rectangle here is the carriage
house that we are talking about. It is a two-story masonry
structure, about a hundred years old, built before zoning cane
al ong.

It is on this alley here behind Connecticut
Avenue, and Connecticut Avenue is the top of this piece of
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paper, and the little red rectangle is on the alley. It is 20
by 30 roughly, a two-story mmsonry structure, and it has been
accepted as a building that contributes to the historic
character of the Dupont Circle historic neighborhood.

So it is a considered a valuable piece of the
nei ghbor hood. These green dots here are the condition of the
adj acent buildings up until a few nobnths ago. The existing
four story building here that are fronted on to Connecticut
Avenue al so for many, many decades.

And this is the enpty site behind them for which
a building permt was secured and construction has started that
was done as a matter of right. The additions to these
buil dings are this further green material, green for go.

They have got permission wthout any problens
fromthe BZA, from zoning, from codes, and these are all |ega
in terms of all of the rules and regul ations.

They go up to the alley property line because of
the exceptions within the zoning rules under 774.9 in a GB-3
district, that within 20 feet of the center line of the alley
that comes up to the property line.

And so these are two-story buildings relatively
| arge, but they don't exceed the height linmt until it is
perm ssible within the zoning regul ati ons.

So these large green buildings here are
perm ssi bl e under the regulations of the building permt, and
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this small red rectangle is the carriage iouse that we are
tal ki ng about.

Thi s diagram here shows this small red rectangle,
in terms of the alley itself. It is on a 10 foot alley not
quite at the property line, but very close to it.

The nei ghbors across the alley are at the cl osest
22 feet away fromthe alley, and so it neans that they are nore
than 32 feet away fromthis carriage house. The carriage house
is approximately 20 feet at its eaves, in terns of height, and
it has a ridge to it that brings it up to another 10 feet or
so.

And in ternms of making this an accessory buil ding
part of the main structure, and therefore losing its accessory
status, it neans that it would be legal for us to do that if

the top were taken off, and it were nade into a 20 foot tal

structure.

It is a historic building, and a very charm ng
buil ding of the neighborhood, too. This illustration here
shows the part of it -- and | think there is an uncol ored copy
of this in your brochure, and the 20 foot |ine shows coni ng

across at the eaves.

And so | think nobody wants to take the top off
of his this building, and nobody wants to -- or at |east | know
of, wants to deny allowing this to be transferred as an
accessory building and beconming the primary use of the
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property.

And in terns of the provision of 774.2, it says
the Board of Zoning Adjustnment nmay waive the rear vyard
requirements of this section within a G3-B district. So |
think that is what we are asking, and | stand ready to answer
any questions.

CHAlI RPERSON REI D: Board Menbers, do you have any
guesti ons?

MR. NETTLER: Could | ask him a question first
before the Board does?

CHAI RPERSON REI D:  Yes.

MR. NETTLER: Could you just explain how the rear
yard is neasured on the matter of right buildings, and how t hat
is different when you are dealing with a carriage house?

MR. W EBENSON: Yes. It says in the zoning
regul ations that the rear yard nmay be neasured in a G3-B area
from when the Iot is on an alley from the center line of the
alley, and then 12 feet from that back towards where the 20
foot exception doesn't have to be foll owed anynore.

MR. NETTLER So does that allow you then to
build up to the alley as long as the rear portion of your
building is not greater than 20 feet?

MR. W EBENSON: Yes, that's right, and that's why
as a matter of right --

MR. NETTLER: In height, not greater than 20 feet
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i n height.

MR. WEBENSON: That's right, and as a matter of
right, these two additions cone all the way to the alley
because they don't get up above 20 feet, but they are not
exception zoned.

VWereas, the carriage house, because of its ridge
on this roof, exceeds that and everything else about the
carriage house neets all the zoning regulations, in terns of
being on the alley, and width, and height, and use, and it is
just that the ridge there exceeds the requirenents of that
exception for the alley rules.

MR. NETTLER: And is it not correct then that the
rear yard, if it was a matter of right building, would then be
12 feet above that first floor that is 20 feet? You would step
back another 12 feet on top of the matter of right buildings,
and that would be your rear yard of 12 feet?

MR W EBENSON: It is sinmlar to the matter of
ri ght buil dings, yes.

MR. NETTLER: Wiich the only way you could
acconplish with a carriage house, is it not correct, is by
taking off the roof?

MR. W EBENSON: Yes. In fact, you would not have
to take off the entire roof, but just fromthe 12 feet fromthe
center line alley. So you would only have to take off the roof
7 feet back fromthe back wall of the carriage house.
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But that would be enough to destroy its quality
as a historic structure, and its contribution to the Dupont
Circl e nei ghborhood.

CHAI RPERSON REI D: Any further questions at this
tinme?

MR. NETTLER:  No.

COWMM SSI ONER HI NTON: | have one.

CHAI RPERSON REI D:  Ms. Hinton.

COW SSI ONER HI NTON:  The carri age house, are you
keeping all four walls intact?

MR. W EBENSON: Yes, all four walls wll be
intact, and this addition to the building at 1611 Connecti cut
Avenue will conme up and abut it where its wall was fornerly on

t he property line.

It was a face on line building, and then this
building here will be face on line at that point and so their
two surfaces will neet.

COVM SSI ONER HI NTON: So there are still going to
be two separate buildings; the carriage house is still its own
bui | di ng?

MR. W EBENSON: Structurally they are separate,
yes.

COW SSI ONER HI NTON:  Structural ly?

VMR. W EBENSON: Yes. But right now these two
buil dings are touching and that nakes them or destroys the
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accessory quality of the carriage house as | understand it.

COMM SSI ONER HI NTON: It does? And that is what

| amtrying to get at; is it still an accessory buil ding?
MR. NETTLER: It will no longer be an accessory
building. There will be a door that connects the two of them

For exanple --

COVM SSI ONER HI NTON: On the inside. Well, can
you show nme where the door is?

MR. W EBENSON: The door is not on the draw ng
but it would be right here.

MR. NETTLER: For exanple, if it was nerely
connected to the building on the lot that it now sits on -- and
if you can just outline that.

MR. WEBENSON: Yes. There is a building at the
front of this |lot and that could be connected with a canopy,
let's say.

MR. NETTLER: Ri ght. If you nerely connect it
with a canopy, the fact that you connected it at all would turn
it into a principal building. So when we -- just to give you
some history. When we went in for approval for construction
and a subdivision of the lots, the initial suggestion was why
don't you just connect it with a canopy.

Except that zoning said, well, if you connected
it with a canopy, it wuld still turn into a principa
building. So if you wanted to subdivide the Iots into one |ot,
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anyway you did it, you would turn that carriage house into a
principal building.

It would no Ilonger have an accessory building
status. So that's why we have to get a special exception, or a
wai ver fromthe rear yard requirenent as it relates to the top
of that carriage house.

MR. W EBENSON: So right now that building has a
certificate of occupancy in terms of it being an accessory
buil ding used for storage. I guess it used to be used for
carriages and horses, but tines have changed, and it is now
just for storage.

So even though its future use when it is attached
to that 1611 Connecticut Avenue would be principally storage,
with maybe sonme future change to retail. Even if it was
forever storage, it would still not neet the requirenents
because it is being turned into a primary building because of
t hat attachnent.

MR. NETTLER: Principal building.

MR. W EBENSON: Principal, yes.

COW SSI ONER HI NTON:  So the subdivision, all the
bui l di ngs that we see there are going to becone one buil di ng?

MR. W EBENSON: Not all of them but |1 think
these two |l ots here, Ma'am

COW SSI ONER HI NTON: But not the building that
isin the front of the ot that has the carriage house?
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MR. NETTLER: That's correct. Hi storically,
actually, the carriage house was on the lot of the building
that is adjacent to. That little sliver that you see on the
top there is an in-fill building, but that carriage house was
associated with the ot next to it.

MR. WEBENSON: So this was a grand mansion here
and the horses and carriages were kept here, and an open space
here that allowed the people to wal k behind here and approach
the carriage house.

In fact, its nost attractive feature is on this
wal | facing the | ost passage way.

COVWM SSI ONER HI NTON: So what woul d happen if we
don't approve the relief that you are asking for? Because what
is very unusual to ne is the carriage house is already there
and so if we say no, then -- well, normally you ask to build
somet hing, and then if we say no, you don't build it.

But this is here, and it seens to ne that -- and
this is what is confusing ne also, is about the -- well, could
this also be handled as a use variance? So the problemis not
how you are going to use the carriage house. The problem is
how tall the carriage house is now that it is part of the
princi pal structure.

MR. NETTLER: And which is not wunusual wth
situations were you have small lots around the city that have
conform ng structures, and that if you subdivide them into
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other |ots becon ng nonconforming, and you still have to cone
before you to get relief.

And normally as a special exception, and
sometines as a variance. VWhat is unusual here is that in this
zone that you have the authority under the 1958 regulations to
wai ve an area requirement, and remenber that special exceptions
usually are for use issues, and not for area issues.

But you have the authority as to waive an area
requi renent for sonething that existed prior to the zoning
regul ati ons when you change the nature of how it relates to the
other buildings on the site. It is a very unusual situation

COWM SSI ONER  HI NTON: And if we said no, what
woul d happen?

MR. NETTLER: If you said no, you could probably
never put a door there, or you would have to put a fire door in
that would have to close -- well, that would always have to be
cl osed actually.

COVW SSI ONER HI NTON: Okay. So if there is no
door, there is no connection, and then it remins as an
accessory buil ding?

MR. NETTLER: That's correct.

COWM SSI ONER  HI NTON: And as an accessory
building it can be where it is?

MR. NETTLER: That's right.

COW SSI ONER  HI NTON: So what we are really
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permtting is a door?

MR. NETTLER  That's correct.

COWM SSI ONER HI NTON: That is probably the npst
attention a door has ever gotten.

MR. KAIN: A npbst expensive door.

CHAI RPERSON  REI Dt Thank vyou. Any ot her
questions fromthe Menbers of the Board?

(No audi bl e response.)

MR. NETTLER: My last witness is M. Kain.

MR. KAINN My nane is Mchael Kain, and | amthe
applicant, and I amat 1601 Connecticut Avenue.

MR. NETTLER: If you could please tell the Board
the uses that you are going to be putting to this site.

MR. KAIN: The first floor will be occupied by --
will be retail. Ann Taylor is going to be nmoving in on the
first floor here, and then the upper floors wll be general
of fice use.

MR. NETTLER: And with regard to the -- you are
famliar with the agreenent wth the Advisory Neighborhood
Commi ssi on are you not?

MR. KAIN: Yes.

MR. NETTLER: And with regard to the air-
conditioning units, could you please tell the Board where those
are | ocated?

MR. KAIN: The air-conditioning units are in the
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rear of 1601 Connecticut Avenue, and | understand that
approximately a year ago ny tenant there, Wap Wrks, entered
into an agreement with the ANC to | think take sonme steps to
alleviate the noise, and | understand that my tenant did take
t hose steps.

And the noise, although | wunderstand it to be
within the zoning requirenments, within an acceptable decibel
range, it apparently continues to provide some annoyance to a
coupl e of the neighbors.

So we are going to take -- | have agreed to
cooperate with my tenant by meking a space available in the
parking garage to try to relocate the units there if it is
structurally feasible, which | have no reason to believe that
it won't be.

MR. NETTLER: I have no other questions of M.
Kai n. I have no other witnesses. If the Board has any
guestions, we would submit M. Kain for those questions.

If not, we would request approval of the door as
Ms. H nton has described it, which is essentially what we were
tal ki ng about.

CHAI RPERSON REI D: The ANC has given its report,
and will be given great weight to which it is entitled. W do
have the OP report.

MR. MCGETTI GAN:  Yes, Madam Chair, and Menbers of
the Board, ny name is David MGCettigan, from the Ofice of
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Pl anning. This is hopefully a short report.

MS. BAI LEY: Excuse nme, M. MGettigan, but was
your report filed a little |ate?

MR, MCGETTI GAN:  Yes.

MS. BAI LEY: Madam Chair, the Ofice of Planning
is asking to waive his report into the record.

MR MCGETTI GAN: There should be a nemo, and
woul d the Board pl ease waive ny report into the record.

CHAI RPERSON REI Dt Sure, | have no problem with
that, unless the other Board Menbers have an objection.

VI CE CHAI RPERSON RENSHAW No obj ecti on.

COVM SSI ONER HI NTON:  No obj ecti on.

MR. MCGETTI GAN: Thank vyou. The Board in
granting a rear yard request is required to |ook at three
t hi ngs. Two of them are really related to the sufficient
separation of the w ndows of the structure. As the applicant
pointed out, there is 30 feet, or nmore than 30 feet of
separation in this situation.

Also, it is an existing structure, and it is
lower than the existing grade there by a few feet. So,
therefore, the w ndows are of course running |ower than the
wi ndows across the way fromit.

In addition, the w ndows are below the 20 foot
pl ane, which is -- they are permtted to build up to the ally
under a 20 foot plane. So we think that the situations neet
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the requirements for providing sufficient separation from the
Wi ndows.

In regards to the third condition regarding
adequate off-street service functions, the applicant stated in
their pre-hearing statement that the on-street parking is
available in the surrounding area and the site at the entrance,
or is within a block of the entrance to the Dupont Circle Metro
Station.

Also, the existing alley will still be able to
provi de access and |oading space to the alley as an existing
building. And overall the door is in general harnmony with the
surroundi ngs, and wll not adversely affect the use of nearby
parking. That is nmy report.

CHAI RPERSON REI D Thank you. Is there anyone
el se here to testify either in support or in opposition of the
application?

MS. ZELDIN: Yes.

CHAI RPERSON REI D: Al right. If you would
pl ease cone forward.

M5. ZELDIN: You want me to come up?

CHAI RPERSON REI D:  Yes, please.

M5. ZELDI N: My name is Zelda Zeldin, and | own
1610 N neteenth Street, which is on the residential side of
that alley. There are two issue son which | would like to
present to you. The first thing is that M. Kain inadequately
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stated the report of the decibel |evel.

Twice it was tested, and these huge, huge air-
conditioners back there, which -- and | am representing people
on nmy side, and the people directly behind himthere, own a bed
and breakfast, and they have |ost guests because of the huge
noi se made by these air-conditioners, which two tinmes were
tested, and found to be above allowabl e decibel level, and that

is that issue.

The other issue is the trash. I have owned ny
buil ding for about 22 years, and nobst of those years | have
lived in the building. | have tried intermttently over those

years to contact M. Kain about the trash situation.

The alley, as all alleys, have terrible rat
problems, and any alley that has food establishnments there,
whi ch we have there, have even worse rat probl ens.

M. Tom Day of the Streets and Alleys Division of
the Public Wrks has worked with ne and ot her people on ny side
of the alley to try and contact M. Kain &out changing the
met hod of trash collection. He has refused.

He has been a very bad neighbor, and M. Day has
reported to us that he has even issued fines to M. Kain. The
met hod of collection has been that he has had a collection of
10 or 12 open cans in the niddle of the alley, and picked up
not by a regular collector with a conpactor, but a man who
comes in with a small truck, and spends hours bundling trash by
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hand.

And | have seen this man, and other residents
have, too, that when he doesn't know what to do with sonme of
the trash, or has no room on his truck, he surreptitiously
pl aces it behind our buildings.

We have asked M. Kain to please get a dunpster,
and he has refused over these years. Now, he has agreed as M.
M cone has told you to do this after his construction is
finished. We would Iike for himto do it inmediately.

I went through the alley today and there was that
truck again with the man handling the trash by hand. W would
like M. Kain imediately, if not sooner, to put in a dunpster
with a lid, and get a regular contractor with a conmpactor so
that the trash is handled correctly.

W would like you to require himto do that, or

to hold up the application until he does it, because the rat
situation is only going to get worse. It has already gotten
worse with the disruption of the construction. And the

addition of the way his trash is collected makes it doubly
worse. So, there we are.

CHAI RPERSON REI Dt Any questions? And you said
that you did discuss this with M. Kain?

MS. ZELDIN: Excuse nme?

CHAI RPERSON  REI Dt You said that vyou have
di scussed this matter with M. Kain?
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MS. ZELDI N: | have tried over 22 years to
contact M. Kain, and have not been able to, or have left word
with his secretary, or through Tom Day of the Trash and Alleys
Di vision, we have tried to contact him He has never ever
honored our request all these years.

CHAI RPERSON REI D: So you have never talked to
hi n?

M5. ZELDIN: | could never get to him

CHAI RPERSON REID: But he is here today. | nean,

MS. ZELDIN: ©Oh, surely he is here today.

CHAI RPERSON REI D And before your case started
is when you could have perhaps raised it to himat that tine.

M5. ZELDIN:  Well, his answer is to take care of
it when construction is finished.

CHAI RPERSON REID: Well, did he say that?

MS. ZELDI N: He just -- it was in the agreenent
that M. M cone just spoke about.

CHAI RPERSON REI D: No, the other things, the
other things that you raise as far as the dunpster. You asked
that there be a dunpster with a lid, and a contract with a
conpactor.

MS. ZELDI N: Well, this is what has been
suggested to himover the years, and he has refused.

CHAI RPERSON REI Dt Well, | guess the issue is,
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and ny thought was that since he was here today that perhaps
you would like the chance to talk to him

MS. ZELDI N Vll, | would like to hear him
answer. That's why | am here today.

CHAI RPERSON REI Dt But you could have asked him
before we had this case, or before the case cane up. Then we
could have had some kind of an answer. But we will nake sure
that it is responded to. I was just wondering if you had
tal ked to hi mtoday.

MS. ZELDI N: No, not today. We did discuss the
matter of the noise. W don't have a date by which those air-
conditioners will be noved by the way. W would like a date
because now we are in the summer season, and those air-
conditioners are going to go constantly, you know, high tilt.

CHAI RPERSON REI D: So basically that is your
objection; that he do sonmething to nmitigate the rat problem
and in regard to the trash disposal adequately and sanitarily;
and that he give a date certain as far as the air-conditioners
are concerned?

MS. ZELDIN: Exactly.

CHAI RPERSON REI D:  The renoval of, or relocation
of, or Dbasically to abate the noise that is causing the
di sruption in the community?

MS. ZELDIN: Exactly, vyes.

CHAlI RPERSON REI D: Okay. O her questions?
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VI CE CHAI RPERSON RENSHAW And regarding the
trash, to have a dunpster with a lid now.

MS. ZELDIN: Yes.

CHAI RPERSON REI D: Ri ght . That is what she was
aski ng.

MS. ZELDIN.  Yes.

CHAI RPERSON REI Dt Ckay. Thank you very nmuch.
Cl osing remarks by the applicant.

MR. NETTLER: If | night just respond briefly. |
am not going to recall M. Kain up here, but to state that he
has not received any requests of the nature that have been
made. But the fact is that with the construction that those
trash cans are gone anyway, and which | think was alluded to by
t he ANC.

Actually, the trash receptacles are going to be
inside of the new construction. Agai n, whether the special
exception for this carriage house is granted or not, that would
ultimately not resolve whether there is air-conditioning issues
or the trash issues.

We have nevertheless agreed to do that, and we
have an agreenent with the ANC, and we have no
objection to those conditions being nade a part of any order
that you issue.

But as things today exist the air-conditioning
situation that Wap Wrks has is being taken care of and wll
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be resolved, and the trash situation does not exist anynore
since the construction has taken over the place where the trash
used to be, and the trash is going to be taken care of inside
the buildings that are in the process of being constructed.

W would ask for you to approve the special
exception, and we would ask for you to do so as a bench
decision. W would ask that since this is a special exception
-- and you normally do have conditions wth a special
exception, and the ANC has established conditions which we are
willing to abide by -- that unlike a normal situation where you
have a use that is approved by special exception, we would nor
ask that you put a tinme frame on this special exception
because clearly once these buildings are finished, they will be
per manent buil di ngs.

It is not so nuch that the door can be taken off
and put back on, or changed into a fire door. So
notwi t hstandi ng that and other conditions, we would ask for you
to approve the application. Thank you.

CHAlI RPERSON REID: Okay. Now, we understand with
regard to the enclosed facility for the trash receptacles, that
that clause, nunber three, in the ANC agreenent, which says
that the applicant will provide for an enclosed facility for
trash receptacles, and that addresses the issue regarding the
trash disposal adequately? | am speaking to -- you can cone
up. You can cone up
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MS. ZELDI N: Yes. If he takes care of this
i medi ately, because as | said, just this norning, | went
through and that same man with his little truck was there. W
need soneone with a conpactor to cone in and get rid of the
trash, and conpact it, and that's it.

CHAI RPERSON REI D:  Ckay. | understand that, but
the point is that what we are tal king about here today is that
while M. Kain has agreed to the condition from the ANC in
regard to enclosing it in the facility for trash receptacles,
that you would like that to start inmmediately.

MS. ZELDIN: Yes.

CHAI RPERSON REI D: O to make some provision for
a nore adequate disposal of the trash?

M5. ZELDIN: Yes, especially since the rat
situation has been exacerbated by the construction. V5.
Pollard had to |leave, and she is another owner on ny side of
the alley, and she was going to testify as to the calls that
she is getting fromher tenants about the rat situation.

CHAlI RPERSON REID:  Now, M. Nettler.

MR. NETTLER: M. Webenson can tell you where
the trash is going to be dealt with.

MR. W EBENSON: These two buildings now under
construction have sone trash areas here, and actually dunpster
areas with hold down netal doors in the back along the alley of
each one.
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So, whether this new door is pernmtted or not

there is going to be a container of these dunpsters within the

two buil di ngs. So | think that would take care of that

particul ar forever.

CHAI RPERSON REID: Wl l, when?
MR. NETTLER: When the buildings are finished.

VI CE CHAlI RPERSON RENSHAW  When are the buil dings

going to be finished?

MR. W EBENSON: Let's see. This dunpster area

here will be finished within two nmonths | would reckon

CHAI RPERSON REI D: What happens in the interinf

MR. W EBENSON: Let's see. There isn't -- well

there is an area over here where | think the trash is now being

gat hered for

trash away.

about al npst

the entrepreneur and his little truck takes the
Is that right, M. Kain?
MR. KAIN: Yes. That is M. MKee, and he is

80 years old, and he has been working back there

for 50 or 60 years, and he hauls away a lot of the trash for

the | ocal businesses.

But right now with very few exceptions the

buil dings that are wunder construction are prinmarily vacant,

with the exception of a few tenants that are still in 1607, and

they are not

in encl osed

(202) 234-4433

produci ng a | ot of trash.
But the trash that they do produce could be kept
containers during the construction period, and |
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suspect that is where it is being kept, because the trash that
M. MKee used to -- the cans that he used to enpty were on the
construction site, and they are no |longer there because the
site is wunder construction. So those are gone, and all the
tenants are essentially using enclosed containers now.

MS. ZELDI N: Are these dunpsters, or are these
pails? Are these separate pails that usually don't have Ilids
on them from what we have all sustained.

MR.  KAIN: They were on the construction site,
and --

MS. ZELDIN: So what are they |oading into now?

MR. KAIN: They are using the dunpsters on the
adj acent properties.

VI CE CHAI RPERSON RENSHAW They are using
dunpsters on adjacent properties where they --

MR. KAIN: That | own.

VI CE CHAI RPERSON RENSHAW That you own?

MR KAIN: Yes, which | authorize them to use.
Yes, that's correct.

M5. ZELDI N: You nean that M. MKee is getting
them out of the dunpsters? That's not so. He could even reach
into the dunpsters in his nethod. He can only reach into small
pails. He doesn't have a truck that you attach the dunpster to
and | oad and unload it.

CHAI RPERSON REID: Well, at any rate, | think the
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issue is that the trash be disposed of adequately, M. Kain. |
don't know how you can best do that. Apparently the assertion
that you have the dunpsters on your adjacent property is not
sol ving the problem

And so you might want to | ook at sone other types
of nethodol ogies, and not to preclude a dunpster being put
there with the top to it, so that the trash would not be
di sposed, or the garbage, or whatever. And then give rise to
the rodent problemthere in that alley.

MR. NETTLER: Actually, the rodent problemis a
consequence of the construction which is disturbing the fact
that there are conditions there in which -- and throughout the
city, t hat every time when you do construction, you
unfortunately disturb where rodents are living, and that is
produci ng the rodent problem

M5. ZELDIN: Oh, excuse ne. We have had a bad
rodent problemin that alley all the years that | have owned ny
bui l di ng, which is why we have been in constant touch with M.
Tom Day, and he has cone out there even with sonme green
tracking powder to try to alleviate the problem It has been
aterrible problemin that alley all these years.

MR. KAIN: Before the construction comenced, M.
Day and nenbers of his staff asked me to poison certain
burroughs in an effort to kill the rodents before their habitat
was di sturbed, and we did that.
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One of his staff people cane out and took a | ook
at it to make sure that it had been done. So we did the best
that we could. I have been there since 1978, and | can't
remenber there not being rats there. They have always been
there, and hopefully we are nmeking some efforts and taking sone
steps to solve the problem

CHAI RPERSON REI Dt Ckay. I think what | am
hearing is that you have agreed to the dunpster, and | think
that the architect referred to at the tinme of construction that
there woul d be dunpsters there.

But | think that in the interimthat if there is
some type of receptacle that is adequate, be it a dunpster with
a cover on it or whatever, that would be hel pful in addressing
some of the concerns of the conmunity.

VI CE CHAI RPERSON RENSHAW And also just a

guestion. Does the hauler have a license? |Is he licensed, M.

Kai n?

MR. KAIN: To the best of ny know edge, he is.

VI CE CHAI RPERSON RENSHAW Have you checked?

MR. KAIN: No, | haven't.

CHAI RPERSON REID:  Well, nonethel ess, whoever it
is that renoves the trash, | wuld assune that that person
should -- and | amusing the word should --

MR. KAIN: There are a lot of trash haul ers back
there.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

160

CHAlI RPERSON REI Dt -- be licensed. But that is
not before us as such. All right. Are there other questions?

(No audi bl e response.)

CHAI RPERSON REID: All right. Board Menbers, did
you wi sh to dispose of this today?

COWM SSI ONER M TTEN:  Yes.

CHAI RPERSON REI D:  Then can | have a notion?

COWMM SSI ONER HI NTON: Madam Chair, | would nove
for approval of Application 16688.

CHAI RPERSON REID: Is there a second?

VI CE CHAI RPERSON RENSHAW  Second.

CHAI RPERSON REID: And woul d you give your basis
for your notion?

COW SSI ONER  HI NTON: For the reasons that are
written about in the Ofice of Planning report.

CHAI RPERSON REI D: I guess if you could briefly
summarize it, as it would be helpful to the people witing the
order.

CHAlI RPERSON REI D I think it boils down to
basically a door, and all this hull abal oo,

COW SSI ONER HI NTON:  Actually, it does just boil
down to a door. \What we are |looking at is a special exception
fromthe rear yard for a building that is already existing, and
because it is being connected to new construction, its status
changes from an accessory building to the principal structure,
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and therefore the setback and the height of the building
requi rements change.

And so nostly based on the fact that it is an
existing building, and it is a historic building, and that the
situation in the alley wll not change, and no adjacent
properties will be affected by any change, | think we should
approve the application.

COW SSI ONER M TTEN: Madam Chair, | wanted to
ask Ms. Hinton if you were also proposing any conditions, such
as including the voluntary agreenment that the applicant has
with the ANC.

COW SSI ONER HI NTON: I think we should pick up
the three conditions that the ANC requested that the applicant
agree to. The first one is very lengthy, but it deals with the
agreenent to nove the air-conditioning unit that is not on this
property, but a property owned by the applicant.

The second one has to do with the hours of

construction at this site, and that they will start no earlier
than 7:00 a.m, and they will make every effort to be quiet
until 7:30.

And the third condition is that upon conpletion
of the addition that the applicant wll provide an enclosed
facility for trash receptacles.

CHAI RPERSON REI D:  Upon what ?

COW SSI ONER ~ HI NTON: Upon conpl etion of
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constructi on.

CHAI RPERSON REID:  Go ahead, Ms. Mtten.

COW SSI ONER M TTEN: I think that through sone
of the additional testinobny that we had that | think we have
gai ned agreenent that there wll be -- and maybe not in the
same place, but there wll be facilities for proper trash

receptacles continually, even prior to the conpletion of
construction.

CHAI RPERSON REID: Starting i medi ately.

COW SSI ONER M TTEN:  Ri ght.

CHAI RPERSON REI D: And also disposal, and not
just the receptacle itself, but also the adequate di sposal.

COW SSI ONER M TTEN: Yes, the adequate disposal
by a l|icensed contractor, which is required by |aw.

VI CE CHAI RPERSON RENSHAW And also we had a
fourth point that there should be a 24 hour contact point for
t he nei ghborhood access, a hotline during this construction.

CHAI RPERSON REI D: I think, Ms. Mtten, that in
regard to the dunpster, with regard to disposal, | think we
mean pi ckup, the pickup on a regular basis.

COWMM SSIONER M TTEN:  Trash renoval .

CHAI RPERSON REI D: Yes, rempoval on a regular
basi s.

COWM SSIONER M TTEN:  And then | think also there
needs to be a condition given that the manner in which the
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carriage house wll becone incorporated into the prinary

structure is via the green area on the exhibit, is that this

woul d be subject to subdivision and consolidation of the lots.
Just so that is clear.

MR. NETTLER: That is al ready pending.

COWM SSIONER M TTEN:  |I'm sorry?

MR. NETTLER: That's how we got into this. We
had done a subdivision to do exactly that.

COW SSI ONER M TTEN: So you have acconplished
t hat ?

MR. NETTLER: W can't finalize that until you
approve this.

COW SSI ONER M TTEN:  Oh, okay. Sorry.

COMM SSI ONER HINTON:  So that we are not unclear
about this, the construction that this Board is sort of
authorizing is the door.

CHAI RPERSON REI D:  Yes.

COWMM SSI ONER  HI NTON: So when we talk about
having a 1-800 nunber for the duration of construction --

VI CE CHAI RPERSON RENSHAW It is not a
1- 800 nunber.

COWM SSI ONER HI NTON:  Or whatever it is.

VI CE CHAI RPERSON RENSHAW It is a 24 hour
hotli ne.

COWM SSI ONER HI NTON: A 24 hour hotline, it is
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for the door, and it is not for the construction that is going
on in that site. It is a matter of right construction.

CHAI RPERSON REID: It is not really for the door.
The hotline nunber is really not for the door. Let's clarify
t hat . Ms. Renshaw is a stickler for that construction plan
and that hotline number.

Now, typically, we could not require that since
that is not before us, and we could not require that they
provi de that nunber typically because it is not really before
us.

However, notwi thstanding the fact that it is not
before us, as an accommodation, and stating that they were not
opposed to providing that nunber, is that the way we understand
it?

COVM SSI ONER HI NTON: | think the Board needs to
be careful about not putting conditions --

CHAI RPERSON REI D: That's not -- well, you're
right. That should not be nade a condition as of this order.
You are absolutely right.

COWM SSI ONER HI NTON:  Yes.

CHAI RPERSON REI D: Only as an accompdation to
Ms. Renshaw if they would like to do that.

COW SSI ONER HI NTON:  Right, and not a condition.

CHAI RPERSON REID:  And the only other thing I had
was in regards to letters of support, we did have one fromthe
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Hi storic Preservation, and in which they basically -- and again
it was a consent calendar, | guess, they stated that they
recommend that the board find the subdivision appropriate.

This is on the subdivision, and recomends that
the applicant continue architectural investigation. The staff
also recommends that the applicant continue to develop a
facade; and | guess in essence what they are saying is that
t hey have no objection to this application.

And because it is a historic district, there is
no parking requirenment. Are there any other questions or
coment s?

COW SSIONER M TTEN:  Just to add the one point,
that M. Nettler requested that there be no tinme frane
associated with the special exception, and | think that is
entirely appropriate that there would not be a tine limt.

COW SSI ONER HI NTON: | agr ee.

CHAI RPERSON REID: W didn't, and so --

COWM SSIONER M TTEN:  Well, | amjust reinforcing
t he point.

CHAI RPERSON REI D Yes. And if in fact we are
solid as to that requirenment, then just assunme that we don't.

COW SSI ONER M TTEN:  All right.

CHAI RPERSON REI D: Okay. Al right. Al in
favor?

(A chorus of ayes.)

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

166

CHAI RPERSON REI D:  Opposed?

(No audi bl e response.)

MS. BAI LEY: The staff will record the vote as
four to zero to approve the application; nmotion made by Ms.
Hi nton, and seconded by Ms. Renshaw, and Ms. Sheila Cross
Reid, and Carole Mtten, in agreenent.

CHAI RPERSON REI D: Thank you very much. Your
order should be out in a couple of weeks, 2 or 3 weeks, and
enj oy your door.

MR. NETTLER: Yes. Sonetines it is a door and
sonmetines it is sonething |arger.

COVW SSI ONER  HI NTON: Those draw ngs that have
color on them could those be added into the record because we
referred to the color. Can they be taken off the board and
f ol ded?

MR. NETTLER: Yes.

COW SSI ONER HI NTON:  Thank you.

MS. BAI LEY: The | ast case of the afternoon is
Application Ninber 16700, of The Jerone S. and Grace H. Mirray
Foundation, et al, pursuant to 11 DCMR 3103.2 and 3104.1, for a
variance from the residential recreation space requirenents,
Section 772.3, a variance from the | ot occupancy requirenents,
772.1, a variance from the FAR requirenents, Section 771.2, or
in the alternative a variance from Section 199, FAR
definition, to allow two unconnected phases of the project on
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two separate lots to be considered as one for FAR purposes; and
a special exception to permt the construction of two
mechani cal equi pnent encl osures provided for under Subsections
773.3, 772.1, 3202.3, and 411.3, in the DD/C-2-C District at
300 Massachusetts Avenue, Northwest.

The property is located in Square 529, on Lots 9,
21 through 25, 30 through 33, 811 through 817, 820, 821, 829
835 through 838, 840, 841 and 844.

CHAI RPERSON REI D: Thank you, Ms. Bailey. A
board nenber has asked for a short break, a five mnute break.

COW SSI ONER M TTEN: Before you break, | would
like to --

CHAI RPERSON REID:  Just let me finish this.

COW SSI ONER M TTEN:  Ckay.

CHAI RPERSON REID: To give you an opportunity in
the neantime to set up all of your presentation.

COWM SSI ONER M TTEN: And Dbefore the break
commences, | would like to recuse myself fromthis case because
one of ny clients is one of the owners whose owner is under
contract, and | would not want ny relationship with them to
i nfluence anything that | would do.

(Whereupon, the hearing was recessed at 3:43
p.m, and was resuned at 3:50 p.m)

CHAI RPERSON REI D Al right. Now, it has just
been brought to nmy attention that Ms. Mtten had to recuse
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herself, and Ms. Hinton has to |eave about 10 after 4:00. So
therefore we will not have a quorum

So, M. Feol a, I would Ilike for you to
denmonstrate to us your savvy, and be able to present case in
record tine this afternoon, given the fact that we have -- the
Board Menbers have read over the case, and there does not
appear to be any --

MS. BAI LEY: Madam Chair, is it possible for ne
to swear the witnesses in? | know that they are going to tel
the truth.

CHAI RPERSON REI D: Do you mnd if | finish ny
sentence, Ms. Bailey? As | was saying, it appears that there
is no opposition in this case, and as such, M. Feola, you can
then expedite the case, and give us the salient points, the
hi gh points.

Is there anyone here in opposition or in support
of this case?

(No audi bl e response.)

CHAI RPERSON REID:  All right.

MR. FEOLA: Thank you, Madam Chair. We will
finish this in plenty of tine. We al so have doors, but they
are all a matter of right. So we don't have to spend any tine

on doors.
(Wher eupon, all w tnesses were sworn.)
Thank you, Madam Chair. For the record, ny nane
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contract purchaser of about 40,000 square feet of property
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man

t he

in

the downtown area, in a DD/C2-C Zone, and Housing Riority

Area B.

W are pretty excited about this project. It

is

going to be built as a market rate housing project apartnent

building, and we are here for the three variances that

Ms.

Bailey articulated, and which | won't repeat, and a special

exception for a roof structure.

The rationale for the wvariances is in your

pl eadings, and in the interest of time, we won't go through

it.

But essentially the property, which is located in Square 529,

is bounded by 3rd Street, Northwest, and the expressway on
east; 8th Street and Massachusetts Avenue on the north;

Street Northwest on the west.

Both 4th Street, and 3rd Streets are on-

t he

4t h

way

south, and the freeway is really the abutting property to the

east, and we have on the site an historic |andmark series of

buil dings in the northeast corner of the site.

The historic landnmarks are really the criti
el ement that has pushed us into asking for these variances.
addition, the property has a unique |ocation because of
expressway, and a rather wunattractive intersection of H
Massachusetts Avenue.
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If you look in the OP report, there is a great
aerial picture that shows that intersection, and it has to be
one of the ugliest in the region. In any event, those unique
situations in that property create the practical difficulty
with sticking within the bounds of the zoning regul ations, and
with the strict application of those regulations, will
essentially kill the ability to go forward with this project.

And the third leg of the test is that the
vari ance could be granted wi thout detriment to the public good.

And, in fact, this project will enhance the public good, and
is conpletely consistent with the city's plan for the downtown,
to have housing in and around the Mssachusetts Avenue
corridor.

Wth that, | would just like to introduce John
Sunter, Vice President of Clark Realty Capital, who is to ny
right; and to his right is the architect, Sam Kirkdil, of SKG
Architects and Planners. M. Sunter, would you briefly give an
overvi ew of the project for the Board.

MR. SUNTER: Thank you. My name is John Sunter,
with Clark Realty Capital. This project will provide 350 new
apartnent units in the Housing Priority B area of downtown.

You have in your application package draw ngs,
and so | will go straight to our design process to describe the
process that we went through, rather than just tell you about
the design. You can see that for yourself.
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W had to go through several design review
agencies, and with each of the journey, we had sone special
requi renents put on our design, the first being the historic
preservation revi ew board.

As a result of historic buildings being on the
northeast corner of the site, it was a requirenent of HPRB that
we push our new apartnent building back away from the historic
buil dings, and not build up to the facade line, and not even
bri dge over the back of them but push the building all the way
away fromthe historic buildings.

In addition, the nassing on the 3rd Street side
had to be only nine stories tall. That is all the way on the
| eft side. That caused us to have to again push sone nmssing
over to the 4th Street side.

We then went to the Conmission on Fine Arts. The
Conmi ssion on Fine Arts had also some requirenents. One of
them being the requirenment for nore highly articul ated facades,
which is a construction cost issue.

And also the notion that we have -- let's call
them on several buil dings. As you look at our design in the
renderings there, you can see that it |ooks |ike we have one,
two, three, four -- four separate buildings, and that was an
architectural device to break down the scale of the building.

Now, that will play into our need for several
pent houses later as | wll describe it. W also nmet with the
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O fice of Planning, and with nenbers of the Mayor's Ofice, to
try to include their goals into the project.

And the requirenment that cane out of that was
that we have ground floor retail on our project. This is
significant because we originally planned to have an English
basement, with units bel ow grade, which would not count in the
FAR.

But with the provision of ground floor retail, no
only could we not have an English basenent, but also the space
that is nowretail was to be housing space.

So that plays into our need for additional FAR to
conpensate for the retail which too up housing space. W have
also met with the ANC, and we have met with |andowners, with
nei ghbors, to present the design to them and also with other
groups which have provided support letters for us to this
organi zation, as well as to other groups -- to the HPRB, to CFA
-- and those include our Council Menber, Sharon Anmbrose, who
has provided a letter which should be submitted into the record
NOw.

And al so Downtown Housing Now, as well as the
Downt own Cl uster d Congregations. I mght add that both the
Commi ssion on Fine Arts and the Historic Preservation Review
Board have approved the project that is before you now.

So, inclusion, the requirenents that have been
placed on us by these various agencies have forced us into
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nmeeting these various requirements, and we are at a point where
our design is ready to go into production wth just the
approval of these few m nor changes.

MR. FEOLA: I think in the interest of time that
we can stop talking and just answer questions, and | am sure
that the Board has sonme that they would like to ask, and we
woul d rat her address your specific questions.

CHAI RPERSON REI D: Board Menbers, any questions?

COWM SSI ONER HI NTON: The only question | wanted
to know is what is the status of closing the alley?

MR. SUNTER: We have applied for the closing of
the alley, and we are now in the admnistrative process of
getting the coments fromthe various agenci es.

And to give you the up-to-date bl ow by-blow, we
have all the utilities that have signed off on the closing, and
we are getting some comments fromthe various City agencies.

COW SSI ONER HI NTON: And you are the property
owner on both sides of the alley?

MR. FEOLA: W will be. We are the contract

pur chaser.

COW SSI ONER HI NTON: So are there any parties
that have objections? I mean, it is pretty likely that the
alley will be closed at this point.

MR. FECLA: Yes, | would say that that is very,
very likely that the alley will be closed, although it is a

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

174

political process and the Council has to vote on it. | don't
want to preclude their discretion, but it |ooks pretty good.

COWM SSI ONER HI NTON: So the relief that we are
| ooki ng at today assunmes that the alley will be open?

MR,  FEOLA: Some of it does. The FAR, for
exanpl e, does.

COWM SSI ONER  HI NTON: The FAR count does not
count the land and the alley as part of your property?

MR. FEOLA: That's correct, but the |ot occupancy
-- I'm sorry. The recreation space, we will need the relief
regardl ess of whether the alley is closed or not.

COWM SSI ONER HI NTON:  Ckay. Thanks.

CHAI RPERSON REI D: Okay. If there are no other
questions, | will go the Ofice of Planning report.

MR.  JACKSON: Madam Chair, | would request that
ny report be -- that you waive the rules to allow ny report to

be accepted into the record.

CHAI RPERSON REI Dt I have no problem with that
unless there is an objection. Therefore, we can waive the
rul es.

MR.  JACKSON: Madam Chairman, briefly, the

applicant's situation as a result of working closely with the
Hi storic Preservation bodies here in the City, and trying to
work with or around an existing historic structure on the
corner, and probably frame that structure for approval by the
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various bodies.

It is also a result of an irregular lot, which if
you will go to your staff report and look at the plat of the
actual property, you will note that they are working with a
very irregular |ot.

And as | described it in the staff report as
bei ng J-shaped, it is actually J-shaped with a notch out of it.

And that a lot of the variances that are required as a result
of this irregular shape, and also a situation wherein they are
moving as quickly as possible to effect the construction of
this project.

However, we are dealing with an alley closing
situation, which could take |longer than they would take to get
to the point where they woul d begin construction.

And as such the Ofice of Planning report
actually provides for the preferably situation where the alley
woul d be closed, and the variances and special exceptions that
would be necessary for the project to be built in that
i nst ance.

But also if the alley is not closed, we would
like to provide enough of a relief so that the project could
begin, regardl ess of the alley being closed or not.

Also, | would note that all the variances that
t hey request ed, particularly wth regard to the FAR
requi renent, and the open space requirenent, are reflective of
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pending legislation that the Ofice of Planning is supporting
to reduce the open space requirenent, recreation requirenment,
and to try to enhance the ability of entrepreneurs to come in
and devel op high density residential devel opment, and where we
think it should go in the central enploynent area.

And so based on that, ny reconmendation is
predi cated on either one of the two options going forward. But
in any case, it has three conditions. One, that this proposed
devel opnent would be developed in one phase at one tine, and
t hat any subsequent expansion of the site, which would include
the three lots that are in the notch in the J, would not
require that they come back to this Board, the Board of Zoning
Adj ustnent, to adjust their variances and special exception

And that the conceptual plans as presented to you
today be nmde part of the approval. Wth that, | will stop and
ask for questions, Madam Chair

CHAI RPERSON REI D: Thank you very nmuch. Now,
had just one question and that was with regard to the variance
bei ng requested. I do see the first test in regard to the
unusual or irregular shaped |ot.

The practical difficulty, can you speak nore to
that, because | amnot clear on that at this point.

MR. JACKSON:. Well, in one instance the practica
difficulty has to do with the location of the elevator towers.

If you go to the illustration table, | think it is Exhibit
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Nunber 2 that shows the roof of the building.

What you have is that you can see where there are
three penthouses, and the three penthouses are on the two --
the building that would be south of the alley, and two other
bui l di ngs north of the alley.

The situation that the applicant finds himself in
is that --

MR. FEOLA: Madam Chair, it might be easier to
| ook at the bigger one there.

CHAI RPERSON REID:  All right.

MR. JACKSON: And that is that they have got two
separate elevator towers that are supporting two different
portions of the buil ding. The applicant explained to us that
for the sake of access, appropriate access to the vertica
i ngress/egress, they need to have at least two cores to serve
t he buil di ng.

So what they have is a core that is in the
corner, the northwest corner of the building, and then one that
is close to the alley. The elevator core close to the alley
actually would primarily serve the service area, and would be
used for deliveries and for apartment dwellers noving in and
out, | assune.

There was -- the applicant was requested to
consi der connecting both those elements into one structure, but
that created a bit of a strange piece of architecture.
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Then also given the fact that you have the
encroachment of the adjacent lots that have not been acquired
yet, it created a problem architecturally, and would detract
from the efforts that they have made to neet the requirenents
of the historic bodies and present an architecturally
attractive form

So, with that, we think that is the situation
where it is a hardship, but not with their own creating, but it
is reflective of what is required by the building, which is why
we supported it.

Wth regard to the open space, or the penthouse
setback, we think that is an anomaly that is created
essentially by the notch in the building that is formed by
t hose | ots.

So that the penthouses are where they should be,
but it is just that the perimeter of the building is where it
isn't normally. So in that case, we thought that could be
supported in its current state.

Wth regard to the floor area ratio, as we
stated, the applicant proposed two alternatives. One was to
increase the floor area ratio and the other was to change the
definition.

W felt that the nmore practical approach would be
to -- not to conme up with an irregular definition that could
not be interpreted in the normal way when it conmes to
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permtting, but to actually address nunbers that could be
cal cul ated and applied to the plan as a matter of course.

And we do think that for the inpact that we would
anticipate on this site, that is, providing a maxi nrum nunber of
housing units, which would be consistent with the types of
efforts the Office of Planning has nmade that are in line wth
the conprehensive plan, and of course with our own anendnents,
we supported that proposal

And then with regard to the off-site |[|oading
berths and delivery spaces, the existing regulation does not
anticipate that you would have a building that actually sits on
two | ots.

And in this case, we have a single building which
can be serviced by one set of |oading docks that is on two lots
of record, if the other is not closed.

And in that regard, we think that this is a
uni que situation where it is a single building on two lots, and
so we support the idea of a single building on two |ots having
to use one set of |oading docks and service bays.

The merits for the nmninum court, we think as a

result of -- again, the unique design that is being presented,
if you will note the Plan E4 that is before you on the board
You wll note that all the Ilots, all the wunits, are

approxi mately the sane size.

That is, in ternms of depth.
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So what you have is a uniform building, and again
this is a single building, and a wuniform building that
continues around the 3rd Street to H Street, to the 4th Street
facades.

What has happened though is that as the building
continues south, you enter into a space where the rear lot area
just gets narrower. Now, it will be possible for the applicant
to make these units sinpler narrower to increase the width of
the courtyard behind.

But we really think that would detract from the
attractiveness and the effectiveness of this developnent, in
terms of being attractive to tenants.

And as such, we think that that would create a hardship on the
devel opnent, because, one, it wll mke sure that the entire
devel opnent is used and successful .

Therefore, we support the variance for the width
of the rear court vyard. Am | mssing anything else, Madam
Chair?

CHAI RPERSON REI D:  No, thank you very much.

MR, JACKSON: So overall we do think that this
project is a benefit to the community, and its constituency,
whi ch would be downtown residents. We think that the relief
can be provided in such a way that it wll not materially
inmpair by structure the air and light of adjacent buildings,
and they woul d not be adversely affected.
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W also feel that in ternms of +the special
exception the fact that they have two penthouses, because they
need structure -- and based on that, we wuld reconmend
approval of the application.

VR FEOLA: Madam Chair, our pre-hearing
subm ssion, in Roman Nuneral V, we go through the variances,
and in Roman Nuneral VI, we articulate our position, which is
very consistent with M. Jackson's position on how we view the

uni que situation and the practical difficulty, and the no

detrinment to the public. So for the record it is in the
pl eadi ng.

CHAI RPERSON REI D: In the prehearing subm ssion
what ?

MR. FEOLA: In our prehearing subm ssion, which
we filed two weeks ago, on April 24th, the statement of the
appl i cant.

CHAI RPERSON  REI D: Wien vyou say prehearing

submi ssion, this is it?

MR. FEOLA: Yes.

CHAI RPERSON  REI D It sounds |ike you were
referring to nunmerical tabs, and these are al phabetical that |
have.

MR. FEOLA: In the text, on pages 7 through --

CHAI RPERSON  REI D: Oh, the page nunber. I'm
sorry.
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MR. FEOLA: Pages 7 through 12 are the
applicant's articulation of those tests, which as | said are
consistent with M. Jackson's, but it is in witing in one
pl ace.

CHAlI RPERSON REID: | do have that.

MR. JACKSON: Madam Chair, | neglected to follow
up on your earlier question concerning the alley closing, or a
question fromthe Board concerning the alley closing.

CHAlI RPERSON REID:  That was Ms. Hinton.

MR.  JACKSON: Ms. Hinton, | was able to contact
the Departnment of Public Wrks and they did as | stated in the
staff report, they do feel that this can be acconmpdat ed.

There are still some outstanding issues wth
regard to traffic inflows, and | have not gotten back a
response yet fromthe Fire and Police Departnents.

But usually the key agency that deals with those
types of things would be Public Wrks, and so | think those are
well in hand and are in the process of being -- all the issues
are in the process of being worked out.

CHAI RPERSON REI D Okay. Thank you very nmnuch.
Al right. If there are no other questions of the Ofice of
Pl anni ng, we nmove now to the ANC report. There was a report
from ANC- 6A. Oh, it is not available, but the assunption is
that they don't seemto have a problemwth it.

VI CE CHAI RPERSON RENSHAW Madam Chair, on page
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13 of the applicant's submssion it says under conmunity
comments that a presentation was made to the Land Use and
Zoni ng Commi ttee of ANC-6A.

The applicant was scheduled to discuss this
proposal at an April nmeeting, but was unable to do so. No
written conmments have been received. So this is the OP report.
So the applicant was not able to get to an ANC neeting?

MR. SUNTER: Let nme clarify that. W were on the
agenda of that April neeting. W went to the April neeting,
but the neeting was disbanded before they got to our subject.
W were second on the agenda, but unfortunately the neeting --
well, we lost a quorum | guess.

CHAI RPERSON REI D: Well, again, we have nmade
contact with and they have been noticed, but we have not gotten
a letter from them So the assunption would be that they have
no problem with the application. Oherwise, they would let us
know.

There is one other report, | think, from Historic
Preservation, and with a reconmendation from the staff, dated
April 16th, and basically it says that the staff recomends
that the Board find the subdivision appropriate, and the
conceptual plans conmpatible to the character of MIler Row. Is
that the correct pronunciation?

In terms of general architectural direction, the
staff recommends that the architect continue architectural
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i nvestigation pursuant to staff consultation.

The staff also recommends that the applicant
continue to develop a facade for review, and design devel opnent
space, as well as plans to rehabilitate the |l andmark buil dings
in accordance with the Secretary of the Interior's statenments
for rehabilitative treatment are famliar with that.

Are there any persons here in support of the
application?

(No audi bl e response.)

CHAI RPERSON  REI Dt In opposition to the
application?

(No audi bl e response.)

CHAI RPERSON  REI D: Closing remarks by the
applicant.

MR. FEOLA: | think in the interest of time that
we will just ask that the Board |ook at this application and

possibly grant us a bench decision so we can nove forward.
Thank you.

CHAI RPERSON REID: There was in reference to the
letters of support, there is no one here in support, but for
the record there was a letter from Council Menmber Sharon
Anbrose in regard to this particular application, and in which
she is asking for -- that they realize that the apartnent
construction represented in the current design neets the City's
policies for this area.
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Your approval of the reference application is
required to ensure that the project becomes a reality. So this
is a letter in support, and there was also one from Terry
Lynch. Does anyone have that letter? 1t was just right here.

Ckay. Terry Lynch, of the Downtown Cl uster of
Congregations basically is saying that this organization is in
support of the application, and asks the Board to approve the
project with its support.

And that it states that this project will create
200 new construction jobs and that it will with the tax base
i ncrease revenues from $65,000 a year to $650,000 a year; and
sone $1 mllion annually in personal and sales taxes. Are
there any other questions?

(No audi bl e response.)

CHAI RPERSON REI D: Al right. M. Feola has
asked for a bench decision and summary order. Board Menbers,
what is your pleasure?

COVWM SSI ONER  HI NTON: I nmove approval of the
application, with using the reasoning that is articulated in
the O fice of Planning report in support of the variance and
speci al exception.

VI CE CHAI RPERSON RENSHAW | second.

CHAI RPERSON  REI D I would agree that this
application does not appear to have any adverse inpact wth
regard to parking, noise, and traffic, light and air, and that
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obviously it is in the historic district.

So there is no parking requirenments and does not
tend to inpair the intend or integrity of the zoning regulation
or map. All in favor?

(A chorus of ayes.)

CHAI RPERSON REI D:  Opposed?

(No audi bl e response.)

M5. BAILEY: The staff will record the vote as 3
to O to approve the application. Motion made by Ms. Hinton,
and seconded by Ms. Renshaw, and Ms. Reid is in agreenent,
and Ms. Carol Mtten not present, and not voting.

VI CE CHAI RPERSON RENSHAW Wth respect to
conditions to investigate.

CHAI RPERSON REI D: Well, let's see. There were
conditions -- weren't there conditions, M. Jackson? Di dn't
the O fice of Planning have a couple of conditions?

MR. JACKSON: Yes, we did.

CHAI RPERSON REI D: Al right. Can you please
recite those?

MR.  JACKSON: Madam Chair, we had two sets of
recommendati ons having to do with the variance relief required
as per whether or not the lots are consolidated or not. So our
assunption is that was recommended for approval.

But our conditions were that the entire proposed
residential and commercial developnment be constructed in the
NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

187

southern properties in one phase, and that the subsequent
expansion of the site by a subdivision, to include adjacent
lots 28, 29, and 818, and the expansion of the nixed-use
devel opnent on to these lots, would not require a recal culation
of the nodified zoning requirenents under this approval.

And that the revised site plan and buil ding plan,
dated April 28th, becone part of the approval.

CHAI RPERSON REID: Ms. Pruitt, in regard to these
conditions for this variance --

SECRETARY PRUI TT: Well, the revised plans are
already a part of the record. I nmean, that is a given. The
construction phase, | guess you could nake a request, but |
really don't know how that inpacts the applicant, and that
m ght be something that you want to discuss.

And the second one, | didn't get that, and | just
got | ost. So if you could reiterate or sort of pare it down,
because it was very |ong.

MR. JACKSON: All right. If Lots 28, 29, and 818
are added to the site by a subdivision, that the expansion of
t he m xed-use devel opnent on to those sites would not require a
recal culation of the nodified zoning requirenments approved as
per this application.

CHAI RPERSON REI Dt And then, M. Pruitt, if you
didn't get all of that, you can see him afterwards. It is on
the record, the verbiage.
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SECRETARY PRU TT: |'m sorry, but you are talking
about the historic part that is out of the District section,
and yes, you can inpose rules if you would |ike.

CHAI RPERSON REI D: Okay. Then Ms. Renshaw had a
request.

VI CE CHAI RPERSON RENSHAW A request for a
construction agreenent with 6A; t hat you work out a
construction agreement.

CHAI RPERSON REI D: | guess we should basically
condition that if in fact they wanted it, and it is being
requested by the ANC, and if the ANC is desirous of one.

Expl ore the possibility. Wuld that be suitable to you if they

did that?

VI CE CHAI RPERSON  RENSHAW That woul d be
sui t abl e.

CHAI RPERSON  REI D: Not to condition it, but
basically --

SECRETARY PRU TT: It is a request fromthe Board
and not a condition.

CHAI RPERSON REI D: Exactly. That it be explored
with the ANC. ANC -- what ANCis it?

VI CE CHAI RPERSON RENSHAW  ANC- 6A.

CHAI RPERSON REI D: In the event that they so
desire.

VI CE CHAI RPERSON RENSHAW Including a 24 hour
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contact line as discussed in the previous case.

CHAI RPERSON REI D Again, if in fact they are
desirous of it. Just kind of talk to them about it, and we
woul d appreciate that acconmodation if you can. If there is
nothing else, then | would think that this would be the end of
the hearing, as well as the end of the session for today.
Thank you.

MR. FEOLA: Thank you very nuch

(Whereupon, the hearing was concluded at 4:22
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