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P-RROCEEDI-NGS

MR. HART: The next case is Application 16657,
the Christian Praise Church, pursuant to 11 DCMR 304.1, for a
speci al exception wunder section 205 to establish a child
devel opnent center for 20 children, two-and-a-half to five
years old, and five children five to eight years old, and six
staff in an R1-B District at prenises 3626 Al abana Avenue,
S.E., Square 5668, Lot 34.

The hearing date was January 9, 2001. Deci si on
dates were March 6, 2001, May 8, 2001, and June 5, 2001.

Christian Praise Church filed an application with
the Board of Zoning Adjustnments on October 20, 2000, pursuant
to 11 DCMR 3104.1 for a special exception wunder 11 DCMR
subsection 205 to allow the Power to Becone Childcare Center,
PTBC, and its president, Mnister Aaron M Brooks, to use
church annex property as a child devel opment center.

The subject property is located at 3626 Al abama
Avenue, S.E., Square 5668, Lot 34, in an R 1-B Zone District.
The application was acconpanied by a letter from the Zoning
Adm ni strator dated August 8, 2000, certifying the need for the
required relief.

Christian Praise Church and PIBC are represented
in these proceedings by the Anerican University Wshington
Col | ege of Law, Community and Econonic Devel opnent Law Cinic.
After hearing the case, the Board granted the application for
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a termof one year, subject to conditions.

Since three nenmbers of the Board will not have
personally heard this case at the time the witten, final
Decision and Order is to be issued, the Board is affording the
parties to this case the opportunity under 1509(d) of the
Di strict of Colunmbia Admi nistrative Procedure Act, D.C. Code 1-
1509(d) 1999, to file witten exceptions and argunents with the
Board concerning the proposed Decision and Order.

The Board has directed that any witten nenoranda
contai ni ng exceptions and arguments be filed with the Board no
| ater than the close of business, on Friday, My 25, 2001. The
Board also directed that prior to or at the time of filing a
menorandum the filing party nmust serve all the other parties
to this case with a copy of their nmenorandum No reply or
responsi ve nmenoranda will be accepted, and the Board w Il not
hol d oral argument on the exceptions and argunents.

Pursuant to D.C. Code 1-1509(d), parties nmay
designate any portion of the exclusive record, that is, the
file, transcript, and Zoning Regulations, to which they wish to
call the Board's attention, but they may not introduce new
evi dence in connection with their exceptions or argunents.

The Board will review the proposed Decision and
Order and any exceptions and argunents at its regular public
meeting on Tuesday, June 5, 2001, and may take action to issue
a final Decision and Order at that tinme.
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The transcript of the hearing of the application
and the Proposed Order were sent to each of the participating
Board Menbers.

The original participating nmenbers, the vote of
3-0-2, were Ms. Sheila Cross Reid, M. Sockwell, Ms. Mtten to
approve; M. Anne Renshaw, not present, not voting, and the
third nmayoral appointee, not participating in the case and not
voti ng.

Partici pating Board Menbers are: Ms. Sheila Cross

Reid, Ms. Anne Renshaw, Ms. Susan M Hinton, and M. Carol J.

Mtten.

The case is before you, Madam Chair.

CHAI RPERSON REI D: Thank you very rmuch. Al
right, Board Menbers, in this particular instance, t he
Applicant has filed an exception to the Board Order, in
particular in regard to the term of one year. So the Board's

di scussion is on that particular argunent and essentially just
basically going over sone of the argument is that nunber one,
the Board's proposed decision to place a one-year limt, tinme
l[imt on the center's special exception to |lack of space that's
in the Board's findings of fact, and therefore violates the
Di strict of Colunbia Administrative Procedures Act.

BOARD MEMBER HI NTON: Madam Chair, before we go
any farther, | need to say that | did read the record so that |
could participate.
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But | also want to raise a question. | hope it
is a question that we can get a good answer to. VWen | was on
the Board previously, we had to go through this exceptions
process a number of times because a nunber of board nmenbers had
left. At that tinme, we were advised that the exceptions
process is very limted in that the orders are sent out so that
all the parties have a chance to coment as to whether they
think the order represents what the Board did.

Does the order represent the decision? That's
what the exception process is for. It is not proper to
consi der any requests for changes to the Board decision during
the exception process. That can only happen after the order
has been issued. Then every party has 10 days to submt
requests for reconsideration.

CHAlI RPERSON REI D: Ri ght.

BOARD MEMBER HI NTON: So | would caution you.
Unl ess that rule has changed, and I'mwilling to hear that it
has, but if the rule hasn't changed, then what we have in front
of us is a request for reconsideration. It should not be
handl ed until the order has been issued.

MS. SANSONE: Madam Chair, perhaps | can clarify.
I believe what Board Menber Hinton has said is partially
correct. That one of the purposes of the exception process
under the Administrative Procedures Act is to make sure the
order does reflect the Board's decision.
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The primary purpose, however, is that the
Adm nistrative Procedures Act is very concerned as a matter of
fundamental fairness, that the individuals on a Board that are
going to make a decision about a case have personally been
present during the hearing to review and hear all of the
evi dence and argunents that were being nmade. This notion that
t he deci sion nmaker personally hear the case is very critical.

So the Administrative Procedures Act allows
parties to make argunents about an order to board nenbers. The
purpose again is board menmbers who have not heard a case.

So the fundanental purpose is actually much
broader than just pointing out any error or any deviation from
the Board's verbal decision. It is actually to allow the
parties to personally address either in witing or it can even
be oral, in this case it's in witing, to personally make their
argunents to the people that are going to decide these cases.

So that the type of exceptions that were nade in
this case are actually properly before the Board. They are
simlar to a notion for reconsideration or rehearing that m ght
be made after. But the Administrative Procedures Act does
allow this type of argument to be made because again, there
woul d be persons deciding the case that had not heard the case.
So it is properly before the Board and can be dealt with prior
to the issuance of the order.

CHAI RPERSON  REI D So, V5. Sansone, as |
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understand it, typically with the exception process before the
order is issued, and the parties have an opportunity to address
any mistake or any error that the Board nmy have nmade to the
new board nenbers, and at the sanme tinme, | think | hear you
saying that simlar to the reconsideration which occurs after
the order has been issued, it is an opportunity for the
Applicant to raise any issue to the new board menbers or to the
board menmbers that ae now sitting to any aspect of the case
that they feel would warrant, would be so warranted. I's that
ny under st andi ng?

As a matter of fact, there's a fine |line between
the two, isn't there?

MS. SANSONE: Well, yes, Madam Chair. There is a
fine line. O course that's why we cautioned in our
instructions that there shouldn't be any new evidence being
made in these argunents. It's basically an opportunity to
argue on the basis of the existing record.

CHAI RPERSON REI D:  No new evi dence?

MS. SANSONE: New facts.

CHAI RPERSON REI D: VWhat about the tern? | nean
is that proper? That this being an area that the Applicant
feels they want to bring up.

MS. SANSONE: Yes, Madam Chair. This would
actually be within the scope of the arguments that could be
made.
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I was concerned that the Applicants had attached
a report.

CHAI RPERSON REI D: Ri ght, right. There is a
report that's new.

MS. SANSONE: That report would be not all owed.

CHAI RPERSON  REI Dt W would not be able to
consider that, but in regard to the term you are saying that
that argument we coul d consider?

MS. SANSONE: Yes, Madam Chair, you may consider
t hat argunent.

BOARD MEMBER HI NTON: | guess then at this point
ny concern is that there was a different person that voted on
t hi s. | felt that decided it. There was another vote that
decided it, and now we're renoving that vote from the deci sion.

It just seens like we're putting in a different
person's opi nion.

CHAI RPERSON REI D: Well what happened in that

i nstance, there were three people. That was nme, and M.
Sockwel |, and Ms. Mtten. M. Sockwell and nyself raised an
i ssue. We were very concerned about the one-year term  The

only reason why we voted was because we did not want to deny
the Child Devel opnent Center conpletely. So we went along with
that particular vote, not because we were in agreenment to the
one-year term It is because we did not want to see the
Applicant not have an opportunity to be able to operate.
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That is what has caused the contention, | think.

BOARD MEMBER HI NTON: So if our corporation
counsel is confortable that we are proceeding properly, | have
no problem with that. I think whether we do this now or

whet her we issue the order and then have reconsideration in the
end --

CHAI RPERSON REID: It will anpbunt to the sane.

BOARD MEMBER HI NTON: It will amount to the sane
t hi ng.

My concern was one of procedure, so | am
satisfied that we can go ahead.

CHAI RPERSON  REI D: Okay. Now the Board's
proposed decision to place a one-year time linmt on the
Center's special exception is |acks space on the findings of
fact and therefore violates the District of Colunmbia's
Admi ni strative Procedures Act.

The Applicant in this instance contends that
within the evidence that was before us at the tine there was
not anything that was presented that would corroborate a
position that a one-year term would be required or would be in
the best interests of this particular application

I think that some of the information that was
raised was the fact that there was sone testinony that there
was a childcare center there before and there were sone
problems with that one. A lot of the testinobny that came up in
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our position spoke to that particular childcare center. In
this particular instance, the Applicant had engaged attorneys,
pro bono attorneys from Anerican University's Law School, to
gi ve them gui dance.

As such, they noved to nake sure that all of the
obj ections were nmet. They provided the parking. They put in
nmeasures to nitigate the traffic problens. The contention is
that there was not anything that corroborated the point that
t hey shoul d have only one year.

COWM SSI ONER M TTEN: If | could, Madam Chair,
just speak to the issue about the one year. There is evidence
in the record that one year is appropriate because that is the
term of the obligation that they have to |ease the property.
So the childcare center can only occupy the property for a year
because that is the term of their |ease. So | think in termns
of whether or not there is evidence in the record that a year
is appropriate, | would say there is evidence in the record

that one year is appropriate.

CHAI RPERSON REID: | amnot in belief with that,
Ms. Hinton.

COWMWM SSIONER M TTEN:  I'm Ms. M tten.

CHAI RPERSON REI Dt I'"m sorry, Ms. Mtten. Di d

you have that copy of the |ease?
COW SSI ONER M TTEN: I think that was given in

oral testinony.
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CHAI RPERSON REI D: I don't renenber hearing
anyt hi ng about a --

COMM SSIONER M TTEN:  It's also in our order, in
our findings of fact, page 5, nunber 11. They have a year-to-
year lease with the church

CHAlI RPERSON  REI Dt A vyear-to-year lease is
different froma one-year | ease.

COW SSIONER M TTEN: How is it different?

CHAI RPERSON  REI D: Wel | because each year
basically you have one year and then you have the option to
renew every year. Then often with npst |eases you have a one-
year |ease that then gives you the opportunity to continue. So

if this says year-to-year, that does not nmean that it's one

year.

COW SSIONER M TTEN:  Well, mny recollection from
and we could clarify it, | don't have the transcript fromthe -
- yes, | guess | do. | believe that the testinmony was that it

was a one-year |ease, and not that there were options to renew
But in either case, we don't have the year or the lease in the
record. We only have the testinony.

CHAI RPERSON REI D: Because | think they were
asking for five years, was it? So that seens strange that if
they only had a lease for year that would not be -- obviously
that would not be an obstacle because of the fact that they
made it very clear to us that they needed at |east five years.
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COW SSI ONER M TTEN: Again, | don't recall that
they were asking for a specific term I think that assigning
the termjust cane up in the discussion about the conditions.

CHAI RPERSON REID: | think that that was typical,
which we nornmally assign a term of at l|east five years for
child devel opnent centers. I think that was kind of an
assunptive type of position that they had taken.

COW SSI ONER M TTEN: Maybe just to take that
point all the way home, in ternms of whether or not there is a
finding of fact about anything related to a term the only
finding of fact that there would be is related to the term of
the | ease. There isn't anything to support a five-year term
other than tradition of the Board. There is not a finding of
fact related to this case that would support a five-year term

CHAlI RPERSON REI D I think that in this instance
we're tal king about sonething was restricted, and if it's going
to be sonething that is nore restrictive then | would think
shoul d be some type of information or data that would support
why in fact one year.

COWM SSIONER M TTEN:  Well | am just speaking to
the point that is being nmade by the Applicant, which is that
there is not a finding of fact that relates to the term
specifically.

I am just saying there isn't anything that
supports a five-year term Whether or not a five-year term
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could be supportable for other reasons, | am just saying there
is nothing in the record.

CHAlI RPERSON REI D:  Di scussi on?

COWM SSI ONER M TTEN: If you'd like, if you could
just give me a mnminute, | could probably find when we were
qguestioning the mnister about the termof the |ease.

CHAlI RPERSON REI D  Okay.

COW SSI ONER M TTEN: If you'd Iike to go on and
have a discussion with maybe Ms. Hinton and Ms. Renshaw and
then 1'11 keep | ooking.

CHAI RPERSON REID: Al right. Then so we'll cone
back to that.

Then the second argunment was that the Board's
proposed decision to place a one-year tinme limt on the
center's special exception |acked basis in substantial evidence
of record, and therefore violates the District of Colunbia's
Admi ni strative Procedures Act.

That also goes to the issue raised earlier in
regard to the church, that the daycare center that was there
before had some problems, and the new director had now taken
steps to try to nitigate whatever problens that were raised,
which is typical in these instances when there is a new daycare
center comng in. They had | think bent over backwards to do
nore than what would be normally expected to try and make sure
that they did not have adverse inpact on the conmunity.
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Any di scussi on on that argunment?

The third one was the one-year termlimt fails
to prompte the health, safety, and general welfare of the
children of the District of Colunbia. In that regard, | would
like to mention that | do agree with the Applicant in that over
in that area of Southeast Washington, we have to be sensitive
to the fact that there are problens that are inherent that nmay
not necessarily be all over the city, such as the fact that the
daycare centers are in need. There are also people who --
wel fare-to-work prograns that require that they have daycare in
order to be able to obtain jobs.

When you talk about the health or safety and
general welfare of the children of the District of Colunbia,
you have to look to certain things |ike this daycare center was
one of the rare, extrenely rare facilities that provided night
care and weekend care. W have people who cannot work because
of the fact that they cannot find childcare at night or on the
weekends because that's the only thing that is available to
t hem I know the welfare-to-work prograns have a |ot of jobs
that are in the hotel and restaurant industry that require
ni ght worKk.

The health aspect cones from the fact that as a
result of many citizens not being able to find night care or
adequate care, that they have to |leave the children at honme or
sometines | eave the children at home or uncared for in order to
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be able to work. Many of the people who need this night care
and daycare, and these are the people | know, are trying to get
off welfare or they are com ng out of rehab prograns, and as a
condition of that, drug rehab prograns, they have to have
enpl oynent. Sone of the enploynent that's available to themis
only during these hours. So daycare in that instance is very
i nportant. @her than that, they are restricted as to what
type of jobs they can take.

Now remenber, our job is to try to nitigate
adverse inpact. Adverse inpact comes in other fornms other than
just traffic and noise. If you have situations where people
can't get jobs or can't wrk, then you have other types of
social ills that are occurring in the community |ike drugs,
prostitution, violence, crinme.

I think that in an instance where you have a
facility that wants to provide daycare -- | Kkeep saying
daycare, but care of the children all hours of the day and
night, to be able to provide a service to the community to
offset some of the adverse inpact that our comunities are
pl agued with, it would be instructive for us to try to do what
we can to see if we can be open minded as to the term

Now the aspect of the fact that it inposes a
financial burden on the church to have to come back in |ess
than a year as well as the fact that it takes away from the
stability of that conmunity and that church, that church
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daycare center because of the fact that it is very difficult to
get people to contract to bring their children to a daycare
center that only has a term of one year. They don't want to
uproot their children that quickly. They want to have a place
where they can provide sonme stability. For sonme of them
that's the only type of stability that they have in their lives
for their kids as well.

As the fact that in order to get loans to ready
the daycare center, they have to denobnstrate that they are
going to be there for some tine. If it's just for a year, it
has a negative inpact on their credit worthiness.

I think that when you | ook at the staffing, to be
able to attract staff, stable staff, it is very hard to get
people who only wll take a job when they know it's a
possibility to only be for one year.

As well as the fact that for the nost part,
daycare centers, they have to incur expenses to set up the
daycare center, to get the facilities in proper order and
condition. A one year termjust smacks to me of insensitivity
to the plight of citizens in parts of our comunities that may
not have necessary representation on this Board.

As such, | would very strongly recomend that we
do allow them to have the five-year term a five-year termin
order for them to be able to properly operate and for them to
be able to provide their community with a very needed service.
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I would nmove that we approve the application
that we amend it to the termfor five years.
Is there a second? Okay. Furt her
di scussi on or another notion?

VI CE CHAI RPERSON RENSHAW  Just let ne say here

first of all, | want to state that | have read the record, just
to reaffirm that, and have read in the subnmssion, the
Applicant's nenorandum that was presented to the Board. | read
it with interest. Just to note for the record that Ms. Reid
was quoted at length in this subnission to the Board. I only

wish that the Applicant had perhaps farmed in some of the
comments of the other Board Menbers who had originally
participated in the case.

I don't think that a one-year tine limt is an
extraordinary circunstance. Many a snall business, and we have
to realize that this daycare center can be classified as a
smal | business, runs into the problenms that have been talked
about and discussed at length in this appeal or in this
menor andum back to the Board.

It is the fact that small businesses do have to
go after noney. They do have to lock in space. They do have
to go after clients. Here the clients are the little children.

So that it is not unusual for small businesses to have these
ki nd of circunstances with which to deal

But | would argue that this is a wonderfu
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opportunity for the church and the daycare center to show what
can be done in a one-year period to get noving rather quickly,
to put into place what they had proposed to the Board, and to
work with the parents in the comunity as far as the benefits
that the daycare center will bring to the children within that
one-year period.

They argue in this menor andum  about t he
difficulty of preparing, time spent preparing to cone back to
the Board of Zoning Adjustnent. | think their good record and
their activities on behalf of the children in the neighborhood
are going to speak vol unes. That is what the BZA would be
| ooking at, not how much time the Applicant would be spending
with attorneys to plead a case. The best case is going to cone
from those parents who have been very satisfied with the work
of the Board.

As far as the business of having only a one-year
timeframe to sign up children, one can also take the point of
view that parents look to a shorter period of time to sign up
the children so that they can see whether or not the child is
acclimaited to the setting. Many parents, | would suspect,
don't want a long-term commtnment with any daycare center, to
give the parents the flexibility of changing scenes if that is
the case after one year. I don't know about the contract
arrangenents with parents.

But it's also a chance for the Applicant, if they
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are going to plead the case discouraging parents from bringing
their children to the center, as spoken about on page 13 of the
menor andum there should be sonme survey to substantiate those
ki nds of cl ains.
To di scourage people, that's a bl anket statenent.
I have no way to know whether or not that is an accurate
st at ement . We don't know. So | would state that it is going
to be the action of the center that is going to plead the very
positive case for the childcare center if indeed the childcare
center cones back within the year to the BZA

CHAI RPERSON REI D: O her comments?

COW SSI ONER M TTEN: I did find the excerpt in
the record, just to nmake that clear. |It's open to sone
interpretation, | suppose.

VI CE CHAI RPERSON RENSHAW What page woul d that

be one?

COW SSI ONER M TTEN: It's on page 168 at the
bottom | asked the question how long is the |ease. M.
Brooks responded, "W have a year-to-year | ease. It goes from

12 nonths and then in the 11th nonth, we review the | ease every
11th nonth and go forward." That's precisely what it says.

CHAI RPERSON REID:  Any ot her comments?

BOARD MEMBER HI NTON: Wll, | would like to put
on the record that | have listened to everything everyone has
said. | in reading the material and thinking about other cases
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and the real consequences of a one-year tineframe, | do think
it is unreasonable to allow a new use and a new user and limt
it to one year.

I think that either the Applicant has net their
standard of proof in denpnstrating that they can operate a
facility without adversely affecting the neighborhood, in which
case the Board woul d approve it, or they haven't, in which case
the Board would deny it.

But | think that what we have with the decision
of yes, you can do it, but only for a yar, is what we're
really saying is we're not sure you have net your burden. I
don't agree with that. I think in this case the burden of
proof has been net. I think that a one-year tinmefrane is
unreasonabl e to expect to be able to get a group of parents to
bring their children, and then train those parents for what is
expected and how they can use this facility to their benefit
wi thout affecting the people who |ive nearby. That is not

goi ng to happen overnight. That is probably going to take sone

tinme.

You know, people tend to do |I think what is npst
convenient wuntil they are educated that that is really not
working well for sonmebody else. Sone of these issues about

traffic and doubl e parking and all that, people are going to do
it until they learn that they really shouldn't do it. If they
learn that if they continue to do it, it is likely that the
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childcare center will close and their children will not have a
pl ace to go, they are going to be nore notivated. But that's
something that is going to take sonme tine. I think that we
need to recognize it.

Before | heard anybody say anything this norning,
I was thinking that three years, | think, is a reasonable tine.
That is probably not uncommon for facilities like this. O her
cases that | have sat on have had a variety of timefranes. I
have never seen one year. I don't think that this can be
establ i shed and operate and really even have a good sense of is
it working in a year.

When you think that our backlog of cases is four
or five nonths, they are going to have to in order to not sort
of be operating outside of their approval, they are going to
have to put in their submssion in six or seven nonths. I
don't think that is enough time to get them up and running, and
get a group of parents in that can learn how this facility
needs to be operated so that it doesn't affect the neighbors.

I think three years is nore reasonable. | do
think such a small tinefrane is going to affect their ability
to get clients because as a nmother of two young children, |
woul d not want to get my children started at a facility and not
have a reasonable anticipation that that facility is going to
be there for the next three years, which is the time that ny
children would need it. You know?
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I wouldn't want to take ny children sonme place
for a year and then another place for another year, or even
have to wait wuntil the 11th nonth to find out if on the 13th
nonth ny kids have a place to go. I mean that is not giving
these people a fair chance at operating a facility.

So I amwlling to go to the five years at the
outset. | would prefer to go to three years. | amnot wlling
to vote for only one year because | think that is unreasonable.

COW SSI ONER M TTEN: Madam Chair, can | respond
to Ms. Hi nton?

CHAI RPERSON REI D:  Yes.

COW SSIONER M TTEN: One of the things that you
said was that you feel that in the beginning, or if |I can just
sort of consolidate what | heard you say, is in the beginning
they won't be neeting the standard because they have a | earning
curve, that parents need to be educated about the policies and
so on. So if we bring them back in a year, it is not enough
time for themto actually be conplying. That is the concern.

That is the concern | had, which is the community
was through this before. They are significantly inpacted by
Ann Beers Elenmentary School and all the traffic associated with
that. There are a nunber of other daycare centers in the area.
They are on a busy street, all the stuff that's in the record.

So the concern is, is that how |long does the
community have to wait? Wiy should they have to wait at all.
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The burden starts the day that the approval is granted. (%%
concern from the beginning is that this conmunity is already
significantly inpacted by these non-residential uses, so if in
a year they can't prove that they have met the burden, then
they don't get to stay. They need to be able to prove that in
the short run because there are so many conditions, in order to
make the order palatable, there are a lot of conditions.
There's a lot of uncertainty associated with those.

We had the sanme discussion when we deliberated it
before. | amvery synpathetic to the things that Ms. Reid said
about the needs of the community, but that is not the standard
for the special exception. It is the inpact of the use on the
resi dential neighbors. I'"'m sorry, but | think that is where
the priority has to lie.

CHAI RPERSON REID: Well, let ne just junp in here
because | think that you are incorrect. | think that when you
talk about adverse inpact, again, M. Mtten, you have to
realize it's not always just about traffic and parking, if in
fact there are things being done to nitigate those that are
perceived. There was considerable amunt of testinony here in
support of this daycare center, notw thstanding the fact that
even though there may be a few daycare centers over there, but
there is still a dire need for daycare centers, and
particularly one who provides night care and weekend care.
That is not sonething that -- this is the first tinme | have
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seen or heard of such a facility.

That's a real fire alarm W are going to
adj ourn. That's a real fire alarm so we have to vacate the
bui I di ng.

(Whereupon, the foregoing nmatter went off the

record at 11:30 a.m and went back on the record

at 12:00 p.m)

CHAI RPERSON  REI D: I will resune our norning
sessi on.

Ckay. I think when we left off | was in the
process of speaking, so I'll continue. This is in regard to
the term I was saying that when we speak of adverse inpact,
in some instances there are other things to consider. In this
instance, | was pointing out that adverse inpact could be

parking and it could be traffic, noise or trash or the Ilike.
But | think that the Applicant put into place neasures to
mtigate that with providing parking, as well as drop-off and
pi ck-up, and the trash renoval, and the like.

Now other problenms that could cause adverse
impact in the comunity are things that pertain to the fact
that in this instance there is a need for daycare centers. W
received letters from St. Tinpthy's Child Devel opnment Center.
We got information from St. Tinmothy's Child Devel opment Center
before and after care, and also Ann Beers Elenentary School
facilities have waiting lists. As such, they are in favor of
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this particular facility noving forward.

The adverse inpact | was speaking of is in regard
to people who are unable to take work, jobs because they don't
have daycare. VWen they don't get jobs, then that of course
i ncreases ot her nei ghbor hood instability and probl ens,
contribute to crime, contribute to a lack of the welfare and
health of the community. Not to mention the fact that children
are sonetimes |eft honme al one because they don't have adequate
facilities to be able to take their children to.

In addition to that, in regard to this aspect of
take a child to daycare center for one year, | would agree with
Ms. Hinton, having a child nyself. There was no way | would
take nmy child anywhere that could not provide ne with hopefully
conpl ete childcare services until my child was ready to go to
nursery school or to go to kindergarten

Just |ike any other parent, no nother wants to
take their child -- it's very disruptive to take a child to a
new place anyway, but to have to take them to a new place and
then the followi ng year, when they are at a very fragile age
to have to uproot them and take them sonmewhere else so that
they can be traumatized all over again is not sonething that
nost peopl e want to do.

Al so, the ANC did not have any objection to this
particul ar application. There were several letters of support.

The opposition for the nobst part was due to the previous
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daycare center, not this daycare center. | don't think that is
fair to make that kind of connection between one and the other

Last point is that perhaps a conpronise would be
that the church had already stipulated that they were going to
have periodic neetings with the community to determine if there
is any problems or anything of that nature. Per haps there
could be contained within the order sonething that would
require there be a community Iliaison, where the church would
be, the Applicant would be nade aware of any problens that may
arise other than the provisions that are already put in place
like the contract that they have everyone to sign who goes to
the daycare center, as well as penalties inposed. In fact
that they are violations.

I don't know anything nore that any applicant
could possibly do coming before this Board, unless from
hereafter, am | to understand that all special exceptions are
going to be for one year? 1Is this sonething new, we're setting
a precedent here? | mean | have to understand because Ms.
Hi nton nmade a good point. | said npst daycare centers were for
five years and six years since |'ve been on this Board, but I
woul d have to accept her correction. I have seen some for 10
years. I am just wondering is this sonething that's new, that
we're going to do this for all special exceptions now if there
is sone opposition?

COW SSI ONER M TTEN: If you are asking nme, |
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have never advocated for a one-year termbefore. | think there
are extenuating circumstances here because the neighborhood is
so heavily inpacted.

CHAI RPERSON REI Dt But there is a waiting Ilist
for child devel opnent centers, for childcare. Ms. Mtten, you
have to wunderstand, this comunity needs child devel opnent
centers.

COWM SSI ONER M TTEN: But what you are suggesting
is that without regard to which sites are npst appropriate to
meet that need, because the need exists, that we should approve
it for whoever would ask for it.

CHAI RPERSON REI D: I think that we should listen
to the conmunity, the people who live there, who are raised
t here, who have know edge of that comunity. If the ANC had a
problem they would be here to oppose it. They did not. You
have people who live right there who are conming into us saying
we need this, we want this, we feel this will be good for our
comunity, as well as the PTA from the school, the same schoo
Ann Beers, that has a before and after, saying they need nore.

We have to listen to that comunity.

I nmean this comunity has to be given the sane
consideration as every community in this city. W have to |ook
at it froma holistic point of view Wat is in the best need
of this particular comunity? If this is what the people are
saying that they need and they want, and there is a great
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demand for it, then why would you penalize soneone who is
trying to cone in and to do sonething to inprove the community
over there?

COW SSI ONER M TTEN: | don't consider the one-
year term a penalty.

CHAI RPERSON REID: It is.

COW SSI ONER M TTEN: Actually the pending
guestion was M. Hionton had raised sone issues. I had
responded to her and | was hoping that she would then follow up
on what | had posed back to her about your notion about the
fact that there's going to be this period of inmpact until the
center is up and running, and that is giving them the benefit
of the doubt that they are capable of neeting the conditions.

So could she respond to that?

BOARD MEMBER HI NTON: I guess the way | think
about it is | think every special exception that we approve
noves into a nei ghborhood and things are different. | think it

is hard to quantify what those differences are and at what
point, where you draw the line between different but still

acceptabl e, and different and not acceptable.

What | am looking at in this record is DPW has
said that they don't believe that traffic or parking will be a
problem So | amrelying on that. But | also believe that any

time you have something new, there are going to be instances

where people take advantage or people don't do sort of the
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right thing, where sonebody might double park in front of the
building to get their child rather than pulling into the ally
which is sort of the planned way that this is going to happen.

I think it is unreasonable for us to expect that
a special exception will never have any negative inpact on the
comunity. I think the reason that we wite the conditions is
to control those to the extent that they can be controlled, you
know, and to try to make especially the applicants aware of
what is expected and what the conmunity concerns are so that
they can run their business to the best of their abilities to
| essen those effects and |essen the inpacts, and to not be
di sinterested in what the concerns of the comunity are.

So | guess if | thought that there would be
traffic and parking issues that would be ongoing, that would be
not solvable, then | would just think that we shouldn't approve
it. But in this case, based on an assessnent of what DPW said
and then OP went out and sort of |ooked at actually what's
happening in those intersections and determ ned that they think
that it is workable.

You know, any time we have a plan like this, if
they do what they have planned to do, it's workable. If they
disregard all of the things that are in our conditions, it is
going to not be workable. It is going to have very serious
effects on the nei ghborhood.

So | think that we have to wite the conditions
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that we feel are necessary to make the special exception work,
and be reasonably confortable that that is what will happen.

I guess my concern is that the enforcenent of
zoning seens to be not working very well throughout the city.
So the Board grants variances and special exceptions and the
Zoning Comm ssion grants PUDs, and people have a certain
expectation of what that is. You know, there are conditions,
you must do this, you can't do that. That is what the Board
and Zoni ng Conm ssion are supposed to do.

But then there's supposed to be a zoning
enforcenent, where people can really call and say, "You know,
they are only allowed to have this many children, and they have
this many. We want sonething done about it." | think people
have the reasonabl e expectation that it should be done quickly,
within a week, within a week. VWat we really have is very
little zoning enforcenent, and things are never done.

I sense that your concern with this is based on
the assunption that there won't be zoning enforcenent
available. 1s that?

COW SSI ONER M TTEN: I mean that's part of it,
but it's also a very difficult order to enforce because of the
nature of the conditions.

CHAlI RPERSON REI D: Because of the nature of the
conditions? Could you --

COW SSI ONER M TTEN: | am going to el aborate on
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t hat . A lot of the concerns related to the traffic, in part
will there be adequate access to the parking and wll the
parents use the parking, and then will the parents not actually

park, but just drop off.

That requires staff to be available for | would
say at least a one-hour period, and it requires multiple staff
menbers to be available because the notion is as soon as
someone comes with a child, they walk out and get the child.
Well then if sonmeone else cones up, then there needs to be
anot her -- you know, and parents are inpatient, so if there is
no one comng, they are going to park the car, and they are
going to park it wherever. So that is a very difficult order
to enforce

W are relying a lot on how this thing is going
to be operated. There is no track record for the operator in
terms of running a childcare center. I guess it's a double-
edged thing, which is, we have poor enforcenent and then add to
that this is a difficult order to enforce.

So that's why | have a | ot of concerns.

BOARD MEMBER HI NTON: We have had other child
devel opnent centers where one of the conditions was that during
the norning drop-off and the evening pick-up periods, staff
menbers would be available and stationed at the entrance. | f
it needs to be -- | think this is only up to 30 children, so I
don't know whether that would need one or two people, you know,
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what nunber of people exactly it woul d need.

But I think that that is a condition that we may
want to add because | agree with you, that if parents have to
park their cars, get out and walk the children in, they are
going to be there longer than if they can stop the car and |et
one of the caregivers help the child get into the building.

Again, | agree with you. Not only is that hard
to enforce, it is going to be extrenely difficult to enforce
with the current set-up that we have.

VI CE CHAI RPERSON RENSHAW  Madam Chair?

CHAI RPERSON REID: Just let ne just say this. To
my know edge, all of the conditions that we put on any special
exception is hard to enforce. So what is new about this?

COW SSI ONER M TTEN: Sone are easier to enforce
than others. | nean if it's a quantitative thing.

CHAI RPERSON REI D: But | mean for the npbst part
that is sonething we are plagued with the fact that we do the
best that we can given the circunstances in front of us. There
are sonme things beyond our control. A lot of it is based on
just faith that, just trust that based on what they have given
us, look at the entire picture and to see the nechanismthat
they are putting in place to nitigate problenms proactively
before they happen. | was inpressed with that.

They put a lot of time and energy to address
what ever problens that could possibly arise in order to be able
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to provide the services they wanted to provide.
But as far as enforcenment is concerned, that is
the sanme problem we have, be it canpus plans or anything else

We don't have the authority at this point to be able to do

anyt hing about it. So that's not anything different. |It's not
unconmon.

COVWM SSIONER M TTEN:  Well, | think the nature of
the condition is within our control. I think some conditions
are easier to enforce than others. | will give you an exanple.

If, for instance, you say to an applicant well
you have to have a dunpster and here is where you have got to
put it, if they don't have the dunpster, you take a picture
you take it to the Zoning Administrator, and you say, "See,
there's the photograph, it shows there's no dunpster.” Okay?
It is easy to quantify and easy to provi de evi dence.

If someone is operating outside of their hours
that they are permitted, that requires that you have a zoning
i nspector go during the hours that they are operating that they
are permitted. O if in this case the staff --

CHAI RPERSON  REI Dt O course, M. Mtten, |
understand that. \What |'m saying to you, the point |I'm naking,
pl ease, is that certainly there are some conditions that are
discernible as far as enforcenent is concerned. The point | am
maki ng, however, is that for the npbst part in any special
exception that we have, be it a big devel opnent downtown or be
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it a campus plan or any other special exceptions, for the nost
part we do it on faith or trust.

There are rarely instances where we can quantify
a violation, but for the nobst part they are imposed. Peopl e
come to us all the tine and the second tine around when they
were supposed to have done sonething or cone to us within a
certain period of tinme, and they are in violation. But the
only thing that we can do | think is to inpose the conditions,
with the understanding that in good faith, the Applicant is
going to do their best to conply. They have to convince us.

I think in this instance, the Applicant has bent
over backwards to try to convince us that they wll nitigate
the perceived problens that the opposition raised to the best
of their ability. What nore could you ask than that?

VI CE CHAI RPERSON RENSHAW All the nore reason to
ask that the daycare center return in one year. The incentive
is the renewal of the permt. What |'m tal king about
incentive, incentive to make sure that these conditions are

adhered to.

But | just want to point out that under a special
exception there is the language that this will not tend to
affect adversely the use of neighboring property. | am a bit

concerned, and therefore in support of a short-term linit,
about these extended hours. It seens that the hours of this
daycare center are Monday through Friday, 6:00 a.m to 7:00
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p.m, 800 p.m to mdnight on Friday evenings, and 8:00 a.m
to mdnight on Saturday. It nust be 8:00 a.m to mdnight on
Fri day.

But in any case, that is going to put a big
burden on the comunity.

CHAI RPERSON REI D:  Why?

VI CE CHAI RPERSON RENSHAW  Because of the traffic
and the noise. There are going to be famlies comng for the
children at late hours when in this residential neighborhood,
quiet is shall we say expected.

So | am just saying that with these extended
hours, which are very anbitious hours, and perhaps very needed
hours, that a one-year tineframe is reasonable to nake sure
that those hours are not a burden on the nei ghborhood with cars
driving up, with doors slamring, with children coning out to
the cars at late hours, people who wuld be l|ate beyond
m dni ght, so therefore the operation stays open. W hope that
that would not be the case. But in any case, there is the
chance that these are going to take place.

Al t hough, Ms. Reid, you talk about faith and
trust, | would hope that that would be the case. However, |
think that in this circunstance, a one-year |imt would be
shall we say the best route to go with the invitation to the
daycare center to return in a year, tell us about how well it
has been brought together with the conmunity, the neighbors,
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the parents whose children are in the daycare center, and then
there is the option of course for extending it for a five-year
peri od or whatever the Board deens is necessary.

CHAI RPERSON REI D Well, the fact of the matter
is you have people in the comunity who are never going to be
happy, never going to be satisfied. Those sane people wll
come back. They know that they are under the gun. Those sane
people will cone back next year and raise opposition and put
these people out of business. That is the risk that they are
t aki ng. VWherein, over a longer period of tinme, over five
years, there is nore opportunity for people to be able to see
how t hi ngs are going to work out.

The first year my be one that there is a
| earni ng curve. There may be sonme viol ations. There may be
some problens. But those problens, given tinme, could be worked
out, if you say just one year.

Now when | asked you why would that be a problem
as far as the drop-off and pick-up with regard to the hours, ny
thinking is if you' ve got 30 kids, you' ve got 30 Kids. Sone
will be picked up at 6:00, some at m dnight. Those that will
be picked up at nidnight -- have you been over there on Al abama
Avenue? It is a very highly visible and highly trafficked
street. It is a major thoroughfare. So a car conming to pick
someone up, you are not going to be able to discern the sound
fromthat car conming fromthe rest of all the traffic and noise
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on that particular bl ock.

My feeling would be that there would be a snaller
percentage of people conming to pick their children up at
m dni ght . But nonethel ess, these people are still wunder a
contract to do so in such a manner that would not be
di sruptive.

Again, to nme, this whole aspect of one year does
not nake any sense. My whol e point |I'm meking here today is if
you are going to do this for this particular application, then
is this sonmething that is going to set a precedent for all
speci al exceptions, no matter where it is and for what
busi ness, what use? A one year?

COW SSI ONER M TTEN: By asking that question,
you don't appreciate the special circunstances that prevail
here and why --

CHAI RPERSON REI D: There is nothing special about

these circunstances other than anywhere else. M question is -

COW SSI ONER M TTEN: Like | said, you don't
appreci ate the special circunstances.

CHAI RPERSON REI D Are you going to put a one-
year termon all special exceptions?

COW SSIONER M TTEN:  No, ma'am

CHAI RPERSON REID:  Then why this one?

COMW SSIONER M TTEN: | am not going to repeat
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myself. | think | have covered that thoroughly.

I would like to put a motion on the floor and
let's just see if we can get anything off the ground.

CHAI RPERSON  REI D I'"'m not finished talking.
Because to ne it's selective. | think that if you are going to
i npose any type of precedent or if you are going to have a
policy, that it should be applicable to all residents, all
conmunities, all wards across the city at all tines. | don't
think that you should make an exanple or exception for this
particul ar case conpared to all the other cases that we deal
with. | think that that is grossly unfair and unreasonabl e.

COW SSI ONER M TTEN: May | make a notion, Madam
Chair?

CHAI RPERSON REI D:  Sure.

COW SSI ONER M TTEN: I nove approval of the
order as it was witten, with the one-year term

VI CE CHAI RPERSON RENSHAW  Second.

CHAI RPERSON REI Dt Okay. So the notion failed.
We have a split.

I"msorry. Al in favor?

Opposed?

M5. PRUTT: The notion fails for lack of a
maj ority. Motion nmade by Ms. Mtten, seconded by M. Renshaw
to approve order as written.

I woul d suggest the next step is that we have M.
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Giffis, the new nenber, read the record and you take this back
up at your July nmeeting. That is an option.

CHAI RPERSON REI D: WIl, the fact of the matter
is that if in fact the child devel opment center is trying to
start up in Septenber, | think that inposes an additional
burden on them because it's another nonth gone by, and they
woul d have to have sonme understanding of what they are going to
do so they can get started doing it prior to -- not putting it
off to July.

I think that certainly there should be some
i nstance where -- sonme room where there could be conpronise so
that we will be able to do two things. One, allow the daycare
center to open because there is a dire need. Apparently this
is falling on deaf ears, sone board nenbers, but there is a
dire need for this daycare center. They need to get started.
They have to get their financing. They have to get on track.

Two, deal with this issue of the termin such a
way that there is some -- as we've done in other cases, where
there is conpromise and there is sone type of mtigation or
some type of conditions that wuld satisfy all the Board
Menbers to the point that we can dispose of this particular
case today.

VI CE CHAI RPERSON RENSHAW I would like to just
poi nt out that these ears are not deaf. I think that we have
had a very thorough discussion of this. W just have divergent
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poi nts of view

I want to ask at this point, what 1is the
procedure? Because there is in notion an order. There has
been a vote. Does that order still continue? |In other words,

is the clock ticking down to when that order is going to be

rel eased?

CHAI RPERSON REI D:  Ask Ms. Sansone.

MS. SANSOVME: Madam Chair, Board Menmber Renshaw,
no. There is no clock ticking on this in terns of any
effectiveness of the order. The order cannot be issued until

the Board, with at least three nenbers voting to issue the
order, there really 1is nothing out there governing the
Applicant or this case.

COW SSI ONER M TTEN: I think there mght be a
way to proceed w thout you conprom sing your strongly held
views, is if we voted for a one-year term they could start
with that understanding that they would have a one-year term
Then at the next nmeeting after M. Giffis has read the record,
you can make a notion or Ms. Hinton could make a notion for
reconsi deration of the term M. Giffis would have read the
record at that point. The termwll be -- | nmean we are all in
agreenent about everything but the term

CHAI RPERSON REI D But how can they start? They
have to get their financing. To give them one year at this
point in tinme, they would still have to try to get financing,
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credit costs, try to get kids lined up to open at the daycare
center. Then if next month it fails, then all of that effort
and noney has just gone down the drain. I don't think that

t hese people are rich.

COW SSI ONER M TTEN: I just offer that as one
way to proceed, given that you have this concern. I nmean it
could be -- we don't know how it is going to turn out in July.

So right now they have nothing.

CHAlI RPERSON REI D: But there is a nonth. There
is one whole nonth that wll go by before they wll know
whet her or not they can even proceed at all.

VI CE CHAI RPERSON RENSHAW Not if we vote today.
That is a good idea, Ms. Mtten.

CHAI RPERSON REI D: Wy would you do that? \What
could they do with that?

VI CE CHAI RPERSON RENSHAW They can start to
organi ze their school.

CHAlI RPERSON REI D:  How?

VI CE CHAlI RPERSON RENSHAW How can they do it?
They can have their lessons plan put in order. They can go to
t he bank. Smal | businesses have to contend with this all the
time.

CHAI RPERSON REID:  No. Not Iike this.

VI CE CHAI RPERSON RENSHAW  They do too. They do
t oo.
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CHAI RPERSON REI D: I am a small business, and |
can assure you that when you go to the bank, you better have
your ducks lined up.

VI CE CHAI RPERSON RENSHAW  They obvi ously have a
plan of action for one year. They have known about the one-
year term now for how | ong?

When was that vote taken, Ms. Mtten? March?

COW SSI ONER M TTEN:  Mar ch.

VI CE CHAlI RPERSON RENSHAW  All right, so a couple
of nont hs. They have had a couple of nobnths to plan for the
nost i medi ate contingency, which is one year. I woul d expect
that daycare center to have the operation going forward with
that plan for one year.

Now i f they had been able to prevail here and get
a longer term then they would have perhaps adapted portions of
their operating plan. But there is nothing to prevent them for
getting underway. That is what the parents, | would think the
parents in the neighborhood were interested in sending their
children to this daycare center, would |like to know, that this
operation is on the way, is on route to opening in Septenber.
It can be that.

CHAI RPERSON REID: No. It is too unstable.

VI CE CHAI RPERSON RENSHAW It is not unstable. A
one-year termcan be an incentive to renewal .

CHAI RPERSON REI D: Wo is going to send their
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children? | nmean why do you think that --

VI CE CHAI RPERSON RENSHAW I have no survey in
hand of who is going to use this daycare center.

CHAI RPERSON REI D But why would you think that
those parents over there would be wlling to send their
chil dren?

VI CE CHAI RPERSON RENSHAW | can't speak to that.

CHAI RPERSON REI D: To a daycare center that they
weren't sure it's going to go forward.

VI CE CHAI RPERSON RENSHAW Ms. Reid, we don't
have any data on that. So | am just picking up on what Ms.
Mtten has proposed. It seems to be a sensible suggestion so

that the clock can tick and the daycare center can plan, and

t hey can.

CHAlI RPERSON  REI D: No, | don't think that's
vi abl e.

VI CE CHAI RPERSON RENSHAW It is very viable.

COW SSIONER M TTEN:  If | could just say, | nean
it's a suggestion, if you dn't like the suggestion and you

don't have an alternative suggestion then | would suggest that
we nove onto the next case, because we are not going to reach
any kind of agreement here today.

CHAI RPERSON REI D: Well at this point in tine |
don't want to -- what | don't want to do is cause the Applicant
any further burden. I am just at a loss as to if we would
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serve them well to take a vote for the one year, and then take

it back up again in July? That does not make a | ot of sense to

me.

COW SSIONER MTTEN: We are going to take it up
again in July anyway. I mean if this thing is going to nove
forward --

CHAI RPERSON REI D: If we take a vote today, why
woul d we take another vote in July?

COWMM SSIONER M TTEN: Wl |l the reason that | had
suggested that we do that is because then you could get the
input of M. Giffis, who perhaps would be in favor of a |onger
term

CHAI RPERSON REI Dt Then we would just hold off
until then.

COWM SSI ONER M TTEN: That is anot her
alternative. I was offering a second alternative because your
concern was they wouldn't be able to nobve forward because they
woul dn't have a decision in hand. Well, they could have a
deci sion in hand.

BOARD MEMBER HI NTON: Excuse ne. Could I just
of fer a suggestion? | don't think that we have to put this off
for a nmonth. W can ask M. Giffis to read the record and we
can have a special public neeting next Tuesday norning before
our hearing, so that we could at |east have a decision in a
week. I think that is a lot nore reasonable than putting it
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off for a nonth.

M5. PRUTT: It also allows the applicant, if the
vote doesn't go the way they want, not only to ask you for
reconsi deration but then it starts the clock for the Court of
Appeals. So it allows themthen to go to the Court of Appeals
if they choose.

BOARD MEMBER HI NTON: Could we give that a try?

CHAI RPERSON REI D: No, | think that would be
good. I nmean one week to allow M. Giffis to read it, and
then to take the vote. That would be on the -- what date is

that, next week?

M5. PRU TT: Yes, that's June 12th at 9:00.

CHAlI RPERSON REI D:  Wbuld that give us enough tine
or should we make it 8:30? How is our cal endar that norning?

MS. PRU TT: You have four cases that norning.
One is a use variance, which can be difficult. The others are
house additi ons. Two use variances, and two house additions.
So if you would like 8:30, that's fine.

CHAI RPERSON REID: 8:30 is fine with ne.

Ms. Mtten?

COW SSIONER M TTEN: | woul d prefer 9:00, but --

MS. PRUI TT: It is m understanding that this
case has been continued -- | nean that this will be continued

to an 8:30 public neeting, special public neeting on June 12th,

as the first item W will get the record to M. Giffis to
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(Whereupon, the proceedi ngs were concluded, to be
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