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CONT-E-N-T-S

AGENDA | TEM

PRELI M NARY MATTERS .

APPL| CATI ON OF GEORGE WASHI NGTON UNI VERSI TY

(Record is closed)

APPLI CATION OF ALVIN M TCHELL:
15826 ANC 3C

(Wt hdrawn)

APPLI CATI ON OF SYLVIA AND CHRI STOPHER ADDI SON:

16794 ANC 3C
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(Motion carried)
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(Motion carried)
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(9:47 a.m)
CHAI RPERSON GRI FFI S: Okay. | think we're ready
to proceed and | will call to order the Tuesday, February 5”',

2002, Public Meeting. Oh, you know, that's a fabul ous idea, Ms.
Mtten. Wiile we have a noment here why don't | just introduce
us.

| believe ny mind is just unfreezing from this
norning's walk here, but ny nanme is CGeoff Giffis, Chairperson
this norning. Wth ne is Vice Chair, Ms. Anne Renshaw, and M.
Etherly is also with us today and we' re happy to have hi m here.

Ms. Mtten is representing the Zoning Conm ssion
and M. Levy is with us today representing the National Capitol
Pl anni ng Conmi ssi on. And we have able bodied staff and corp.
counsel, which | wll take a nonent to introduce as they
partici pate.

M. Hart, good norning to you.

MR.  HART: Good norning, sir. Thank you for
recogni zing me. Do | go ahead?

CHAI RPERSON GRI FFI' S: Pl ease.

MR. HART: Al right. I will take up from the
Chair by introducing our staff to the Board. To ny right is M.
Bai | ey. To ny extrene left is Ms. Sansone and |'m Paul Hart.
The first item on the Agenda this norning o our February 5"
Public Meeting is the m nutes.
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The first set of mnutes |I'm going to put before
the Board is for January 2", 2002, Public Hearing. The nenbers
that sat on that neeting -- hearing, rather, were M. Giffis,
Ms. Renshaw, M. Levy and M. Peter My.

CHAI RPERSON GRI FFI'S: Good. Thank you, M. Hart.

And if it is okay with you, what I'm going to do is take each
of these and what | will do is just give the nenbers present and
call the dates so that we can wal k through these fairly quickly.

Board nenbers January im, we are looking at it,
any comrents on this? Any corrections? I have one quick
request from staff, and that is that we just fill in the
participants in the two cases and any other information that is
pertinent to sunmarize the case. Any other comments?

VI CE CHAI RPERSON RENSHAW M. Chairman

CHAI RPERSON GRI FFI' S:  Yes.

VI CE CHAI RPERSON RENSHAW On the January 2™
nmeeting are you referring to 168137

CHAI RPERSON GRI FFI'S:  Yes.

VI CE CHAI RPERSON RENSHAW And is there any other

case --
CHAI RPERSON GRI FFI S: Well, 813 and 812 and 810,
| would say, that we could -- although 810 | ooks fine.
VI CE CHAI RPERSON RENSHAW So it's just the first
two?

CHAlI RPERSON GRI FFI'S:  Yes.
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VI CE CHAI RPERSON RENSHAW All right. | so nove,
if you need that.

CHAI RPERSON GRI FFI'S:  Thank you. Second. All in
favor?

(Chorus of ayes.)

CHAI RPERSON GRI FFI S: January 8, 2002,
participating nmenbers with nyself as Chairperson, Vice Chair
Anne Renshaw, David Levy; Curtis Etherly was with us and M.
Par sons.

M. Hart, you can interrupt me also if we have
proxi es from anybody that is not here today.

MR. HART: Certainly.

CHAI RPERSON GRI FFI'S: Any comments on --

MEMBER LEVY: M. Chair?

CHAI RPERSON GRI FFI' S:  Yes.

MEMBER LEVY: On page 4, this is Case No. 16682,
item number one, | think it would be clearer if that was witten
as 18 inches in height where we described those retaining walls.

It occurs in two places in that paragraph.

CHAI RPERSON GRI FFI S: Sounds good. Anyt hi ng
el se?

VI CE CHAI RPERSON RENSHAW | so nove.

CHAI RPERSON GRI FFI'S:  Second? All in favor?

(Chorus of ayes.)

CHAI RPERSON GRI FFI S: January 15”1, parti ci pating
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menbers, nyself as Chairperson, M. Renshaw, Vice Chair; M.
Levy, M. Etherly and M. Hood. Coments?

VI CE CHAI RPERSON RENSHAW  Yes. On case -- page
nunber 3, Case No. 16785, the Board requested that the
Applicant's representative sonewhere in this, whether it was OP,
we had wanted a verification of street parKking.

And whether the Applicant was to do that or --
the O fice of Planning was to make sure that we had that in this
case.

CHAI RPERSON GRIFFI'S:  Onh, indeed. This is the 33
New Yor k Avenue, correct?

VI CE CHAI RPERSON RENSHAW  That's right.

CHAlI RPERSON GRI FFI S: Yes, | don't recall. It
sounds -- my recollection is that it was O fice of Planning that
was directed to do that. But | think we can verify that and

then put in a conment; street. Anything else?

VI CE CHAI RPERSON RENSHAW | so nove.

CHAI RPERSON GRI FFI'S:  Second. All in favor?

(Chorus of ayes.)

CHAI RPERSON GRI FFI S: January 22nd, 2002,
partici pati ng nenbers, nyself as Chairperson, M. Renshaw, Vice
Chair, M. Levy, M. Etherly and M. Hannaham Comments?

MEMBER LEVY: M. Chair, page 2, Case No. 16820.

CHAI RPERSON GRI FFI'S:  Yes.

MEMBER LEVY: Item nunber 2. | think we need to
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clarify that that was Khibit No. 24 of the record from the
previ ous hearing, or perhaps put a date on that.

CHAI RPERSON GRI FFI S: Quite precise, M. Levy,
and a good point.

MEMBER LEVY: Thank you.

MEMBER SANSONE: M. Chairman --

CHAI RPERSON GRI FFI' S:  Yes.

MEMBER SANSONE: -- on page 4 of those m nutes,
on Application 16817, the Capitol City Public Charter School --

CHAI RPERSON GRI FFI'S:  Yes.

MEMBER SANSONE: -- you recused yourself in that
case. However, you're listed as a participating Board nenber on
page 4.

CHAI RPERSON GRI FFI S: Yes. That was one of ny
comment s.

MEMBER SANSONE: You shoul d be --

CHAI RPERSON GRI FFI S: We'll take mnyself off as
Board menber participating. It is noted in the second -- second
sentence that | recused nyself, but thank you, M. Sansone.
Anyt hi ng el se?

Yes, M. Hart?

MR. HART: In that -- M. Hannahamcalled in his
proxy in favor of approving it.

CHAI RPERSON  GRI FFI S: Very good. And any
conment s?
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CHAI RPERSON GRI FFI S: Good. Anything else we
needed to address?

MEMBER LEVY: One comment on that.

CHAlI RPERSON GRI FFI'S: M ke.

MEMBER LEVY: Sorry. On that same Case No. 16817

CHAI RPERSON GRI FFI' S:  Yes.

MEMBER LEVY: -- page 3, the paragraph that
begins: "The Board instructed the staff to wait two weeks,"” in
that paragraph we say: "The Applicant is to file al
informati on requested by the Board,"™ and | don't know if we

spell ed that out anywhere.

VI CE CHAI RPERSON RENSHAW But the information is

MEMBER LEVY: Right. But | don't see where we --
maybe we should -- could put that in.

CHAI RPERSON GRI FFI S: Ms. Renshaw, [|'Il defer to
you on that.

VI CE CHAI RPERSON RENSHAW  All right. Let's see.
Al right. | think that that is a matter just to go back into
our record and list the information that the Board did request.

MEMBER LEVY: Right.

VI CE CHAI RPERSON RENSHAW So | accept that. M .
Et herly, do you have any conment? Are we ready? Do you have
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MEMBER LEVY: No, that's it.

10

VI CE CHAI RPERSON RENSHAW  All right. | so nove

the minutes of January 22"
MEMBER LEVY: Second.
VI CE CHAI RPERSON RENSHAW All those in favor?

(Chorus of ayes.)

CHAI RPERSON GRI FFI S: OCkay. We can go to -- oh,
i ndeed. Board nenbers have January 29'"7

MEMBER M TTEN: M. Chairnman?

CHAI RPERSON GRI FFI' S:  Yes.

MEMBER M TTEN: The ninutes of January 29"
incorrectly list Janmes Hannaham as the participating Zoning

Comm ssioner. That should be ne.

CHAI RPERSON GRI FFI' S:  Ckay.

MEMBER M TTEN: And with that correction, | would

nove approval of the minutes of January 29'",

MEMBER LEVY: One nore correction, if | could.

CHAI RPERSON GRI FFI' S:  Yes.

MEMBER LEVY: Pl ease. On page 4 -- or
clarification, actually. Page 4, item nunber 8.

VI CE CHAI RPERSON RENSHAW  Case number.

MEMBER LEVY: | beg your pardon, 16827.

CHAI RPERSON GRI FFI'S:  Ri ght.

MEMBER LEVY: W talk about referring to
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i ssue of egress from the property under governnent agencies. |
think we need to specify by exiting the prem ses that we nean
the physical -- the grounds rather than the building, because
that was the concern.

MEMBER M TTEN: Ri ght. How would you -- how
should we nmodify that? Property?

MEMBER LEVY: Wuld that be clearer, to use
property? | want it to be clear that it's |and.

MEMBER M TTEN:. Ri ght.

CHAI RPERSON  GRI FFI S: Yes. We could just
i ndicate --

VI CE CHAI RPERSON RENSHAW Premises is not
enough? Doesn't prem ses include the grounds, in addition to

t he buil ding?

MEMBER LEVY: Well, | think it was -- | don't
know. | think it was an inportant issue we discussed and it's -
CHAlI RPERSON GRI FFI S: Why don't we just add

property to it, prenises and property?

MEMBER LEVY: Okay.

CHAI RPERSON GRI FFI'S:  Fromthe rear

MEMBER LEVY: Thanks.

CHAI RPERSON GRI FFI'S:  And do you want -- in the -
- this is the Fire Departnment? Do you want to change "able to
exit" and "able to egress"?
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MEMBER LEVY: Okay.

CHAI RPERSON GRI FFI'S:  Okay. Anything else? M.
Mtten has noved approval. |'d second. All in favor?

(Chorus of ayes.)

CHAI RPERSON GRI FFI'S: And M. Hart, | think that
takes us through January. |Is that correct?

MR. HART: That's correct, sir.

CHAI RPERSON GRI FFI' S:  Good.

MR. HART: Okay. The next item on the Agenda is
going to be treated as a prelimnary matter. It's Application
16553-E, George Washington University Canpus Plan. And M.
Chair, | amgoing to turn this over to you.

CHAI RPERSON GRI FFI S: Yes. Thank you, M. Hart.
And in fact, | don't think we're calling that. What we have is
a prelimnary matter that we are adjusting the schedule, if |I'm
-- and | am not mi staken.

Let ne just grab ny information here. And where
did I put that? Okay. We have regarding this, coments that
were subnitted by Ms. Dorothy MIller. W are at this tine not
able to accept these conments, based on the fact that the record
has and is cl osed.

And our rules are fairly explicit in that, and
therefore, | do not believe there is anything other than this
that we can do at this time. And | would suggest that we direct
staff to return the submission to Ms. Mller, who is the
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Conmi ssi oner of ANC 2A-05, and leave it at that.

Board nmenbers, any other information, comrents on
that? Noting dead silence, | nust be absolutely correct in ny
statements. Yes?

MEMBER M TTEN: No obj ecti on.

CHAI RPERSON GRI FFI S: Okay. There it is, then.
We can proceed.

MR. HART: The next item on the Agenda is
Application 15826 of Alvin Mtchell, pursuant to 11 DCMR Section
3104.1, for a special exception under Section 357 to establish a
youth rehabilitation honme for ten youths ages 13 through 19
years and 12 staff, basenent through the third floor, in a R4
District at 2 T Street, N E., at Square 3509 South, Lot 12.

The hearing date of this case was Novenber 22"d,
1995. The decision date was February 7‘h, 1996. Before the
proposed order was sent out the record was circulated to all the
Board menbers and a vote taken to send the proposed order to the
parties for exceptions. The record was left open for 15 days
fromthe date of service of the proposed order.

When reviewing the record before it, the Board
noticed that the Certificate of Occupancy was to expire two
years after the Board's November 18th, 1993, order. The Ofice
of Zoning has no record of application for a renewal of the
Certificate of Occupancy, as required in order to continue
operation.
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The Board, at its Decenber 4, 2001, Public
Meeting, instructed staff to request that the Applicant submnit
proof of such renewal. |n accordance with the Board's request,
staff made several telephone calls and by letter, Exhibit 93,
dat ed Decenber 19”‘, 2001, attenpted to contact the Applicant.

A copy of the letter that was sent to the
Applicant was also sent to the Acting Zoning Adm nistrator and
General Counsel at the Departnment of Consuner and Regul atory
Affairs. There was no response from the Applicant by the
Board's last public meeting, January 2", 2002.

On a notion nade by Carol J. Mtten, seconded by
Anne M Renshaw, the Board voted 4 to zero to 1 to rehear the
application. The Board also directed staff to request
clarification fromthe Zoning Adm nistrator as to the status of
the site's Certificate of Occupancy.

Staff accordingly contacted both the Zoning
Admi ni strator and the resident supervisor of the business at the
subj ect site. The result of these actions have been submtted
to you in your packages in a letter dated January 9th, 2002, see
Exhi bit No. 108.

On January 17”’, 2002, the O fice of Zoning staff
met with the Applicant, who produced a Certificate of Occupancy,
see Exhibit 110. He was apprized of the need for the Board's
approval to continue to operate his business, and also, the
status of the Certificate of Occupancy was in question, as the
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Board's Order allowed two years, which would have expired in
February 1998.

The Applicant inforned staff that he intended to
wi t hdraw his application and to reapply. Staff explained that
Applicant had to submit a letter to the Board indicating his
i ntentions. This letter was not submitted to the Ofice of
Zoni ng as of Thursday, January 31°, 2002.

This letter was in your package and was subm tted
yesterday. The participating Board nmenbers in this case are M.
Giffis, Ms. Renshaw, M. Levy and Ms. Mtten. The case is now
before the Board.

CHAI RPERSON GRI FFI S: Thank you, M. Hart, for a
very explicit history of this case, and if |'m not m staken,
t hey' ve wi thdrawn, in which case we have nothing to do on it.

MR. HART: Yes, sir.

MEMBER M TTEN: Is there a letter that indicates
that they've w thdrawn?

MR. HART: Yes. The Board nenbers got a letter -

CHAI RPERSON GRIFFI'S:  Yes. Let's --

VI CE CHAI RPERSON RENSHAW It's dated February 1,
2002.

CHAI RPERSON GRI FFI'S:  OCh, is that right?

VI CE CHAlI RPERSON RENSHAW  Yes. It is signed by
Alvin Mtchell to M. Kress, as Director of the Ofice of
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Zoning, and it said: "Dear Ms. Kress, please accept this as
of ficial notice" --

MEMBER M TTEN: I'd just as soon get a copy of
the letter, rather than have it read to ne.

CHAI RPERSON CRI FFI'S:  Well, | have that dated, if
it's starting off with the correct date, | have that dated
January 28'".

VI CE CHAI RPERSON RENSHAW This one is February
1, 2002.

CHAI RPERSON  GRI FFI S: Fabul ous stuff we have.
Let me borrow one of your copies, then, and just -- | see.
Okay. The January 28'", 2002, which is what ny question was, is
the date that the above-stated matter was they wanted to update
t heir application.

February £' indicates that they hereby wthdraw
their application. Ms. Mtten, you want to review that, too,
pl ease?

MEMBER M TTEN: |'ve seen M. Hart's copy.

CHAlI RPERSON GRI FFI'S: Ckay.

MEMBER M TTEN: Thank you.

CHAI RPERSON @RI FFI S: Are we all clear on that,

t hen?

MEMBER M TTEN: I just have a question. G ven
that -- well, notw thstanding the fact that they have a valid --
seemingly -- well, that they have a Certificate of OCccupancy,
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let me put it that way, but based on everything that we know
about the previous BZA order and the fact that there was a tine
l[imt on it, the fact that it was never finalized and so forth,
and now, we're in this linbo state where the Applicant doesn't
have permission from this Board to operate the facility and
they're going to -- they will be com ng back or we anticipate
that they will be coming back, what's the status of the --
what's the | egal status of the operation now?

CHAI RPERSON GRI FFI S: That's an excellent point.

Let ne digress for one second. M. Etherly has left us this
nor ni ng because he did not hear these cases and is not part of
t he deci si on- maki ng.

Pi cking back up on that, | think your point is
correct and | think it was a major concern to the Board when we
| ooked at that, is whether they first have the C of O and now,
whether it is in |l egal operation.

I think what -- our intentionis to in fact bring
this into | egal conpliance, and we have -- and staff has worked
with the Applicant to urge themto put, as quickly as possible,
the application in.

I don't think we have any other recourse at this
time but to wait for the application to cone before us and to
nmonitor the fact of when, and perhaps we in our own ninds keep
an idea of how nuch tine we allow before we expect to see that,
and then contact, obviously, it would be an enforcenent agency
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of DCRA that would | ook into the C of O and how it was actually
i ssued.

MEMBER M TTEN: All right.

VI CE CHAI RPERSON RENSHAW M. Chairman, just a
guestion about the C of O Where this one is dated October the
12'", 2000, with no expiration date, does the C of O take
precedence over a BZA order?

CHAI RPERSON GRI FFI'S:  Absolutely not. You should
not be able to get -- and Ms. Sansone can correct me if |I'm not
correct -- you would not be able to get a Cof Oif you were not
in conpliance with a BZA order.

VI CE CHAlI RPERSON RENSHAW  But you --

MEMBER M TTEN: Well, we already know that that's
not true.

CHAI RPERSON CRI FFI'S:  Well, | wunderstand that. |
understand that, but --

VI CE CHAI RPERSON RENSHAW Then shouldn't the C
of O have as an expiration date the term of the BZA Order?

CHAI RPERSON GRI FFI'S:  That woul d make sense.

MEMBER SANSONE: M. Chairman, maybe | can help
you out here. When the BZA hears this case again, which
hopefully will be very soon, and if it decides at that time to
approve the continued operation of the facility, the BZA can
specify an order -- | mean -- a termlimt for the order, and
then perhaps direct staff to send a separate cover letter to
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DCRA and ask themto nmke sure that the Certificate of Occupancy
identifies the BZA approval nunber and the term correctly, and
indicate that this is of concern, especially with respect to a
youth rehabilitation hone.

CHAI RPERSON GRI FFI S: But Ms. Sansone, generally
speaking, if we're looking at a Certificate of COccupancy for a
use that has to have sone sort of relief from BZA, you could not
-- and | understand we have one in front of us -- but you could
not legitimately, or correctly, let's say, get a C of O without
a standing order fromthe BZA

MEMBER SANSONE: That's correct, M. Chairman.

CHAI RPERSON GRI FFI'S:  Ri ght.

MEMBER SANSONE: This C of O was issued in error.

CHAI RPERSON GRI FFI'S:  Ckay. Anything further?

MEMBER M TTEN: No, thank you. I just wanted to
get that on the record.

CHAI RPERSON GRI FFI S: Yes. No, and | appreciate
that. Good.

M. Hart, when you're ready.

MR.  HART: The next case is Application No.
16794, of Sylvia and Christopher Addison, pursuant to 11 DCMR
3104.1, for a special exception to allow an addition to a
single famly dwelling under Section 223, not neeting the side
yard requirenents, Section 405, and pursuant to 11 DCMR 3103. 2,
for a variance from the side yard provisions under subsection
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2500.6 to allow the construction of an accessory building in an
R-1-B District at prem ses 3207 Cathedral Avenue, Northwest.
This is in Square 2101, Lot 3.

The hearing date was Novenber 27tm 2001. The
deci si on dates were January 2" and today. At the Novenber 27m,
2001, Public Hearing, the Board requested that the Applicant
provi de additional information to augnment the file.

The Applicant had nmet the burden of proof for the
speci al exception; however, supplenental information was needed
to denmonstrate that a practical difficulty exists at the site.
The Board asked Applicant to identify the conpelling reason for
enl arging the accessory buil di ng.

Also, in an effort to denbnstrate the unique or
exceptional conditions and practical difficulty of the case, the
Board suggested that the Applicant review the site in the
context of: the large old oak tree that exists on the property,
the history of the building, how the | andscape and pool have an
effect on the site and alignnent of the existing elements on the
property.

The Board indicated that George Chopivsky, Jr.
the abutting property owner, should be infornmed that a decision
woul d be made at the Board's January 2", 2002, Public Meet i ng,
and that he may subnmit an additional statenment to the file.

At its January 2", 2002, Public Meeting, the
Board determ ned that the Applicant had not adequately net the
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required burden of proof relating to the existence of a
practical difficulty. The Board directed the Applicant to
provi de additional and relevant information that would neet the
requi renments for the requested relief.

The requested relief information was scheduled to
be submitted on January the 29m, 2002, for a decision at
today's Public Meeting. The Applicant's subm ssion is included
in your package. The participating Board nenbers are: M.
Geoffrey Giffis, M. David Levy, Ms. Anne Renshaw and Ms. Caro
J. Mtten. The application is now before the Board for a
deci si on.

CHAI RPERSON GRI FFI S: Thank you, M. Hart. Did
we have any motions? | know we've indicated in this that the
Applicant had met the burden of proof for the special exception
but do we have any notions in this case?

MEMBER M TTEN: | believe we just had a consensus
on that.

CHAI RPERSON GRI FFI S: Yes. That's -- okay. |
just wanted to be clear and know where we're going here. Okay.

Well, as M. Hart has outlined, we're pretty clear on what's
happeni ng. W do have the | atest submi ssion fromthe architect,
which | think is very well laid out and very explicit into the
three-pronged test that we asked for, and frankly, sone of the
ot her additional information that we | ooked at.

One of the things that struck ne in looking at
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this and reviewing this again is to look at -- if you |look at --
in the letter dated January 24”', 2002, | think this is the nost
precise way to do it, the description of the project.

The proposed two-story accessory structure, which
is of course a matter of right building in this R-1-B District,
measures 21 feet odd inches, 26. The existing is at 19 feet odd
i nches and 22.

The difference and the point |I'mbringing this up
is literally a matter of several feet and not an extensive
pi ece, and that | think goes to -- one of the tests, of course,
is the inpact on the area and the adjacent neighborhoods, but
also | think puts into perspective the issue of what we're
| ooking at in terns of relief.

If we go to the variance in the side yard for a
structure, what is the encroachment on the side yard that this
is actually asking relief fronf And again, | wuld go to
section 4 of the letter: "The relief requested variance from
side yard set back requirements.”

For the R 1-B it's required to be eight feet.
Now, the existing is five feet, nine inches. O course, it's
nonconf orm ng. And | think it's laid out here also the fact
that that is a common occurrence in this specific area, to have
nonconform ng side yards.

The accessory building is |looking to encroach on
the nonconfornming five foot, nine inch side yard, all of making
NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

23

it four feet, eight inches. And by my quick calculations,
that's one foot, one inch, 13 inches total, again, | think
underscoring the fact of small inpact on this.

Now, that's where | want to start. I would open

it up and | have other things to speak to, but why don't we take
ot her comments, if there are any, or notions.

MEMBER M TTEN: M. Chai r man, I t hi nk
notw t hstanding the fact that the anobunt of variance relief is
relatively minor, it doesn't change the burden of proof, and |
have an ongoi ng concern that has not yet been allayed that this
Applicant had not met their burden of proof.

And the reason for that is the way that the
Appl i cant has approached responding to the Board in attenpting
to meet the burden of proof is to show how this expanded
structure, if put elsewhere, if placed properly on the site,
woul d cause a practical difficulty, and that's not the test.

The test is, if the variance is not granted so
that if they cannot have a second story that's of sufficient
size to house a donestic enployee, and if they can't enlarge the
garage to acconmmpdate two cars and their pool equipnent, how
that causes a practical difficulty.

Not -- and | think, you know, in the introduction
to this, M. Hart said it very well and | think the Board was
not wunclear about what the test was, because we asked the
Applicant to identify the conpelling reason for enlarging the
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accessory building, and we haven't received that argunent yet.

And so | know we've given them anple opportunity
to neet the burden, and | still think that they haven't as it
relates to practical difficulty.

CHAI RPERSON GRI FFI'S:  Okay. Well, | think, first
of all, in terms of enlarging they have given reason to do that.
And talking about the off street parking and talking about
maki ng accommodations and -- for the storage of equipnment, |
think goes to the reasoning behind the expansion of the

accessory buil ding.

I think we cannot |ose sight of the fact that we
need to take this also within context of the property itself,
and as that goes, your statenent is the fact that, |ook, you
could build this, you could put two stories on it and you can
put it anywhere, why bother us for relief.

And | think we need to go to the difficulty in
its location anywhere else, based on the statenents that were
said, and I'lIl go further into that. But | think a lot of it
has to do with the symetry of the site and the structures that
are on the site.

MEMBER M TTEN: If I may just clarify ny point,
because | think you may have nissed ny point, which is not
| ook, you could -- ny position is not, they could do this
el sewhere on the site, they could enlarge the garage in a
di fferent manner, although | think they probably coul d.
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But nmy point is -- and | think as it relates
directly to the burden of proof -- is they have not given us a
conpel l'ing reason. They may have given us a reason, but they

don't show, for instance, why there's a practical difficulty
created from having a one-car garage versus a two-car garage in
this | ocation.

CHAI RPERSON GRI FFI'S:  But | think --

MEMBER M TTEN. | haven't --
CHAlI RPERSON CRI FFI S: -- | think what we need to
MEMBER M TTEN: -- I"'mjust trying to clarify ny

poi nt .

CHAI RPERSON GRI FFI'S:  No. Okay. Go ahead.

MEMBER M TTEN. If | could just finish.

CHAI RPERSON GRI FFI'S:  Sure.

MEMBER M TTEN: We don't know why they can't, for
i nstance, house their pool equipment in a portion of their
house, perhaps in the basenent. W don't have that argunent in
the record.

W need to understand why denying this variance

creates a practical difficulty, because it thwarts the
enl argenent of this accessory building, and I just -- that's ny
poi nt .

CHAI RPERSON  GRI FFI S: Ckay. And | fully

appreciate that, and | think what we're mssing here is the fact
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that | don't question that they can enlarge this, because they
can as a matter of right. They're not |ooking for a height
vari ance. They're not looking for any sort of density |ot
occupancy.

Nothing is telling them that they cannot have, as
designed, this structure. Now, what they're telling us is,
| ook, this structure as it fits within this lot, which is of a
stature of age, has certain inprovenents on the site that |end
itself to this -- the continuing site |ayout.

They have this building that's a matter of right.

Now where do they place it on this site. And what we're
telling themis, no, you ve got to set it back because we have
these strict regulations that tell wus, you need to set back
ei ght feet.

And what they are telling us and saying, | ook,
that's a practical difficulty in the fact that it has no
relation to the design of the building. It has no relation to
any of the other aspects on this site.

It goes against sone of the other intentions of
the zoning in ternms of tree protection and in terns of, frankly,
some of the things that this Board | ooks at with great interest
these days, of the design, the location, the animation of this
site.

And that's where | amin ternms of the placenent
of this matter of right structure.
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MEMBER LEVY: M. Chair.

CHAI RPERSON GRI FFI'S:  Yes.

MEMBER LEVY: If | could just add to that. I
think that the Applicant does lay out on page 4 of the new
submi ssion that a practical difficulty exists regarding the
floor plate of the living space on top of the garage, and that
in order to conply with the existing regulations the floor plate
woul d be not of adequate size for the permitted use.

And | think that ties into this whole discussion
of whether or not the garage could be nmoved further toward an
existing mature tree in the yard, and what detrinental inpact
that coul d have.

CHAlI RPERSON GRI FFI'S: Good.

MEMBER M TTEN. M. Chairman.

CHAI RPERSON GRI FFI' S:  Yes.

MEMBER M TTEN: I would just like to recall to
m nd an order that we read recently, because it was finalized in
a case that's not that dissimlar fromthis one, which is the
Goodman case. And it was -- and while the type of variance they
were seeking is different than this, the burden was the sane.

And there were many challenges for the Applicant
in terms of -- nmany challenges for them if they wanted to
provi de housing for a donestic enployee. And the chall enges
i ncluded that they have a historic dwelling, that they had a
granite sonething underground that was going to cause problens

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON. D.C. 20005-3701 www.nealraross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

28

for excavation. They had existing | andscaping on the site.

CHAI RPERSON  GRI FFI S: Anti que boxwoods, |
bel i eve.

MEMBER M TTEN: Yes, antique boxwoods, right, and
hi storic -- what they consider to be a historic cistern and nmany

t hi ngs. And notw thstanding all of those challenges, we felt
that they did not neet their burden of proof because they did
not show that they could not accommvpdate these uses in another
way. And | don't think that this case is any different fromthe
Goodman case.

CHAI RPERSON  GRI FFI S: I see hardly any
compari sons of the two. First of all, Goodmans had a two-car.
They're going to a three-car. They had a proximty of neighbors
that were in opposition because the extended height would in
fact inmpair the light and air and wuse of the adjoining
nei ghbors, and |I think that's where a ot of it went.

So | don't think they nmet their case on severa
| evel s, and the comparison here, al though an accessory
structure, | wouldn't go further than that. Although -- well, |
m ght .

The conparison that you bring up is a good one,
that the -- in terms of the |landscaping, in terns of the
exi sting structures in the site, in terns of the historic nature
-- that may not be directly to this one -- but yes, those were
all very seriously taken elenents, and part of the deliberation.
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But | think, as | state, the Goodman case had a
heck of a lot of other issues involved that this one clearly
does not. So that's maybe not crazy.

VI CE CHAI RPERSON RENSHAW M. Chairman, 1'd |ike
to get back to this case and just --

CHAI RPERSON GRI FFI'S:  Wth pleasure.

VI CE CHAI RPERSON RENSHAW -- just note for the
record that there is no opposition on the case. I think that
M. Horsey, the architect's January 24‘& 2002, subnission is
pretty explicit. The explanation of the problem with the tree
and -- is conpelling.

That does play a part in the positioning and the

reliefs being sought. I am on the fence on this one. I
understand Ms. Mtten's practical difficulty argument. |'m not
sure that the placenent of pool equipnent is -- you know -- that

conpelling to ne.

In other words, it could be -- it mght be able
to be put in a basenment versus an enlarged garage. However,
this matter is snmall. Again, no opposition fromthe nei ghbor or
t he nei ghbor hood. I think that it is within the Applicant's

right to present this to us.

I don't think that it is going to harm the map
and the regulations. But again, I'mright on the fence and | am
listening carefully to the spirited discussion between you, M.
Chair, and Ms. Mtten, who is -- seens to be very much in
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opposition to approval.

CHAI RPERSON GRI FFI S: Thank vyou. And who has
nore spirit? Oh, wait. No. W'I|l get there.

VI CE CHAI RPERSON RENSHAW The discussion is
spirited.

CHAI RPERSON GRI FFI S: To some of what vyou're
saying, Ms. Renshaw -- and | want to add on because | think the
final paragraph of the January 24'" 2002, letter under Section
B, which goes to the practical difficulty, speaks to ne |oudly,
and | think it doesn't stand alone but is part of the |arger
pi cture and what | was trying to get at.

And that is that if the building was to be set
back -- and |I'm kind of paraphrasing what's actually witten --
and the relationship between the main dwelling and the accessory
building would be less direct, the architectural and historic
quality of the whole, the whole here, could be dimnished.

This would result in a detriment to both the
owners -- hopefully, that's -- both the owner's and the public
good, both of which are served by a nore cohesive and
hi storically conpatible project.

(Pause)

CHAI RPERSON GRI FFI S: Thank you. Again, | think
if you factor all the issues that are involved in this and you
put it in the context of the site, the difficulties that -- and
it's probably nore difficult to grab clearly onto that concept.
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But | think as a user of a building that that can
go to the practical difficulty of shifting something out of
symretry and out of design of the existing structures. But |
think what is even nore strong is the fact of howit wll inpact
the rest of the area.

And so what are we to do to uphold the

regulations as stated at, frankly, the detrinment of the
surroundi ng area? Although it may not be monunental, it will be
slight and will be permanent.

O do we, as we are afforded the authority,
provide relief on specific cases so that they can in fact
integrated well and be acceptable to the surrounding area and
t he users thensel ves?

MEMBER M TTEN: If 1 can just have one |ast
opportunity to speak about this case, M. Chairnan.

CHAI RPERSON GRI FFI'S:  Sure.

MEMBER M TTEN: One thing that always troubles ne
about the cases that we have is that somehow it is perceived
that part of the burden of proof is either accommopdating
opposi tion.

CHAI RPERSON GRI FFI'S:  Yes.

MEMBER M TTEN: O if there is no opposition that
somehow that weighs on the burden of proof. And the fact that
there's no opposition in this case | don't think relieves the
burden of proof at all. The burden of proof is constant.
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That's poi nt nunber one.

Poi nt number two is, | think there's a reason why
the test refers to practical difficulty, and | don't believe --
and that nmeans the functioning of a property or the way in which
it fits into the larger context of a market, as opposed to the
way a particular property owner makes use of it.

And | think that the fact that it's a test of
practical difficulty, it's very difficult, if not inproper, to
put -- to overenphasize the fact that you mght achieve a
superi or design by granting the variance.

I don't think that because iif you grant a
variance you can get a better |ooking building. There's
probably a | ot of cases around the city where granting variances
would result in superior design, but that's not -- again, |
don't think that's what the test is about.

So the fact that you can create sonme superior
hi storic and aesthetic symetry for the property, again, | don't
think that weighs on the burden of proof. And I'mready to vote
if --

CHAI RPERSON GRI FFI S: Okay. No, and it -- | want
to address sone of the things because | do not agree with you,
and | think zoning, in numerous instances in fact, goes to
design. In the nere placenent of a building we're tal king about
design and how it functions within the area.

So | would say those buildings that can be
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approved by relief, bring themon, but that's a larger picture.
VWhen you go to practical difficulties you forget the two words
that also go to this, and that is "peculiar" and "exceptional."

Peculiar is a fascinating word, and | think
animates just the practical difficulty, if not opening up the
interpretation of what practi cal difficulties would Dbe.
Opposi tion. Your point of opposition is very good and | think
it should be underscored, and | want to restate it.

And that is, this is not a popularity contest;
clearly is not, if you have no opposition you get sonme sort of
relief or approval, and if you do have opposition you night as
wel | pack it up and go hone. The test and the burden is equa

on both of those.

However, what opposition often does, in ny
personal understanding or hearing of cases, but | think
specifically goes to, is the fact that opposition illum nates

problenms that go to inpact, and that is, of course, the I|ight
and air, whether it be special exception or variance.
So opposition often gives us information or

actually creates those pieces that we need to take into

del i berati ons. So this is not that this has no opposition, |
think only says to nme that there is an adverse -- it speaks to
the fact that there is an adverse inpact. |Is that clear?

VI CE CHAI RPERSON RENSHAW M. Chairman?

CHAlI RPERSON GRI FFI'S:  Yes.
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VI CE CHAI RPERSON RENSHAW | just wanted to point
out again that this case has gone before ANC 3C and it was
exhaustively anal yzed. And we have records in our file. It is
-- | don't have a record nunber. Let's see; do I?

There is no record nunber or exhibit nunber on
this, but we have a letter dated November 27'". |'m satisfied
that the community has exam ned this case very, very carefully,
as the ANC has expressed and has put it forward to us.

And we would have heard from the ANC if the ANC
or any of the neighbors who attended that neeting had
difficulties with our words and our test. But obviously, the

ANC did not and that is the first cut before it reaches the BZA.

So again, | think while we are |ooking very, very
closely at the test and we appreciate, or | appreciate Ms.
Mtten's very close exanination of this, | am ready to put it
before the Board and | wuld nove that we approve this

application.

Case No. 16794 for the special exception to allow
an addition to a single famly dwelling under section 223, not
nmeeting the side yard requirenents, and for the variance from
the side yard provisions under section 2500.6, to allow the
construction of an accessory building in an R1-B District at
3207 Cat hedral Avenue, Northwest.

CHAlI RPERSON GRI FFI'S:  Second. Di scussi on.

MEMBER M TTEN: Just one further point, even
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though | said that | was done tal king. Since you went back --

CHAI RPERSON GRI FFI S: Can we waive the rules on
this?

(Laught er)

MEMBER M TTEN: This'll be brief. I just wanted
to point this out because this bears on our deliberations on
ot her cases, as well.

CHAI RPERSON GRI FFI' S: | ndeed.

MEMBER M TTEN: Si nce you went back to the
wording of the ordinance, | would just like to read precisely
what it says, which is that:

"Strict application of any regulation would
result in" -- and this is where you were quoting
- - "pecul i ar and exceptional practi cal
difficulties."

And | just want to enphasize for the Board that
"peculiar and exceptional" nodify "practical difficulties."
These are not just any practical difficulties. These are
peculiar and exceptional practical difficulties.

And we've had very little showing by the
Applicant of the fact that there are any practical difficulties,
and | just don't think these rise to the Ievel of peculiar and
exceptional practical difficulties. Thank you.

CHAI RPERSON GRI FFI'S:  Thank you. O her comment s?

I have one, and the record will show -- and this is lengthy --
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but obvi ously, we have the special exception and the notion, and
al so the variance special exception under 223.

And | think we -- the record will show the fact
of the materials and the design of the building and all of our
di scussion and deliberations and information on that. | would
then say -- and this I wll give one nore tinme. GCkay. Good.
Then all those in favor of the notion.

(Chorus of ayes.)

CHAI RPERSON GRI FFI'S:  And t hose opposed?

MEMBER M TTEN:  No.

CHAI RPERSON GRI FFI S: And if staff would record
t he vote.

MR HART: Staff will record the vote as three
to one to one, Ms. -- to approve. M. Renshaw, made the nption.

M. Giffis seconded. M. Mtten opposed and the third mayoral
appoi ntee not voting, not having heard the case.

CHAI RPERSON GRI FFI S: Thank you, M. Hart. Then
the nmotion would carry.

MEMBER M TTEN: May | just clarify one point,
which is I didn't -- | amstill in -- 1 still agree with our
ori gi nal consensus about the special exception.

CHAI RPERSON GRI FFI'S:  Yes.

MEMBER M TTEN: But | voted against the notion
because it included the variance. Just wanted to be clear about
t hat .
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CHAlI RPERSON GRI FFI S: Good. And | think the
Board thanks you for your coments and deliberation on this.
And that takes us to the next, M. Hart.

MR,  HART: The next case is Application No.
16798, of Joanne E. Borsh and Joseph A. Gstoyich, pursuant to 11
DCMR 3104.1, for a special exception to allow an addition to a
one famly dwelling under section 223, not neeting the |ot
occupancy requirements, section 403 and subsection 2001.3, and
side yard requirenments, section 405, in a R1-B District at
prem ses 4325 47" Street, Northwest, at Square 1552, Lot 38.

The hearing date of this case was Novenber 27th,
2001. The Board heard the facts of the case and requested that
the Applicant provide the followi ng additional materials: one,
updat ed design drawi ng that incorporate the changes presented to
the Board at the hearing.

Two, elevation drawings allowing the rear --
showi ng the rear of the prem ses; three, redesigned roof plan; a
brief description of the mterials that wll be wused to
construct the addition. The Board strongly recommended that the
Applicant consider wusing masonry materials for the addition;
however, it was not required.

The design elenments should be consistent with the
requirenents identified in the section 223 of the Zoning
Regul ati ons. The Applicant offered to obtain a letter, to be
submtted into the file, from the property owner who resides
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across from the alley, and who would be npost affected by the
proposed addition.

The time line on this case was January 22nd, 2002.
Materials were to be filed with the Board. February 5th, the
day of the decision by the Board. The Applicant's submission is
i n your package.

The Board nmenbers participating are: M.
Geoffrey Giffis, M. David Levy, Ms. Anne Renshaw and Ms. Car ol
J. Mtten. The Applicant is now before the Board for a
deci si on.

CHAI RPERSON GRI FFI S: Thank you, M. Hart. And
i n our subm ssion package |I think they have addressed all of the
i ssues that we asked for, and now we just need to see how our
del i berations go on the subm ssions.

But let ne just state that January 18'" we have
the letter stating that they wll try, to the best of their
ability, to match the existing structure and proposed using
brick, although they are doing some budget cal cul ati ons on that.

And the other is, we do have a letter of Decenber
17" from John Kennedy, who is the neighbor, stating that they
have no objection to the plans. And finally, we have the new --
or the approved set of plans that give us an indication -- |1
think -- if I -- | think what we were |looking to do is find nore
specifically what was happening in this addition, as they were
very schematic in terns of drawi ngs previously. And with that,
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I will take discussion.

MEMBER LEVY: M. Chair.

CHAI RPERSON GRI FFI'S:  Yes.

MEMBER LEVY: I move approval of Application No.
16798, to allow a special exception to a single famly dwelling
under section 223, not neeting the |ot occupancy requirenments
and side yard requirenments, at the prem ses 4325 47" Street,
Nor t hwest .

I think with the additional materials the
Applicant has provided that he's made his case, particularly
with his letter from the neighbor across the alley, that he's
made his case. Light and air available to neighboring
properties and privacy and enjoynent of views wll not be
adversely inpact ed.

And additionally, also | think they've laid out
the case that the addition as viewed from the street won't
substantially and visually intrude upon the character, skill and
pattern. The materials used are those simlar to other houses
and simlar to the house in question, so.

MEMBER M TTEN:  Second.

VI CE CHAI RPERSON RENSHAW  Conment ?

CHAI RPERSON GRI FFI'S:  Yes.

VI CE CHAI RPERSON RENSHAW | just wanted to nmke
clear on these revised plans that we're | ooking at, on the first
fl oor plan we see sone dinensions on the right-hand side show ng
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what | think is -- well, it says 12 feet. Do you see where it -
- the lines bracket --

CHAlI RPERSON GRI FFI'S:  Ri ght.

VI CE CHAI RPERSON RENSHAW -- kind of a little
above? And | wondered, is that a deck or is the door and the
steps just leading to --

CHAI RPERSON GRI FFI' S:  Yes.

VI CE CHAI RPERSON RENSHAW -- ground | evel patio?

CHAI RPERSON GRI FFI S: If you recall, they had a
deck proposed in the first go-round, and that's one of the
changes that we needed to see docunented. No. That is a
di mension line that you're referring to in the first floor plan.

VI CE CHAI RPERSON RENSHAW That's what | thought.

CHAI RPERSON GRI FFI S: VWich is a hand-drawn plan
in our record, and that is the dinension of the addition, which
it looks like is basically in a Iline with the existing
structure, however, not the bunp-out, which was an addition to
the existing structure.

VI CE CHAI RPERSON RENSHAW So there is no deck.

CHAI RPERSON GRI FFI S: As it's showing here now,
there is no deck that wal ks down to grade.

M. Levy, is that your interpretation?

MEMBER LEVY: It is.

CHAI RPERSON GRI FFI' S: Ckay.

MEMBER LEVY: And additionally, one of ny
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concerns that | had at the hearing was that the roof plan didn't
match the el evations.

CHAlI RPERSON GRI FFI'S:  Ri ght.

MEMBER LEVY: And those have been clarified --
cleared up in the new subm ssion.

CHAI RPERSON GRI FFI S: Yes. I think we can run
through it. Obviously, they're part of the record, though. But
the roof plan is there and they're tal king about having a netal
roof over a portion of the piece that will actually have a | ower
sl ope.

They have a skylight included and then they have
the south elevation, which is the rear elevation, and a side
el evation, which gives us -- excuse nme -- a great indication of
what's happening. So any other comments? Carification?

Very well, then. All those in favor, aye.

(Chorus of ayes.)

CHAI RPERSON GRI FFI'S:  And opposed?

MR. HART: M. Chair, all right. The vote is
four to zero to one. M. Levy nmmde the nmotion. Ms. Mtten
seconded it and the third mayoral appointee did not vote, not
havi ng heard the case. M. Chair, if | recall, there's no --
there was no opposition and is this a summary order?

CHAI RPERSON GRI FFI S: I don't recall that they
requested that, but | don't see any problem --

MR. HART: No problem
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CHAI RPERSON GRI FFI S: -- WwWith doing a sunmmary
order on this.

MR. HART: Now, here's another -- | don't know if
I"m stepping out of line, but the situation was the same wth

the prior case, the Addi son case, sane request.

CHAI RPERSON  GRI FFI S: Yes. Let's get sone
di rection, perhaps, or comments on -- in the fact that the Board
did have an opposing vote. Wuld it be appropriate to do a

summary order on this?

MEMBER  SANSONE: M.  Chai r man, I think 1'd
recommend a kind of conpronise, perhaps an order wth sone
sinple findings of fact and conclusions of law. 1In |light of the
fact that there was a neighbor that did weigh in with sone
comments, | think it'd probably be appropriate; perhaps not a
full -blown order, but sonething a little nore involved than a
summary order.

CHAI RPERSON GRI FFI S: Okay. So somewhere in
between. We'll call it a summary order with sone beef. Wit a
mnute, is that technical enough?

VI CE CHAI RPERSON RENSHAW  No.

CHAI RPERSON GRI FFI S: Oh, we can't say that.
Okay. Strike that fromthe record.

MS. BAILEY: Mbdified summary order?

CHAI RPERSON GRI FFI'S:  Yes, that's fine.

MS. SANSONE: Quasi; quasi
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MR. HART: That is it fromme, sir.

CHAI RPERSON GRI FFI S: Fabul ous, then. This will
then concl ude the Public Meeting of February 5, 2002.

(Whereupon, the Board of Zoning Adjustnment Public

Meeting was concl uded at 10:44 a.m)
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