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P-ROCEEDI-NGS
(1:15 p.m)

CHAI RPERSON  GRI FFI S: And good afternoon to
everyone here. Ladies and gentlenmen, this is the 5" of March,
2002 Public Hearing of the Board of Zoning Adjustnent for the
District of Colunbia. M/ name is Ceoff Giffis, Chairperson.
Joining ne today is M. Anne Renshaw, Vice Chair, M. Curtis
Etherly on ny right, and also M. Levy, representing the Nationa
Capitol Planning Commission to ny far left, and representing the
Zoni ng Commi ssion today is M. May.

Copies of today's hearing are available to you.
They are located at the door you entered into on the table.
Pl ease be aware that this proceeding is being recorded, so we
must ask that you refrain from any disruptive noises or actions
in the hearing room And when presenting information to the
Board, please speak into the mcrophone. Make sure that it's on
and state your name and home address before presenting your
testi nony.

Al persons planning to testify either in favor or
in opposition are to fill out two witness cards. These cards are
located at the end of the table in front of us. Yes, they are
and | think they're also on the table when you entered into the
door . Upon comng forward to speak to the Board, please have
those filled out, and give them to the reporter who is on ny

right, identified by the earphones and taki ng notes.
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The orders of procedure today for, and I wll read
just the appeal. And | think we will have -- we'll go fromthere

if we need other instruction, but the order for procedure of the

appeal of the application this afternoon wll be first, the
statement of witnesses of the Appellant. Second, will be the
Zoning Admi nistrator and/or other governnent officials. Third,

woul d be the owner/l essee and operator of the property involved,
if not the Appellant. Fourth, would be the ANC within which the
property is located. Fifth, would be the Intervenor's case. And
sixth, fipnally, would be the rebuttal and closing statenent of
t he Appel | ant.

Cross exam nation of witnesses is permtted by the
Applicant or parties. The ANC within which the property is
located is automatically a party in this case. The record will
be closed at the conclusion of each case, except for any naterial
specifically requested by the Board. And the Board and Staff
will specify at the end of the hearing exactly what is expected,
and the date when the persons nust submt the evidence to the
Ofice of Zoning. After the record is closed, no other
information will be accepted by the Board.

The Sunshine Act requires that the Public Hearing
in each case be held in the open before the public. The Board
may, consistent with its rules and procedures and the Sunshine
Act, enter Executive Session during or after the Public Hearing

on a case for purposes of reviewing the record, or deliberating
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on the case.

The decision of the Board in these contested cases
must be based exclusively on the public record. To avoid any
appearance to the contrary, the Board requests that persons
present not engage the Menbers of the Board in conversation. W
woul d respectfully ask that you turn off all your cell phones and
beepers at this tine so as not to disrupt the proceedi ngs today,
and the Board will make every effort to conclude the Public
Hearing as near as possible to 6 p.m this afternoon. Coviously,
if we get close to that, we will re-evaluate the schedule and | et
everyone here know what we intend on doi ng.

At this tinme, the Board wll consi der any
prelimnary matters. Prelimnary matters are those that relate
to whether a case will or should be heard today, such as request
for postponenment, continuance or wthdrawal, or whether proper
and adequate notice of the hearing has been given. If you are
not prepared to go forward in a case today, or if you believe the
Board shoul d not proceed, now is the time to raise such a natter.
I would first turn to Staff to see if we have any prelimnary
matters.

MS. BAI LEY: Menbers of the Board, M. Chairman,
good afternoon. M. Chairman, there is a prelimnary matter. It
has to do with the appeal of Waste of D.C, Inc., Application
Nunber 16239. The Applicant in that case is requesting -- well,

there is a request for the case to be postponed to a later date.
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I'm not sure, but | think soneone may be in the

soneone in the audi ence on Application Nunber 162397

7

audi ence. I's

CHAI RPERSON GRI FFI S: And do we have any witten

docunent ati on requesting a postponenent? Do you hav

e any --

V5. BAI LEY: Ms. Pruitt is going to respond to

that, M. Chairnman.

CHAI RPERSON (RI FFI'S:  Ckay.

SECRETARY PRU TT: Yes, we did, M. Chair. M.
Nyarku is bringing it.

CHAl RPERSON GRI FFI'S:  Ckay.

SECRETARY PRU TT: | believe we also -- it's with
the support of the ANC and the Applicant.

CHAl RPERSON GRI FFI 'S Ckay.

SECRETARY PRU TT: Ms. Brown can tell vyou.

CHAl RPERSON (RI FFI'S: Good aft er noon.

MS. BROMN: Cood afternoon, Menbers

of the Board.

M/ name is Carolyn Brown. |'m with the law firm of Holland and

Kni ght, here on behalf of the Appellant, USA Wste

of D.C, Inc.

W are prepared, fully prepared to cone forward today and

present our case, but we understand there was a problem wth the

notice. W have been given copies of additional requests for a

post ponerment by the ANC and the -- those that are requesting

I ntervenor status, and we have no objection to the postponenent

at this tine.

CHAI RPERSON GRI FFI S: Ckay. So actually, you're
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not neking a notion for a postponenent, but you're not adverse to
having it postponed.

M5. BROM: That's correct.

CHAI RPERSON GRIFFI'S:  Gkay. Well, | wll pause as
if thinking about, waiting for the paperwork to cone out. Unless
it's fairly clear and fairly certain that that's exactly what's
happeni ng, we had anticipated that, of course, this was going to
be asked, so we'll |ook and review the paperwork as it cones out.

Board Menbers, if anyone wants to conment on that,
I would be fully prepared to postpone this. Do we need to set a
date at this time?

M5. BROMN VW have, sir. It's tentatively
scheduled for May 7" in the afternoon. It would be the only case
in the afternoon.

CHAI RPERSON GRIFFIS: My 7" in the afternoon. And
is that acceptable, signifying that would be appropriate. I
think we can do that. Is anyone else here regarding that case?
M. Levy. Oh, indeed. And howis your schedule on the 7"?

MR LEVY: | believe it was schedul ed when we were

here last, we were advised it was going to be continued until the

7"

CHAI RPERSON GRI FFI S: It's certainly nice to be
told about that. That's perfectly fine. | think it's great that
that was taken care of, and | don't think the Board has any
objection to that. Noting a consensus, the Board will set that
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for May 7", "02, and we'll see you then. O course, one of you
can't leave. So let us call the second case for the afternoon.

V5. BAI LEY: Appeal Nunber 16811 of David and Janet
Pritchard, pursuant to 11 DCMR 3100 and 3101, from the
Adm ni strative Deci si on of M chael D. Johnson, Zoni ng
Administrator, for the issuance of Building Permt Nunber
B431591, allowing the construction of an addition to a single-
famly dwelling, allegedly not conplying with the side yard
requi rements, Section 405, in an R$ District, at premses 1018
Constitution Avenue, N E., Square 964, Lot 46.

Pl ease stand to take the oath, all those persons
wishing to testify.
W TNESSES SWORN:

CHAl RPERSON GRI FFI S: M. Chairman, the case is
ready to go forward. 1|s the Appellant here?

M5. PRI TCHARD:  Yes.

MS. BAILEY: Pl ease have a seat at the table.

CHAI RPERSON GRI FFI S:  kay. Good afternoon.

M5. PRI TCHARD: Good afternoon.

CHAI RPERSON  GRI FFI S: I would just have you
i ntroduce yoursel f, give your address.

M5, PR TCHARD: My name is Janet Pritchard,
together with ny husband, David, and the Appellant in this case.
The address is 204 11" Street, N E., in Wshington.

CHAI RPERSON GRIFFI'S:  (kay. Hold on just a second.
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Ckay. Pl ease proceed.

M5. PRITCHARD: Thank you. First, 1'd just like to
inquire, | had subnitted a letter brief regarding this case
following the previous hearing. And assumng you've had an
opportunity to review that, | could then keep ny summary argumnent
here very brief. Have you had a chance to -- yes? kay.

CHAl RPERSON GRIFFI'S:  Yes. Absolutely.

M5. PRITCHARD: Ckay. Then | --

CHAI RPERSON GRI FFI S: W did receive that. Al
Board Menbers, | think, had anple opportunity to read it.

M5. PRITCHARD: Gkay. Then | will try to be very

bri ef.

CHAI RPERSON  GRI FFI S: I think we have sone
comment s.

MB. PRI TCHARD: Ckay.

VB. BROMA: M. Chair, Marie-Caire Brown,
Assi stant Corporation Counsel. W have not had an opportunity to
review that docunent. |t was not served on the District.

MR COOPER  Likew se, Robert Cooper, fromthe |aw
firm of Jackson and Canpbell, on behalf of the owners of the

property. W, too, have not received this docunent, and have not
had an opportunity to reviewit.

CHAl RPERSON GRI FFI'S: Ckay.

M5. PRI TCHARD: | subnmitted -- ny intention had

been to file it, to submit it following the hearing that was
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schedul ed | ast week. Wen the hearing was postponed, | submtted

it tothe file, and thought that was in course with the testinony

and procedures. | do have copies here with nme that |'m happy to
share with you at this tine. And it -- you know, 1'm going to
sunmari ze the argunents here, the sane argunents | would have

made at the prior hearing. My | proceed then?

CHAl RPERSON GRI FFI S: One second. W have a
question up here. |s the date February 26" on that?

V5. PRI TCHARD: Yes. The date of the previous
hearing date? | believe that's -- yes.

M5. SANSONE: It should be Exhibit 27 at the
bottom marked.

MB. PRTCHARD: And it was submitted to the file on
the following date actually, the 27", because the office was
closed by the time the hearing was post poned.

CHAI RPERSON GRI FFI S: Ckay. Yeah, indeed. All
right. |It's come to ny attention that the Board has received it.

However, there has not been lengthy time to study it, so | would
say err on the side of caution, and no need to summarize. I
woul d get right into it, and bring up any issues that you want.

M5. PRI TCHARD: Yes, of course. As indicated in
the record, the owners at 1018 Constitution Avenue, prior to the
construction that's currently underway, had a side yard between
the east side of their hone and our rear property line. In other

words, our rear yard adjoins their side yard.
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In July of 2001, they were issued a permt by the
DCRA to build a two-story addition to the rear of their hone
The addition, unlike the pre-existing house, is the full w dth of
their property, and hence fills a segnent of the side yard, that
portion abutting ny property. It backs right up onto our
property line, exactly where our fence is. It's only 13 feet
from the rear wall of ny honme, and our rear w ndows, and it
substantially interferes with the air and light to our backyard
and kit chen.

Since learning of the plan to build, ny husband and
| have challenged the legality of the permt persistently and
consistently. Prior to the issue of the permt, we raised our
concerns with the owner's architect, explaining to them the
regul atory concerns that we had, and also with the DCRA, even
prior to the granting of the permt.

Post issuance, we very pronptly wote to M chael
Johnson, then the Zoning Admnistrator, requesting a review of
the permt decision, and a revocation of the permt. Fol I owi ng
M. Johnson's August 20" letter upholding the pernit, we sought
and obtained the support of ANC 6A, and we appeal ed the pernit in
Cct ober of 2001, filed the appeal for this case.

W argue that the permt should not have been
i ssued by the DCRA without first receiving a special exception to
Section 405.3 of the Zoning Regulations, which require a side

yard in this case. Qur argunent is based on four points. I'd
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like to list those points, and then will briefly sumarize them
for you.

First of all, the permt conflicts with the plain
| anguage of Section 405. 3. Secondly, the DCRA did require a
speci al exception hearing to seek relief from Section 405.3 in a
substantially -- in a substantively identical case at 220 5"
Street, S.E. Thirdly, the permt justification set forth by the
Zoning Administrator not only conflicts with the plain |anguage
of 405.3, but also other sections of the Zoning Regulations. And
fourth, even if the interpretation of Section 405.3 were to be
seen as anbiguous, the Zoning Administrator failed to apply the
interpretation guidelines provided in the Zoning Regulations.
These guidelines expressly favor the interpretation that best
provides light and air, and/or encourages the stability of |and
val ues.

To elaborate briefly on ny first point, the permt
conflicts with the plain |Ianguage of Section 405.3, which states
that where a building, "does not share a comon division wall
with an existing building, or a building being constructed
together with the new building, then it shall have a side yard on
each free-standing side." 1018 Constitution does not, and cannot
share a comon division wall with any building on its east side,
because its east side abuts the rear yards of several properties.
On its face, the permts conflicts with this section.

Now the Admnistrator would instead read Section
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405.3 as seening to say that where two buildings are adjacent,
they shall share a common division wall. Well, this is very
well, but Section 405 is about side yard, and Section 405.3
addresses those circunstances where there is not a division wall,
requiring a side yard in those circunstances. |t does not nerely
require a division wall where two buildings are adjacent, but is
primarily concerned with where there is no adjacent building, and
in that circunstance, a side yard is required.

Secondly, the DCRA did require a special exception
hearing to seek relief from this sane Section, 405.3, in a
substantively identical case at 220 5" Street, S.E., in the very
same Capitol H Il neighborhood. The owners at 220 5" Street also
sought to build into their side yard to their property line, but
this addition would not create a comon division wall with the
nei ghboring property, in this case 222 5" Street, because 222 5"
Street al so had a side yard between the properties.

The DCRA rul ed that Section 405.3 did not allow the
construction of the side yard, but required the owners to seek a
speci al exception. Now the only difference between the two cases
is that the 5" Street properties are side by side. Qur property
is back to side, but this is a distinction not noted by the
regul ations or the Zoning Adnministrator, and there's no basis in
the regulations for treating these two properties differently
based on that difference al one.

1018 Constitution should need a special exception for the sane
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reasons as the owners at 220 5" Street required one.

Third, the pernit justification set forth by the
Zoning Administrator not only conflicts with the plain |anguage
of 405.3, but also other sections of the zoning regulations. And
this can be seen in a review of three other sections of the
regul ati ons.

First, 405.5 which states, "A side yard shall not
be required along a side street abutting a corner lot in a
resi dence district." Now this plainly refers to nany instances
of where there is the end of a row of row houses. Mbst conmonly,
the end house would abut a street or an alley. Section 405.5
expressly states that in such circunstances, no side yard is
required.

Read in light of the interpretation that | offer
for 405.3, this nakes perfect sense, because 405.3 would
otherwise hold that the end of a row house, because there's no
common division wall for it, would require a side yard. However,
the Zoning Administrator's interpretation is that the regul ations
allow, as a matter of right, an owner of a seni-detached house to
convert to a row house with no side yard.

Under the Administrator's interpretation, Section
405.5 woul d be superfluous. No such exception would be required.

However, under our interpretation, there mght be a concern that
any house that cones at the end of the row, such as at a side and

street, would also need a side yard. Thus, 405.5 creates a
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neani ngf ul exception.

The Zoning Administrator's interpretation is also
i nconsistent with Section 405.6. The Zoning Administrator, in
its letter of determnation notes that Section 405.6 permts
owners to convert to a row dwelling as a matter of right. 405.6
states that with the exception of Section 405.1 and 405.2, "A
side yard shall not be required in an R4 Zone." But Section
405.2 explicitly requires the owner of a one-famly sem -detached
dwel I'ing, which is the accurate description of 1018 Constitution
in this case, shall nmaintain a side yard of at |east eight feet.

Section 405.6 clearly supports our interpretation
of the regulations, not the Zoning Adm nistrator's because 405. 2
is an express exception to 405.6's general rule that no side yard
is required, because it requires a side yard for a sem -detached
dwel i ng, such as in this case.

Finally, the Zoning Admnistrator's interpretation
is plainly -- does not nake sense in light of Section 223.
Section 223 describes when property owners can seek exceptions to
Section 405 requirenents. Under 223, exceptions can be granted
only when, "the addition shall not have a substantial adverse
affect on the use or enjoynent of any abutting or adjacent
dwel ling or property. In particular, (A The light and air
avail able to neighboring properties shall not be affected. (B)
The privacy of use and enjoyment of neighboring properties shall

not be unduly conprom sed."
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Under the Zoning Admnistrator's interpretation,
Section 223 is nore restrictive than Section 405, and that does
not make sense given the purpose of Section 225, which is to
designate exceptions to what otherwise would be 405 s
requi renents, because the Administrator would say that they can
build under 405 as a natter of right. H s interpretation pays no
heed to issues or concerns about air and light, et cetera. And
yet, to obtain an exception to Section 405, someone who proposes
to build would have to show that it does not interfere with the
air and light, and enjoynent of neighboring properties. Thus,
maki ng the exception stricter than the rule, an interpretation
whi ch plainly does not nake sense.

Finally, even if the Board were to find, or the
Administrator were to find that the interpretation of Section
405.3 is anbiguous, or perhaps in conflict with what otherw se
mght be a right to build a row property as a matter of right,
the Zoning Adm nistrator clearly failed to apply the
interpretation guidelines provided in the zoning regulations
t hensel ves.

Section 101 of the regulations sets forth
principles to guide the interpretation of the regulations, where
there appear to be conflicts of law, or the regulations are
ot herwi se anbi guous. Under Section 101, any anbiguity should be
resolved in favor of the interpretation that would best provide

l[ight and air, or "encourage stability of districts and of |and
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val ue. "

The Zoning Administrator's interpretation of
Section 405.3 rules against the interpretation that would best
provide light and air, and is most disruptive to |and values.
That is, while it may increase the value of 1018 Constitution, it
clearly decreases the |land value of ny home, and the other hones
in the row of houses facing 11" Street.

Instead, the Zoning Admnistrator's interpretation
of this case allows an individual honeowner's desire to expand
his floor space, in this case the owner at 1018 Constitution, to
trunp these inportant comunity values, which place greater
weight on stability of land values of law, and continued
enjoynment of air and light rights of nei ghboring properties.

So in conclusion, we request that the BZA overturn
the Adnministrator's interpretation to appeal the permt. The
Zoni ng Adm ni strat or has failed to provi de suf fici ent
justification for his interpretation of Section 405.3, which on
its face would require the owners of 1018 Constitution to
mai ntain their side yard.

The DCRA essentially applied our interpretation
when they required the owners of 220 5" Street to seek a special
excepti on. They've offered no justification for the different
treatnent of these two properties. Qur interpretation of the
regul ation nmakes nore sense than the Zoning Administrator's in

the context of other sections of the regul ations.
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And finally, any interpretation the Zoning
Admi nistrator could provide of Section 405.3, nust be shown to
conply with the interpretation guidelines of Section 101, which
favor that interpretation that provides for nore light and air,
and secures the stability of |and values. Thank you.

| would also -- | do have one witness to call, and
that's M. Lyle Schauer, who is the Zoning Chair of the Capitol
H 1l Restoration Society. | could call himnow, or | don't know
if you have questions for ne first.

CHAI RPERSON CRI FFI S: Good point. Wiy don't we
establish an order to follow in this. Board Menbers, give ne
coments if you want to have questions, then cross exam nation,
or cross examnation and then questions, or do we want to get

through all the testinony of all the witnesses, and do it all at

once? Do it all at once. Wy don't we -- yeah, Ms. Renshaw

VI CE CHAl RPERSON RENSHAW  Well, | was just going
to say, | prefer to hear all the testinmony and then nake the
deci si on.

MB. PRI TCHARD: Ckay.

CHAI RPERSON GRI FFI S: Very good, if that's also
acceptable. And then what we'll do is we'll do cross exami nation
first, and then we'll have Board Menbers' questions.

MB. PRI TCHARD: Ckay.

CHAI RPERSON GRI FFI S: So you can call your first

W t ness.
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V5. PRI TCHARD: Cay. I'd like to call M. Lyle

Schauer, who is the Zoning Chair of the Capitol H Il Restoration

Soci ety.

CHAl RPERSON GRI FFI'S:  Cood afternoon, sir.

MR SCHAUER  Good afternoon, M. Chairnan, Menbers
of the Board. M/ name is Lyle R Schauer. Il live at 1107
| ndependence Avenue, S.E., and | am the Zoning Chair of the
Capitol H Il Restoration Society, and a nenber of the commttee,

the Zoning Committee for probably about 10 years.

I'd like to -- | have presented you a witten
statement, and 1'd like to just cover a few of the points there.
I wll not read the whole thing into the record, but |
sunmari zed this case by saying that | think the question before
the Board is whether the Zoning Adm nistrator should follow past
practice and custom in issuing a building permt as a matter of
right for a side addition at 1018 Constitution Avenue.

Adoption of Section 223, in which | played a very
mnor role, maeking it possible now to seek a special exception
relief instead of a variance, should have led to a revised
interpretation of Section 405, to require that applicants seek a
speci al exception. And dropping passed the background which has
been well covered by M. Pritchard, dropping down to the
interpretation of the regulations, if the Zoning Adm nistrator
goes by the book, the property at 1018 Constitution will have to

provide a side yard, or secure relief fromthat requirement from
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t hi s Board.

Now one week ago, the Corporation Counsel was in
front of this Board on the Boys Town case, and argued very
persuasively that the Admnistrator had to go by the book. They
could not go beyond the clear reading of the regulations. They
couldn't interpret, because if they do, they get into the realm
of the Zoni ng Commi ssi on.

Section 405.3 dealing wth side yards in

residential districts could not be clearer. A row house nust
share a common division wall, or provide a side yard on each
free-standi ng side. There's only one exception, and that's

Section 405.5, which provides that no side yard is required al ong
a side street abutting a corner lot, but as noted above the
property at 1018 Constitution abuts the rear property line of a
row of dwellings, and not a street.

The Letter of Determination from the Zoning
Admi ni strator argues that Section 405.3 was intended to ensure a
comon division wall between two adjacent properties. The letter
concludes that no side yard is required along the east property
[ine of 1018 Constitution because there can be no comon division
wall on that |Iine. The Zoning Adm nistrator has adopted the
practice of reading 405.3 as if it includes an exception when a
common division wall is not possible. The problem with that
conclusion is that the regulations do not include such an

excepti on.
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And then what are we to nake of Section 405.5,
whi ch provides that no side yard is required along a side street
abutting a corner lot? The Zoning Adm nistrator's interpretation
sinply makes that section superfluous. In the absence of an
applicable exception, it seens that Section 405.5 should be read
as requiring a side yard for properties like 1018 that abut on
adj acent lots, and not on a side street. Specific provisions of
one exception in the absence of others normally is interpreted as
i ndi cating other exceptions were considered and rejected when the
regul ati on was adopt ed.

In sunmary, the Zoning Adm ni strator does not go by
the book. Instead, he relied on practice and custom of his
office. In the past, there was a practical reason, | believe, to
interpret the regulations to allow matter of right construction
to the lot line where it is not possible to have a comon
division wall. In the absence of that interpretation, it would
have been necessary to win a variance in order to construct a
side yard addition, and nany applicants would not have been able
to neet the rigorous tests that are involved in a variance. But
with the adoption of Section 223 in 1998, additions and side
yards becone special exceptions instead of variances.

Al t hough applicants nmust show the proposed addition
will not have a substantially adverse affect on light, air, and
privacy of neighboring properties, they escape the rigors of

proving a variance. It then becane possible and desirable to
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treat side additions, where it is not possible to have a common

division wall, as special exceptions rather than matters of
ri ght. The public process of a special exception is highly
desirable in these relatively uncomon situations of filling in a

side yard where it is not possible to have a conmmon division wall
as at the end of a row

That's the end of ny statenment, M. Chairman.

CHAI RPERSON GRI FFI S: Thank you very nuch. Ms.
Pritchard, did you have questions of your wtness, or is that
sufficient?

M5. PRITCHARD: That's sufficient.

CHAI RPERSON GRI FFI'S: Do you have ot her witnesses?

MB. PRI TCHARD: No, | do not.

CHAI RPERSON CRI FFI S: Ckay. Wiy don't we start
with cross examnation then. Do you want to sit -- yeah.
Actually, if you -- good.

M5. BROM: M. Chair.

CHAI RPERSON GRI FFI' 'S Yes.

M5. BROMN: Wuld it not nake sense if we did cross
exam nation of Ms. Pritchard first and go around, rather than --

CHAI RPERSON GRI FFI' S Sure.

M5. BROM: Again, M. Chair, Menbers of the Board,
Marie-Claire Brown, Assistant Corporation Counsel on behalf of
t he Zoni ng Admini strator.

Ms. Pritchard, first of all, your husband is not
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present with us today. |Is that correct?

MB. PRI TCHARD: No, he's not here.

M5. BROM:  Ckay. And, in fact, your husband has
been in contact with the Zoning Administrator's Ofice regarding
this matter, to your know edge.

V5. PRI TCHARD: He spoke to M. Toye Bello on one
occasion following the pernit issuance. | have also spoken with
M. Bello prior to the permt issuance, yes.

V5.  BROM: And you were not privy to the
conversation between your husband and M. Bello.

M5. PRITCHARD: | was not. He -- you know, | rmean,
he summarized it for me, told me how he viewed it, of course,
after, but | was not involved with the conversation, no.

M5. BROM:  Thank you. The basis for your appeal
is in essence the side yard requirement. |Is that correct?

MB. PRI TCHARD: Yes, that's correct.

V5. BROMN: Are you famliar with the definition
sections in the zoning regul ati ons?

M5. PRITCHARD: | have | ooked at them yes.

M5. BROM: And you've reviewed the definitions for
a one-fam |y detached -- seni-detached dwelling?

M5. PRI TCHARD: Yes, | have.

MB. BROM And as far as your understanding is
concerned, what is a one-famly detached dwelling?

M5. PRI TCHARD: Let ne look at the regulations.
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Your question was what is a one-famly sem -detached dwel | i ng?

M5. BROM:  Your understandi ng of that, yes.

V5. PRI TCHARD: Yes. Wll, as it says in the
regulations, it's defined as "a one-famly dwelling with a wall
on one side, which is either a party wall or a lot line wall,
having one side yard." And | believe that this description
describes 1018 Constitution Avenue as it existed prior to the
addi ti on.

V5. BROMN: Ckay. And sinlarly, you're fanmliar
with the definition for a lot line wall?

M5. PRI TCHARD: Pardon ne?

MB. BROMN: Lot line wall, which is included in
that definition. Are you famliar with that?

M5. PRITCHARD: M understanding of a lot line wall
would be a building wall which is right on the lot line of the
property.

M5. BROAN: Ckay. And would that be --necessarily
require that there be a conmon division wall?

M5. PRI TCHARD: My understanding of the conmon
division wall would be that where -- that if there were another -
- if there were -- in circunstances |ike nost row houses, where
one house cones up to another house, that they actually share a
party wall at the lot Iine.

V5. BROAN: Ckay. And in this case, there is no

party wall shared at the lot line. Correct?
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MB. PRI TCHARD: There cannot be because there
woul dn't be another row house that could abut them

M5. BROMN: But that doesn't preclude this property
fromhaving a lot line wall. Correct?

MB. PR TCHARD: | assert that it does, because
under 405.3, they're required to maintain a side yard.

M5. BROM: M/ question is whether or not the
property at 1018 Constitution Avenue includes a lot line wall
after construction.

M5. PRI TCHARD: wll, it's -- yeah After
construction what physically exists is a wall on their lot line,
which is, of course, also ny rear lot line. But | believe under
the regulations that it should not be pernmitted. |It's physically
possible. In fact, that's what they' ve built, yes.

M5. BROM: And you're simlarly familiar with the
definition for row dwel ling?

M5. PRITCHARD: | understand a row dwelling to run
fromlot line tolot line, with no side yard.

M5. BROMN: Ckay. And upon conpletion of this
construction as proposed, would this property not go from |ot
line to lot |ine?

M5. PRITCHARD: It would, vyes.

M5. BROMN: And so therefore, it would be by
definition a row dwelling. Correct?

M5. PRI TCHARD: Yes.
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V5. BROMN: Ckay. You're not famliar with any
provision in the zoning regulations that prohibits the conversion
of a property fromone class to another, are you?

M5. PRI TCHARD: Not in a general sense, but |
bel i eve that 405.3 prohibits the conversion in this circunstance.

M5. BROM: |'msorry. Perhaps you can point ne to
exactly what provision -- what |anguage you're referring to that
prohi bits a conversion fromone property class to another.

M5. PRITCHARD: | do not know of any section of the
regul ations that specifically speak about conversions, and
prohibiting conversions in that |anguage. But as applied in
these circunstances, I believe that 405.3 prohibits the
conversion of 1018 Constitution into a row dwelling, because as
it states, "Wiere a one-fanily dwelling flat or mltiple
dwel i ng, which this describes, is erected that does not share a
comon division wall with an existing building, or a building
bei ng constructed together with the new building, then it shall
have a side yard on each resulting free-standing side."

There is no opportunity for a common division wall
in this circumstance, and therefore, | believe that in this
particular configuration, 1018 Constitution nust renain a sem-
detached dwelling. So in this circunstance, 405.3 prohibits the
conversion. |I'mnot famliar with any reg describing in general
terns that in all circunstances, a sem -detached dwelling could

not be converted to a row dwelling. ['m not fanmiliar with any
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general reg along those lines, if that's what you're asking.

M5. BROM: Let's take, for exanple, a hypothetical
situation where 1018 Constitution Avenue was damaged by fire, and
had to be reconstruct ed.

MB. PR TCHARD:  Ckay.

M5. BROM:  What woul d prohibit the reconstruction
of a rowdwelling at 1018 Constitution Avenue.

M5. PRI TCHARD: The very same regulation, 405.3

would clearly prohibit it, because there would be no -- it
wouldn't be a -- they wouldn't be able to build up to another
adj acent bui | di ng. And so with -- wunless they were able to

obtain a special exception under 223, they would have to build a

buil ding that would naintain at | east an eight foot side yard.

M5.  BROM: And suppose the owners of 1018
Constitution Avenue had raised -- had gotten a permt to raise
the existing building, they would still be linmted to building a

sem - det ached property?

M5. PRITCHARD: That's correct. They would have to
maintain at |east an eight foot side yard on their east side.

V5. BROMN: Can you point me to anything in the
regul ati ons that says exactly that?

V5. PRI TCHARD: | can point you to the side yard
requi rements. Nanely, Section 405.3 which first says that where
there is no common division wall, that they must have a side yard

in each resulting free-standing side. In this -- the way that
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these lots are configured, there's no opportunity for a conmmon
adj acent wall for the property at 1018 Constitution on its east
si de. Therefore, it nust maintain a side yard on that free-
standi ng si de under 405. 3.

There are further regulations within Section 405
that specify that for a seni-detached dwelling, which in this
circunstance then that would necessarily be, an eight foot side
yard is required, so I'm looking at those side yard regul ations
in conbination to reach that conclusion, that any building that
were to be built on that lot, even if the building were raised or
destroyed, as you suggest, would have to be a sem -detached
dwelling with at |least an eight foot side yard.

M5. BROM: So is it your testinony that 1018
Constitution Avenue does not share a common division wall?

M5. PRITCHARD: It shares a common division wall on
its west side, where it adjoins a row of houses running down
Constitution. There is no common division wall on its east side,
nor could there possibly be, given the way that the 11" Street
properties are situated facing 11" Street.

M5. BROAN: But the regulations don't say a comon
division wall on either side. Correct?

M5. PRI TCHARD: On each resulting free-standing
si de. The regulation says where it does not share a common
division wall with an existing building, or a building being

constructed together with the new building, it shall have a side
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yard on each resulting free-standi ng side.

Now even if -- | nean, if -- even with the new
construction, as you say, it has a lot line wall, is what they've
built now (kay? |It's still a free-standing one in that it does

not adjoi n anot her buil di ng.

Section 405.3 says you have to have a side yard on
each resulting free-standing side. The only exception is under
405.5, which expressly says that where that end row house is
abutting a side street on a corner lot, then they don't have to
have a side vyard, so an exception is <created in that
ci rcunst ance.

V5. BROMN: Except in the case of a row dwelling.
Correct?

M5. PRITCHARD: It does -- nothing says in the case
of a row dwel |l ing.

M5. BROM: And that's because 405 does not apply
to rowdwellings. Isn't that correct?

M5. PRI TCHARD: But whether or not you can have a
row dwelling, row dwelling being defined as going fromlot Iine
tolot line, is affected by the requirenents of 405. 3.

V5.  BROMN: Ms. Pritchard, are you aware of
whether or not a row dwelling is permtted as a matter of right
inan R4 District?

M5. PRI TCHARD: | believe that a row dwelling is

permtted as a nmatter of right, but any such rights would be
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subjected to other building requirenents that exist in the
regul ations, including Section 405.3, which specifically limts
that right in the circunstances that 405.3 describes.

M5. BROM: So your testinony is that 405 limts
the construction of row dwellings.

M5. PRITCHARD: In circunstances where -- that are
described in 405.3, where the building does not share a comon
division wall with an existing building, or a building being
constructed together with the new buil di ng.

Now, of course, relief to that requirenent coul d be
obt ai ned through a special exception application and hearing, and
that would be the appropriate way to be exenpted from that
requirenment if the circunstances would be appropriate for an
exenption. It requires individual review

M5.  BROMN But your testimony is that a row
dwelling is permtted as a matter of right in an R4 Dstrict.
Correct?

M5. PRI TCHARD: It's ny understanding that as a
general rule, row dwellings are pernmtted in an R4 District, but
| believe that any buildings have to conply with the regul ations
as a whole, including the side yard requirenents which linmt that
right to a row dwelling in certain configurations, in certain
ci rcunst ances, depending upon how the lots and buildings are
confi gured. | mean, what are the regulations, if not general

detail ed, you know, burdens on building opportunities and rights
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in varying circunstances?

M5. BROM: Are you asking ne?

M5, PRI TCHARD: Vell, I'm trying to explain ny
interpretation, to show that any other interpretation of what
regul ati ons even are woul d not nake sense to ne.

M5. BROM: Ckay. And it was your testinony that
the Zoning Administrator is charged wth the reasonable
interpretation of the zoning regulations. Correct?

MB. PRI TCHARD: That's correct, but that --

M5. BROM:  Ckay.

M5. PRI TCHARD: -- his interpretation nust be
reasonabl e.

MB. BROM: And that's reasonable in whose view?

M5. PRI TCHARD: Reasonable in the Board of Zoning
Adjustnent's view, reasonable in the court's view, those who are
charged with reviewing the Admnistrator's interpretation for its
reasonabl eness and | egitinmacy.

M5,  BROM: Suppose | told you that the Zoning
Adm nistrator is charged wth the interpretation of the

regul ati ons?

M5. PRI TCHARD: I understand that the Zoning
Administrator is charged wth the interpretation of the
regul ati ons. But like other executives and admnistrative

officers, that interpretation is subject to review by, in this

case the Board of Zoning Adjustrment, and the Board of Zoning
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Adj ustnent should only defer to an interpretation that is a
reasonabl e one, and not applied in an arbitrary manner.

M5. BROM: And in what arbitrary manner was the
zoning regul ation applied in this case?

V5. PRI TCHARD: It was applied in an arbitrary
manner because it appears that it was applied differently to the
circumstance at 220 5" Street, which | argue is a substantially
simlar circunstance here in that, as in ny own case, as in this
case, there was no adjacent -- a property owner wanted to fill in
their side yard to their lot line, but that building addition
would not come up to an other building, because the adjoining
property had a side yard comng out to that sane lot |ine.

In that circunstance, the Zoning Adm nistrator
requi red a special exception hearing in order to get an exception
to 405.3. And that is clearly here in the record of that 5"
Street case.

V5. BROMN: Can you point ne to the record where
that exactly occurred?

M5. PRITCHARD:. If you will give me just a noment,
I will show you a neno from the Administrator which was in the
file for the 5" Street case that |'mreferring to.

M5. BROM: And while you're looking for that, were
you involved in any of the decision making with respect to 220 5"
Street?

M5. PRITCHARD: | was not.
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M5. BROMW\ And do vyou Kknow the specific
circunstances under which any docunentation was prepared,
generated, or otherwi se included in this record?

M5. PRI TCHARD: I do not, but I'm drawing ny
conclusions fromthe fact that this neno, which | wll obtain for
you shortly, signed by the Zoning Admnistrator, states that a
speci al exception is required for a special exception from anong
ot her regul ations, 405. 3.

V5. BROM: And you're assunming that the Zoning
Admi ni strator wal ked through the process exactly as you did in
this case, aren't you?

M5. PRI TCHARD: I'"'m assunming that the Zoning
Admi nistrator or obviously sonebody working within the Zoning
Admi nistrator's Office under his authority, authorized this neno,
whi ch has the Zoning Adm nistrator's nanme on it as the issuer of
the nmeno, saying yes, in this case a special exception hearing is
required to get an exception 405.3, because that's what the neno
says, which I'm looking for here. And that the -- |'m assumi ng
that the Adm nistrator would not issue such a neno, and require a
speci al exception hearing which requires, of course, the BZA to
put the hearing on its calendar, require its parties to conme and
-- you know, all the administrative effort and cost to have a
speci al exception hearing, | assume the Adm nistrator would not
issue such a neno and require such a hearing if he had not

reached a deternination that it was required by the regul ations
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cited. In this case, 405.3.

V5. BROMN: But again, you have no idea how that
deci si on was --

M5. PRI TCHARD: I was not party to the Zoning
Admi ni strator --

M5. BROM: That's fair.

M5, PRI TCHARD: The nenmo that |I'm showing to
Corporation Counsel is described as Exhibit 6 in BZA Case Nunber
16755. It was also listed as Attachnent H to the letter to M.
David dark, which acconpanied ny initial application for this.

It's a June 11", 2001 nmeno to the Board of Zoning Adjustnent,

from M chael D. Johnson, Zoning Adm nistrator. It's signed here
by Toye Bello, is the nane that's witten in next to M.
Johnson's nane. The subject, "Proposed addition to a seni-

detached single famly dwelling located at prenmises 220 5"
Street, S.E, Lot 804, in Square 843, and Square 843 zoned CAP/R-
4,

And the meno reads: "Review of plans for the
proposed addition to a sem-detached single famly dwelling at
the above subject premses indicates that the Board of Zoning
Adjustnent approval is required as follows. One, speci al
exception pursuant to Section 223.1, to allow an addition which
does not conply with the requirements of Section 405.2 and 405.3
for a single famly dwelling in the CAP/R-4 zone."

M5. BROMAN | believe that earlier in your
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testinony you also indicated that these buildings were sinmlar,
t he proposed construction was simlar?

VB. PRI TCHARD: I believe that they are
substantially simlar for the purposes of this regulation. There
is a single difference that is noteworthy, and that is that on
the 5" Street properties, the properties are side by side. Prior
to the construction was a side yard, abutting a side yard. In
our circunstance it's a side yard abutting a rear yard. But
there's nothing in the Regulation 405.3 which suggests that this
di stinction shoul d be significant.

Mor eover, in the Admnistrator's letter of
determ nation, he did not raise anything suggesting that -- the
fact that it's a side yard to rear yard was significant in
reaching his determ nation, because he asserted that you could
build a row dwelling as a matter of right, which clearly seened
not to be unapplied in the case of 5" Street.

M5. BROMN:  And do you know what the end result of
the 5" Street construction was on the conpletion of the
construction?

MB. PRITCHARD: Yes, | have reviewed that file, and
| was attendant at that hearing. Nobody raised -- none of the
nei ghbors in that case raised any objection to the building. The
BZA did approve the special exception, and an addition was built
on that house, followi ng their receipt of a special exception.

V5. BROM: And that building is a conpleted row
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house at this point?

V5. PRI TCHARD: | have not gone to view the house
recently.

M5. BROM:  Ckay.

M5. PRITCHARD: | have not seen the building. But
if the addition that was planned were built, it would qualify as
the definition of a row house.

M5. BROMN And since you're famliar with the
construction at that property, do you know how big the side --
how wi de the side yard is on the adjoining property?

M5. PRITCHARD: | have to refer to ny earlier --

CHAI RPERSON GRIFFIS: |Is that froma previous case?

MB. BROWN: That would be the case, the 220 5"
Street, which she has raised as substantively --

M5. PRITCHARD: | believe it was --

CHAI RPERSON GRI FFI S: The size of the side yard
you're finding --

M5. BROAMN:  Adj oi ni ng property.

CHAIRPERSON GRIFFIS:  -- fairly pertinent?

M5. BROM: |'mjust asking that question.

CHAl RPERSON GRI FFI'S:  Ckay.

M5, PRI TCHARD: | believe it was approxinately
three feet, but | can find it for you exactly. In the case of 5"
Street, 220 5" Street prior to construction had an eight foot

five inch side yard on its south side. The adjoining property at
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222 5" Street is located -- has a side yard on its north side of
three foot seven inches.

M5.  BROMWN You testified that the Zoning
Adm nistrator is guided by the requirenents of Section 101, |
believe, with respect to light, air, and | and val ue.

M5. PRI TCHARD: Yes, that's correct.

M5. BROM: Ms. Pritchard, you testified that your
rear yard is 13 feet fromthe lot line, fromyour rear lot |ine?

V5. PRI TCHARD: The rear wall of ny hone is
approximately 13 feet fromny rear lot |ine.

M5. BROM: Not 30 feet, but 13 feet?

MB. PRI TCHARD: Thirteen.

M5. BROMW:.  Ckay.

M5. PRI TCHARD: It's very shallow yards for that
row of houses.

M5. BROM: Ckay. Do you know whether or not you
can construct an accessory building in your yard?

M5. PRI TCHARD: | have never investigated that
matter, so | have no idea whether that would be pernitted or not.

V5. BROMN: Cay. Wth respect to the light and
air requirenent, what exactly was the Zoning Admnistrator's
obligation in making a determination?

M5. PRITCHARD: First, | would just rem nd you that
nunber one, | think that the regulations are plain on their face

as requiring a side yard. Section 101, to which you were just
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referring, gives guidance to the Zoning Admi nistrator or anyone
authorized to interpret the regulations where a regulation mght
be read as anbiguous or in conflict with other |aws, including,
woul d propose in this case, in conflict with the general right to
a row dwelling that you assert.

M5. BROM: Do you have any --

M5. PRI TCHARD: Those -- so in this -- so like |
said, where there's an anbiguity or a conflict, if they were to
find an anbiguity or conflict, then they need to turn to Section
101, which advises the interpreter to favor that interpretation
which preserves air and light, and preserves stability of I|and
val ues, so it's guidance for the interpreter, in this case, the
Zoning Administrator, where there mght be sone anbiguity or
conflict. | don't even believe there's anbiguity here, but if
there were

V5. BROMAN: What is the requirenent for air and
light that's supposed to guide the Zoni ng Adm nistrator?

M5. PRI TCHARD: I'm not aware of any specific so-
called requirenent for air and |1ight. However, what |'m
suggesting to you when | raised ny argunent regarding Section 101
is that were the Zoning Administrator to perceive a conflict
between the requirenents of 405.3, requiring a side yard in these
ci rcunst ances, and the otherw se general -- you know, the genera
rule to convert to a row dwelling, that appears to have been the

Administrator's sort of guiding principle in his decision naking
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ng. So Section 101

woul d say that where there's a conflict like that, and you're not

sure whether to say oh, well, there's a righ

t to a row dwelling

so they nust be able to build, or say oh, well, but what about

the side requirenents of Section 405. 3.

Wien you're looking at the conflict between those

two provisions, Section 101 instructs the Administrator to favor

that interpretation, or give priority, if

you would, to that

regul ation, or that part of the lawif there's a conflict between

two parts of the law, which would best preserve existing air and

[ight, that would best protect neighboring properties' rights to

air and light, and that would best protect the stability of |and

val ues.

And, you know, | can go -- if

you'll let me just

take time to look at Section 101, there's parts of it that even

expressly favor |arger yards. | quote you,

Section 101.3 says:

"The provisions of this Title shall govern whenever the

regulations in this Title do the follow ng.

yards, courts or other open spaces. Secti on
"The regulations set forth in this Title
consideration of the following, the enc

stability of districts and land values of

(A) Require larger
102 says -- 101.2:
are designed with
ouragenment of the

those districts."”

Section 101: "In their interpretation and application, the

provisions of this title shall be held

requi rements adopted for the pronotion of
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safety, norals, convenience, order, prosperity and general
welfare for the follow ng purposes. (A) To provide adequate
l[ight and air. (B) To prevent undue concentration of population
or over-crowding of land, and (O", sone other purposes which
aren't as directly relevant in this case.

So what |'m saying here is the Administrator is
expressly directed by Section 101 that where there's a conflict
of laws, or any anbiguity, they should favor that interpretation

that will create |arger yards, nore open spaces, preserve air and

light.

M5. BROM:  Ckay.

MB. PRITCHARD. There is no --

MB. BROAN: And where there's a conflict is in the
view of the Zoning Admnistrator. |Is that not correct?

M5. PRI TCHARD: The Zoning Administrator, as |
understand his Letter of Interpretation, made his decision based
on the alleged right to build a row dwelling or convert to a row
dwelling in R4 District.

V5. BROMN: And so, therefore, the Zoning
Admi nistrator viewed no conflict. Correct? |In fact, the Zoning
Admi ni strator specifically advised you that your side yard issue
was not pertinent to this property. |Is that not correct?

M5. PRITCHARD: | believe that accurately describes
what the Zoning Administrator said in his letter.

MS. BROM: And further said that a row house was
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permtted as a matter of right in an R4 District. Correct?

MB. PRITCHARD: | understand that was the basis for
his decision in this case.

M5. BROM: And in the Zoning Administrator's view,
there was no conflict with respect to the regulations. Correct?

V5. PRI TCHARD: That woul d appear to be accurate,
given his Letter of Deternination.

M5. BROMN: And so, therefore, no need to defer or
refer to any other statute, or any other provision.

M5. PRITCHARD: Yeah. | refer to it in this case,
and in nmy arguments here because the Board of Zoning Adjustment
is, of course, <charged wth reviewing the Adnmnistrator's
decision, so | wanted to bring those regulations to their
attention as well, because | believe in this circunstance they
shoul d have been pertinent for the Adm nistrator.

MB. BROM: And so --

M5. PRI TCHARD: The fact that he chose not to refer
to them | believe that he should have, and that's why | raised
t hem here.

V5. BROMAN: Simlarly, your argunent wth respect
to land value, there was nothing before the Zoning Adm nistrator
that would have determined that your |and value had decreased.
Correct?

M5. PRI TCHARD: Wl --

MB. BROMN.  Yes or no?
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M5. PRRITCHARD: | think it's a fair presunption to
assune that if -- well, what 1'd like to point out, one, the
permt in its application did not show the Adninistrator the
configuration of the neighboring properties. However, prior to
issuing the Letter of Determination, the Administrator certainly
was aware of the configuration and the affect on neighboring
properties because |, nyself, and ny husband had brought this to
his attention. So yes, | believe the Admnistrator was aware
that this addition would be very likely to reduce the value of ny
property. | had not, you know, had it appraised and subnitted to
the file an appraisal of exactly how rmuch the value would go
down.

M5. BROMN: But the Zoning Adm nistrator is charged
with assuming that your property values decreased because you
chal I enged hi s deci sion?

IVB. PRI TCHARD: I think that the Zoning
Admi ni strator could be concerned and make a fair judgnent, and
should -- ought to presume, in fact, that this addition would
decrease the value of ny property based on the description that |
had provided to the Zoning Adm nistrator. Whi ch, of course, he
could have -- you know, had every power to validate, verify, you
know, find out if ny description was accurate, et cetera. But if
he were looking at the plats and |ooking at the neasurenents of
how close this addition, this towering two-story addition is

going to be ny smaller home, | think he should presune that it is

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

44

going to decrease the value of ny hone. And that is what |
asserted to him prior to his issuance of the Letter of
Det er mi nati on.

M5. BROAN: O possibly increase the val ue of your
hone.

M5. PRITCHARD: O ny hone? | doubt it. | nean, |
don't know what the basis for that woul d be.

V5. BROM: You don't know whether or not the
Zoning Admnistrator in reaching a decision was aware of the
configuration of the neighboring properties?

M5. PRI TCHARD: When the permt application was
filed, it's ny understanding given the rules that govern such

applications, that it should have, in fact, indicated also in its

drawings the location and configuration of nei ghbori ng
properties. It did not do so. However, prior to the issuance of
the Letter of Determination in August, | and ny husband had

already had conversations with M. Toye Bello and M. Johnson

hi nsel f, in which we had described over the phone the
configuration of neighboring properties. So based on the
information that | had provided to them by phone, | believe that
they were, in fact -- did have an understanding of the
configuration that exists there. It was not provided in the
initial permt application, and maybe with -- so could not have

been brought to bear, perhaps, in the initial permt decision.

V5. BROMAN And with that information provided by
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you and your husband, the Zoning Administrator affirmed his
decision. |s that correct?

M5. PRI TCHARD: Yes, he did, in his Letter of
Det er m nati on.

V5. BROM: Ms. Pritchard, just quickly, how many
single famly detached or sem-detached dwellings are there in
the bl ock in which your house is | ocated?

M5. PRITCHARD: Are you asking about the dwellings
facing 11" Street --

M5. BROMN: |'masking --

M5. PRITCHARD: -- of which mne is one of the row?

MB. BROM: The entire block, which would be the
street on which the 1018 Constitution Avenue, your street, as
wel | as the other two streets.

M5. PRITCHARD: | have to sort of nmentally picture
it inny--

CHAI RPERSON GRI FFI S: How about an approxi mation,
whether it's a majority or not, above 50 percent?

M5. PRITCHARD:. |'msorry.

CHAI RPERSON GRI FFI S: You're asking how many row
houses - -

M5. BROM: |'m asking her how many -- well, let me
ask you this. How many houses within -- approximately wthin
that block are not row dwellings?

M5. PRI TCHARD: I'm sorry, but it's difficult to
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answer the question because I'm only intimately famliar wth,
you know, the corner that's in question here.

CHAI RPERSON (RI FFI S: Ckay.

M5. PRITCHARD: | nean, | haven't gone around --

CHAl RPERSON GRIFFI'S: | think that --

V5. BROMN: Let me ask you this. Are there any
buildings -- are there any dwellings on your street, on your
bl ock that are not row dwellings?

MB. PRITCHARD: There is a house on the corner, but
as | understand it, the side yard is probably city property in
that case, |'m assuming, if ny understanding of how property
ownership on the HIll works, so | don't know if they're a row
dwel ling or seni-detached, the one on the corner of 11" and
Constitution.

M5. BROM: So it has a side facing a street.

M5. PRITCHARD: It's facing a street.

V5. BROMN: Abutting a street, so it's inpossible
for it to share a --

M5. PRITCHARD: But 405.5 would apply in that case.
Then there are -- including that corner house there are one,
two, three, four, five houses in a row, and then it abuts an
alley. Then there's an alley, and then there are, | would say,
perhaps ten nore houses that run all the way to the corner.

MB. BROMN: Al row houses.

M5. PRI TCHARD: Al row houses running to the
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cor ner.

V5. BROMN: So row houses are entirely consistent
with the properties that are currently devel oped on your bl ock.

M5. PRI TCHARD: O course. On Capitol HII, the
nmajority of hones are row dwel lings, yes.

M5. BROM: Ckay. And again, you can't point nme to
anything within the regulations that prohibits the conversion
fromone legal status of a property to another. Correct? Froma
sem -detached to a row dwel | i ng.

M5. PRITCHARD: Not a rule stating it as such, but
I would hold though that various regulations, including this case
405.3 do, in effect, prohibit such a conversion.

M5. BROM: | have nothing further.

CHAl RPERSON GRI FFI'S: Thank you.

M5. BROMAN: M. Chair, | would just ask that the
District, the Zoning Administrator reserve the right to review
the brief that was filed in this nmatter, since we did not have an
opportunity to.

CHAI RPERSON GRI FFI S: Sure. Are you anticipating
that you would want to respond in witten formfor that?

M5. BROMWN: Wiat | would ask is that | will review
it right here.

CHAl RPERSON GRI FFI'S: Ckay.

M5, BROM: And if we have any additional

questions, we'd like to ask Ms. Pritchard questions regarding it.
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CHAl RPERSON GRIFFI'S:  That's fine.

MR COOPER: Cood afternoon. M/ nane is Robert
Cooper . I'm with the law firm of Jackson and Canpbell, and |
represent the owners of the property located at 1018 Constitution
Avenue, N.E. | just have a few qui ck questions.

CHAIRPERSON GRIFFIS: Geat. And let ne just give
you ny boilerplate turning out that any cross exam nation that we
just went through, there's obviously no reason for you to repeat
it because it is for our benefit, so with that understandi ng,
you' re wel cone to proceed.

MR COOPER  Thank you, sir.

Ms. Pritchard, can you provide us with an idea of
what criteria you used to determine that the addition as proposed
and built would not provide your property with adequate |ight and
air, as you state is relevant under Section 101.1. You know,
what criteria did you use to determine that you would not have
adequate light and air?

M5. PRITCHARD: Well, | would just say that one, as
you' re probably aware, and Capitol H Il is predom nantly apprised
of row dwellings like ny owmn home, is already enclosed entirely
by walls on two sides. If you were to be in ny rear yard now,
you would see that it really does give a feeling of being
encl osed on three sides now It gives it a real tenement style
feeling. I've lived in New York Gty, as well, where it's nore

customary that homes be not only row dwellings, but then
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nei ghbori ng hones are, you know, only a nmatter of feet, you know,
I ess than 20 feet fromthe building in question.

Now, you know, New York CGty, other cities maybe
have different standards and custons of what buildings are I|ike,
and how close and proximate they are, so it mght be difficult in
an objective sense to say what's adequate. But | believe that
what's adequate should be referenced also to the neighbor and
character of the neighborhood, and what's customary and expected
when you purchase a hone in that neighborhood, what traditionally
has been the configuration and Ilayout of hones in that
nei ghborhood. And | would state then that it's -- | believe it's
hi ghly unusual in ny neighborhood to have a hone where there's
yet a third house encroaching in so closely, giving it the kind
of tenenent feeling that naybe exists in other cities, and maybe
is judged to be adequate in those cities. But | think the
reference of what's adequate, | think, should be referenced to
the character and tradition of the nei ghborhood.

MR COOPER It was your testinony though, was it
not, that this addition would not provide you with adequate |ight
and air?

M5. PRI TCHARD: Yes, that's right.

MR COOPER  kay.

M5. PRI TCHARD: Because now it severely overshadows
ny hone in ways that it hadn't been.

MR COCPER Is that because when you purchased
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your hone, as you said, there was no addition on this home, and
that --

V5. PRI TCHARD: That's correct. And | believe
that's why Section 101, as | read it, you know, does tend to
protect the status quo. It expressly talks about stability of
land values, of protecting air and light, and open space that
exi sts.

MR COOPER But are you saying then that it would
-- it's your position in your reading of these regul ations that
the addition, barring this issue of your -- of the side yard
that addition would not be able to be built at all? Wuld you
not have the sane result of, perhaps as you state, a tenenent
feel that, you know, that this addition could -- would otherw se
be built barring the discussion that we're having on the side
yard, that the addition could be built regardless, and would
still be facing your rear yard.

M5. PRI TCHARD: As has been nade clear from ny
argunents, ny concern is with the side yard requirements, which
assert require 1018 Constitution to have a side yard of at |east
ei ght feet.

Now | would interpret the regulations -- if they
had chosen to build a rear addition which would have extended
their building and filled in even a snmall dog leg they had in
their building, but had left at |least a side yard of eight feet -

okay. I may not have liked it because it still would have had
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sone inpact on ny property, it's true, but under the argunents
I've nade today, | don't believe | would have had a basis to
contest that. But | would further assert though, that wth the

addition, they are only 13 feet from ny rear w ndow, and that

additional eight feet. Prior to the addition -- | nean, | could
| ook at plats and diagrans. | think prior to the addition they
were maybe, you know, | don't know how wide their dog leg area
is. Prior to the addition, they were naybe 30 feet away, you
know.

If they were to build a lawful addition that went
out to the rear, but left eight foot side yard, then | would
still have 21 feet of the initial 30 that were there when |
bought the house, as opposed to left with 13 feet, so that
difference is significant to ne.

MR COOPER. So you're saying that the -- and this
was in the docunents that you recently provided that we didn't
have a copy of, that your --

M5. PRI TCHARD: The sanme information was in the
letter that attended ny initial application.

MR COCOPER  That your property -- the rear of your
-- you only have a 13 foot rear yard.

M5. PRITCHARD: That's correct. And that was noted
inny initial application for appeal.

MR COOPER  So your rear yard is not conformng,

or does not conform with the zoning regulations. Isn't that
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correct?

M5. PRITCHARD: Well, it's a 100 year old house, so
the --

CHAIRPERSON GRIFFIS: | think just yes is fine

M5. PRI TCHARD:  Yes.

CHAI RPERSON GRIFFI'S:  It's clear.

M5. PRI TCHARD: Right, but it's not because |
constructed anything there.

CHAI RPERSON GRI FFI 'S Ckay.

MR COOPER But there is an addition on your hone,
is there not?

M5. PRI TCHARD: No, ny home is the original
construction. That was built 100 years ago.

MR COCPER And again, | may have missed this
You said your concern was the reduction in value of your hone,
and that that should be taken into consideration, | presune, or
at |least under Section 101, something that should be taken into
consi derati on. What criteria have you used to determne that
there will be, or that there is a reduction in the value of your
property as a result of this --

M5. PRITCHARD: | have not --

CHAI RPERSON R FFI S: I think that was already
asked.

MR COOPER. kay. You also stated that -- in one

of your statements or a response to a question, that this is a --
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such a large addition upon your snaller house. 1Isn't it not true
that the addition is the sane hei ght as your hone?

M5. PRITCHARD: M home is a two-story home, but if
you -- | believe in eyeballing it, they have their two stories
And then | believe for the sake of symetry with the other side
the west side of their house, they have like an additional five
feet wall that goes up beyond their roof Iine. Wth that
additional five feet up there, and even standing alone, | think
if you were to view it straight on, it is, in effect, somewhat
taller than ny hone. And because of its proximty to ny rear
wi ndows, it definitely has -- it's this yucky bold concrete wall,
and it definitely has a sense of, you know, aesthetically of sort
of coming in on ny back yard, ny back wall

MR COCPER At the rear of your property, since
you have not provided phot ographs.

M5. PRITCHARD: | have in the file, yes.

MR COOPER Is there a fence at the end of --

V5. PRI TCHARD: Yes, there are photographs in the
file, in fact, that mght be useful to refer to. They were
attached to the original letter acconpanying the application.
And | refer the Board -- | assune, have you had an opportunity to
have a copy of that? It's Attachnent B to the letter that
acconpani ed our application. And | think it gives a clear
pi cture of how encroaching this wall is. At that point, the wall

was only partially built.
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MR COOPER And that was a solid wall, was it not,

across your property line? You had a solid wall. | nean, there

was no gate.

PRITCHARD: Ch, in ny fence?
COOPER: I n your fence.

PRI TCHARD: No, there was no gate.

COOPER kay.

5 » ® 2 B

PRI TCHARD: But access --

MR COOPER That's all the questions that | have.

CHAI RPERSON  GRI FFI S: Thank you. Any cross

exam nati on of the w tness?

M5. BROM:  No.

CHAI RPERSON  GRI FFI S: Did you have additional

Cross?

M5. BROMN: Unfortunately, | didn't nmake it very

far, but | don't believe | have any questions for the witness.

CHAI RPERSON GRI FFI S: Ckay. M. Cooper, do you

have any cross examnation of the witness? |I'm sorry. Dd
you don't have any other cross exam nation of the w tness?

MR COOPER  No.

CHAI RPERSON GRI FFI'S:  kay. Are you calling anyone

el se today, Ms. Pritchard?
MS5. PRITCHARD: No, |'m not.
CHAl RPERSON (RIFFI'S:  You're all set?

MB. PRI TCHARD:  Uh- huh.
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CHAI RPERSON  GRI FFI S: Very well then. Boar d
Menbers, questions of Ms. Pritchard or the witness at this tinme?

COW SSI ONER MAY: | just want to clarify one point
about the question that cane up in the cross examnation,
regardi ng whether if the property at 1018 C Street were, for sone
reason or another raised or a new property were built, it's your
contention that your reading of 405.3 is that a side yard would
be required for that property no matter what.

M5. PRI TCHARD: That they be constrained by the
sane regulation in that instance

COW SSI ONER MAY:  Right. And woul d have to seek a
speci al exception.

MB. PRITCHARD. That's correct.

COW SSI ONER  MAY: So even if that property were
the minimumw dth, 18 feet wide, that it would still technically
require an ei ght foot side yard

V5. PRI TCHARD: Wthout a special exception, yes
And | don't know if lots would be drawn that way so as to have
such a narrow lot in that circunstance, if that exists.

COW SSI ONER  MAY: And in the circunstance where
such a property is not bordering other properties, but is
bordering an alley, for exanple, which is also not -- a street
is covered in the code, but if it were an alley, again your
interpretation would be that it requires -- a side yard would be

requi red facing the alley.
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MB. PRI TCHARD: No. | believe that 405.5 would
apply in the case of an alley.

COW SSI ONER MAY:  Ckay.

M5. PRITCHARD: | believe that it could be read to
do so.

COW SSI ONER MAY:  Ckay. Do you see a substantive
difference between the notion of a party wall, or a devising
wal |, however it's referred to, and a lot line wall, because it's

used sonewhat interchangeably wthin these various definitions

and regul ati ons.

M5. PRI TCHARD: Uh- huh. I don't see any
substantive difference between the two, but | do understand the
requi rement of the regulations that when you have a lot line
wall, and a lot line wall, the regulations intend that vyou
shoul dn't have a wall abutting a wall, but you should share a
comon wall, so that would be how | would distinguish them and
where the distinction perhaps becones relevant, is that the
regul ations intend for row houses to share a conmmon wall. Not

just have a wall up against a wall with, you know, two inches in
bet ween or sonet hi ng.

COW SSI ONER MAY:  Unh-huh. And if they're built at
a separate time, then the lot line wall is sinply the acceptable
fall back or what have you, as opposed to requiring that that
wal | be renade as a party wall.

MS. PRI TCHARD: | nmean, |'m not a builder to know
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sort of how it would work froma builder's point of view, but ny
understanding would be that if you had -- if | understand your
question, if you had an enpty lot for exanple.

COW SSI ONER MAY:  Uh- huh.

M5. PRITCHARD: And you had a row of dwellings, the
| ast one of which cane up to that enpty |ot, because you raised
what ever was there, for exanple.

COW SSI ONER MAY:  Uh- huh.

M5. PRITCHARD: And the other one was pre-existing,
that to build a newdwelling in that raised lot --

COW SSI ONER MAY:  Uh- huh.

M5. PRITCHARD: -- you would have to build it using
the lot line wall here as a common wall for the two buildings,
however it is you do that in a building sense of things, as
opposed to build your own wall up to, but not joining it. That's
what | woul d understand.

COW SSI ONER MAY:  Ckay.

V5. PRI TCHARD: This is a lay person's view of
bui | di ng.

COW SSI ONER MAY: Al right. M next question is
for M. Schauer. And that is that, you started off your
statenent with the statenment that this boils down to whether the
Zoning Administrator should follow past practice and custom in
issuing a building permt as a matter of right for a side

addition. Not being the famliar with the full breadth of all of
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the building permts that have been issued since the zoning code
was enacted in 1958, or whenever the -- is it your contention or
your knowl edge that as a matter of practice, the Zoning
Adm nistrator sinply would issue -- | nean, has done this
essentially before in other cases consistently?

MR SCHAUER  He has, indeed. Past Adninistrators
have and in the Letter of Deternmination they refer to that, the
precedents of the past Administrators.

COW SSI ONER  MAY: Uh- huh. And how is that --
that's inconsistent though with what is -- what | understand
occurred with the case on 5" Street. |Is that right? The case on
5" Street would then -- would have been a departure fromthat if
a-- if, in fact, a special exception was required to build that
side -- in that side yard.

MR SCHAUER |I'mnot sure | would go that far. |
think the key thing here is that a new nechani smwas put in place
three years ago in 1998, which allows the side yard deviations to
be treated as special exceptions rather than variances.

COW SSI ONER MAY:  Uh- huh.

MR SCHAUER Now in a situation of a house like
1018, if they had to come before this Board and show -- and prove
the elements of a variance in order to put a side addition on,
they probably couldn't make it. It sinply would be too
difficult. They couldn't show hardship, and they probably would

have difficulty showing a practical difficulty. But under the
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speci al exception provisions of Section 223, we don't have to do
that any nore, so | think -- what | was alluding to was | think
the Administrators in the past, as a practical matter recognized
hey, some of these people are going to be left out if we don't
interpret the regulation to allow themto go to the party Iline,
or to the lot line as a matter of right. W don't have to do
that any nore. There now is a mechanism in place, and one, in
fact, that is well designed to deal with the very kind of problem
that's here; in other words, the issues of right, and air, and
privacy are things that have to be covered in the special
excepti on heari ng. And you folks get these all the time, and
they are deal abl e.

Sone of the cross examination here seenms to be in
terms of how these things are not defined. WlIl, you face that
all the time. These things have to be worked out, and sometines
wor ked out on an individual case by case basis.

| think the adoption of 223 was a mgjor thing. It
was -- there was no intention, |I'm sure, or ever any thought
that it mght apply in this kind of case, but it really does
apply very nuch. And the interpretations that were nade in the
past are a bit antiquated now.

COW SSI ONER MAY:  So woul d you say then that what
has occurred here with 1018 Constitution is really the anormaly at
this point, in light of what happened in 1998 with the Section

223. And that what happened on 5" Street is or should be the
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nor m

MR SCHAUER  Correct.

COW SSI ONER  MAY: Ckay. But there's -- again,
there is substantial precedent, either prior to 98 for these
sorts of additions being approved as a natter of right.

MR SCHAUER I'msure there are. O course, these
are kind of rare circunstances, but | suspect yes, there probably
are precedents. And certainly, they're referred to in the Zoning
Administrator's Letter of Determ nation.

COW SSI ONER MAY:  Ckay. That's it for nme.

CHAI RPERSON (R FFI'S: Thank you, M. May. Let nme
just get quick clarification on the ZA's Letter of Determ nation

So that's not, in fact, the letter to M. and Ms. Pritchard
that you're referring to, August 20"

MR SCHAUER  Yes, it is.

M5. PRI TCHARD:  Yes.

CHAl RPERSON GRIFFI'S:  That is what you're referring
to.

MR SCHAUER  Yes.

CHAI RPERSON CGRI FFI S: Al right. Can you just
poi nt out the precedent? | thought you had indicated that the --
M. Johnson, who was a signator on this, referred to past
Admi ni strators

MR SCHAUER R ght . It's in the very |ast

par agraph of the --
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CHAI RPERSON GRI FFI S: No, it just takes nme to say
it to find it, so | just put ny eye to it. Very good. Thank
you.

MR COCPER Yeah. I didn't think it was there
either.

M5. PRITCHARD: He doesn't specify any exanpl es of

CHAlI RPERSON (R FFI S: No. Exactly. Exactly. He
just -- and for other Board Menbers, it's obviously right there,
the zoning regulations that previous precedent established by
past Zoning Admi nistrators is what was said.

MB. PRI TCHARD: Right.

CHAI RPERSON GRI FFI S: Ckay. Any ot her questions?
Yes, Ms. Renshaw.

VI CE CHAl RPERSON RENSHAW  Yes, M. Chai rman.

Ms. Pritchard, | wanted to ask you the date of the
phot ographs that are in the file. |1'mholding themup, and --

M5. PRI TCHARD: Yes. Those were taken -- | can
just give you an estinmated date of the week or two prior to when
we -- they were taken -- let nme think now what they were taken in
preparation for.

CHAI RPERSON GRIFFIS: | think it was --

M. PRITCHARD: Well, | can give you -- | wsh |
could -- | was going to give you one date, and now |'m not

precisely sure. They were either taken within the week prior to
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when we filed this appeal, which is -- we filed it on Cctober
30", or a week earlier than that in preparation for when we first
brought our claim to a Conmittee of the ANC They were taken
just -- so either md-CQctober, end of Cctober.

VI CE CHAl RPERSON RENSHAW O 2001.

M5. PRITCHARD: O 2001.

VI CE CHAlI RPERSON RENSHAW Al right.

M5. PRI TCHARD: They started digging and building

in early August. I think like the sane date that we got our
letter to M. Johnson, |ike August 7", August 5", somewhere in
t here.

VI CE CHAI RPERSON RENSHAW Al right. And since
then, have you submitted any photographs of what the property
| ooks |ike fromyour vantage point?

V5. PRI TCHARD: I have not, but the exterior
structure, that wall that faces us, is conpleted.

VI CE CHAl RPERSON RENSHAW  And can you tell me how
many wi ndows are | ooki ng out on your property?

M5. PRITCHARD: They do not have w ndows facing our
property, but they do have a deck that goes out that would | ook
over to our property.

VI CE CHAI RPERSON RENSHAW | was going to ask you
about the deck in your submssion of -- let ne refer to the date
SO0 we can be accurate, February 26", 2002.

M5. PRI TCHARD: Yes.
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VI CE CHAI RPERSON RENSHAW  You have a diagram of
the proposed addition to 1018 Constitution Avenue, N E

M5. PRI TCHARD. Yes.

VI CE CHAl RPERSON RENSHAW  And its relationship to
the 11" Street properties, and | note the deck. And | can't

quite tell whether it's a step-down deck, and I can't tell how

high it is, and whether the deck overlooks -- |o00ks over your
fence.

V5. PRI TCHARD: Uh- huh. I would just -- vyes, it
does | ook over the fence. Yes, they -- the way | see it, it
seens like a two-story deck, and perhaps the owners could

describe it better if they are to testify, but the upper story
deck has, you know, like a waist level brick wall, which cones up
just a few feet above our fence. Ckay? | don't know how many
feet, maybe six feet above our fence. And so then you could wal k
out on the deck and you would be looking into our yard and our
rear, because the wall then sort of breaks there, but the deck
conmes forward. It's an open second fl oor deck.

VI CE CHAl RPERSON RENSHAW Al l right. And there --
from the two-story additions, there are sliding glass doors
comi ng out on the deck, some access way out onto the deck.

M5. PRI TCHARD: Yes, there's a doorway of sone
sort. Yeah. | don't know if it's sliding glass. | don't think
it's put on yet, last | |ooked.

VI CE CHAlI RPERSON RENSHAW  Wien you first began to
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-- well, when you began your worry about this addition to the
property --

M5. PRI TCHARD:  Uh- huh.

VI CE CHAI RPERSON RENSHAW  -- was the deck part of
the plans that you saw initially, or was --

M5. PRI TCHARD: Yes.

VI CE CHAl RPERSON RENSHAW  -- the deck added to it?

M5. PRI TCHARD: The diagram that you were just
referring to, | pulled that -- the architectural -- the
architect's sketch of 1018, that's part of that page, | pulled
that from attachment to their initial permt application, and
then | sinply blocked out -- | sinply -- actually, well there's
nothing really to block out except sone handwriting. | drew in
then the 11" Street properties, which weren't initially on their
pernit application, did not show how the 11" Street properties
were situated in relationship to 1018, so the deck was indicated
intheir initial permt --

VI CE CHAI RPERSON RENSHAW Al right. And you're
contending that the Zoning Admnistrator did not take into
account the inpact of this addition on your property, or those
properties along 11" Street.

M5. PRITCHARD: Did not give it the weight that he
shoul d have, yes.

VI CE CHAl RPERSON RENSHAW Al right. Thank you.

CHAI RPERSON (RI FFI S: On that, you pulled off the
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plat plan fromthe permt application.

M5. PRI TCHARD:  Yes.

CHAl RPERSON GRI FFI S: And it's your understanding
that nmore of the surrounding context would be required in terms
of the standard of permt application?

M5. PRITCHARD: Yeah. | wish that | had -- | don't
have like the rules in front of ne now, but at one point in the
course of all this when | was at the DCA |ooking at files, | was
| ooking at sort of an instruction sheet, you know, to howto file
for a permit.

CHAI RPERSON GRIFFI'S: R ght.

MB. PRI TCHARD: And as | recall, in those
instructions that are nmade available at the DCRA, it said that
you' re supposed to also note, you know, surrounding properties,
give sone indication of the context. But |I'msorry.

CHAI RPERSON GRI FFI'S:  Ckay.

M5. PRITCHARD: And perhaps | shoul dn't have spoken
without being able to refer concretely to the reg, but it was --

CHAI RPERSON GRI FFI S: No, that's all right. I
nmean, we --

M5. PRITCHARD: -- from a recollection at |ooking

at those instructions.

CHAl RPERSON GRIFFI'S:  -- don't expect you to be an
expert at it. | wonder if --
M5. PRITCHARD: And then that nade nme note that -- recall
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like maybe that's why they're supposed to do it because, you
know, this case initially they didn't have that information
there, although they did have it prior to issuing the Letter of
Det ermi nati on based on conversati ons.

CHAI RPERSON GRI FFI'S:  Yeah, | understand all that.

I just wanted to get quick clarification on that sinple thing.

M5. PRI TCHARD:  Yeah.

CHAI RPERSON (RI FFI S: It may, in fact, be another
phase of the permitting that would not necessarily have gone up
to the Zoning Administrator, but we get your point clearly.

Let ne ask you first, did you receive the letter of
February 19", 2002 signed by M. Kress, indicating that this
Board would be looking at Oder MNunber 17 of the Zoning
Conmi ssion? Are you in receipt of that?

M5. PRI TCHARD:. Yes.

CHAI RPERSON GRI FFI S: Ckay. It is Exhibit Nunber
22. Can | have you comrent on Order Nunber 177

M5. PRITCHARD: Let ne just --

CHAI RPERSON (RI FFI S: Do you have a copy in front
of you? If not, I'lIl give you one.

M5. PRITCHARD: | thought that | had. GCkay. Here,
| do have it.

CHAl RPERSON GRIFFI'S:  Then take a minute if you to,
toread it.

MB. PRITCHARD: This is dated February 19"
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CHAI RPERSON GRIFFIS:  Yeah. And the letter is not
i mportant.

M5. PRI TCHARD:  Yeah.

CHAI RPERSON GRI FFI S: The letter is telling you
that you should | ook at O der 17, which should be attached.

M5. PRITCHARD: Right. Yes, well the way that | --
| understood O der 17 as being -- that was when they -- when the
Commi ssion first passed the section that |I'm basing ny entire
argunent on, which is Section 405. 3.

CHAl RPERSON GRI FFI'S: Unh- huh.

M5. PRI TCHARD: And so | have sinply honed ny
argunents in that light so as to suggest to you how | believe
405. 3 shoul d be interpreted.

CHAI RPERSON GRI FFI'S:  Ckay.

M5. PRI TCHARD: I think it is totally appropriate
that that be the focus of this hearing.

CHAl RPERSON GRI FFI S: Ckay. Good. Any ot her
questions, Board Menbers, at this time?

VI CE CHAl RPERSON RENSHAW M. Chai r man.

CHAl RPERSON GRI FFI'S: Yes.

VI CE CHAl RPERSON RENSHAW  Just to go back to ny
questioning of M. Pritchard about those photographs taken back
in 2001, since then the property is finished, from your vantage
point? |n other words, what do you see now?

M5, PRI TCHARD: Now we see a two-story concrete
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block wall that covers roughly three-quarters of ny rear |ot
line. Ckay. And extends then into about half of ny neighbor's
rear lot line. And it goes up two stories, and then a further --
we haven't neasured it, but maybe five, six feet, four to six
feet above the roof |ine, because obviously it's that wall that
I'm concerned with, to reach a height that | believe, taken on
the level is even taller than our roof line. And it's just an
unfini shed concrete bl ock. You know, we've got a lot of the
concrete that spilled over into our yard, as well, from when they
first put that up. And then there's the deck.

Now the deck in the front face of -- the face of
the addition that faces Constitution Avenue, they've |ust
recently finished facing with red brick to match the rest of the
rear. I"ve gotten no indication that they intend to face the
wall facing me with brick or apply any finishing to it, so it
just goes up the two stories, you know, 13 feet out fromny rear
wi ndow.

VI CE CHAI RPERSON RENSHAW I n order to finish that
side of the addition, would they have to conme on your property?

M5. PRI TCHARD: They probably would to do the rear
portions of it. |If they were to face it with brick, for exanple
they woul d have to

VI CE CHAl RPERSON RENSHAW Al right. |s there any
lighting on that side of the building on the addition? Any

l'ighting?
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M5. PRITCHARD: Wat do you nean by |ighting?

VI CE CHAl RPERSON RENSHAW  Exterior |ighting.

M5. PRI TCHARD: At this point there is not. I
don't know if they intend to put exterior lighting on or not.

VI CE CHAl RPERSON RENSHAW Al right. I'm just
trying to get a sense of you being the Qpponent here, what you
see and how it's affected you since it's almost finished, it
sounds like it's al nost finished.

M5. PRITCHARD: Well, for purposes -- | nean, what
needs to be finished is the interior, which they're sawi ng and
hamreri ng every day, so | assune that that's proceeding at pace
as well, but the wall appears to be conplete, the wall that
affects me. And so the inpact it has is one, to look out, it's
quite unsightly to just look out at this close bare concrete
bl ock unfinished in any way.

But nore significantly even than that, because that
m ght be dealt with in various ways, but what can't be taken away
unl ess they, you know, are ordered to take the construction down,
is that -- is the way in which it shadows nmy hone, and just seens
to sort of, you know, overwhelm it. You know, it gives it a
tenement style feeling is the best way | can describe it.

VI CE CHAlI RPERSON RENSHAW  Thank you.

CHAl RPERSON GRIFFI'S:  Ckay. Unless there are other
qguestions, we'd nove this along. Any?  Ckay. Are you ready?

Very good. |If you can nove to the table for a brief nonent.
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(Of the record)

CHAI RPERSON GRI FFI'S: Wienever you' re ready.

MS. BROMWN Good afternoon, M. Chair, Menbers of

the Board. Again, Marie-Claire Brown, Assistant Corporation
Counsel on behalf of the Zoning Admnistrator. Rather than give
you a lengthy opening statenent, |1'd sinply nake a brief point

that the Zoning Administrator's view of this matter is that it
was sinply an application that was filed with the Ofice of the
Zoning Administrator, which sought to convert a sem -detached
home in an R4 District, which permts row dwellings as a natter
of right, into a row dwelling. And based on that, the Zoning
Adm ni strator properly issued the permt.

I'mgoing to ask M. Bello several questions, and
he' Il have an opportunity to be cross examined. | would note for
the record that there are some docunents which | probably shoul d
have brought up as a prelimnary matter, various docunentation
contained in Ms. Pritchard's appeal, which would lead one to
indicate that her interest is also representative of several
ot her  persons, including the Katellis (phonetic), anot her
nei ghbor, as well as her husband, none of whom have entered an
appearance in this natter.

| believe M. Steven Hanson, Colleen Koller Katilli
(phonetic), John Katilli and David Pritchard all indicated in the
Appel | ate package as persons with whom the sentinents were

simlar.
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CHAI RPERSON CGRI FFI S: Let ne just nmake a quick
statement on that in ternms of the backup. M. Pritchard would be
perfectly capable, and under correct procedure, pursuing this on
her own.

MB. BROM: Yeah. That's fine, sir.

CHAI RPERSON GRI FFI 'S Ckay.

M5. BROM: | just sinply wanted to clarify that
the persons who are listed in here as persons whose interests she
represents, in fact have not -- are not participating in this
matter.

CHAI RPERSON CRI FFI S: Ckay. W'l take note of
that, and possibly get some clarification on that also. Good.

M5. BROM: Could you state your nane and title for
the record, please

MR BELLG Toye Bello for the  Zoning
Adm nistrator's Ofice. Good afternoon.

CHAl RPERSON GRI FFI'S: Good aft er noon.

M5. BROMW:. M. Chair, would it be necessary that
we establish that M. Bello is an expert?

CHAI RPERSON GRI FFI'S: No.

M5. BROM:  Ckay.

CHAI RPERSON CRI FFI S: W are very faniliar -- |
don't want to speak expeditiously here, Board Menbers, but |
think we all concur, M. Bello would be an expert in zoning, and

is the Acting -- well, you're not -- are you Acting still, or are
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you the --

MR BELLO Acting.

CHAI RPERSON (R FFI S: Ckay. So the Acting Zoning
Admi nistrator. Very well

M5. BROMWW. M. Bello, are you personally famliar
with 1018 Constitution Avenue, N E. ?

MR BELLO Yes, | am

M5. BROMWN:  Ckay. And how did you becone famliar
with that property?

MR BELLO | believe | fielded a call fromM. and
Ms. Pritchard, either prior to the subm ssion of an application,
or in the course of the application being in process.

V5. BROM: Ckay. And what was your invol venent
with respect to this property?

MR BELLG Vell, the Pritchards expressed a
concern about what they perceived to be the proposed conversion
of a seni-detached structure to a row structure, and their belief
that it would not conply with the regulations. And | promised to
pay particular attention to the application.

V5. BROM: And did you, in fact, pay particular
attention to this application?

MR BELLO If my recollection serves ne correctly,
I think | reviewed the application, and | had approved it.

M5. BROAWN Ckay. In what Zoning District is this

property, 1018 Constitution Avenue, |ocated?
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MR BELLO The R4 Zoning District.

V5. BROM: What type of buildings, what type of
hones are pernitted in an R4 District, as a natter of right?

MR BELLO Detached single famly dwel lings, semi -
detached, or a row structure, single famly or flat two unit
bui I di ng.

M5. BROM: Are you familiar with any circunstances
in which one of those types of dwellings can be converted into a
different type under the regul ations?

MR BELLO Vell, there's nothing specifically in
the zoning regulation that precludes a single famly dwelling,
det ached dwel ling, or senmi-detached dwelling to be converted to a
row if they nmeet the condition of sharing one common division
wal | .

M5. BROM: |Is there any specific -- any particul ar
reason for the sharing of the one comon division wall?

MR BELLG I think one can only inmagine what the
exi sting condition would have been prior to the amendnent of the
regul ations to insert 405.3, which obviously did not require any
comon division wall prior to that anendnent. And that people
woul d have been able to construct face on |ine construction
wi thout sharing any wall on either side, or to be within one foot
of a side property lot line and qualify as a sem -detached
structure.

M5. BROAN: Based on your experience in the Ofice

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

74

of the Zoning Admnistrator, can a sem-detached property be
converted into a row dwel i ng?

MR BELLO Yeah, if it shares one common division
wall and a face on line wall on an adjacent lot Iline, they
certainly can.

M5. BROMN: And do those criteria apply to this
particul ar property at 1018 Constitution Avenue?

MR BELLO Yes, ma'am

M5. BROAWN Ckay. Wth regard to that conversion,
is there any specific procedure that a |and owner or a honeowner
must follow in order to do such a conversion?

MR BELLO Gher than the administrative
requirenment for a building permt, it would be a matter of right
construction.

M5. BROM: Ckay. At the tine that the application
was filed with the Ofice of the Zoning Admnistrator by M.
Sedl ack (phonetic), how would you describe the property at 1018
Constitution Avenue?

MR BELLO 1018 was an existing sem -detached
single famly dwelling that sought to convert to a row dwelling.
And it, | believe, shared the common division wall wth the
adj acent property to the west; thereby, neeting the condition of
405. 3.

M5. BROM: |Is there anything that required in your

review of the application or in your office's review of the
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application, a description with respect to the other adjoining
properties?

MR BELLO Not necessarily. In this particular
case, other than the need to ascertain that there was a common
division wall on one of either sides, it would no have been
necessary. No.

M5. BROM: And was that ascertainnent nade in this
case?

MR BELLO That's correct, by show ng the adjacent
property to the west where they share a conmon division wall.

M5. BROM: Were you aware at the time, or was your
office aware at the tine that this property abuts the rear of

Ms. Pritchard' s property?

MR BELLO | believe the survey evidenced that,
yes.

V5. BROM: Ckay. Did that cause any concern or
any -- did that require any special attention to this matter?

MR BELLO  Certainly not. I think the condition
of 405.3 is that one comon division wall be shared, and that
that condition was already net on the adjacent property to the
west . And noreover, this constituted a rare property lot line
for the Pritchards in a zone that would ordinarily not allow you
to build within 20 feet of that Iine. So considerably, there
woul d never be a common division wall there unless the Pritchards

constructed an accessory structure.
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MB. BROM: Could -- under what circunstances could
the Pritchards construct an accessory structure?

MR BELLO Wll, if the Pritchards are able to
adhere to the percentage of |ot occupancy limtation for their
zone district they, in fact, would be able to construct an
accessory structure that would be right on the line and abut this
wal | .

M5. BROMWN  And that accessory structure could be
two feet, two stories?

MR BELLO Not in this zone. This could be only
one story.

M5. BROMN: Ckay. Are you famliar with the
property |ocated at 220 5" Street, S.E. ?

MR BELLO | have becone so.

M5. BROAN  And what is your famliarity with that
property?

MR BELLO That, in fact, ny office sent it to the
BZA in error, and that's an aberration. That application should
not have been here.

M5. BROM: And can you expound on that a little?

MR BELLO Well, the application here sought to do
also an addition to the lot line, and | believe also already
shared a common division wall. Notw thstanding that the adjacent
property was only three feet away, which situation was

precipitated by the non-existence of 405.3 prior to anmendnent.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

77

That, in itself, would not have precluded the -- this property
from exercising their right to build a face on Iline wall
construction.

M5. BROM: And in your opinion -- well, let me ask
you this. Is there any difference, any technical difference
between the property at 220 5" Street, the proposed construction
at 220 5" Street and what's before the Board today?

MR BELLO Well, one could nake the argunent that
if any case personified the necessity for a judgnent call, that
this would have been the case, being that this wall was only
three feet froma side property lot line that was shared by each
adj acent  property. The significant difference wth the
Pritchards property is that the side property side line for 1018
constitutes a rear property lot line for the Pritchards under
normal circunstances, which they would not be able to construct
to within 20 feet.

V5. BROMN: Ckay. But again, your testinmony is
that that was an aberration?

MR BELLO That is correct, that on the face of
it, that application should not have been before the Board of
Zoni ng Adj ust nent.

M5. BROAN: Qher than the issues that were raised
by Ms. Pritchard or anyone else with respect to this property
construction, did the construction at -- proposed construction at

1018 Constitution Avenue neet all other zoning requirements?
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MR BELLO As evidenced by the issuance of a
Building Permit. That is correct.

M5. BROMN: Okay. In the final analysis, once this
construction is <conmplete, is there a side yard at 1018
Constituti on Avenue?

MR BELLG I think perhaps a reference to the
definition of a side yard would probably be instructive. And the
regul ati ons quotes a side yard as, "A yard between any portion of
a building or other structure and the adjacent side lot line
extending for the full depth of the building or structure."

Wth the addition here being faced on line, there
isn't a side yard. | also believe that the definition for a row
structure is also instructive, in that a row structure is -- a
row dwelling is defined as, "A one fanily dwelling having no side
yards."

I think that if the definition for a row dwelling

or the condition for not having a side yard were limted to

i nstances where you had a comon division wall, that a row
dwel I'ing would still have been satisfied.
M5. BROAN:  Coing back to Section 405 -- well, let

nme ask you this. Does 405 apply to this type of construction or
to this permt?

MR BELLO Wich of the 405s?

M5. BROM: Any part of 405.

MR BELLO Vell, 405.6 does. It says, "Wth the
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exception of the provisions in 405.1 or 2, a side yard shall not
be required in an R3, R4 Zone District." The enphasis is on
"shall not be required".

M5. BROM: How woul d that section apply to this
particul ar construction?

MR BELLO Wll, this construction has no side
yard. And furthernmore, 405.3 is all or nothing section. What
the section seeks to establish is that you either provide a side
yard. |f you indeed decide that you want to provide a side yard,
it shall be for no less than eight feet. But then the option of
not providing one is not removed from you. And if you tie that
and connect that to the definition of the possibility of not
having a side yard by having a face on line construction, | think
that it should be <clear to everybody that that's not a
requiremnent .

M5. BROMN: Ckay. So when you're doing your
anal ysis you woul d wal k through the steps starting with 405.1?

MR BELLO Wll, the -- in this case, the first
determnation would be whether you're in a zone district, of
course, that allows a row structure, and whether the proposal
neets the requirenents for being able to be a row structure,
which is only to share one common division wall, not two. And in
both i nstances, this proposal neets the standards.

IVB. BROM: Ckay. So you first nade a

determ nation that this structure, this building would be a row
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structure by definition.

MR BELLO That is correct.

V5. BROM And therefore, 405.1 and 405.2 would
not apply. Correct?

MR BELLO That's correct, because those only
apply to sem -detached structures and detached structures.

M5. BROM: And since those don't apply, 405.6 then
reads, "A side yard shall not be required in an R4 District."

MR BELLO That is correct.

M5.  BROMN: M. Bello, are you famliar wth
Section 101 of the Zoning Regul ati ons?

MR BELLO Yes, | am

M5. BROMN When do those regulations becone
applicable to your decision naking?

MR BELLG Vell, the applicability of those
sections inherent in the setback requirenents are already
enbedded and encoded in the regulations. One would surmse that
in those zone districts where side yards are required, that
they're required to be for a mnimm of eight feet on each side.

And that those setbacks measure to the lot line and not to
adj acent faces of wall, so that one can conclude that neeting
those standards woul d actually conply with the adequacy for |ight
and air.

M5. BROMN: Specifically, you heard Ms. Pritchard's

testinony about the interpretation and application for |ight and
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air, land value, et cetera?

MR BELLO Wll, I'm not required to ask about
land values, or to speculate about them wth respect to
addi tions. M/ job is basically to see if a proposal conplies
with the regul ations that have been set forth in this regulation.

V5. BROMN: Wien would you be required to nake a
determ nation with respect to light and air?

MR BELLO Well, the possibility would be in those
i nstances where those setback requirenents may not be conplied
with, and that in any event, such proposals are the purview of
the Board of Zoning Adjustnents, but this is not one of those
cases.

M5. BROAWN Wth respect to the testinony that you
heard on past practice and custom is it the practice of the
Zoning Administrator to follow all of its prior decisions?

MR BELLO Wen it's reasonabl e and accurate, yes.
| have provided Ms. Pritchard with other exanples where this
section has been applied in the sane manner that it was applied
to 1018. And | also need to, perhaps, dispute the validity of
M. Schauer's testinony, that the only condition under which you
could have no side yard is if you have a common division wall,
and that is not the case. The definition of a row dwelling
di sputes that, or dispels that. And the definition of a sem -
det ached structure al so dispels that.

MS. BROMN: | believe that's all the direct
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exam nation | have

CHAI RPERSON GRI FFI'S:  kay. (O oss exam nation?

M5. PRI TCHARD: M. Bello, 1'd like to first
guestion you nore about how you interpret Section 405. 3. If 1
understand the testinony that you just gave in response to Corp.

Counsel 's questioning, you referred at tinmes to Section 405.3 in
the sense of if -- you said if a proposed plan has met the
condition of 405.3, neaning that so long as it has an adjoining
wall on one side, that it is permtted then to convert to a row
dwelling. |Is that an accurate restatenment of your interpretation
of 405. 3?

MR BELLO As close as can be, yeah.

M5. PRITCHARD: (kay. So you're saying that 405 --
what 405.3 does, is it creates a condition that provided that
there's one adjoining wall, then you can build a row dwelling
fromside line to side line.

MR BELLO That the other wall does not have to be
a common division wall, that it can be a face on line wall.

MB. PRI TCHARD: Ckay.

MR BELLO As defined by a row dwel | ing.

M5. PRI TCHARD: Ckay. What do you nake of the
 anguage in 405.3 which does not, to ny -- which says, "Were a
dwel ling does not share a common division wall with an existing
building, or a building being constructed together with the new

building, then it shall have a side yard on each resulting free-
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standi ng side."

MR BELLO  Uh- huh.

M5. PRITCHARD: Wuld you agree that that |anguage
seens to be primarily concerned with circunstances where there is
not a common division wall, as opposed to those circunstances
where there is a common division wall?

MR BELLO Not really. If you -- you've got to be
able to imagine what woul d have pervaded prior to the anendnent
that created this section, which would have inconsistency wth
the definition of sem-detached structure, that seni-detached
structures would have been able to be constructed w thout any
comon division wall whatsoever. kay?

M5. PRI TCHARD: Ckay.

MR BELLGC And that to neet the definition of
sem -detached, w thout the existence of the requirenment for a

m ni num setback of eight feet if you're not right on the Iline.

Ckay?

M5. PRI TCHARD:  Uh- huh.

MR BELLO That people would have been able to
construct within one foot of each property lot Iline without
having one common division wall, so the intent of that section

was to remedy that oversight of the regulations, and not to
preclude the ability for row dwelling construction as a matter of
right in zone districts that allow them

M5. PRI TCHARD: But what then, again -- |
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understand that the reg can be read to say that where you have
two adjacent buildings, there shouldn't be a foot between them
they should share a comon division wall. Ri ght ? There
shoul dn't be one or two feet between them where they're --

MR BELLO Vll, that's not the only condition
that you may have two walls on the line. You nay have adjacent
property lines that have two face on Iine walls.

MB. PRI TCHARD: Ckay.

MR BELLO And that if you look at the definition
of sem -detached structure and row dwelling, that in fact, that
definition does not say that in order to be a row dwelling you
nust have two common division walls. And that 405.3 is also
consistent with that, in that it asks for a common division wall,
and not two common division walls.

M5. PRI TCHARD: Wll, but would you agree -- you
have 405.3 in front of you here.

MR BELLO  Unh- huh.

M5. PRI TCHARD: Is it not true that the I|anguage
says -- refers to where a building does not share a conmon
division wall, that that is what the section refers to, not to
whether it has to share one or two common division walls. But it
refers to the circunstances where a dwelling does not share a
common division wall, and goes on to state that then it shall
have a side yard on that resulting free-standi ng side.

MR BELLO Well --
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M5. PRITCHARD: Wuld you agree that -- |'msorry.

MR BELLO Go ahead.

M5. PRI TCHARD: Wuld you agree that where a
bui | di ng does not share a common division wall, that that side of
the building is free-standi ng?

MR BELLO Ch, absolutely not. You have to be
able to reconcile that with the fact that having a conmmon
division wall is not the only condition under which you have no
si de yard.

M5. PRI TCHARD: But Section 405 pertains to side
yards, and when side yards are and are not permitted, or are or
are not required, | should say. You're reading it as to
establishing conditions for where you can convert to a row
dwel l'ing, and so again, | just don't see how -- what do you nake
of the language where it's describing a circunstance where it
does not share a comon division wall, and goes on to say that
then you nmust have a side yard?

MR BELLO \Well --

M5. PRITCHARD: Wiat is it doing in Section 405, if
it's not pertaining to side yards?

MR BELLO Well, what I'msaying is this, is that
one -- if a rowdwelling was required to have two comron divi sion
walls, it would have been so defined in the definition section.
That's nunber one. Nunmber two, the only condition under which

you nmay not have a side yard is not linited to where you have a
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comon division wall; that in fact, the definition of side yard
requires for the building and entirety of this depth to setback
fromthe property lot line. Ckay?

MB. PRI TCHARD: Ckay.

MR BELLO And nunber three, if you -- if we're to
take your interpretation, it would nake absol ute nonsense of the
subdi vi sion rul es. | think the subdivision requirements would
then have been that in this instance where the side property |ot
line constitutes a rear property lot line for you, that the
subdivision rules would never allow for a mninmm |ot size of
1,800 square feet, to be subdivided next to where you share a
property lot line that's a rear property lot |line, because it
recogni zes that there would never be a comon division wall,
because you could not ever build your rear property lot |ine.

M5. PRI TCHARD: Do you know of many circunstances
where following the date on which 405.3 was passed, which was
1970, that new lots have been created in the Hstorical Capitol
HI1l District that are only 1,800 feet, and would be rendered
worthless by nmy interpretation of this reg, because --

MR BELLO Absolutely. | mean, | sign subdivision
plats every day, and dissemnate such information, that the
absolute mninmum ot size that you can have in a R4 Zone for a
row dwelling is 1,800 square feet.

M5. PRITCHARD: And you have routinely approved new

| ot subdivisions for new buildings with that size property, where
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it's abutting a rear to side like this?

MR BELLO Absolutely, or else the subdivision
rules would have spoken to that, but it would make no sense for
the regulations to allow a subdivision of a lot size, and then
that it automatically renders wuseless, because you cannot
construct the type of structure that you're allowed to construct.

M5. PRITCHARD: Wbuld you say that the circunstance
that exists here where you have a side lot line to a rear |ot
line without any alley, is that extrenmely common in the Capitol

H 11 neighborhood, or is it relatively rare?

MR BELLO | don't think it's peculiar to Capitol
HIl. It's ranpant in every R4 District Ward-wi de, G tywi de.
M5. PRI TCHARD: You referred to -- in justifying

your interpretation of 405.3, you referred to the circunstances
in which this regulation was passed, and circunstances or

practices that existed prior to and subsequent to its passage.

Do you have any further like, you know, conmttee/conm ssion
hearing m nutes, or any docunentation about, you know,
di scussions that -- and debates that went into the passage of

this regulation that supports your interpretation?

MR BELLO Wl |, nunber one, |'ve been only 12
years in the Zoning Admnistrator's Ofice, and this
interpretation is the precedent interpretation of previous Zoning
Admi nistrators. And from ny experience, that | can only inagine

that conditions that woul d have existed prior to the existence of
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this specific section, which | considered to have been a
significant oversight of the regulations.

M5. PRI TCHARD: So you don't have any of the
docunented history of sort of debates or discussions of the
Commission as to what they intended when they passed this
regul ati on.

M5. BROM: (bjection. | think that information is
readily available if there's a legislative history search done.

CHAI RPERSON GRI FFI S: Your objection is that M.
Bello can't answer it because it's readily avail abl e?

M5. BROM: | object to the formof the question.

CHAI RPERSON GRI FFI'S:  kay. Do you want to rephrase
t he question?

M5. PRI TCHARD: Yeah. Do you -- Corp. Counsel
suggests that this sort of legislative history would be readily
avail abl e. Are you fanmiliar with, or do you have here for the
record any such history that supports your interpretation of
405. 3?

MR BELLO | think that the nunmerous and hundreds
and hundreds of such conditions that are being approved and
applied in this nmnanner is enough evidence. I think that
considering the testinmony that |'m giving here today about, you
know, what the |ogical reasoning wuld be, should be evidence.
I'm quite confident that there's no error in the application of

t hat section.
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M5. PRITCHARD. Can you offer to ne -- well, never
mnd. No, I'm-- that's all. 1'mdone questioning.

CHAI RPERSON GRI FFI'S: Any cross?

MR COOPER  No.

CHAI RPERSON GRI FFI S: No. Ckay. Questions from
the Board. M. Bello, let ne just start off. Is there a
difference in your interpretation between a conversion of, in
this case, a sem-detached to a row dwelling, and an addition to
a seni-det ached?

MR BELLGO No difference, sir.

CHAI RPERSON GRIFFI'S: No difference.

MR BELLO Because you woul d have to be doi ng that
addition --

CHAI RPERSON CGRI FFI S: Ckay. And so, in terns of
this application, is there any determnation that would
constitute a length of wall that would be on the property line
that would substantiate a row dwelling definition; neaning that -
- it's actually two-fold. Wt is -- you can answer both. Wat
is the area conceivably that was the side yard of the semi-
detached now defined as in your interpretation? And then, is
there a mninum or there wouldn't be a maxinmm say for |ot
occupancy. Is there a mninum of which a wall needs to be
constructed on that to establish -- on the property line, the |ot
line to establish a definition of a row dwelling?

MR BELLO Vell, there really isn't any mninmm
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requi rement or nmaxi mum requirenent. But clearly, where your
addition is not for the depth of the existing building, then
you're creating an open court.

CHAI RPERSON GRI FFI' S Unh- huh.

MR BELLO For which a mninum wi dth requirenent
of six feet suffices.

CHAI RPERSON  GRI FFI S: Ckay. And so in your
interpretation in looking at this, you find that they are --
actually a conformng court was established.

MR BELLO Well, sinply converted what was a side
yard to a court.

CHAI RPERSON GRI FFI S:  kay. And how about the step

back in the building, which I only have the submission, and |'II

hold it up. | don't know if you' ve seen this or not. | can give
you a copy of this, and let me reference it if it's -- it's
Attachnment B of the February 26" Cearly, | would agree that

there's a courtyard established at the seven foot dinension.
Does the courtyard definition or classification change as that
step in of the rowdwelling at all?

MR BELLO It's sinply the continuation of the
court, which becomes w der at that point.

CHAI RPERSON GRIFFI'S: Ckay. And so that area is,
in fact, defined by three walls. You would not find that as
anot her definition of a court. You would still maintain that it

is an open court.
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MR BELLG It is one continuous open court.
That's correct.

CHAI RPERSON GRIFFI'S:  Ckay. Let ne push it just a
little but farther. Wuld that need to be called any sort of
court niche or anything of that nature that it steps in at that
poi nt ?

MR BELLO | believe a court niche by definition
isreally only an architectural enbellishnent of a wall --

CHAI RPERSON (Rl FFI S Unh- huh.

MR BELLO -- so | don't believe that that's what
this woul d be.

CHAlI RPERSON (R FFI S: And what would -- 1"l pull

it up here, but what would be the definition of a closed court?

MR BELLO A closed court is, | believe, a court
that's either enclosed in entirety by a wall, and let ne refresh
ny nenory here.

CHAl RPERSON GRIFFIS: Ckay. | nean, | have it. |
don't want to put you on the spot here. | can read it also.

"Surrounded on all sides by exterior walls of a building, or by
exterior walls of a building and side of rear lot lines, or by
alley lines where the alley is less than ten feet in width."

MR BELLO  Unh- huh.

CHAl RPERSON GRIFFI'S:  So | think the operative word
there would be "closed", it would be on all sides. GCkay. So in

the same respects this -- well, is -- in your analysis of the
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addition, you found this also conformng in all other aspects in
terns of | ot occupancy.

MR BELLO That is correct, because by converting
to row you up your by going to 60 percent |ot coverage instead of
40.

CHAI RPERSON GRIFFIS: Ckay. And if you could, and
I think Ms. Pritchard was getting you there, or walking down, in
ternms of the Zoning Commission Order 17, could you speak to the
fact of that this -- that the stand by the Conm ssion was, "The
proposed text change was to ensure the provision of adequate"
and I'mreading this - "adequate side yards for all residential
bui | dings regardl ess of zoning district in which they lie." And
then it is then incorporated into 405. And is it correct that
your statement, your belief is that the conversion of this to a
row dwel ling therefore steps you away fromthis provision?

MR BELLO That's correct, because what woul d have
pervaded against prior to the existence of this amendment, was

that sem -detached structures could have had on one side a face

on line wall, and be within a foot of a property lot |ine because
there were not mninmum setback standards, if you did not -- you
didn't want to provide nore than that. Because if you |ook at

that section, wthout the existence of that section, and if you
look at that in tandem with the definition of a sem -detached
structure, that in these zones that a sem-detached structure

woul d have had a face on line wall, and still build within one
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foot of the property lot line, and still qualify as a sem-
det ached structure. And then the adjacent property owner would
also be able to do that. So in effect, you would have walls
within four feet of each other, so this is what | referred to as
an all or nothing anendnent. It's either you provide the full
eight if you decide to setback, or you don't set back at all by
meeting the one party wall requirenent for a full structure.

CHAI RPERSON GRI FFI S: Ckay. And in ternms of --
just for ny edification, what would be the reason for stepping
back just a foot for definition of sem-detached as opposed to
r ow?

MR BELLGO  Well, because you would then still be
able to satisfy the requirement for the definition of a side
yard. And the definition is that the yard be open for the entire
depth of the buil ding.

CHAl RPERSON GRI FFI'S:  Un- huh.

MR BELLO And you need not be eight feet away to
be qualified as a sem -detached structure. You could be a foot
awnay. As long as that setback was consistent for the depth of
the building, you're still a sem -detached structure.

CHAI RPERSON GRIFFI'S:  But you're saying that there
woul d be some benefit, sone bonus for going for a sem -detached
as opposed to a row by just setting back a foot, somewhat
circunventing sone sort of restrictions.

MR BELLO Well, yeah. | believe that perhaps it
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woul d have had a significant inpact on light and air, if down the
row each sem -detached structures in this zone district could
have been able to build within two feet of each other.

CHAI RPERSON GRIFFIS: Oh, | see. So it was nore --
your interpretation, it was done nore as a preservation of that
aspect. | guess I'mstill, and | won't pursue it much further.
['m not sure why -- | nmean, first of all, do you have any
exanpl es of that happening? And actually, | don't need you to
answer that. |I'mnot sure why we'd be trying to protect that in
that it seenms sonewhat nore restrictive if you were in R4,
having to be a sem-detached dwelling. It's certainly nore
restrictive in terms of what the lot size and all would be. You
understand where I'm going? |'m not sure what would be pushing
one to nove a building line to that, but I'm not sure | need to
explore it much further.

MR BELLO Well, | don't know  Maybe people were
not that neighborly before that. Mybe they didn't want to share
a party wall. Maybe people just preferred not sharing walls wth
their neighbor, and the ability to be that close to the property
lot line would have --and noreover, would have given you a |ot
bigger in square footage size building. And the natura
intention of builders would have been to maximze by building as
cl ose as possible to the property lot line as they coul d.

CHAI RPERSON GRI FFI S: Ri ght. If they had a |ot

that could support a sem -detached definition in the zone that it
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was required. GCkay. Well, with that -- and they're in the wong
city if they don't like common walls. | can tell you that. Any
ot her questi ons?

VI CE CHAl RPERSON RENSHAW  Yes.

CHAI RPERSON GRI FFI'S:  Yes, Ms. Renshaw.

VI CE CHAI RPERSON RENSHAW Uh- huh. M. Bello, |
have several questions for you. You stated that the Canfield
(phonetic) case that has been referenced today has -- was in
error, it was an aberration. Did the ZA alert the BZA not to
review the case because it was in error?

MR BELLO Not to ny know edge, probably because
it didn't cone to our attention before the case was heard. But
let me state that the Zoning Office is not infallible. W're not
here, perhaps, to decide whether the Zoning Adm nistrator errs
soneti nes. I think we all know that we do, as the BZA has
est abl i shed. But whether there's a logic, a logical reason to
the way a particular section is applied, and ny experience is
that the way it is applied here is the way that we've applied it
nurer ously around the city.

VI CE CHAl RPERSON RENSHAW Al right. Thi s
particular application, what was given to you to review? You
said that you reviewed this yourself.

MR BELLO Are we tal ki ng about 1018 now?

VI CE CHAl RPERSON RENSHAW | want to know what ki nd

of paperwork was given to you to review this particular
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application? Wat did you have before you to nake --

CHAI RPERSON GRI FFI'S:  This case?

MR BELLO This case?

VI CE CHAl RPERSON RENSHAW This case, not the
Canfiel d case.

CHAI RPERSON GRI FFI'S: R ght.

VI CE CHAlI RPERSON RENSHAW  Thi s case.

MR BELLO Well, your custonary docunentations for
filing a building permt, DC Surveyor's plans, application,
bui I di ng survey.

VI CE CHAI RPERSON RENSHAW  Ckay. Al right. Now
the plat showing the abutting property, is that required in the
permt instructions, because there was sone reference by M.
Pritchard that she took the surveyor's plat and drew on it to
show the abutting properties. 1Is it part of the instruction that
the applicant subnmt a plat showi ng the abutting properties, and
therefore, you would pay attention to that?

MR BELLO Not in the pursuit of a matter of right
proposal . I think the only requirement is that you provide the
surveying for the specific property that you propose to work on.

But, you know, the process has a system of checks and bal ances,
so the question would have been to the Applicant, if there was a
common division wall on either side of this property. And that
if, in fact, accurate information was not given, then field

i nspections woul d have readily picked that up.
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VI CE CHAI RPERSON RENSHAW Al right. Now it

states on the application, and it says, "Description of proposed

work. Two story addition on rear of existing home." Now first
of all, there's no nmention of a deck in that. And doesn't that
nean, or could not we read into that that it's going to be -- the

addition is going to be the size of the existing part of the rear
of the hone? In other words, not enlarged, but just the existing
rear dinension, that that would be an addition to the existing
di nensi ons of the rear wall?

MR BELLO No, ma' am

VI CE CHAl RPERSON RENSHAW Wy not ?

MR BELLQO The building application is but one of
the docunents that you subnmit in the course of seeking a building
permt, part of which would require that you have survey and
pl ans. And those survey and plans would have some consistency
that would give the reviewer a definitive picture of what's being
pr oposed.

VI CE CHAI RPERSON RENSHAW Wiy isn't the deck
mentioned on that, and then also mentioned on the permt? |Is
there a separate permt for the deck?

MR BELLO And there wouldn't have been a
requi rement for a separate permit. |'msaying that to the extent
that there's omssion of |anguage on the application, that one
cannot junp to the conclusion that, in fact, the deck that was a

part of this approval, that the deck is anply reflected on the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

98

survey, and |I'msure on the plans that were submtted.

VI CE CHAI RPERSON RENSHAW But isn't the permt
what speaks to the -- what you have approved?

MR BELLO Permts and the plans, and the plats.
It's not the --

VI CE CHAl RPERSON RENSHAW  But they don't put the
plans and the plat up in the window They put the permt up in
the wi ndow, and so that should be, to ny mnd, what says what you
have passed, and so it doesn't say anything about a deck, so |
questi on whether or not the deck was part of this.

CHAI RPERSON (Rl FFI S: Let ne just get quick
clarification, Ms. Renshaw and M. Bello. Wat else is required
to be on-site at all times with the issuance of a pernit?

MR BELLO The approved set of plans.

CHAIRPERSON GRIFFIS: R ght. So --

VI CE CHAl RPERSON RENSHAW  So there are --

CHAl RPERSON  GRI FFI S There would have to be
stanped permt approved plans, and that would be the permt
posting, which |I agree, | think Ms. Renshaw is picking up on the
fact that it reads just two story addition, and she's seeing that
there's actual deck involved. | think M. Bello's point is
clearly that the deck is part of the two-story addition, but for
clarification, the entire plans would have to be on site and
those that woul d be stanped approved for the permtting process.

VICE CHAI RPERSON  RENSHAW Al right. I
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under st and. On the application, | refer you to line nunber 16

whi ch says, "The proposed uses of the building or property."

First of all, in 13 it's the existing uses of the building or
property which says, "Single famly sem -detached.” Then under
proposed wuses, the application says, "Single famly seni-
det ached. "

MR BELLO  Unh- huh.

VI CE CHAl RPERSON RENSHAW  So what happened here?
It doesn't say row dwelling. It doesn't say conversion. Thi s
addition converts the sem -detached to a row dwelling. It just
says, "Single famly sem -detached. "

MR BELLG Ckay. | appreciate what you're
pointing out to ne which nay be, you know, mnor oversights on
the application, but | doubt that they speak to what has been
approved in terns of the plans submtted. And then if -- to what
extent this is significant, they're issues that can be easily
adm ni stratively corrected.

VI CE CHAI RPERSON RENSHAW  But you were | ooking at
this, and this is what is before you as the application, along
with the drawings, et cetera, and you see a discrepancy in the
appl i cation. And this is part of a public file, so isnt it
correct that you should have nmade sure that the application was
absolutely correct, so that there would be no nisunderstandi ngs
if and when any abutter to the property |ooked at the file, that

there would be no ambiguities that would set them off in a
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direction of an appeal or sone problemthat they would present to
you, such as letters asking for work to be stopped, et cetera?

MR BELLO And | concede that there probably are
sone technical mnor errors in this application, but nmy point is
that the plans that were reflected on -- that were submtted for
review were probably nore indicative of what was proposed, and
that was what was reviewed, not the specific mnor technical
errors of the |language of the application, which is not unusual
on the part of applicants in how they enploy sone of these
| anguages.

VI CE CHAI RPERSON RENSHAW Uh- huh. But you
reviewed this.

MR BELLO  Wat we reviewed was the conversion to
a row structure. That's correct.

CHAI RPERSON GRI FFI S: Let ne follow up on that
qui ckly.

VI CE CHAl RPERSON RENSHAW  Go ahead.

CHAl RPERSON GRIFFIS: M. Bello, what you're saying
then is actually you look at this application, and would have
then had to make that deternination that that's how this
application should be viewed. Meani ng, you've |ooked at the
application. Wat the applicant is telling you is this is doing
anay wth the side yard of seni-detached, because they're
classifying it as a sem -detached. You would then take it upon

yourself to re-evaluate the application based on the further
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drawi ngs, and then do your analysis based on your re-evaluation
of it?

MR BELLO Well, ny analysis would be based on the
consi stency of the survey and the plans submtted. The questions
in those boxes pertain to 18 really speak to the existing use of
the building, not the type of building that's being constructed,
so ordinarily, an applicant is really not required to tell us
what type of building, whether it be row or seni-detached, or

detached that they intend to construct and add on to. The plans

and the plats would adequately speak to that. What the
application asks for is the use of a building. It's a single
famly.

CHAI RPERSON GRI FFI S: Ri ght. Cay. And so your
poi nt woul d be --

VI CE CHAl RPERSON RENSHAW Single famly sem-

det ached.

MR BELLO Seni -detached depicts a type of
structure.

VI CE CHAl RPERSON RENSHAW  Uh- huh.

MR BELLO The question here asks for use.

CHAI RPERSON GRIFFI'S:  And so your point is that if
there's discrepancies, you -- the drawings prevail for your
anal ysi s.

MR BELLG That's correct.

CHAI RPERSON (RI FFI S: Ckay. Sorry, Ms. Renshaw.
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You can conti nue.

VI CE CHAl RPERSON RENSHAW  No, | think we've beaten
the horse at this point.

CHAI RPERSON GRIFFI'S:  Ckay. Any other questions?

MEMBER LEVY: M. Chair.

CHAl RPERSON GRI FFI'S:  Yeah.

MEMBER LEVY: M. Bello, is it your testinony that
the building before the addition was sem -detached, and | believe
you also testified that Section 405.6 applied. M/ question is,
given that 405.6 directs us to look at 405.2, and that 405.2
requires a building in an R4 District, excuse nme, a one famly
sem -detached dwelling in an R4 District to be subject to the
side yard requirenents in an R 2 District, which is a side yard
of eight feet, | believe.

MR BELLO  Unh- huh.

MEMBER LEVY: How is it -- what did you use in
determning that it was proper to convert this to a row dwelling
and elimnate the existing side yard?

MR BELLG  Well, | think the -- perhaps the nore
instructive question would be when there's a specific provision
of the regulations that precludes your ability to convert from
one type of structure to another in a zone where those two types
of structures are allowed. The zoning regul ations, as you all
know, are cunmulative. A row dwelling is allowed in an R 3 Zone

as a matter of right, and that by -- and by inference, of course
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because detached and sem -detached dwellings are the only type of
dwellings allowed in the R1, R2 Districts, that those type of
structures are also allowed in the R4 District. So the section
speaks to the fact that in the event that you decide that you
want to construct a sem -detached structure, that you shall have
a side yard of no less than eight feet. There's nowhere in the
regul ati ons where you're precluded from being able to convert to
the type of structure that is allowed by and w de under the Zone
District. And if you look at that in the context of what the
intention of the amendnent was, or what the renmedy the anendnent
sought to elimnate, it certainly is not designed to required

that sem -detached structure remain solely in perpetuity.

MEMBER LEVY: What would you say then -- | nean,
you say there's nothing that precludes the conversion. What
would you say points to -- what pernmits the conversion that

overrules 405.6 and it's reference to 405.2?

MR BELLO The use provisions for the R4 District
that allows a row dwelling. The definition of row dwelling in
the zoning regs, and the fact that if a row dwelling was indeed
required, or if the intent of the regulations were to indeed
require a row dwelling to have two common division walls, then it
woul d have been so defi ned.

MEMBER LEVY: Vell, 1I'm not talking about 405. 3,
but | guess what | would ask is, do you think that a nore general

provision allowing row dwellings as a matter of right would
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supersede a specific provision about side yards in 405.6, an
existing side yard that's being elimnated by conversion of a row
dwel i ng, or excuse nme, to a row dwel ling?

MR BELLO Well, | think the argunent goes back to
again the fact that there's no side yard requirenent here in this
Zone District as a general rule. The provisions of 405.3 speaks
to the type of structures that you nay want to construct. The
non-exi stence of 405.3 again would allow the construction of
sem -detached structures within one foot of side property |Iot
lines, so | don't think the intent of the anendnent was to hold
sem -detached structures in perpetuity.

MEMBER LEVY: Except that 405.6 doesn't reference
405. 3. It only references 405.1 and 405. 2. And 405.2 clearly
states that, "One family seni-detached dwellings shall be subject
to the side yard requirenents of an R 2 District which is eight
feet", so I'mhaving trouble following the logic. I'mtrying to
but 1'm having trouble getting there

MR BELLG I think, you know, the -- | don't
believe that it would have been an om ssion on the part of the
Zoning Conmission when this 405.3 was anended through text
amendrment for the definition of a row dwelling to have not been
changed, or for sone section to have expressly encapsul ated the
i nt ent of having sem -detached structures remain so in
perpetuity.

MEMBER LEVY: (kay. Thanks.
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CHAI RPERSON GRIFFI'S:  That seens to be the crux of
an interpretation though.

MEMBER LEVY: That's correct.

CHAl RPERSON CRIFFI'S:  Because | don't -- | can see
how you could read, in fact, the Zoning Comm ssion's text saying
that yes, existing single famly seni-detached would remain in
perpetuity with a side yard as required in the R2 District.

MR BELLO Vell, if you look at the specific
| anguage of that section, | think the section recognizes that
there would have been conditions where adjacent property had
buildings to within one foot of the side property lot line. But
that was a condition that would have pervaded prior to the
exi stence of this section. I think the enphasis is on what is
erected, so that this speaks to what comes after this section in
terms of new construction, and your ability to share one common
division wall, so I don't think that the intent would have been
to limt the property rights of an adjoining property owner based
on an existing condition that existed as a matter of right prior
to the anendnent of this section. 1018 has not been erected.
It's been added on to.

CHAI RPERSON GRI FFI S: | see. And the applicant
words you're using are in 405.3. kay. M. Muy.

COW SSI ONER  MAY: Ckay. I think I'm having the
sane problem that we are with following this chain between the

various not quite conflicting, but not very clear regulations, so
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| have to walk through this kind of slowy, but I'll try to go
qui ckly.

First of all, clarify for me in the definitions,
comon division wall is the sane as a party wall. Correct?

MR BELLO That's correct.

COW SSI ONER MAY:  Ckay. Lot line is the sane as,
or lot line wall is the same as a face on line wall as you' ve
referred to it.

MR BELLO That is correct.

COW SSI ONER MAY:  Right?

MR BELLO  Yes.

COW SSI ONER - MAY: Wiat's the real difference
zoning wise? Wuat's the substantive difference that woul d pronpt
the Zoning Conmmission to wite one word or one phrase rather than
the ot her?

MR BELLO Well, because | believe that the
substantive difference between a party wall is that a party wall
straddl es property lot lines on either side, and that one could
not be erected wi thout the acquiescence of an adjacent property
lot -- property owner. A face on line wall can without
acqui escence from an adjoining neighbor, so that if you |ook at
that in context, it cannot be the intent of the regulations that
the only condition that would allow the non-existence of a side
yard is party wall construction.

COW SSI ONER  MAY: Unh- huh. So in other words, if
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we broaden that a bit, when you look at the other regulations,
not the ones that deal specifically with party line versus |ot
l[ine, but when you look at the other regulations that are
affected by this, that there really isn't a difference between a
party line and a lot line, or party wall and a lot line wall.
And that effectively, if 1018 and the next property were both
face on line, that effectively they're the same thing, and that
the regul ations should be applied the way you have applied them
anyway.

MR BELLO Effectively in the sense that no side
yard is provided.

COW SSI ONER MAY:  Right.

MR BELLO Qher than that, yes, you are correct.

COW SSI ONER MAY:  Ckay. Now let's go to 405.3 for
a second. There are obviously two ways to read this. e is
that it refers to a requirenent that there be at |east one conmmon
division wall, which is the way you've interpreted it.

MR BELLO Yes, sir.

COW SSI ONER  MVAY: Versus the requirenment in the
fact that there be two comon division walls, which is the way
the Appellant is considering this.

MR BELLQ  Uh- huh.

COW SSI ONER  MAY: If, in fact, we look at this
from the point of view -- well, just read it right from the
begi nning. "Wen a one fanily dwelling flat, a nultiple dwelling
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is erected that does not share a common division wall with an
existing building, then it shall have a side yard on each
resul ting free-standi ng side."

MR BELLO  Unh- huh.

COW SSI ONER  NAY: Ckay. So we have a building
that has one common division wall. R ght? It has resulting free
sides. That's the argunent that the Appellant is making. Right?

MR BELLO Exactly.

COW SSI ONER MAY:  Ckay. If it did not have that
comon division wall, and it says "comon division wall", and not
lot line wall. If it has a comon division wall, what you're
arguing is that it is effectively exenpt fromall of that.

MR BELLO Wiat |'m arguing is that in the term
that is used here, a free-standing wall mnust set back from the
side property lot line or fromthe lot |ine. If a wall is face
on line, it is not necessarily free-standing because one can
surmse that in a zone that requires that a conmon division wall
or face on line wall be constructed, that if these series of
buil dings were being erected at the sanme time, that it would
share that wall with a common division wall, because the adjacent
property would then be required to have one comon division wall
al so. So the free-standing, | don't think, speaks to the
necessity for attachment, as it does to whether or not you set
back fromthe side property lot I|ine.

COW SSI ONER  MAY: ['m not sure | would carry it
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that far, because it seens to nme there's a way to word this, that
if the Zoning Commi ssion had to consider this specifically, that
rather than use the word "resulting", that they would have used
remai ning or sonething else that refers to anything else that's
| eft over. But by saying that it's resulting, it inplies that

you are dealing with situations where there is one common

division wall, but that on the sides where there is not a comon
division wall, that there has to be a side yard. Is that -- |
nean, that -- does that make any sense to you?

MR BELLG  Well, | rnmean, it makes sense in terns

of the comon use of words, but if you look at it in the context
of these are the definitions and sections, and the subdivision
rules, it wouldn't make sense. In the sense that if the intent
were to require a side yard on a lot that abuts the rear in this
instance of the Pritchards, that the subdivision rules for a
vacant |lot would require the subdivision of the lot to the size
of the seni-detached structure, and there's no such instruction.

COW SSI ONER  MAY: So you're saying it's
i nconsi stent with rul es regardi ng subdi vi si ons.

MR BELLO It's inconsistent with rules regarding
subdi vi si ons. It's inconsistent with the definition of a row
dwel I'i ng. It's inconsistent with the definition of a seni-
det ached structure.

COW SSI ONER  MAY: I don't see where the

inconsistency is wth the definition of a row dwelling
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necessarily.
MR BELLO Because the row dwelling definition is
that you have no side yard. |t doesn't say that.

COW SSI ONER MAY:  This doesn't preclude that.

MR BELLO Weéll, it doesn't --

COW SSI ONER  MAY: Wiy would it -- it doesn't
precl ude not having a side yard. I mean, having a -- you know,
there are going to be circunstances. The row can't go on

forever.
MR BELLO Unh- huh.

COW SSI ONER  MAY: There's going to be an end to

MR BELLO Right.

COW SSI ONER MAY:  That seems to indicate that when
you have an end to it, you have to have a side yard.

MR BELLO Not necessarily. | mean, the end --
even if you look at the section that the previous, M. Schauer
pointed to, which is in the instance of a corner |ot.

COW SSI ONER MAY:  Uh- huh.

MR BELLO That is true across the board, even in
zone districts that require a side yard, so yeah, there is a
recognition that it wuld end at some point in tine.

COW SSI ONER MAY:  Uh- huh.

MR BELLO But | don't think that that recognition

hi nges on the necessity for there to be a party wall, or the
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requirenent that there be a side yard. Again, the effect of that
is that you're going to automatically render hundreds and
hundreds of |ot meet the mninum requirements for construction in
a zone district to be totally worthless. It would also change
t he subdi vi sion rul es.

COW SSI ONER  NVAY: By effectively requiring on an
18 foot wide lot, which is otherwise the nmininum to have an
ei ght foot --

MR BELLO Exactly. It would require that | | ook
-- when sonebody comes to ne for a subdivision, it would require
that | 1ook around the surrounding, ask the person whether or not
there's a rear property lot line to them and then insist that
they nust subdivide to the standards of a sem -detached

structure. And that would be clearly in excess of ny authority.

COW SSI ONER  MAY: Ckay. | don't have any other
guesti ons.

CHAI RPERSON GRI FFI'S:  Any ot her questi ons?

MEMBER LEVY: M. Chair, kind of a followup
guestion to that. M. Bello, does a row dwelling with no comon
division walls have any free-standing walls? Does that -- do you

under stand ny question?

MR BELLO Well, prior to the existence of 405. 3,
yes, that would have been possible. But the anendment here
requires that there at least be one comon division wall in the

R-4, in these zones that allow row dwel|lings.
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MEMBER LEVY: You lost ne on that. You're telling
ne that 405.3 specifically refers to a row dwelling, or not? Dd
| mi sunder st and?

MR BELLO Vel 1, perhaps | msunderstood your
qguesti on.

MEMBER LEVY: | guess what I'mtrying to -- if this
lot, this 1018 Constitution Avenue was abutted on both sides by
rear yards of adjacent properties, and it was a row dwelling, so
it's a row dwelling with no party walls, does it have -- are
those wal s then free-standi ng?

MR BELLO Wll, those walls would not be free-
standi ng because they'd be right on the property lot line.

MEMBER LEVY: (kay.

MR BELLO | recognize that your question is a
hypot heti cal one. There actually is no situation like that in
this --

MEMBER LEVY: Wll, that's exactly what | was
getting at, so thanks.

COW SSI ONER MAY:  Can | foll owup that one?

CHAI RPERSON GRI FFI'S:  Yeah.

COW SSI ONER MAY:  What is the definition of free-
standing in the zoning regul ati ons?

MR BELLO There isn't a specific definition of
f ree- st andi ng.

COW SSI ONER  MAY: Ckay. What's Webster's
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definition of it? Does anybody know?

MR BELLO  Well, | surnise that you're not going
to find that definition.

CHAI RPERSON GRIFFI'S:  (One that stands freely

COW SSI ONER  MAY: I would guess that it's
sonet hi ng nore common sense than zoning, and when we don't have a
definition that's in the regs, we have to go to the dictionary.

CHAI RPERSON GRI FFI' S: | ndeed.

COW SSI ONER MAY:  So we have -- well, we will | ook
at it.

MR BELLG Well, if | nmay add to that, | -- well,
| don't know how you'll be able to look at the Wbster's
Dictionary and mnmake sense of that, because you'd have to be
[ ooki ng under free and standing. | don't know that it would be
used in the context of construction. If you look at those two
words separately, then you get separate neani ngs fromthem

COW SSI ONER MAY:  Yeah, you nmay be right. There
may not be a word "free-standing", but we'll see

CHAI RPERSON GRIFFI'S:  Ckay. Anything else for M.
Bello at this tine?

VI CE CHAl RPERSON RENSHAW M. Bello, another
question for you. When you reviewed the plans, did you review
just one set of plans, or did you review plans and then later an
amended set of plans? And if you had an anended set of plans

what was the difference between the first set and the second or
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third set?

MR BELLO | have no recollection, but it is not
unusual in the course of a review of an application for plans to
undergo changes or amendnents, depending on what comrents from
wherever, from whichever discipline, so | <can't answer that
question definitively. | have no recollection

VI CE CHAl RPERSON RENSHAW You said that you
reviewed the plans as a conversion to a row structure, even
though it said the proposed uses of the building single famly
sem -detached, and the Chair asked you if you took it upon
yourself to re-eval uate. The basis of ny question is if there
was a change in the plans concerning the width of the property,
in other words, that the addition would becone converted to a row
dwel l'ing, was it based on your pointing out to the Applicant that
they could -- you re-evaluated and you said you could bring this
over to the property line because it's all right to becone a row
dwel ling, rather than stay as a sem -detached?

MR BELLO Well, that's conceivable. Again, as
testified earlier, the proposal here was brought to ny attention
| believe even before an application was filed, so that | | ooked
out for it, and specifically oversaw the review of the
appl i cation.

VI CE CHAI RPERSON RENSHAW  Then did you reconmmrend
to the Applicant that the -- not the Appellant but the Applicant,

that they extend the size of the addition to go fromside yard to
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side yard, fromone -- the party wall over to the fence, to the
lot line?

MR BELLO In the normal course of what | do, |
provide pertinent information in detail to applicants as to what
the limts of their rights are, what they can or cannot do, so it
may not be inconceivable, but | have no recollection of it
specifically.

VI CE CHAI RPERSON RENSHAW But it is conceivable
that you did that.

MR BELLO It's not inconceivable.

VI CE CHAl RPERSON RENSHAW  Ckay. Thank you

CHAI RPERSON GRI FFI S: Any other questions? \ery
well. M. Cooper, do you have cross exam nati on of M. Bello0?

MR COOPER M. Bel | o, do you have any
recol l ection of suggesting to this Applicant that they make such
an anendnent as the Board Menber Renshaw just alluded? Do you
recal | making any such recomrendation to this Applicant?

MR BELLO | don't recall specifically. However,
you nust recognize how the Zoning O fice works. And, of course
given each individual reviewer's experience, the information nay
be given to an Applicant that they may question, and if those
qguestions arise, those questions are brought to ne, so it is not
i nconceivable that | may have told them what they could do as a
matter of right. But as far as recommending, | don't recomend

proposal s to Applicants.
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MR COOPER. Thank you. No further questions.

CHAI RPERSON GRI FFI'S:  Redirect, Ms. Brown?

M5. BROM: I just have one quick question, wth
the hopes of clarifying M. May's concern. M. Bello, if you
have a house that is constructed on a |ot which has one lot |ine
wal I, and on the opposite side you have a 10 foot yard, is that a
sem - det ached property, or is that a detached property?

MR BELLO Wth one side yard wall?

MB. BROM: One wall is flush to the lot |ine.

MR BELLO Face on line.

M5. BROAN: Face on line. The other wall -- the
other side of the building has a 10 foot side yard. I's that
det ached or sem -det ached?

MR BELLO | think that would be consistent with a
sem - det ached definition

V5. BROMN: Ckay. And if you drag that wall 10
feet over, and you have two walls on the lot line face on, what
do you have, a row dwelling, or a sem -detached?

MR BELLO You would have a row dwelling,
consistent with the definition.

M5. BROM: | have nothing further.

CHAl RPERSON GRI FFI S: Ckay. Let's take a quick
assessment of tine. W are at 4:15. W want to wap this up for
today to nove on to other business by, | think we probably need

to nake it by 4:30, 4:45 at the latest. That gives us 15 minutes
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to half an hour. M. Cooper, are you calling wtnesses today?
How many witnesses are you calling?

MR COOPER Thr ee. Two, possibly three. For
sure, two.

CHAI RPERSON GRI FFI S: Ckay. And how rmuch -- are
you putting on -- are you giving testinmony statements to begin
with, and then calling wtnesses, or are you just calling
W t nesses?

MR COOPER | have a statenent fromone, and --

CHAl RPERSON GRI FFI S: How ruch time do you think

you need?

MR COOPER | could try todo it --

CHAI RPERSON GRIFFIS: I'mnot going to try to push
you into being short in time. | just need to assess it for what
we have t oday.

MR COCPER  Well, if you're saying we need to be
done by 4:30, | don't think it could be done. Wat | -- what we
could -- I'd rather -- | hate to start and then be in the middle

of ny part of this case, and everyone try to renenber what was
asked, and then do cross examination. | would -- unfortunately,
one of ny three witnesses is going to be out of the country at
what ever tine we postpone this nmeeting to, and | would rather, at
this stage --

CHAI RPERSON GRIFFIS: It's a heck of a long trip.

MR COCPER Well, he's going to be out of the
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CHAl RPERSON GRIFFI'S:  No, | understand that.

MR COOPER So | would rather just wait and put on

CHAl RPERSON (Rl FFI S: Ckay.

| get that. Ve,

Pritchard, how much -- what's your availability for the rest of
t oday?

M5. PRITCHARD: | can go until 5.

CHAI RPERSON GRIFFIS:  Until 5, so that gives us 45
m nut es. Is it conceivable you can do what you need to do
without -- well, in terns of putting together your statenment and

case, and witnesses in 45 m nutes?

MR COCPER | could definitely try. And | don't
know -- you know, if -- | could try. I nean, or we could just
wait and --

CHAI RPERSON GRI FFI'S:  That seems to be --

MR COOPER -- just do it another tine.

CHAl RPERSON GRIFFI'S:  Forty-five

mnutes is --

MR COOPER Well, with cross exam nation --

CHAl RPERSON CRI FFI S: No, and

| understand that.

Cross examination is sonething different. But let us do that,

let's proceed, and let's try and keep things

rolling so that we

can fit this in, so that we don't, frankly, have to call everyone

back at another tinme, and have a third or fourth day, whichever

how many days we've been doing this one. But that -- and |I'm

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701

www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

119

very serious about this. Anyone that needs tine, or nore tine,
as long as it's relevant and goes to this case, we will certainly
provide it. So that being said, M. Cooper.

MR COOPER  Yes. I'Il just be as brief as I can.

CHAlI RPERSON CRI FFI S: Al right. Wiile we have a
little changi ng of the guard here, we have been handed up here on
the dias, the Board is now in possession of a definition of free-
standing, which is an adjective, "standing alone and on its own
f oundat i on, free of architectural or support frane, or
attachment . " So we'll actually make this part of the case as
we've been handed it. It'lIl be Exhibit Nunber 29, and we'll get
copies around if it isn't already distributed. And don't wait
for me, whenever you're ready.

MR COOPER: M. Chairman, Robert Cooper from the

law firm of Jackson and Canpbell, on behalf of the Building
Permt Applicants. | have seated with nme one of the owners of
that property. She has a statenent that's been prepared. | want

to nake sure everyone has a copy of her statenment, and | guess we
could --

CHAl RPERSON  GRI FFI S Was that a previously
submitted statenent?

MR COOPER No, it was not. | could have her just
read the statenent, and then -- or she can summarize it, and we

can just deal with it that way.
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CHAI RPERSON GRIFFI'S: Do we have copies of it?

MR COOPER | believe copies have --

CHAI RPERSON GRI FFI'S:  kay. They went up to Staff?
Ckay. When you guys are ready, you can proceed, just so as you
don't think you're waiting on ne. And we are naking copies of
that, so the Board will get copies of that. | would suggest if
you feel confortable summarizing, that's fine. The Board does
read absolutely everything that we do get, and we can read it
al ong as you're summari zi ng.

MR COOPER. (kay. Please state your name for the
record.

V5. PECPLES: M/ nane is Kathleen Peoples, and |
resi de at 1018 Constitution Avenue, N E

MR COOPER: And you are -- are you the owner of
the property at 1018 Constituti on Avenue?

V5. PECPLES: Yes, along with ny husband, Philip
Sedl ack.

MR COCPER Ckay. And you have a statenent
pr epar ed. Can you summarize for the Board the contents of your
st at enent ?

M5. PECPLES: |In sunmary, we submitted our request
for a permt through Wentworth Levine, who had also asked for
approvals from the Capitol HII Restoration Society, from the
D.C. Hstorical Preservation Ofice. They requested sone

changes, and the plans were approved. The Building Permt was
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granted on the 5" of July, 2001.

Véntworth Levine advised ne to tell Ms. Pritchard
that we had, in fact, received a Building Permit and to discuss
with her the paraneters of the project. Not ably, we wanted to
talk with her about the parging (phonetic), or finishing of the
wal | that woul d face her property.

In that conversation, | explained what parging was,
and said that we would, in fact, have to have access to her
property in order to finish the job. She said she understood
this, and that she knew it would be in her interest to do so, but
she was deternmined to have the project stopped. The wall to
which she referred to earlier today that she says is a concrete
bl ock, and unfinished, and which you rmay see in your photos as
unsightly has to do with the fact that we were unable to conplete
or begin the parging.

After the pernit was granted on the 5" of August,
bui I di ng began. She called nme at work saying that | should come
horme to prevent the beginning of the project because |I would end
up with just a big hole in ny yard in the end of it. | explained
that | couldn't speak with her at that tine. The building did
begin, and on the 7", we received a copy of a letter she
subm tted asking for a work order.

W received a response on that letter, which was
given to her, but copied to us, fromthe Zoni ng Conm ssion saying

that there was no basis on which to grant a Stop Wrk Oder.
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Subsequent to this, | received calls at work. Ms. Pritchard was
very angry, and called the renoval of the retaining wall, which
she had no way to know was on our property because she refused to
meet with us about the survey, she called this vandalism

She al so nentioned that someone on the Restoration
Soci ety was upset about the building process, and they did not
believe that the project should go forward. Nevertheless, | had
been informed by Wentworth Levine that the Capitol Hll
Restoration Society had, in fact, delayed their approval two
weeks in order that all nenbers who sat on that board could see
the permit, the request rather, and that -- not the permt. They
were not granting permt, but could see the plans, and we waited
the two weeks, or at |east Wntworth Levine did, so that if the
person is now saying that the plans are not in order, they either
did not review the plans as requested, or reviewed them and now
have changed their mnd. That's ny contention

CHAI RPERSON GRIFFIS: |I'ma little confused.

MS. PECPLES: Yes.

CHAI RPERSON (RI FFI S: What plans are you talking
about that were --

M5. PEOPLES: W're tal king about the Capitol Hll
Restorati on Society --

CHAl RPERSON GRI FFI'S:  Yeah.

MB. PECPLES: -- to whom Wentworth Levine submtted

the plans --
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CHAI RPERSON GRI FFI'S: R ght.

V5. PECPLES: -- for building. Those plans were
approved.

CHAI RPERSON GRIFFI'S: | see. So you --

MB. PECPLES: | believe that M. Schauer, |'m not
sure what --

CHAI RPERSON (Rl FFI S: Ri ght. So you're referring
to the witness that --

M5, PECPLES: Yes.

CHAl RPERSON GRIFFI'S:  -- was here today.

M5. PECPLES: R ght.

CHAI RPERSON GRIFFI'S:  That there is confusion there
in terms of plans.

M5. PECPLES: R ght.

CHAI RPERSON  GRI FFI S: And can you state the
outcone, the official outcone of the Restoration Society?

M5. PECPLES: The plans were approved.

CHAl RPERSON GRI FFI S: Do we -- we don't have any
sort of documentation of that in the record. |s that correct?

M5. PECPLES: | believe | gave that to -- at |east
| gave the list of things of the changes they requested to M.
Cooper, and they should be, if not on file, readily avail abl e.

CHAl RPERSON GRI FFI S: Ckay. Not a problem And
just for clarification, and I'll try not to interrupt you again.

The witness was called today as the Chair of the Zoning
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Committee of the Restoration Society.

V5. PECPLES: kay.

CHAI RPERSON  GRI FFI S: Al right. So pl ease
pr oceed.

V5. PECPLES: Al right. In addition, a Ms.
Coddis (phonetic), |I'm not sure of the spelling of the name

which is reflected in the statenent, had taken an interest in
this case, and also was concerned about the construction.
Soneone who answers her description, as we later discovered by
speaking with the workmen, stood in the alley and nade renarks to
the workmen about the project, and perhaps they thensel ves being
illegal. At that time, we thought that was Ms. Pritchard.
Conversations with the workmen and Ms. Pritchard also called and
said that she felt that was incorrect, and that it had not been
she. My husband spoke with the workmen and they described a
person who answers the description of Ms. Goddis.

CHAl RPERSON GRI FFI'S:  Ckay.

V5. PECPLES: Subsequent to that, we received a
call saying that we should appear at an ANC neeting. W received
one day's notice. W were there for -- should | stop here?

CHAI RPERSON Rl FFI S: Yeah. Actually, let ne
interrupt you.

M5. PECPLES: Sure.

CHAI RPERSON GRI FFI S: Because basic -- and | do

appreci ate you bringing us to light on all this.
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MB. PECPLES: Uh- huh.

CHAI RPERSON GRI FFI S: But really, a lot of what
you're telling us goes nmuch nore towards a special exception or a
variance case. At this point, we're in an appeal .

V5. PECPLES: kay.

CHAI RPERSON GRI FFI S: And an appeal is a very
specific thing, and that is, we're looking at the exact decision
that the Zoning Adm ni strator nade.

V5. PECPLES:. kay.

CHAI RPERSON GRIFFIS:  So in nmany respects, we all,
and this Board Menber, and this Board likes to have context wth
a lot of things. But in many respects, | don't think I'm
incorrect in saying it doesn't matter what happened, because what
the Zoning Administrator has indicated in his ruling, that this
is a mtter of right, and therefore --

MB. PECPLES:  Uh- huh.

CHAI RPERSON GRIFFIS:  -- not before us for relief
or approval, which would go to testinmony of whether there was ANC
approval, or Restoration Society approval, or anything of that
nat ure. And even nore inportantly and specifically, the |ast
thing I'm going to say, we would never get into hearsay about
whet her nei ghbors were tal king to workers, or comments.

MB. PECPLES: Ckay.

CHAI RPERSON GRI FFI S: That's the worst thing we

like to hear that happens. W know it does, but we certainly
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can't do anything about it if and when it does.

M5. PECPLES: kay. So -- go ahead.

MR COOPER If 1 rmay, the reason that these
coments are being made now is that there were comrents, simlar

coments nade in the witten statenents that were presented in

this case --

CHAI RPERSON GRI FFI'S: Unh- huh.

MR COOPER -- by the Appellant. And this is but
one of the -- this is probably the only opportunity to respond to

those statenents concerning tinme |ines, who cane where, who did
what, so wthout an opportunity to really -- you know, the
Appel | ant here, you know, submts those documents. You know, we
got them today, subnits sonmething called a tine |line, which goes,
you know, on a day to day, who did what, what happened here and
there, and this is our opportunity to respond. Now | can either
nove to strike that tine line, and strike certain statements nade
in there. I'"d have to go through that docunent line for Iine,
and wish to -- | don't want to do that, so | wll agree with you,
M. Chairman, that you know, perhaps her oral conments today nay
not need to address that. Her witten statenent does respond to
that, and you know, perhaps we can nove on to sonething --

CHAI RPERSON GRIFFI'S: | know, and | appreciate you
bringing that up. And often tinmes in appeals, it is appropriate
and this Board finds it very helpful to have time |ines because

it does go to, for instance, the process and the tineliness of
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the appeal itself.

MR COOPER That we're not contesting.

CHAI RPERSON GRI FFI'S: R ght.

MR COOPER I don't think anyone here is
contesting that specific.

CHAl RPERSON GRIFFI'S:  Okay. And that would frankly
be the only information that would be deliberated on for this
Board, is just the timeliness of the appeal, but | appreciate
that. | think it would be nore expeditious and probably nore
substantive that you review the tinme line that is submtted. It
is not that large. |If there are points which you want stricken,
then I would make notions to that. You could do that in witing,
or you can, frankly, address themin witing, if you feel there's

need, knowing full well we're looking at tine lines on the basis

of appeal .
(Of the record)
M5. PECPLES: Ckay. Sorry. |'ve been instructed
nore clearly about what |1 should be talking about, so |

appreci ate your indul gence.

CHAl RPERSON GRI FFI'S: Sure.

M5. PECPLES. | just wanted to say then in summary,
because you will have ny statenment, and you'll be able to read it
as background, that the deck was part of the plans that were
submtted originally to all parties, including the H storical

Preservation Society, and the Capitol H Il Restoration Society.
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CHAI RPERSON GRI FFI'S:  For permitting.

M5. PECPLES: Say that again?

CHAI RPERSON GRI FFI'S:  They were permt docunents.

M5. PECPLES: Yes, they were -- the plans have been
the plans, and they have not changed. And that the width of the
property, | nmean, the width of the proposed addition has been
constant, as well. So that the concerns that were raised earlier
about the nature of the plans subnitted, at |east from Wntworth
Levine and from our understanding of the plans, they have been
consi stent and have not changed.

CHAI RPERSON GRI FFI S:  Ckay.

M5.  PECPLES: Except for changes that were
recommended to us by the Hstorical Preservation Society and the
Capitol H Il Restoration Society. For exanple, there was sone
trim on the windows that they wanted to see changed, and there
were changes in the nortar style, sonething like that, that they
wanted for historical consistency with the nei ghborhood.

CHAI RPERSON (Rl FFI S: Ckay. So this has HPRB
approval , and those changes were nade as this was going through
the permtting process.

M5. PECPLES: That's correct.

CHAI RPERSON GRI FFI S: Ckay.

MR COOPER  Your indul gence.

CHAI RPERSON (Rl FFI'S: Unh- huh.

(Of the record)
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V5. PECPLES: I wanted to say also, having to do
with issues related to the deck, the deck does not | ook onto her
property. Both decks have a shielding wall that -- she talked
about there being a four foot rise above the level of the deck
that faces the front of the property. That does shield -- |
mean, | suppose it's possible for a person to stand on the deck
and ook across to her property, but the use of the deck would
not indicate that we would be looking in that direction. It
faces, in fact, to the front of the property, and would not --
and in fact, that side wall is to ensure privacy, rather than to
abri dge her privacy.

Further, the -- okay. And | did nention again,
that the discussion about parging or finishing her wall was nade
before the building began, and she declined to neet with us. And
as -- and we were unable then to speak with her further because
of the progress of this appeal about access to her property,
although | did inform her that that would be necessary in order
to finish the wall to an appropriate aesthetic.

The neighboring wall, | nean, the people on the
other side of us have a wall as well that has been affected by
the addition, and their wall and the finishing of it is of a nuch
hi gher quality than what you will see in the pictures.

CHAl RPERSON GRI FFI'S: Anyt hing el se?

MR COOPER. And abbreviated process now. That's

it for this witness.
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CHAl RPERSON (R FFI S: Ckay. Vel |, Cross
exam nati on?

M5. PRI TCHARD: No.

CHAI RPERSON GRIFFI'S:  Not hing? Ckay. Let me just
say thank you very nuch, and we do have your witten -- and |et
ne also say no nmatter what, and |I'm stepping aside a little bit
fromthis case, but this Board is, first of all, all are District
residents, and are very aware of what it means to have nei ghbors,
and cl ose neighbors. And so no natter what happens in this case,
obvi ously we have our responsibility to look at this in a very
judicial way, and we have certain instructions that we'll have to
follow But | certainly hope in the long run that no nmatter what
happens, that reconciliation can cone between the neighbors, all
of which, and certainly the neighbors that are here today because
you folks are going to live next to each other no matter what
happens, and that's reality. So that being said, that's our 4:30
little break and recess. W don't get to get up and do anything
el se. You get to hear me talk. The next wi tness.

MR COCPER Yes. Pl ease state your nanme and
address for the record.

MR VENTWORTH. My nanme is Bruce Wntworth. | live
at 2705 34" Place, NW

MR COOPER.  And where are you enpl oyed?

MR VENTWORTH. | am a Vice President at Wntworth

Levine, Architect-Builder, I ncor por at ed. And we are the
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COOPER  And have you been involved with this

project fromits beginning?

MR

MR
testinony today,
not ?

MR

MR

amendnents or changes to the drawi ngs.

VENTWORTH:  Yes.

COOPER: Ckay. There was --

you heard the

and the questions on cross exam nation, did you

VENTWORTH: Yes.

COOPER: There were some questions about

After the permt -- after

the set of drawings were submitted for pernmit review, were they

changed as a result of your conversations with the Ofice of

Zoni ng, or the Zoning Adm nistrator?

MR

MR

VENTWORTH:  No.

COOPER: Dd the plans that were -- were the

pl ans that were submtted to -- for the District of Colunbia, the

DCRA, for permt

design as final

i ssuance, did they originally envision the

ly approved, where the building was being

constructed, the addition was being constructed fromlot line to

lot line?
MR
MR
MR
MR

about the height

(202) 234-4433

VENTWORTH:  Yes.

COOPER  kay. So that was not changed.

VENTWORTH:  No, it was not changed.

COOPER: There was testinony earlier today

of, | presune, a parapet wall,
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addition onto the roof extending vertically. The statenent to

the Board was that that was approxinmately, or  perhaps

approximately four or five feet high, or above the roof Iine.
Can you shed some light on that as the architect for this
proj ect ?

MR VENTWORTH  There's a very snall parapet above
the roof, because the roof slopes. And | believe it's between 12
and 18 inches for the parapet.

MR COOPER. (Ckay. So the overall height visually
of this structure, this addition, is it substantially taller than
the other properties that are in its inmediate vicinity?

MR VEENTWORTH No, it's a normal two-story
addi ti on.

MR COCPER Ckay. You heard testinony today as
wel | about the location of this structure in relation to the rear
wal | of the Appellant's property. Your testinony today, and |
believe there's a document in the file that identifies it as
being 13 feet from the addition to the rear of the Pritchard
property. Have you -- you've been to this property, have you
not ?

MR VEENTWORTH: Yes. I've not been on the
property. |'ve |ooked at the Appellant's property, but | couldn't
speak to the precise neasurenents of her back yard. | do believe
it's nmore than 13 feet.

MR COOPER. kay. Have you had anyone go out and
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neasure, give you any fornmal measurenents?

MR VENTWORTH  No.

MR COOPER: Can you -- well, you said you believe
it's nore than 13 feet. Have you |looked at what 13 feet actually
is, and have you reconciled that in your mnd as to whether or
not thisis --

CHAI RPERSON GRIFFI'S:  Are you asking that of a man
who' s carrying a tape neasure?

MR COOPER: And with the expertise in the field of
architecture.

CHAI RPERSON GRI FFI S: Ckay. | just wanted to be
clear.

MR COOPER  Yes.

CHAl RPERSON GRI FFI S: You can estimate 13 feet.
Correct? You don't need to do it for us.

MR VENTWORTH:  Yes. It's definitely nore than 13
feet.

CHAIRPERSON GRIFFIS:  So it's your estimation that
it's nore than 13 feet. Ckay. But we don't have any
docunentation on that.

MR COCPER  No.

MR VENTWORTH:  No.

CHAl RPERSON GRI FFI'S:  Ckay.

MR COOPER: Let's see. One nore question. Ch,

there's a discussion about the deck. And is this a deck that
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extends out beyond the walls of the construction, or is it nore
or less of a balcony with walls surrounding the deck?

MR WVENTWORTH:  It's nore of a balcony. There's a
bal cony on the rear, which is the north side, which triangular
and it's enbraced by the building. And there is a small bal cony
on the front, which is shielded by a firewall on the east.

MR COCPER So fromthe -- if you're standing on
the balcony and you turn east, can you immediately see the
property adjacent, or the Pritchard, or is there a wall in
bet ween - -

MR VENTWORTH: You could see the top portion of
the Pritchard property if you | ooked that way.

MR COOPER.  How high is that shielded --

MR VENTWORTH: | believe on the south bal cony, |
believe it's four feet tall

MR COOPER  Your indul gence

CHAl RPERSON GRI FFI S: Vell, I'll occupy the tine
whil e he does that. Wat's the height of the addition?

MR VENTWORTH. | believe it's about between 18 and
20 feet. |'mnot certain.

CHAI RPERSON GRIFFI'S: Do yo know approxi mat el y what
the height of the top of the second floor |evel is?

MR VENTWORTH.  Not precisely.

CHAI RPERSON GRI FFI S: Ckay. But we're probably

talking, if it's 18 to 20, it's probably within the range of nine
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to ten feet.

MR VENTWORTH  Ask ne the question again.

CHAI RPERSON R FFI S: What is the height above
ground of the second floor? Actually, where I'm going is, the
two decks which you're calling decks or bal conies --

MR VENTWORTH. O f the ground.

CHAl RPERSON (Rl FFI S: Right, off the second floor,
so they're about 10 feet. I"'mnot sure | followed what that --
the other balcony on the east or north, not having plans to know
which direction is which, but I'm not sure we need clarification
on that right now And M. Cooper is back.

MR COOPER. No further questions.

CHAI RPERSON CGRI FFI S: Good. Ckay. vell, 111

continue. There's two then, two decks that we're tal king about.
One that faces what you said front, which would be on the south.
Now this is -- all right. Let's get sone orientation, because
we don't have documentation to orient us in terns of direction,
and | appreciate that you understand it. But Ms. Pritchard is on
the south side, which direction --

MR VENTWORTH.  East.

CHAI RPERSON GRIFFI'S: East. Ckay. Wll, | had to
pi ck one to establish where we were. Gkay. So if they're on the
east, then the decks are on the north and the south sides?

MR VENTWORTH.  Yes.

CHAI RPERSON GRIFFI'S:  kay. And the snall one, I'm
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not sure if you' ve seen this docunentation, but okay. So this
smal | one, which you say is nore of a bal cony.

MR VEENTWORTH: Is a triangular one here. [''m
sorry?

CHAI RPERSON GRI FFI S: Is on the north side, the
smal | bal cony.

MR VENTWORTH:  The snall balcony is on the south
side facing Constitution.

CHAI RPERSON GRI FFI S: Ckay. Ch, and | see. And
then there's a small setback of the addition that there's
possi bl y anot her bal cony there.

MR VENTWORTH:  Yes.

CHAl RPERSON GRIFFI'S:  Wiich is what would, in fact,

be obstructing the view into the other -- however, from that you
could -- conceivably you' re looking at the other adjacent rear
yards.

MR VENTWORTH  Yes.

CHAI RPERSON GRIFFI'S:  Ckay. Any other questions?

COW SSI ONER  MAY: Are we doing all of our
guestions now or --

CHAI RPERSON  GRI FFI S: Ch, ['"'m sorry. Ms.
Pritchard, do you have cross exami nation? Ckay. Yeah, we're
doi ng themin the barrage.

COW SSI ONER MAY: Al right. | have a coupl e of

guestions. M. Wntworth, you -- | know you do a lot of work in
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D.C. and Capitol HIIl in particular. I've seen your signs
around, so | assune you've had a nunber of experiences building
additions probably not unlike this. Have you had other cases
where you've had to file for a special exception for whatever
reason?

MR VENTWORTH: | have done projects where |'ve
needed zoning variances, but |'ve --

COW SSI ONER MAY:  Vari ances, right.

MR VEENTWORTH: -- not -- this project, in ny
opinion, was a matter of right fromwhat | know

COW SSI ONER MAY: kay. That's ny next question.
In this particular case, did you look at the issue of the side
yard, and did you specifically look at Section 405 and those
requirement s?

MR VENTWORTH: We discussed it in the office, but

we - -
COW SSI ONER MAY:  And you consi dered --
MR VENTWORTH. -- felt that it didn't apply.
COW SSI ONER MAY: Ckay. The Zoni ng Adm ni strat or
referred to precedents in simlar cases like this where an

addition into a side yard, or what was a side yard, was
considered natter of right. Have vyou, vyourself, designed or
built anything like that in the city?

MR VENTWORTH.  Yes.

COW SSI ONER  MAY: So you've gone through this

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

138

before, and built themas a matter of right.
MR VENTWORTH.  Yes.
COW SSI ONER MAY:  Ckay. Thanks.
CHAI RPERSON GRI FFI S: Any other questions? Ckay.

| think we're finished with questions. Thank you very nuch.

MR COOPER | think we're finished with our case.
I'm not going to -- | don't think we need to call another
Wi t ness. | think there will be sonme duplicitous statenents, so
we'll just rest on the two witnesses that we've presented.

CHAI RPERSON GRI FFI'S:  Are you sure?

MR COOPER  Yes.

CHAI RPERSON GRI FFI S: Ckay. In which case, let's
nove on to the ANC, and assuming -- and ny understanding, there's
no one here representing the ANC today as a party. I's that
correct? 1Is the ANC here? That's an easier question to answer.

MB. PRITCHARD: There is a letter --

CHAl RPERSON CGRI FFI S: Indeed, and that's what |'m
going to now, that we do have the ANGC-6A which supports the
subj ect appeal . It is dated January 7', 2002. Ri ght. I won't
go through all the rest of it, but it is signed by the Chair of
the ANC-6A. And then indeed, this -- okay. The note passed to
me just supports the letter that we have. Ckay.

VW have -- we're at 4:45 right now M. Pritchard,
do you have any rebuttal testinony that you wanted to --

M5. PRI TCHARD: Just very briefly.
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CHAI RPERSON GRI FFI'S:  Ckay. Wiy don't you cone up.

M5. PRITCHARD: First, just briefly with regard to
the statenent of the issues focused on by the permt applicant's.
| intended to respond to things made in Ms. People's statenent,
but as | don't see them as being really relevant to the |egal
questions before the BZA, | won't do so, except to say that what
she seens to characterize as ongoing harassnment of her in the
construction of the property, | saw as, you know, appropriate for
ne to make clear to them prior to construction, then when they
started digging, and then at each point that | had a witten
subm ssion to decision nakers in the Zoning Division, this Board,
et cetera, to notify them that we were protesting it, that we
intended to take it to the BZA so they could take into
consideration in their own decisions as to whether to proceed
with building, and that they were faniliar also wth the
argunents that we were naking to the city, and that as well, we
copied themw th this information.

Primarily, | would like to address, of course, the
Zoning Admnistrator's conments on his interpretation of the
rel evant regul ations here. Frankly, his interpretation baffles
nme in that it doesn't conport at all with the plain |anguage of
the regul ation. He asserts instead that 405.3 is prinmarily
concerned with setback requirenents, | guess, so that there
woul dn't be soneone seen qualifying as a sem -detached dwelling

that could be one or two feet away, as opposed to eight feet away

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

140

from nei ghboring structures. I would point out that there are
other regulations that already take care of this concern
narmely, the setback regulations referred to at one point by
Menber Levy in his comments, that 405.2 already says a seni-
detached needs to be set back by eight feet. So under the
Admi ni strator's interpretation, this woul d seem to be
duplicative, the interpretation that he ascribes to 405. 3.

And 1'm baffled that he does not seemto offer any
real -- ascribe any meaning to the actual |anguage that's in the
reg which, of course, talks about those circunstances where
there's no common division wall, and requires a side yard
Instead he says, well, but there's no side yard requirenents
because there is a right to build a row dwelling as a matter of
ri ght. But | would point out to you that, in fact, there is a
whol e chapter of the regulations that talk about side yards,
Section 405. Sone of those sections, including the sections that
I've discussed with you today, are applicable in R4 Districts
And | would just renmind the Board of the general rule of
statutory interpretation as | know it, is that any sort of
general rule, such as a general right to a row dwelling, is
superseded by any specific instructions that mght place
condi tions upon such a right. And | would propose that the side
yard requirenents in Section 405, including 405.3, 405.2, 405.6,
all applicable here, do in fact supersede that general right, and

they're specifically addressing circunstances where, in fact,
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side yards are required even in an R4 District, as the regs nake
very clear.

And | would further point out that not only does
the Administrator's interpretation not conmport wth the |anguage
of the specific reg at issue, or the regs as a whole, but he
fails to provide any other justification or background sort of
i nformati on about the Conmission's deliberations, et cetera, that
mght give sonme weight to his interpretation, that otherw se
appears to be at odds with the | anguage of the reg itself.

I'd also like to speak briefly regardi ng precedents
inthis case. First, | would like to point out that there's been
no specific exanple provided or described in the record or before
the Board here today that shows any anal ogous case that's been
treated in a simlar fashion to the circunstances at issue here.

M. Bello did state in his testinmony that he
offered sone exanples to ny husband and nyself in phone
conversations. | wll report to you that the exanple he provided
was a bl ock of new construction of new row houses being built one
agai nst the other on the 1800 Bl ock of Constitution Avenue. It's
not at all analogous to the situation in that there's no side
yard abutting rear yard, or side yard abutting side yard. It's
just new row houses being built, and they're adjoining, so |
would -- the only exanple that the Zoning Adm nistration has
of fered anybody, which was to ne privately on the phone is not

anal ogous, and no anal ogous circunstances of a property being
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treated simlarly has been offered, or descri bed, or
substantiated before this Board, except for general statenents
referring to precedents past.

IN fact, the only specific conparable case on the
record before the Board is a case which was treated differently,
and nore in conpliance with the interpretation that | have
of fered you of the relevant regul ations.

M. Bello can say that that particular case was an
error and an oversight, but it doesn't -- that doesn't belie the
fact that it still was a simlar case treated differently to ny
own, which makes ne allege that ny own property is being treated
here in an arbitrary and inconsistent fashion to any other
anal ogous situation that | am aware of, or that to ny know edge
has been brought to the attention of the record of the Board
her e.

Finally, even if, in fact, there are lots of
precedents that we don't know the details, but let's assume there
have been precedents, and that the Zoning Admnistrator and
Adm nistrators before him have interpreted the regulations, as
M. Bello describes. Wll, you know, | could stand up here and
call this blue for 10 years, and it wouldn't nake it blue.
There's no precedent that |I'm aware of, where the BZA or anybody
char ged with over seei ng t he Zoni ng Adm nistrator's
interpretations has ruled on this point. Nor has any such thing

been brought to the Board's attention today. And so | would say
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that while, of course, the Zoning Admi nistrator's interpretation,

he s charged wth interpreting the

regul ati ons, t hose

interpretations are subject to -- are entitled to some deference,

but only where they're reasonable interpretations.

| say for all the reasons t

hat 1've nentioned

already, it clearly seens to be an unreasonable interpretation of

this case. It also has been arbitrarily applied in different

fashion to simlar properties, and on both
shoul d be overturned, | believe.

Finally, with regard to quest
adequate air and light, exactly how high or
bei ng cast over what properties, all those thi
of great concern in this case, but the
di scussions | haven't dwelled on. |'ve tried
much, because | believe they're the proper s
speci al exception hearing, that if, in fact -
were to rule in ny favor, | presune that suc
held, if Appellant's -- if Applicants apply
that's, of course, the place for all of t
parcel ed out. Thank you.

CHAl RPERSON  CRI FFI S: Good.
under st andi ng, was your rebuttal testinony.
closing. Correct?

M5. PRITCHARD: Ch, |'msorry.

that --
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CHAI RPERSON GRI FFI'S:  You want that as cl osing?

M5. PRITCHARD: | thought that's what | was doing.
Ckay.

CHAI RPERSON GRI FFI S: Vell, a nere technicality
per haps.

M5. PRITCHARD: Al right. | thought that that was
the -- | thought everybody el se was finished. No? Ckay.

CHAI RPERSON GRIFFIS:  Wwell, if we call it closing,

everyone el se is finished.

M5. PRITCHARD: O course not, just because of ny
under st andi ng.

MB. BROMN: M. Chair.

CHAI RPERSON GRI FFI'S:  Yeah.

M5. BROM: | would subnit to you that the question
that | planned to ask Ms. Pritchard probably won't nodify.

CHAI RPERSON GRI FFI S: Ckay. Wiy don't we give a
little latitude here and see how this rolls.

V5. BROMN: Ms. Pritchard, you have not studied
the survey plat for the Constitution Avenue property that was
provi ded as an exanple for you, have you?

M5. PRITCHARD: |'mnot sure what you --

M5. BROAN:  You indicated that M. Bello only gave
you as an exanpl e sone new construction on Constitution Avenue.

V5. PRI TCHARD: He gave us a series of addresses,

which were the 1800 Bl ock of Constitution Avenue. And | | ooked
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at those buildings which were being built, and they did not
appear, to ne, to be at all anal ogous to ny situation.

M5. BROM: M/ question is, you did not actually
study the survey --

M5. PRITCHARD: To go down to the surveyor's office

M5, BROMN: O sonething that would indicate the
actual positioning of the buildings on the property.

M5. PRITCHARD: No. | |ooked at the buildings, and
observed a series of new construction row dwellings going from--
wel |, you know, they were adjoining buil dings.

V5. BROM: And you're not aware that one of the
properties on that has a lot line wall, sinilar, alnobst identical
to the situation that we have before the Board.

M5. PRITCHARD: Not that | observed.

M5. BROM: And that could possibly be because of
your lack of technical expertise.

M5. PRITCHARD: As | said, | just observed it. It
did not carry great weight for ne, because it did not seemto be
anal ogous, and so | dismissed it.

CHAI RPERSON (RI FFI S: Let ne interrupt. You were
just given addresses. |s that correct?

M5. PRITCHARD: | was given addresses.

CHAI RPERSON GRI FFI S: So you weren't given plats,

or site plans or anything like that.
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M5. PRI TCHARD: No, we were given addresses over
t he phone.

CHAI RPERSON GRIFFI'S: Al right. And so you went
to the property and | ooked around it yourself.

IVB. PRI TCHARD: I pass it frequently on
Constitution Avenue.

CHAI RPERSON GRI FFI S: Ckay.

M5. PRI TCHARD: And it did not appear to be
anal ogous to ne, so | disnissed it as being irrel evant.

CHAl RPERSON GRIFFI'S:  Ckay. I think I'm clear on
that. Anything el se?

V5. BROMN:  Not hi ng.

CHAI RPERSON GRI FFI S: Ckay. In which case, now
you'll have an opportunity to give additional closing or anything

el se you want to say.

V5. PRI TCHARD: Ckay. | thank you for your tine
t oday.

CHAI RPERSON  GRI FFI S: Sure, and we thank you
Let's set this for a schedule decision making. And Board

Menbers, let's look quickly at any additional information that
we're going to need for this. | did not see or get a feeling for
additional information that we were needing coming from questions
that we had. | think this is going to be a very difficult one to
really filter out, but |I think we mght have the infornmation that

we need at this point. Unless there's any other volleys in of
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things that we m ght need.

VI CE CHAl RPERSON RENSHAW  Phot ogr aphs.

CHAI RPERSON GRI FFI'S:  Ckay.

M5. BROMN: M. Chair.

CHAI RPERSON GRI FFI' S:  yes.

M5. BROMN:. | was just going to suggest it may be
hel pful for everyone if Ms. Pritchard can provide the survey so
that we can -- because there is a najor issue being given to the
size of her rear yard. There seens to be a discrepancy.

CHAI RPERSON GRI FFI S: You want a survey of what,
her property?

M5. BROMN: O the property to determine the

spaci ng.

CHAl RPERSON GRI FFI S: I don't see that as an
i mportant point.

COW SSI ONER  MAY: Yeah, | don't consider that
issue. | nean, we have al so the | anguage.

CHAIl RPERSON CGRIFFI'S:  Yeah. And | think also, M.
Pritchard either brought up in her closing statements that, in
fact, the -- she brought that up in light of Section 101, but
that the pertinence of her argunment are nore substantively based
in 405.3, and other sections, so that being said. Anything else?
Board Menber has indicated pictures mght be requested. | think
we probably should just stick with what we have. W can assune

that we know that it's finished, unless that goes to a --
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frankly, if we go to pictures and |ook at the height and nass of
the property, then it does step us back into we're going into
l[ight and air, and naybe we should start to |ook at survey and
dinmensions. | think the pictures that we have on record show the
width, if not the entire height, so | think we can assune the
nmass of what's bei ng done there.

Anything el se? GCkay. Wat dates are we | ooking at
now?

Ms. BAILEY: M. Chairman, excuse ne.

CHAl RPERSON GRI FFI'S:  Yeah.

Ms. BAI LEY: W did -- there was sone discussion
about a letter from the Capitol H Il Restoration Society, that
they did discuss this case at one of their nmeetings, and the
pl ans were approved. | don't knowif you want that. |'mjust --

CHAI RPERSON (RI FFI S: Ckay. No, and | absolutely

appreci ate you bringing that to our attention. Board Menbers?

VI CE CHAI RPERSON RENSHAW If we ask for the
letter, | would ask for the plans that go with the letter.
COW SSI ONER MAY: | think there's sone risk of us

going too far down the path of evaluating the nerits of this
particular project, so |l -- but on the other hand, if there has -
- there have been statenents about whether or not this has passed
muster on the historic basis, | nean, can we sinply take the fact
that the permt was issued as evidence that HPRB approved it,

because HPRB is the one who has to approve it. And they nay seek
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the advice of the Restoration Society, but | don't know that -- |
don't know the entirety of the process, but we know issuance of a
permt is certainly not contingent on the Restoration Society
approval .

CHAI RPERSON GRI FFI S: Ri ght. | would agree with
M. May, and again just keep your nind focused on that this is an
appeal . W'd have to ask ourselves what pertinence would the
Restoration Society's approval or disapproval of this project go
to in the Zoning Admnistrator's view, and analysis, and final
decision on this. | am not aware, unless others can bring me to
an awareness, that it would have any pertinence, so | would
suggest that we do not ask for that. But | absolutely appreciate
you keeping tabs on us for these things that we do bring up.

Anything else? In which case, what are we | ooking
at?

SECRETARY PRU TT: W could set this for an April
deci sion nmeeting, and since there's no subm ssions, draft orders
fromthe parties coul d be due March 25"

CHAl RPERSON GRIFFI'S:  Wul d that be the infanous 2™

of April?

SECRETARY PRU TT: Yes.

CHAI RPERSON GRI FFI'S: Ch, boy, you know.

COW SSI ONER MAY: Woirking on something el se that
day.

CHAI RPERSON (RIFFIS: W're all in this folks. You
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went through this norning. Al right. Yeah, what is -- what do
we have on now so far? | nean, it seemed like a heck of a lot.
SECRETARY PRU TT: Three at |east.
CHAI RPERSON GRIFFIS:  Okay. Al right. [I'msorry.
M5. PRI TCHARD: Excuse nme. | do need to leave. |Is
there --
CHAI RPERSON GRI FFI' S: Yeah.
V5. PRI TCHARD: -- further information you need

fromnme now?

CHAl RPERSON @RI FFI S: No, we're on for the 2™ of

April, 2002. That would be the decision nmaking in the norning.
M5. PRI TCHARD: Cay. And is there anything

need fromne prior to that?

you

SECRETARY PRUI TT: If you would like to submt a

draft order, draft Findings of Fact, you may do so, but please do

so by March 25", And you do need to serve it on the other

peopl e.

MB. PRI TCHARD. Ckay.

SECRETARY PRU TT: And everybody will serve --
they submit, they will also serve it on you.

M5. PRI TCHARD: Gkay. Thank you very much.

if

CHAl RPERSON GRIFFI'S: Geat. Thanks. Have a great

evening. | think that's pretty clear. |[If there's anything el se

that comes up, we will make it known, if needed.
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VW will excuse everyone else that doesn't need to
be here. Everyone is welcone to stay, and let's take -- can we
just take 10 nminutes, and then cone back and do ninutes, or do
you want to do them right now? Let's run through them I'd
rather run through them and be fi ni shed. M. Hart, when you're
ready, | think we're going to go through the Mnutes that were
continued fromthis norning.

MR HART: Yes.

CHAI RPERSON GRI FFI S: Dd you want -- actually, |
think --

MR HART: Are we ready, sir?

CHAl RPERSON GRI FFI S Yeah.

MR HART: The first is the matter of --

CHAI RPERSON GRIFFI'S:  |'m sorry.

COW SSI ONER MAY:  Can | interrupt just one second?

CHAl RPERSON GRI FFI'S:  Yeah.

COW SSI ONER  MAY: Looki ng through the M nutes,
there are no cases in which | was a part.

CHAI RPERSON GRIFFI'S:  Ch, yeah. Sure.

COW SSI ONER MAY:  May | be excused?

CHAI RPERSON GRI FFI'S: Wiy don't we get through them
all just to make sure that you weren't involved in any of them

COW SSI ONER MAY: My nanme does not appear.

CHAI RPERSON GRI FFI'S:  Thank you very nuch, M. May.

W'll see you later.
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CHAI RPERSON  GRI FFI S: Ckay. W are back to
February 5", 2002, | believe is where we begin. |s that correct,
M. Hart?

MR HART: Yes, sir.

CHAI RPERSON GRI FFI 'S Ckay.

MR HART: February the 5.

CHAI RPERSON GRIFFI'S:  Any conments on the 5", 2002?

VI CE CHAI RPERSON RENSHAW Didn't we do nore than
what is in the Mnutes on February the 5" This is just Father
Fl annagan' s.

Ms. BAILEY: Ms. Renshaw, the Mnutes are for the
afternoon session, just like this afternoon. The Mnutes for the
norni ng session where we had the nmeeting are not here. W just
let the transcript stand in for the Mnutes for the neetings. W
only do the Mnutes for the hearings.

VI CE CHAl RPERSON RENSHAW  Ch.

CHAI RPERSON GRI FFI S: The February 5" just covers
the afternoon of the February 5", 2002 Public Hearing, and we
only had the appeal of Southeast Gtizens on that day. I's that
correct?

MR HART: Yes. Those Mnutes, M. Giffis, M.
Renshaw, M. Levy, M. Etherly, and M. Hannaham

CHAl RPERSON GRI FFI'S:  Ckay. M. Levy.

MEMBER LEVY: M. Chair.
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CHAl RPERSON GRI FFI'S:  Yeah.

MEMBER LEVY: Just on page 2, the last paragraph on
page 2 that tal ks about the suggestion that we look for a report
from the Ofice of Planning, | would just ask you whether you
think that accurately reflects what we did there.

Ms. BAI LEY: On February 5" that's what we did.

Now we may have further -- we had four hearings on Father
FI annagan.

MEMBER LEVY: No, no. | just want to nake sure the
[ anguage reflects -- did we inform the parties that we were

definitely going to do that? D d we ask them-- did we decide to
do that at that point? | guess that's one question | have. Do
we want to specify what we -- what the brief should state?

Ms. BAILEY: And again, M. Levy, | don't think on
February 5" we specifically got into that discussion. | think it
was further into the hearing where we went into the specificity
of what the Ofice of Planning should or should not do, as far as
providing a report to the Board is concerned.

CHAIRPERSON GRIFFIS: | think we can remedy this in
the change of one word. If it reads, "The Board inforned the
parties that a report from Ofice of Planning mght be requested,
or may be requested."

MEMBER LEVY: Ckay.

CHAI RPERSON GRI FFI'S:  Rather than "woul d*. | think

M. Levy is questioning whether we were that definitive, that we
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were going to or not.

MEMBER LEVY: I would also change -- then you'd
change the word "participating" to "participation of the Ofice
of Planning."

CHAI RPERSON GRI FFI S: Ckay. Is that in the sane
par agr aph?

MEMBER LEVY: Yeah. Yes. "M. Fiola stated the
Board's rules and procedures do not allow for the participation
of the Ofice of Planning."

CHAl RPERSON GRI FFI'S:  Ckay.

MEMBER LEVY: That's it.

CHAI RPERSON  GRI FFI S: Any other coments on
February 5"? Ckay. |'mgoing to nove on through all of them and
then we'll approve them all at once, unless we need to pull one
out at sone point. Some February 12", any comments on that?

Mysel f, Ms. Renshaw, M. Levy, M. Etherly, M. Hannaham and M.
Hart. | don't know if we have proxies for --

MR HART: Yes. The only -- yes, we have proxies
for all fromM. Hannaham

CHAI RPERSON GRI FFI'S:  kay. Geat.

MR HART: Not hing from M. Hood or M. Parsons,
but for both of those days, we did have -- we do have a quorum
did have a quorum wi t hout them

CHAI RPERSON GRIFFIS: Geat. ay. Actually, what

we'll do is we'll do the notion on February 5 and February 12"
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when M. Hannahamis in. Any comments on February 12'"?

MEMBER LEVY: Case nunber 16833, where we describe
the project should read, "permt the construction of a mixed use
buil ding", | guess where it says, "apartnent house and retail",
i n parent heses.

CHAl RPERSON GRIFFI'S:  Ch, | see

MEMBER LEVY: Just a missing word, | think.

CHAI RPERSON (RI FFI S: Uh- huh. Ckay. Anyt hi ng
el se?

MEMBER LEVY: No.

CHAI RPERSON GRI FFI'S:  Any ot her comments? Ckay. |
nove approval of Mnutes February 5, February 12, 2002.

MEMBER LEVY: Second

CHAl RPERSON GRIFFIS: Al in favor.

(Vote.)

CHAI RPERSON GRIFFIS:  And we do have -- oh, there
it is. Ckay. February 19. Conments?

MEMBER LEVY: Page 3, Case Number 16826. The

paragraph that begins, "Advisory Neighborhood Conmi ssioner John

Chagnon".

CHAl RPERSON GRI FFI'S:  Yeah.

MEMBER LEVY: The last couple of words in the |ast
sentence of that paragraph. I think there's just an extra word

there, either "required" or "needed", rather than both.

VI CE CHAlI RPERSON RENSHAW Wi ch wor d?
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MEMBER LEVY: Let's go with "required".

VI CE CHAlI RPERSON RENSHAW  Uh- huh.

CHAI RPERSON GRI FFI'S:  Ckay. So strike "needed."

MEMBER LEVY: Ckay.

CHAI RPERSON GRI FFI'S:  Any ot her?

MEMBER LEVY: On page 5, Case Nunber 16791, Item
Nunber Five, the Board indicated it would likely require
si mul taneous opening post -- is that opening and post hearing
briefs, so there's the word "and" is just mssing there.

SECRETARY PRU TT: M. Chairman, opening and post
hearing briefs would be correct.

MEMBER LEVY: (kay. Thanks.

CHAI RPERSON GRI FFI 'S Ckay.

MEMBER LEVY: That's it.

CHAI RPERSON  GRI FFI S: And that's going to the
Fl annagan' s. Right? Yeah. Ckay. Actually, 1'm going to take
this one too because | think that would be the last of -- no.
Al right. W'Ill keep going. Let me get ny notes here. The 26"
February.

MEMBER LEVY: A question on Case Nunber 16837, the
first case.

CHAI RPERSON GRI FFI' S Unh- huh.

MEMBER LEVY: W say the Applicant applied
previously under Section 223, originally applied for a variance.

Is that correct? And then --
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CHAI RPERSON GRI FFI'S:  Ch, yeah.
MEMBER LEVY: So that's incorrect. The application

was deni ed, and then went into 223, and then they reapplied, so -

CHAl RPERSON GRI FFI S Yeah.

MEMBER LEVY: -- that reference is incorrect in
that sentence.

VI CE CHAl RPERSON RENSHAW So take it out?

MEMBER LEVY: Well, it needs to --

CHAI RPERSON GRI FFI S: Wll, we can identify the
section, or we can say as it said in our nemos, the Applicant had
applied previous for a variance.

MEMBER LEVY: Variance, yeah.

CHAI RPERSON (RI FFI S: So why don't we just change
t hat. That's easy. O for a variance, whatever it should be.
Ckay. Anything else? Ch, are we -- okay. The 26'". Under 16791
which is the -- that's narked Boys Town, after the property owner
-- I'msorry. Page 4, "Property owner, Father Fl annagan's", am I
not correct in recalling that we gave Ms. Ferster the opportunity
to provide rebuttal testinmony at that point?

M5. SANSONE: | think that's correct, M. Chairman.
You specifically gave her another opportunity to request -- to
provi de rebuttal.

CHAl RPERSON GRIFFI'S:  Ckay. Right, because |'m --

if -- 1I'm reading this. That was the day of the closings.
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Correct?

VI CE CHAlI RPERSON RENSHAW  Uh- huh.

CHAI RPERSON (RI FFI S: Ckay. And so -- yeah, |
guess | can -- | would give sentence to that, but | would that
say we -- it my read as M. Ferster was again given the

opportunity for rebuttal testinmony, and Ms. Ferster declined the
opportunity.

VI CE CHAl RPERSON RENSHAW  Uh- huh.

CHAl RPERSON GRI FFI 'S Ckay.

MEMBER LEVY: And 16810, page 6.

CHAI RPERSON GRI FFI' S: Yeah.

MEMBER LEVY: At the end of the description of that
case, do we want to put there what action we took, whether the
case was continued? Do we typically do that?

CHAl RPERSON GRI FFI'S: Yeah, what did we do?

MEMBER LEVY: | think we continued that.

CHAl RPERSON GRI FFI S: Dd we continue it, or is
that for -- oh, yeah, we continued to the 12"

MEMBER LEVY: R ght, so --

CHAI RPERSON GRIFFI'S: kay. |Is that --

MR HART: Wiich case is that, sir?

CHAI RPERSON CRI FFI S: This is Trautw ne. Am |
correct, M. Levy?

M5. SANSONE: Correct.

MEMBER LEVY: Yes, |'msorry.
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CHAI RPERSON GRIFFI'S:  (Okay. So 16810 -- no, you're

-- you indicated correctly. So at the end of that we would say
it would be continued to --

MEMBER LEVY: Well, I'mjust -- |I'mreading and |
don't see what action we said that we took, so --

CHAl RPERSON GRI FFI'S:  No, exactly.

MEMBER LEVY: Ckay.

CHAI RPERSON GRI FFI S: That's what |'m indicating,
that we would then be -- we would state that it was continued to
-- continuation on 12 April.

M5. SANSONE: 12 March.

MR HART: March.

MEMBER LEVY: 12 March.

CHAl RPERSON GRI FFI'S:  Ch, 12 March, whichever.

MEMBER LEVY: Thanks. That's all | have.

CHAI RPERSON GRIFFIS: kay. Wat nonth are we in?

Ckay. Is that it? End of comments on that?

MEMBER LEVY: Yes.

CHAI RPERSON GRIFFI'S:  kay. In which case, we are
movi ng to approve February 19,

VI CE CHAI RPERSON RENSHAW  And 26'".

CHAI RPERSON GRIFFIS:  And 26'". Is that it?

VI CE CHAI RPERSON RENSHAW Yes. M. Chairnman, |
won't be voting on the 19", as | was not here that day.

CHAI RPERSON GRIFFI'S: I ndeed. Let's separate them
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out, so for February 26'", 2002, | nove approval .

MEMBER LEVY: Second.

CHAI RPERSON GRIFFIS: Al in favor.

(Vote.)

CHAI RPERSON GRIFFI'S:  (pposed? And February 19",
2002, nove approval .

MEMBER LEVY: Second.

CHAl RPERSON GRIFFI'S:  So in favor.

(Vote.)

CHAI RPERSON GRIFFIS: And M. Hart, it's all you.

MR HART: Ckay. February 26'", who seconded, M.
Levy? kay.

CHAI RPERSON GRI FFI'S:  Yeah.

MR HART: Al right. Pl ease bear with nme here.
The Mnutes for February 5", 2002, approved by M. QGiffis,
seconded by M. Levy, proxied by M. Hannaham 5-0 with
corrections as indicated by Board Menbers.

February 12", M. Qiffis, M. Levy, proxy for M.
Hannaham w th corrections as indicat ed.

February 19", notion made by M. @Giffis, seconded
by M. Levy, M. Renshaw not voting, proxy from M. Hannaham M.
Hood not submitting a vote, with corrections as indicated.

February 26", M. @Qiffis, M. Levy seconded, M.
Giffis making the nmotion, with a proxy from M. Hannaham and no

vote submitted by M. Parsons, and with corrections as indicated
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by the Board.

Thank you, sir. |It's over and out.

CHAI RPERSON  (RI FFI S: Thank you very nmuch, M.
Hart. And this concludes then the 5" of March, 2002 afternoon
sessi on.

(Of the record at 5:15 p.m)

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




