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P-ROCGCEEDI-NGS
(9:11 a.m)

CHAI RPERSON GRI FFI'S:  Ckay, good norning to all and
we'll call this special neeting to order of 19 March 2002.

MR HART: Cood norning, everyone, M. Chair, Board
nenbers, staff. For this special public neeting this norning, we
have before us application nunber 16803 of JFC Builders of DC
pursuant to 11 DCVR 3103.2 for variance from the lot area
requi renments under subsection 401.3 and a variance from the off-
street parking requirements under section 2101 to allow the
conversion of a flat into a three-unit condomnium in an R4
District at premses 1358 Grard Street NW that's Square 2860,
Lot 56.

The hearing dates on this application were Decenber
11t h, 2001, February 19th, 2002. The decision dates are March 12
and today. The case is now before you.

CHAI RPERSON GRIFFI'S:  Thank you, M. Hart and good
nmorning to you. Well, let me just introduce that did hear this
case and will be deciding on this case; M. Hood on ny very far
right, representing the Zoning Conmssion; M. Etherly, Board
Menber, nyself, Chair; Ceoff Giffis and M. Levy on ny far |eft
representing the National Capital Pl anning Conm ssion.

Ckay, folks, do you renenber the case? It is, as
M. Hart has aptly said, a variance from the Ilot area

requi rements and also the variance from the off-street parking.
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This was a very interesting case in terns of when and how it cane
before us. Let ne just give a little background just to refresh.

That this building is under construction. Pernmts
were issued for a three-unit. There was history in the case
regardi ng the anount of neters, PEPCO (phonetic) and Washi ngton
Gas had services that established it and the record includes
bills and docunentation of that netering. Basically the
applicant was establishing it as a three-unit buil ding.

It wasn't until, as the record shows, the condo
conversion application was going through that the issue was
brought forward in terns of three units as opposed to a flat and
it was testified and -- that the three-unit apartnent had been in
operation for at least 20 years. Now, we did have sone testinony
regarding the questioning of that but that is what is before us
nNow.

Ch, additionally, we had asked, in fact, we
postponed this decision that was set for last week, to get
clarification fromthe Single Menber District Conmissioner of the
ANC. VW have received that and | know |'ve verified wth
everybody that you've been in receipt of that and it is part of
the record, and | think what it does is establish a little bit
nore clarity of what was going on with the split vote, although
the whole ANC has not changed its recomrendation and support,
recommendation for approval , the Single Menber District

Conmi ssioner, one BOA Calvin Wodland, his letter is dated Mrch
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14th, indicates that he was initially in favor.

That during the -- | guess the ANC neeting he was
not satisfied that sonme of the issues had been resolved and he
has now cone back after discussion with the applicant as this
Board directed, to support and, in fact, the last sentence says,
"l strongly support approval of the Board of Zoning Adjustnent
Application 16803", which is the application before us.

So any commrents, Board menbers, before we nove on
with this, any issues of inport that | need to bring up before we
get into the actual notions? M. Hood, yes.

COW SSIONER HOOD: M. Chair, | will tell you that
I was again, wiile | won't belabor the point, was very
di sappointed in the response that | received and what | read from
the ANC, but | want to call ny colleagues' attention to page 6 of
the Ofice of Planning's report, which gives ne sone concern as
being a regulator on -- one of the regulators on the Zoning
Conmi ssion to keep the integrity of the zoning map and pl an.

Even in the Ofice of Planning' s report, they say,
"There mnmay be sone detriment to the public good, but the
detrinment, if any, would not be substantial". I can tell you I

have run back and forth with that one sentence since |ast week

for awhile but | can tell you that | understand that there were
some permts issued. It was done previously. There were three
neters and | understand all of that, but that still doesn't make
it right.
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So, you know, | can tell you that | amstill not of
the mndset of noving forward to voting in favor of this, but |
was hoping to come today to hear sone conversation from ny
col | eagues on how they felt. But | can tell you that if we
continue to allow this, it's going happen not just on Grard
Street, but all over the city.

At sone point intime -- | understand, |'ve been on
cases before where this has been in place where things have
happened, they've been getting wong pernmts and |'ve been very
synpat heti c. Wile | want to be synpathetic in this case and
nove forward with it with approval, | also want to be m ndful
that this type of action occurs it seens |like nore frequently now
than ever and | just want us to be cautious of this. Wile M.
Chairman, | know you said this isn't precedent setting, we said
that |ast week, we had some cases that cane in later and sone
things were throwmn up to us that were remnding us of actions
that this Board has taken, not this specific Board, but the Board
in the past.

So | just wanted to put that on the record. Wile
| am very synpathetic to the applicant and understand that they
have noved forward, but sometines when the m stakes are caught,
we need to deal with them accordingly. So with that, | would
like to hear fromny other colleagues, but | just want to nmake a
point that it says there may be sone detrinent to the public

good. | assure you that I'mnot sure even to this point, how I'm
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going to vote on it.

Again, | am synpathetic to the devel opnent, thank
you.

CHAI RPERSON (RI FFI S: Cood, thank you, M. Hood.
And you bring up two excellent points and | think we do need to
delve into it and some of the background that | started out with
was to refresh. | absolutely agree with you in the fact that
we're seeing nore cases of starting construction and then com ng
in which is very difficult and frankly, one mght question how
much a devel oper knew and strategized, that would just be
| ogi cal

| think it was incredibly well docunmented in this
case of the process that was assuned by the devel oper to have
integrity and nmove along with it. And | think just the amount of
steps that are documented within the record and that's why |
bring up the nere fact that at the condo conversion stage, which
neans -- this is ny interpretation of the docunmentation that |'m
seeing is that he could have noved ahead and been 100 percent and
then renting the units now and frankly, no one would probably
have noticed anything but that there's a separate step in the
condo conversion that brought it back to the fact that it was --
perhaps, was not a legal three-unit building, when all the
substantial docunentation before it was pointing in that
di recti on.

So | see this as very unique and in particular as
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opposed to sone of other cases that we have seen and perhaps,
mght see. In terms of the detriment, the Ofice of Planning, |
was struck with that also and spent sonme tine |ooking at that.
It seens like the detrinent that they' re talking about goes to
the parking and certainly -- and there's two points to that.
One, residential parking all over the city is difficult, there's
no questi on.

| think the issue, as | see it, is tw-fold. One,
in order to nake parking available on that site, you would have
to access it from Grard Street because the record shows it has
no rear access. I don't know if you ve ever seen a townhouse.
It is not to nmy know edge that they're done legally but with a
driveway in front of the row houses that are, you know, classic
in this neighborhood and across the city, that to me would be a
much greater detrinment if we started parking in our front yards.

But secondly, the size of the house that we can see
from the record and from the photographs conceivably if it was,
let's throw out for argunent sake it was a single famly or even
a two-unit building, the amount of cars would not be regul ated,
correct? | nmean, you could have a famly of four or five folks
and have three or four cars.

| don't think by the matter of counting units, it

necessarily neans that you will have increased parking. | think
by the nere fact that the structure exists there will be -- there
will be a parking need or a potential for cars servicing that
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property. M/ point being, as you get smaller units and | think
if -- I"'msure I"'mcorrect that the proximty of a netro station
near this site and also the size of the unit, especially the
third unit in the basenment, may, in fact -- it's not an assurity
but it may, in fact, reduce the nunber of cars that would

actually be at that site as opposed to two units or as a large

famly.

And, you know, there's no way we can insure that or
prove it but | don't see the detrinent increased by necessarily
just the increase of wunits on that property. And | think the

reverse, the fact of the matter is that you ve got construction
that it was testified it was -- at the tinme of hearing it was 70
percent conplete, the history of this building also being --
well, it had a fire. I don't recall directly how long in fact,
it had been unoccupied, but here we are bringing back, and I
think going to -- back to the planning, if you look at the
conprehensive plan, the Ward 1 plan, if you look, it has very
strong parallels to what is being laid out there in terns of
adding housing and | can't put ny finger right on the exact
| anguage here but adding housing to the neighborhood and also
bringing up the -- thank you very nuch, delivering additional
housing wunits to the market and you Kknow, retaining and
encouraging, frankly, residents into the area, but that's ny
poi nts.

Anyone el se have conments on this? Ckay, let me -
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COW SSIONER HOOD: M. Chair --

CHAI RPERSON GRI FFI'S: Yeah.

COW SSI ONER HOOD: -- | just wanted to ask anot her
gquestion and nmaybe you all can help ne see this through, too.
Wiat nmakes this lot any different, and I'm looking at the
pi ctures, any different fromthe surroundi ng houses, even the one
next door, the other ones? There was testinony that the
nei ghbors supported -- and | understand the blight. And in fact,
| mentioned this at the hearing. Wat makes this any different
than the house next door? | nmean, | think on the picture it was
a corner lot or corner house or there is sonething in between.

What nakes it different? And | see the report in
front of me and I'm trying to see how it's applicable to the
house next door or the house next door to that one? And maybe ny
col l eagues, if you all could help ne with that. ['m not putting
anybody on the spot. | just need a little help here.

CHAI RPERSON R FFI S: And you're referring to the
Ofice of Planning report?

COW SSI ONER HOOD: Yeah, |'m basically | ooking at
the Ofice of Planning Report because that's where the depiction
was of the house and | believe it's the one where the guys are
working and I'mtrying to see the relationship between that one
and the one on the side of it and the one next door. And why

would this one be any nore aggrieved or any different than the
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house i n question.

MEMBER ETHERLY: M. Chair, | believe M. Hood is
referencing Attachnent 3, illustrations in the Ofice of Planning
Report dated Decenber 4th, page 1. The interesting thing about
this particular matter and it perhaps is a little troubl esone but
not so much so that |I'm inclined to vote against this
application, is the fact that you have, | don't want to call it
adm ni strative error but you have a little bit of that in this
process where the devel oper noved forward and what appears by
nost indications from the record in good faith wth an
under st andi ng that they had a three-unit buil ding.

They had docunentation records fromlocal utilities
that spoke to that. I"'mnot certain if we had any testinony on
the record that spoke to whether or not any of the adjacent
properties were three-unit buildings as well, but | would suggest
to M. Hood that that is kind of the fly in the proverbial
ointnent here, that we have what has by all indicates for a
nunber of years dating back perhaps as far as 1981, a three-unit
building that all of a sudden, upon redevel opnent opportunity,
you find that, in fact, perhaps it should have been a two-unit
bui I ding giving the square footage of the property.

Whet her or not that's the difference that gets us
to the exceptional condition conponent of the variance test, you
know, that's for ny colleagues and | to cone and sort through

and, once again, | do want to be sensitive to the fact that the
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precedent of administrative error or admnistrative conplications
bei ng substantial grounds for a variance test, at least as far as
it relates to exceptional narrowness, shallowness or exceptional
topographical conditions, you know, it's probably worth sone
conversation as we nove forward with this, but the fact that we
had what appears to be a three-unit building for quite some years
gives ne some neasure of confort with regard to ny coll eague, M.
Hood' s concerns regardi ng the parking.

I note the Ofice of Planning's use of sone

detrinment, but | believe that does not rise to the level of
substantial detrinent. That's where | fall on this, M. Chair.
Thank you.

CHAl RPERSON GRI FFI S:  Good, thank you, M Etherly.

MEMBER LEVY: M. Chair, it's ny recollection from
the hearing and in reviewing nmy notes that, in fact, the
applicant nmade their case for the variance based specifically on
the subject matter that M. Etherly just raised which is that the
building had been previously used as -- for three units, was
configured for three units, in fact, had utilities for three
units and that's the argunment that's being used for the first two
prongs of the three-part test, three-prong test.

So the question | think before the Board today is
specifically tied to that.

CHAI RPERSON GRI FFI'S:  Thank you. | nean, | think

that is the point. | think that's exactly what we're |ooking at
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here. | think that's why we had and we did have, as M. Etherly
has stated, anple docunentation of that. And it was also in the
record, if I'm not mstaken, that it would have had to -- the
conversion or the work that would have been done to install the
neters and the nunbers of neters would have had to be pernmitted
because that's the process that they would look to for city
approval before the utility conpany would come out and have --
you know, we don't have the entire case records running back and
| ooki ng at docunentations or people involved but you know, many
times we are faced with past decisions and past realities that

have substantiated thensel ves in the buil dings.

So, all right, that is quite a bit here. | think
we also need to talk about the opposition that we had. M.
Brazil did testify. For clarity, we had given time -- this was
actual ly postponed -- well, is -- yeah, it was, we postponed the

hearing at one point and we kept the schedule so that parties
could be received and applications for parties. W did not
receive any. However, we did have Ms. Brazil expressing quite a
bit of information in the case. A lot of it, I think we dealt
with directly in terms of what was pertinent and appropriate for
the variance case and what we could -- | think we outlined what
this Board has jurisdiction over and nade reference and referrals
to other agencies and entities that can, in fact, deal with the
ot her issues that were brought up.

There was sone question in the very begi nning about
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letters and the questioning of authenticity. They were stricken
from the record at the beginning of the hearing and left the
record, so they were no longer a part of and | think frankly, I'm
pl eased that we have kept the integrity of this process intact
and | think we have naintained it up till now and | woul d inagi ne
as we finish this.

So that being said, yes, M. Levy.

MEMBER LEVY: M. Chair, let nme add to that. There
was the matter specifically of a payment of $5,000.00 from the
applicant to a witness and | just wanted to point out that the
applicant has provided verification that, in fact, that was a
paynment that was related to work or rather damage being done to a
nei ghbor's property during construction and that was conpensation
for repair of the damages.

CHAl RPERSON (R FFI S You know, that's an
interesting point. This Board has, in the past, nmde conditions
and agreenents and constructions contracts w th nei ghbors and you
know, folks wal king by and whoever it might be, and here we have
an applicant that's coming in without conditions on an order that
has actually taken that step on their own. You know, it's not
within our jurisdiction to know everything, we don't need to know
ever yt hi ng. There seens to be -- it seenmed from all the
information given on the record that this devel oper was trying to
be as conscientious as possible.

Qoviously, these houses are connected. Any
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construction is going to inpact adjacent neighbors and it seens
that appropriate and substantial steps were nmade which | think

ought to be acknow edged. Yeah.

COW SSI ONER  HOOD: M. Chair, | would just say
that | think the integrity of this whole process has been
straightforward. Especially, we have dealt, | think, very

conscientiously with the things that within our jurisdiction.
And we did take note of everything that was given to us and we
also are mndful that we have to deal with the zoning process and
| think that's how we need to proceed and | think that again, the
integrity of this process has been straightforward and | don't
think I woul d change any ot her thing.

But let nme just say that |'ve heard the discussion
of ny coll eagues. Again, having heard a nunber of these cases
and | am synpathetic, even though it's nowhere in the regul ations
that says we need to be synpathetic, but rules and regul ations
have changed since 1958. A lot of things have changed. A |ot of
things -- obviously, it was done previously. |'mjust hoping as
we nove forward that it was done in the manner in which it should
be been done because it was done in the past sone tine doesn't
always make it correct but by no fault of the devel oper.

And, M. Chair, | wll associate nyself with your
commrents and at that point, I"'mready to vote.

CHAI RPERSON GRI FFI S: Very good, thank you, M.

Hood. Ckay, | want to get one thing clarified, because | had it
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in ny notes, and M. Hood, | absolutely appreciate those
coments and | will proceed expeditiously with this but the |ast
pi ece, we do have two variances. W have the variance from the
ot area requirement and then we have the variance fromthe off-
street parking.

Ch, you know, it's an interesting point in terns of
the variance for the lot area. It was nmade in the record that

the mass of this building, the bulk of this building is not

changi ng. It -- by all appearances, it wll be the sane
bui I di ng. So that being said, obviously it was in existence
before the zoning regs, but that's not the point | wanted to
nake. The one question | had was we had sone -- as you know, as

the existing building, one parking would be required, that would
be wai ved on an exi sting buil ding.

And then the question came up and | just need to --
if you recall we had some question on the board of a flat would
have one parking requirenment, a single famly also and then there
was the question of whether additional parking would be required
if this was a three-unit building? How does it cone under its
cl assification?

And do -- let ne ask corporation counsel if she can
give us sone clarity on that as | check ny own notes.

M5. SANSONE: M. Chairnman, the requirenent in the
R-4 District for a flat, the two-unit dwelling was one for every

two dwelling units.
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CHAI RPERSON GRI FFI'S:  Correct.

M5. SANSONE: And then the parking requirenent for
a three-dwelling unit in the R4 District would be one parking
space for wunits. So even though there's an increase in the
nunber of wunits, the nunber of required parking spaces renains
the sane.

CHAl RPERSON  GRI FFI S Ckay. So the question
directly is, is there a variance -- well, why don't we -- let's
separate the two. And |I'm going to nove approval of application
JFC Builders of DC, Application 16803 for a variance from | ot
area requirements under subsection 401.3 and this is for the
conversion of a flat into a three-unit condomniumin R4, 1358
Grard Street NW | think we have spoken directly to the case
that's been nade.

This is a very unique situation in terns of timng
of discovery of the non-conpliance and the process of which the
bui l ding was going under. | think history, the use and the
nmetering, of course, noves it to its uniqueness and in terns of
its difficulty in being realized by the devel oper as what was
pl anned.

COW SSIONER HOOD: | will second that notion, M.
Chair, but just add if we can also incorporate the Ofice of
Pl anni ng report and stand on that, too, with your comrents.

CHAI RPERSON GRI FFI S: Excel l ent point, M. Hood,

and | absolutely appreciate that. And | think Planning had a
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very excellent report and it was very strong and | think you
spoke to a lot of those issues and | appreciate that. I's there
any ot her discussion on this?

MEMBER LEVY: Just, M. Chair, to add a little bit
that the applicant nade a case for practical difficulty which is
tied directly to the uniqueness of the property and that was
difficulty in subsequently converting that back to a two-unit
building after 70 percent of it had been constructed based on
what the applicant understood was the use, the existing use of
the building and the permtted use of the building.

CHAI RPERSON GRI FFI'S: Thank you for your clarity.

MEMBER ETHERLY: And just as an additional point,
M. Chairman, during ny short tenure on the Board we perhaps
haven't necessarily had occasion to talk in such detail but I
think with regard to the prong of the test that deals with the
i ssue of without substantially inpairing the intent purpose and
integrity of the Zone Plan, | would want to highlight that word
"integrity" and once again, note that we did have substantial
testinony and discussion regarding sone concerns about integrity
in the process and just to reiterate, we did receive in this
nmenber's opinion, a satisfactory explanation regarding the
arrangenment between the applicant and a neighboring property
regardi ng conpensation for any damage caused by construction work
and we did additionally receive what appears to be satisfactory

justification, rationale | should say for what appeared to be
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letters that were subnmitted to the record in error with regard to
si gnat ur es. There was an explanation provided by the applicant
and sone additional subm ssions and |I'm speaking specifically to
what is identified as Exhibit Nunber 33 which discusses that an
enpl oyee had submtted a letter wth the signature of a
nei ghboring property owner in error wthout actually obtaining
that signature. Letters were subsequently stricken from the
record and replaced, if | recall correctly, with letters that
Wer e genui ne.

Wth that being said, M. Chairman, as we've laid
out the additional prongs of the test, and that additional piece,
wi thout substantially inpairing the intent, purpose and integrity
of the zone plan, |I'mprepared to support your notion as well.

CHAl RPERSON CGRI FFI S: Good, thank you very nmuch.

Let me just follow that train of thought because | think it's
appropriate and inportant. W did -- this application did have
the support of the O fice of Pl anning. It did have the support

of Public Wrks and | would highlight M. Layden's letter that
said the proposed change of use of the site to apartnent dwelling
will not increase the off-street parking space requirenents.

W al so had the indication of the support fromthe

ANC. I think M. Hood brought up an excellent point of
discussion and | think it is absolutely what we should be
deliberating on and |I would, in ny coment in the Ofice of

Planning's report that indicates one elenent in the conprehensive
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plan stresses the provision of additional housing and need for
nei ghbor hood stabilization.
Any other comrents, discussion on this? In which
case | would ask for all those in favor signify by saying Aye.
(Aye)

CHAl RPERSON GRIFFI'S:  And did we have a proxy, M.

Hart ?

MR HART: No, I'Il call the Board, M. Chair.

CHAI RPERSON GRI FFI'S:  Thank you, |'msorry.

MR HART: The vote is called, is four to zero to
one to approve this application. The nmotion was made by M.

Giffis, seconded by M. Hood. Ms. Renshaw not present, not
voti ng.

CHAI RPERSON GRI FFI S: I ndeed, okay, and just for
clarification, M. Hart, we have just approved a variance for the

ot area requirenments. W now nove to the second part of this,

which is a variance for the off-street parking. | guess M.
Sansone, | would ask you frankly -- | mean, I'mfully prepared to
nove forward. I'"'m just questioning whether a variance is

required. By the conversion does that then nmake the requirenent
necessary?

M5.  SANSONE: M. Chairnman, it would appear that
there is not a need for the variance in this case. However, the
Board may wi sh to, you know, confirmthat that its own finding.

CHAl RPERSON GRI FFI'S: R ght, okay.
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M5. SANSONE: Wiether you do that by notion or
consensus.

CHAI RPERSON (Rl FFI S: VWll, that's good and |
appreci ate that. I think we have the docunentation and the
record clearly shows. What's interesting is the fact currently
what is required is one parking space and in this three-unit one
is required, neaning the world doesn't really change in ternms of
the zoning and I would say that the case has been fairly strongly
nmade in support, especially with the transportation planning
wei ghi ng substantially on it.

So | would nove approval of Application 16803 of
JFC Builders for variance from off-street parking required under
Section 2101 which will allow the conversion to the flat -- or
fromthe flat to the three-unit condo in the R4 District at the
prem ses of 1358 Grard Street, NWand ask for a second.

MEMBER LEVY: |'Il second it.

CHAI RPERSON GRI FFI S: Thank you, M. Levy. Any
di scussi on?

M5. SANSONE: M. Chairman, | wasn't clear whether
you wanted to approve a variance for the parking or just clarify
that you thought one wasn't necessary.

CHAl RPERSON (R FFI S: Vll, | was doing both and
I've now made a notion to approve the variance of parking.

MEMBER LEVY: | think if | could just weigh in on

that --
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CHAI RPERSON GRI FFI S Unh- huh.

MEMBER LEVY: -- it's possible that, in fact, the
variance is not necessary but that in this case we should great
it as a required variance and |I'm confortable proceeding with the
notion that's on the table.

CHAI RPERSON GRI FFI S: I think -- and | appreciate
that, M. Levy, because | think we're at a very fine line. I
mean, | don't think there's great clarity but | think there's
substantial detrinental inpact either way. But | think just for
clarity sake that we ought to, and it is part of the record and
part of the whole hearing process and our deliberations. So |
think action on it is appropriate.

Any other commrents? Not seeing any, | would ask
for all those in favor signify by saying Aye?

(Aye)

CHAI RPERSON GRI FFI'S:  And opposed.

MR HART: | wll record the vote as four to zero
to one. M. Giffis making the motion, M. Levy seconded it, M.
Renshaw not present, not voting. And this is addressing the off-
street parking requirenent. I would like to add also that the
coment was -- the commrents made by OP as referenced by the Chair
and M. Hood, it's ny understandi ng should be cited in the order

CHAl RPERSON GRI FFI S: Good, thank you very much,
M. Hart. And this will then end the official neeting of 19

March 2002. Thank you very nuch.
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(202) 234-4433

(Wher eupon,

at 9:40 a.m
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