GOVERNVENT
oF
THE DI STRICT OF COLUMBI A

++ + + +

BOARD OF ZONI NG ADJUSTMENT

++ + + +

PUBLI C HEARI NG

++ + + +

Tuesday,
March 19, 2002

++ + + +

The Public Meeting convened in Room 220, South, 441
4th Street, N W, Wshington, D.C, 20001, pursuant to notice at
9:56 a.m, Ceoffrey H Giffis, Chairperson, presiding.

BOARD OF ZONI NG ADJUSTMENT MEMBERS PRESENT:

Geoffrey H Giffis Chai r per son
David Levy Board Menber (NCPC)
Curtis Etherly, Jr. Board Menber

ZONI NG COWM SSI ON MEMBER PRESENT:
Ant hony J. Hood Conmi ssi oner

COW SSI ON STAFF PRESENT:

Beverly Bail ey O fice of Zoning

Paul O Hart O fice of Zoning
John K A Nyarku O fice of Zoning
Al berto Batisda O fice of Zoning

D.C. OFFI CE OF CORPORATI ON COUNSEL:

Mari e Sansone, Esq.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




D.C. OFFI CE OF PLANNI NG

Maxi ne Brown- Roberts
John Moore
David McCettigy

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




CONT-ENT-S

Application of Robert Burchard - 16845
Robert Burchard - Applicant
John Moore - Ofice of Planning

Application of 1440 Church Street LLC - 16841
Application of 1425 P Street LLC - 16848

Jacques DePuy - Applicant

Mont e Hof f man - Appli cant

Eric Colbert - Applicant

Davi d Mayhood - Appli cant

Maxi ne Brown- Roberts - Ofice of Planning

Wayne Di xon - Logan G rcle Community Assoc.

G osing on behal f of the Applicant

Gvil Infractions Appeal Case No. 99- QAD- 1821E
I nt ervenor Di scussion
Argurent of T. Danari
Argunent of M Geen
Rebuttal of T. Damari

Application of Hunberto Gonzal ez - 16823

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701

Page

14

22
26
59
74
84
97
100

121
174
193
212

222

www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

P-ROCGCEEDI-NGS
(9:56 a. m)

CHAI RPERSON GRIFFI'S:  This hearing will please cone
to order. This is the 19th of March, 2002, public hearing of the
Board of Zoning Adjustnents. M/ name is Ceoff Giffis. I am
Chairperson and joining me today is not the Vice Chair, M. Anne
Renshaw. She is not present today for personal rmatters.
However, CQurtis FEtherly is wth wus today and M. Levy
representing the National Capi t al Pl anning Conmi ssion and
representing the Zoning Conmission is Ms. Carol Mtten who wll
be -- is on ny right.

Let ne just quickly introduce the staff that's with
us today, Ms. Bailey at ny very far right, M. Nyraku is here
also and M. Hart and Ms. Sansone, corporation counsel is wth
us.

Copies of today's hearing are available to you.
They are located at ny left at the door. That is the door that
you did come into this norning. Pl ease be aware that these
proceedi ngs are being recorded. So we must ask that you refrain
from any disruptive noises or actions in the hearing room Wen
presenting information to the Board, please speak into the
m crophone and when starting | wll ask you to state your nane
and your hone address before presenting your testinony.

Al persons planning to testify either in favor or

opposition are to fill out two w tness cards. They are |ocated
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on the table in front of us and | believe there's also a stack at
the table where you entered in. Upon conming forward to speak to
the Board, please give both cards to the Reporter who is sitting
to ny right.

The order of procedure for special exceptions of
variances this morning will be first, statement and w tnesses of
the applicant's. Second will be governnent reports which include
Ofice of Planning, Departrment of Public Wrks and any others
that we have received. Third will be the report of the Advisory
Nei ghbor hood Cormmi ssi on. Fourth will be parties or persons in
support, fifth, parties or persons in opposition and sixth,
finally, we will have closing remarks by the applicant.

Cross exam nation of witnesses is permtted by the
applicant or parties. The ANC within which the property is
|ocated is autonmatically a party in the case. The record will be
closed at the conclusion of each case except for any naterials
specifically requested by the Board. The Board and the staff
will specify at the end of the hearing exactly what is expected
and the date when persons nust subnmit evidence to the Ofice of
Zoni ng.

After the record is close, no other infornmation
will be accepted by the Board. The Sunshine Act requires that
public hearing on each case be held in the open before the
public. The Board nmay, consistent with the rules, procedures and

the Sunshine Act, enter executive sessions during or after a
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public hearing on a case for purposes of reviewing the record or
del i berating on the case.

The decision of the Board in these contested cases
must be based exclusively on the record. To avoid any appearance
to the contrary, the Board requests that persons present not
engage nenbers of the Board in conversation and at this tine, |
woul d ask that everyone turn off their beepers or cell phones so
that we do not disrupt these proceedi ngs.

The Board wll now consider any prelimnary
matters. Prelimnary natters are those which relate to whether a
case wll or should be heard today, such as request for
post ponerment, continuance, wthdrawal or whether proper and
adequate notice of the hearing has been given. If you are not
prepared to go forward today with the case or if you believe that
the Board should not proceed, now is the time to raise such a
matter. Before | go to the general public, | would ask if staff
has any prelimnary natters.

V5. BAI LEY: Menmbers of the Board, good norning.
M. Chairman, there is a prelimnary matter concerning the second
and third case. Those are the second and third cases of the
norning but the prelimnary natter is better dealt wth when
those cases are called but there is none for the first case.

CHAl RPERSON GRI FFI'S:  Okay, thank you very nuch, in
whi ch case, does anyone el se have any prelimnary matters for the

Board at this time? Not seeing a rush to the table, | wll
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V5. BAI LEY: Application Nunber 16845 of Robert
Burchard, pursuant to 11 DCWR 3104.1 for special exception under
Section 223, to allow a two-story rear addition to a single-
famly dwelling that is non-conformant (subsection 2001.3) as to
lot width (section 401), lot area (section 401), open court
(section 406) and side yard (section 405). The property is not
nmeeting the rear yard requirenents as well, which is also Section
404.

The property is located in the R2 District at
prem ses 4417 Faraday Place, NW Square 1582, Lot 220. Pl ease
stand and cone forward, sir. Please raise your right hand

(Wtness sworn.)

M5. BAILEY: Please, have a seat at the table.

CHAI RPERSON GRIFFI'S:  |s anyone el se here invol ved
in this application at this tine? Very well. CGood norning to
you. I'mgoing to give you sone technical advice here. Wen you
speak, you have to speak into the mcrophone and you have to turn
it on, exactly.

MR BURCHARD: Thank you, M. Chairperson. M nane
is Robert Burchard. Again, | live at 4417 Faraday Place NW
I've been a long-term District resident, over 12 years and ny
wife and | have lived in this house for six years. W love the
nei ghborhood, we love the street and we feel fortunate to live

where we do. | consider nyself an involved nei ghbor, park clean-
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ups. W're at the Turtle Park, Four Bear Park, involved in |oca
ANC.

M/ famly is grow ng. | have a two-year old
daughter and another child due in July and ny wife and | began
tal ki ng about expanding our house, putting a small addition on
about a year ago and we submtted plans. Now, as you know,
addition, |I'm sorry, a 12 by 20 two-story addition will be one
roomon the first floor, basically a playroomfor ny daughter and
ny second child and a bedroomupstairs for us.

Way back when we started this process, we went
around and talked to the neighbors and told them what we were
planning to do and actually generated a |ot of excitenent. 1In a
way, we're sort of the Bell Wather (phonetic) for the rest of
t he nei ghbor hood. They're watching to see what happens. Qur
i mredi at e nei ghbors two houses to the left and two houses to the
right of us and behind us, we actually went and tal ked with them
and showed them the plans and they signed a little paper which |
have, saying that they were not opposed to what we're going to
do.

I also went to our ANC neeting and gave a
presentation for the ANC nenbers and the audi ence about our plans
and they voted -- passed the resolution in unaninous support for
our addition.

Another thing that | did is a couple weeks ago |

xeroxed about 60 pieces of paper saying here we are, what we're
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pl anning to do and passed them out to everyone on our street and
the two additional street and it's interesting. W got a couple
nei ghbors comng over and saying, "Hey, this looks interesting
and let us know how things go and we may want to do things as
wel | "

So that -- we did that and finally, | wanted to
point out that a neighbor two houses down at 4425 Faraday Pl ace
put a simlar size addition on her house two or three years ago
and she also cane before you and she got a zoning variance. I
bel i eve a precedent has been set for a variance.

A final thing as far as mess and so forth with the
work, obviously, it's going to get a little nmessy. Qur
contractor has pronmised that there won't be any dunpster out
front and he wll clean up every day so the inpact on the
nei ghbors shoul d be mi ni m zed.

CHAI RPERSON GRI FFI S: Cood, thank you very nuch.
Appreciate that. Several things. First of all, you just
i ndi cated that you have several letters in support.

MR BURCHARD. Right.

CHAI RPERSON GRI FFI'S:  Have those been submitted for
the record?

MR BURCHARD: | don't believe they have. | have
t hem here.

CHAI RPERSON GRI FFI S: Ckay, before you leave, if

you can subnmit themfor the record.
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MR BURCHARD: WI I do.

CHAI RPERSON GRI FFI S: And you know anything you
pass in if those are originals they won't be returned, it goes
into the case.

MR BURCHARD. (kay.

CHAI RPERSON GRIFFI'S:  Secondly, clarification, you
are not coming in for a variance. You are for a special
excepti on.

MR BURCHARD: Ckay, sorry.

CHAI RPERSON CRI FFI S: And your special exception
under Section 223. | bring that up for two inportant points.
One, it's a heck of a lot easier test for a special exception
than a vari ance.

MR BURCHARD: (kay.

CHAI RPERSON  GRI FFI S: Secondly, you nade a
statemrent that we have great sensitivity to, that there is
precedent for a variance approval of which heard before this
Board. There is no precedence, each case is unique --

MR BURCHARD: | under st and.

CHAI RPERSON CGRIFFIS:  -- and taken on its nerits.
So that being said, | want to continue with Section 223 which, |
think, is one of the nost positive sections recently added to the
zoning regulation and it is, in fact, based for specifically this
type of application, that is for a single famly. W cannot have

zoning regulations that do not allow families to expand in this
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city. Qherwise we wll not have expanding famlies in this
city.

They will find housing elsewhere, nost likely
outside of the city. So 223 is an excellent and well-witten

section and | think you have absolutely no problem in comng up
to the test of the special exception and so, frankly, |'m going
to kind of speed this along because | don't think we need to get
into a lot of detail on nost of this stuff.

You have stated and | will just reiterate the fact
that you have an incredible anount of support for this from the
Ofice of Planning, from the ANC There's obviously, no one in
opposition, party or otherwi se. It is clearly laid out in the
Ofice of Planning report which we will get to briefly and in
your own indications and fromthe record that there won't be any
sort of inpact for the adjacent nei ghborhoods.

What 1'd like to -- any other questions of the
applicant at this time?

I'm going to spend a brief nonent on the design.
As you know, Section 223.4 gives the Board the jurisdiction to
review and, in fact, direct sonme of the special treatnents in
terns of design and screening, exterior and interior Ilighting,
bui I ding materials. If you wouldn't mind just taking a brief
second and talk to me a little bit about material choices.

You have, obviously, an existing brick structure.

The addition, which is plainly laid out in drawings and also in
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your witten statements that you are adding a vinyl siding
addition to the back. Is there sone pertinent reason for
material choices in this situation?

MR BURCHARD: Basically, cost. W're going to put
on -- we would like to have a brick addition but we honestly
can't afford it. W're on a very limted budget, so we did
choose vinyl and we were planning to do a nuted gray vinyl so it
woul dn't stand out quite as much as white, white vinyl.

CHAI RPERSON GRI FFI S: Ckay, so color is trying to
integrate at least into the existing -- okay, any other coments?
Ckay, let's nove ahead then. Let's go straight to the Ofice of
Pl anning and just welcone our planning representative and first,
let me just state again, it is incredibly appreciated -- first of
all, have you seen the Ofice of Planning report?

MR BURCHARD: Actually, no, | have not.

CHAI RPERSON GRI FFI S: Ch, indeed, well, you're
m ssi ng sonet hi ng. We'll get you a copy. Very well done, put
together and it is incredibly helpful for this Board when we have
such a well articulated Ofice of Planning report and color
phot ographs that obviously, help trenendously. The Ofice of
Planning report actually shows the adjacent addition | believe
you just referenced --

MR BURCHARD: Correct.

CHAI RPERSON GRI FFI S: At 4425 Faraday Place, if

that's correct. Gkay. Good norning, sir.
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MR MOORE: Good norning, M. Chair. I''m John

More, Ofice of Planning. And if it's acceptable to you, we'll

stand on the record. | would like to nmention, if you |ook at the
bottom of page -- the photograph on page 5, the Mayberry
(phonetic), | think that's the sane color gray that the applicant

is going to use on his, so it would be consistent.
CHAI RPERSON GRIFFI'S: | see.

MR MXORE: If I"'mcorrect on that one.

CHAl RPERSON GRIFFI'S: | see.

MR MOORE: | will stand on the record that that's
accept abl e.

CHAI RPERSON  GRI FFI S: I think that's very
appropriate. Any questions of Ofice of Planning. | believe the

pl anni ng report has just been delivered to you.

MR BURCHARD: Yes, sir.

CHAI RPERSON GRIFFIS: Ckay. Do you need to take a
mnute to look at it so that you can question O fice of Planning?
Ckay, | inmagine not as they are in support but they do -- it's
well worth taking a look at what they put together. I''m not

showi ng any other indications of government reports in this case.

W have that ANC report, which is on file from
March 15th. It was also in support, if I'm not mstaken. Does

anyone have that right in front of then? Thank you, Ms. Mtten.
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M5. MTTEN |'mgetting it, just a second.
CHAI RPERSON GRI FFI'S:  Ch, sorry.
M5. MTTEN |I'mnot putting ny hand on it. It was

-- according to our summary sheet, it was not in the file as of

Mar ch 15t h.

CHAI RPERSON GRIFFIS: Ch, I'msorry. Yeah, | read
that too quickly. I"'m not showing it on the list of exhibits
ei t her. Do we have the original case file, just to make sure

that it's in there?

MR MOORE: M. Chair, | have a copy. I can
provide it to you.

CHAI RPERSON GRIFFI'S:  Ckay, but you've seen a copy
and it is for an approval, correct?

MR MOORE: Correct.

CHAI RPERSON R FFI S: Ckay, well, we'll make sure
that that gets into the record. Ckay, the last piece, anybody
here in favor for or opposition of this application? The crowd
is not nmoving towards you, so don't worry. Ckay. Do you want --
let me just take another brief nonment and ask, are these -- are
your designs finalized, pretty final?

MR BURCHARD: Yes, we had a lengthy neeting with
the contractor to go over the final designs particularly so we
could submt them to the appropriate offices. | don't actually
have a copy with me right now

CHAI RPERSON CRI FFI S: That's okay. Let ne just
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nmake quick recommendations in looking at this and | think you can
-- in fact, the addition that you reference which is adjacent to
you, | think it might be interesting to pay particular attention
to kind of how that addition is articul ated. [''m not saying |
like it or not. That doesn't nake any issue, but in terns of the
di fferent shapes and volunes that are added on to, | think adds
some attraction which conceivably adds some value to property and
it certainly makes it nore pleasing for use and also for the
adj acent nei ghbors.

That won't necessarily fit exactly what vyou're
doing. However, | think it mght be well worth sitting down wth
your designer and just paying attention to that.

Secondly, | would pay particular attention to your
fenestrations, your w ndows. According to the designs we have
and again, we're not a peer design board, as much as |I'd like it
to be, but that's a joke actually. | wouldn't like that at all,
the -- but in 223.4, you know, we do have to | ook at these things
in terms of lighting and how they mght effect it and stuff |ike
that, | would also pay particular attention of your w ndows. |Is
it actually serving what you want in terns of the roons and the
uses.

According to the drawings that we have, there may
be some other creative possibilities that don't necessarily add
cost. One comment that | have it that | don't see sone of the

wi ndows actually aligning which may be something that over tine
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becones a frustration if not just a visual inpairment. But other
than that, | think that's all | need to say on it.

Any ot her questions? Last chance, in which case, |
woul d nove approval of Application 16845 for special exception
under Section 223 to allow a two-story rear addition on a single-
family dwelling that is not conform ng under subsection 2001.3 as
to lot width, section 401, lot area, open court in side yard,
requi rements not neeting the rear yard requirement at prem ses
4417 Faraday Place and |1'd ask for a second.

M5. M TTEN  Second.

CHAI RPERSON CRI FFI S: Thank you very much. The

other thing, the record shows that we didn't actually bring up is

the -- right, is the |ot occupancy, which even with this addition
is well under the requirements of R2. | was kind of struck with
that. Oten times we see these kind of maxing out towards the

edge of that. Coviously, this will fit fairly well into the |ot
size itself and that was spoken to in terns of I|acking any
adverse inpact to adjacent areas.

Any ot her discussion, coments? In which case |I'd
ask for all those in favor signify by saying "Aye".

(Aye)

CHAl RPERSON CGRIFFI'S:  Any opposed? The staff wll
record the vote.

MB. BAI LEY: The vote is recorded as four, zero,

one to approve the application. M. Giffis nade the notion, M.
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Mtten, second. M. Levy, M. Etherly in support, M. Renshaw is
not present and not voting. And this is summary order, M.
Chai r man?

CHAI RPERSON GRIFFI'S: | believe that's appropri ate,
yeah. And that's okay with you, sunmmary order?

MR BURCHARD:. Yes.

CHAI RPERSON (RIFFI'S:  Very good. | thank you and
appreci ate your time comng down this norning and good luck wth
this, have fun with it.

MR BURCHARD: Thank you. WII| do, thank you.

CHAI RPERSON GRI FFI S: Ckay, and | think we are
ready to proceed on and call the next case of the norning.

M5. BAILEY: M. Chairnman, the applicant has asked

for just a second so they can set the nodel up and just get

or gani zed.

V5. BAI LEY: Ckay, do you want to set the clock?
W'l give them 52 seconds. | think that's fine. Let me also --
we'll pick it up in a second.

CHAI RPERSON  GRI FFI S: Actually, why don't you
i ntroduce the panel and --

M. M TTEN | think Ms. Bailey has to call the
case first.

CHAI RPERSON &Rl FFI S: Ch, indeed. It's one of
t hose processes that we have to go through.

MR DePUY: M. Chairman and Ms. Mtten, Jacques
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DePuy, attorney for the applicant.

CHAl RPERSON (RI FFI' S: Excuse ne.

MR DePUY: Before the case is called, there's been
a request that the two cases be consolidated --

CHAIRPERSON GRIFFIS; It's already in nmy mnd.

MR DePUY: -- so if the Board agrees then we would
ask the staff to call both cases or announce both cases.

CHAI RPERSON  GRI FFI S: Vel |, that's a very
expeditious way of dealing with that. Let's do that and | think
we're all in concurrence and | had assunmed that it was through ny
mnd when | had to read both of these. So | think it's
absolutely and perfectly appropriate. So if any other Board
nenbers have no comments or objections, | would say we proceed in
that manner and Ms. Bailey, you can call both cases.

M5. BAI LEY: Application Nunber 16841 of 1440
Church Street, LLC, pursuant to 11 DMCR 3103.2 for a variance
from the residential recreation space requirenents under Section
773, for the construction of a residential condoninium building
in the Arts/G3-A District at premses 1440 Church Street, NW
Square 209, Lot 102.

Application Nunber 16848, of 1425 P Street LLC,
pursuant to 11 DCWMR 3103.2 for a variance from the residential
recreation space requirenents under Section 773 for the
construction of a residential condominiumbuilding in the Arts/ G

3-A District at premses 1425 P Street NW Square 219, Lot 94.
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Pl ease stand to take the oath. Al those wishing to testify
today, please stand to take the oath.

(Wtnesses sworn)

M5. M TTEN M. Chairman, before we proceed, 1'd
just like to put sonething on the record.

CHAl RPERSON GRIFFI'S:  Yes, Ms. Mtten.

M5. MTTEN M. Col bert, who is the architect for
the applicant in these two cases, M. Colbert and | share office
space and we haven't discussed either of these cases and |
believe | can be inpartial, but | would be happy to respond to
any objections that anyone would like to state.

CHAI RPERSON GRI FFI S: You share office space but
you don't have business that are joined; is that correct?

M5. MTTEN. Correct.

CHAl RPERSON  (RI FFI S Comments from the Board?
Comments from the applicant? Any objection of M. Mtten
proceedi ng?

MR DePUY: No objection.

CHAI RPERSON GRI FFI' S:  Board nenbers, any objection?

Well, then, we'll let her stay. Very good, all right, let's get
right to it. M. DePuy, you can introduce yourself again and
then the panel and then | will let you have relatively free reign
until | interrupt.

MR DePUY: Thank you, M. Chair. Again, for the

record, |'m Jacques DePuy, attorney representing the applicant of

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

20

the law firmof Geenstein, DeLorn and Lux (phonetic). Appearing
as co-counsel with ne to ny extrene left is John Patrick Brown,
Jr. And our witnesses include Lanmont Monte Hof fman, who will be
our first witness, representing the applicant, to ny right. FEric
Col bert, the architect to ny imediate left and David Myhood,
with the Mayhood Conpany, who's sitting in the first row

And if there are no other questions at this point,
I have a brief opening statenent which has gotten a little
briefer because | don't need to argue the nerits of consolidating
the two cases, the Board having agreed so readily which | think
it nakes a lot of sense. And as you'll see, the projects are
intricately joined and have beconme even nore joined because we
are offering to provide additional recreation space in response
to concerns of the Planning Ofice in one building serving
anot her bui | di ng. So it makes a lot of sense to proceed wth
bot h cases bei ng heard toget her

These are two significant residential projects, one
a condom nium project, one a rental project; one that furthers
inmportant historic preservation objectives, the other which
offers inportant retail services to a comunity that desperately
needs additional retail services, both projects of which have
recei ved very strong comunity support including support fromthe
Advi sory Nei ghborhood Commi ssion 2F and the Logan Grcle Gtizens
Associ ati on, both of which provide underground parking which is a

very strong need in this neighborhood, and both of which are not
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only under construction but both of which have been topped out
and they're on the roof.

The applicant seeks, as the staff has indicated in
calling the case, area variances fromthe residential recreation
space requirenents. The requirenent in the Arts/C 3-A zone is 15
percent of gross floor area. The applicant provides, proposes to
provide six percent which is an increase from the origina
proposal s made, again in response to sone concerns raised by the
Pl anning O fi ce.

However, we'd like to point out and as our witness
will point out, when counting what we're calling private
recreation space that is space dedicated to individual tenants,
and renmenber one of these projects is a condomnium and
therefore, there are limted comon el ements and ot her aspects of
the project that provide space solely dedicated to individua
unit owners, when conbining again what we're calling private
recreation space with what we're calling public, although it's
public only to the menbers, residents or owners of the building
we reach 13 percent of gross floor area, which is not very far
off of the 15 percent.

So we think in spirit we are doing the best we can
to satisfy the intent of the regulations to provide naxinmm
recreation space for all the residents in the project.

CHAI RPERSON  GRI FFI S: M. DePuy, just for

clarification, what you're saying is, if you added in the private
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rec space which we all understand what you're tal king about, the
cumul ative total would be 13 percent, so you're basically adding
seven percent.

MR DePUY: That's correct.

CHAI RPERSON GRI FFI 'S Ckay.

MR DePUY: That's correct. As will be indicated
later, the Advisory Neighborhood Commission 2-F supports this
project and supports the variances and a representative from the
Advi sory Nei ghborhood Commission is here today. The Logan Grcle
Ctizens Association also supports and a representative fromthat
organi zation is here today as well to support.

W' re not aware of any opposition to the project or
to the variances. Unfortunately the Planning Ofice, as the
Board, |'m sure is aware, does not support the applications and
we hope that that's not the sane thing as opposing the
applications. W believe that while we recognize that the Board
treats each case on its own, that there is anble precedent for
these variances. |In fact, the Board has approved within the |ast
year a simlar area variances in projects presented to it and
interestingly, the Planning Ofice has supported each of those
Si X cases.

CHAlI RPERSON (RI FFI S: In that statistic, do you
know how many were deni ed?

MR DePUY: None of those were denied.

CHAI RPERSON GRIFFI'S:  No, | mean, you say Six were

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

23

approved. Do you know how many applications came forward that
wer e deni ed?

MR DePUY: W're not aware of any that were
denied. There may have been sone but we're not aware of any and
there were sone --

CHAI RPERSON GRI FFI'S:  Just for conpl ete context.

MR DePUY: Yes. There were sonme prior to the six
within the last year which were also approved but we only
researched the | ast year.

CHAl RPERSON GRI FFI'S:  Cood, thank you.

MR DePUY: That concludes ny opening statenent.
I'd like to call Mnte Hoffman, ask himto identify hinmself, give
a very brief statenment of his background for the Board, for those
who are not familiar with his experience and then describe the
projects and the requests for the variances. M. Hoffman.

MR HOFFMVAN Good norning, |'m Mnte Hof fman. I
am the principal owner of PN Hoffman. It's a conpany that |
started in 1993 with ny partner Pete Nazelrod (phonetic). Ve
started the company in '93 for the basic purpose of devel oping

housing in the District and to put this in context at that tineg,

Mayor Sharon Pricalli (phonetic), she was serving at that tine.
W had an exodus of people leaving the District. W had crine,
we had high taxes. It was a different environment. Mbst banks

at that tine along with others, said our business plan was

st upi d.
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I'mglad to say that we hung in there. W started
very small. W had very little capital. W did have quite a bit
of construction experience, however, so we applied our technical
coordination and a lot of imagination with the hope and desire to
create stinmulating spaces, be a part of the redefining of urban
lifestyle and specifically helping bring back residential into
the District.

Since that first project which was relatively
small, we have performed 28 projects to date or in the mddle, |
shoul d say of 28. W have done five projects on 16th Street. W
went over to Logan Grcle. This was in the md-'90's and
resurrected Logan 1 and 2. W also did Logan Mansions on the
only vacant parcel on Logan Crcle and that area is vibrant today
with several good devel opers doing residential work in that area.

W also stretched north, north of Rock Creek Park
into Wodl ey Park which has not really seen any redevel opnent for
about 10 years prior and we executed a project called Wodley
Park Pl ace. That again, was successful. Each time the market
responded to the things we were doing. Fromthere we went up to
UDC a little farther north and conpleted Park H Il and then we
went farther west and al so farther east and south.

Today, we are conpleting projects in the Adans
Morgan with the Keyworths (phonetic) famly. That is a 350-car
parking garage with a residential conponent on top. W believe

that would help alleviate the parking congestion in Adanms Mrgan.
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W're very proud of that project. W're also going to be doing
sone redevel opnent in the Reed Cook nei ghborhood adjoining it.

Further, we just received an award on the Mather
Bui | di ng. This was actually about six nonths ago and we've
started to work on that, and that's near the MI Center. That
will be urban |ofts. That is a very rewarding project because
that also contains affordable housing, an arts incubator space
and market rate, so a nice mxed use project.

W are also doing a high rise project in Bethesda,
a condom ni um project approximately a $44 mllion project there,
and we are doing P Street and Church Street which is why we are
her e today.

I would like to go over the process, if | my, on
Church Street. I know we're consolidating but | think it is

meani ngful to explain why we are here and now This project, as

you probably know, has already a building permit. In fact, it is
up. It is -- the shell is built. W are putting in the
interiors of this project. Simlarly, P Street is also being

built and 1'm going to try to come over here so | can point to
the nmodel and work -- | guess work fromthis mke here.

CHAI RPERSON GRI FFI'S:  You can probably pick that up
so you don't break your back.

MR HOFFMAN:  This is Church Street right here and,
of course, it faces Church Street. This is the residential

project with a historic existing building, circa 1920 and this is
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part of the historic district, the 14th Street D strict, this
area here. This project is on P Street. Faces the Fresh Fields
Store (phonetic), if you're famliar with P Street between 14th
and 15th Street over here.

W entered into these projects with our partner,
John CGersenfeld (phonetic) approximately two years ago. It was
right when the Fresh Fields project was really getting kicked
off. We were very excited to keep the nmonentum going. W had a
contract purchase for these two properties. They're two separate
lots and there's an alley in between them and we were excited

about getting going on these and keeping the momentum going in

that area.

Wen we presented concept drawings to the
community, we first isolated or concentrated, | should say, on
the Church Street. W knew from the very beginning, we would
need parking for this facility. Technically, it's an addition
because this is a historic building here. So we could have
wai ved that. But obviously the narket would require the parking

in there and the nei ghborhood wanted parking as well because the
area is already congested with cars parked along the side of the
streets.

The initials solutions we had going in the parking,
we did not have a good solution for actually entering into the
par ki ng gar age. W met with the nei ghborhood several tines and

wth the Hstoric Preservation Review Board staff and all
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concluded that the best way of putting parking into this building
would be from P Street. That nade sense because we had a
contract on the P Street parcel that P Street is nuch wder.
It's a thoroughfare and it's a high concentration of retail.

Conversely, Church Street is very narrow and it's
one way. So it nmade good sense to do that. W worked with the
nei ghborhood and with the Hstoric. That would help preserve an
entire facade, as you see here without the interruption of a
parking conming in and out and use-wise it nade sense as well.
The problem that created was that there's again an alley in
between. In order to acconplish this, we would have to purchase
the alley fromthe District of Colunbia, close the alley, build a
structure underneath it and give a perpetual easenent back to the
District.

That process would take approximately two years.
W understood that back then. The only way that we could get
these projects kicked off was to create a matter over right
project which is what we did showing a parking garage, which is
what we built, but putting on there a recreation and storage
space, knowing that when it would be appropriate, when we did
have access in there, we could cone to the Board as we are here
today and ask for the variance.

W had good reason to believe we would get the
vari ance because of the practical hardships of trying to place 15

percent recreation in the confined area and | will go over that
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in a mnute, as well as the burden it would place on us and the
users and the neighborhood. So we went forward. W received the
permts based on that and we finally go the alley closed in md-
Novenber of |ast year.

As soon as we got the alley closed, we started our
paperwork and out filings to get here today. So we didn't wait
on our heels to the last noment. | want to talk briefly now -- |
nmean, that's the process and why we are here today. I want to
talk briefly about the practical hardships of trying to get 15
percent in the Church Street property.

First of all, as | mentioned, it's a historic
building that we're putting an addition onto. H storic
Preservation not only wanted us to preserve the front of the
building, but they also wanted us to preserve the back of the
building. That required a very expansive floor plate and what we
were able to achieve with themwas to hollow out the building, if
you will, to create a small courtyard in between.

| don't know if you can actually see. I'mgoing to
try toturn this table so we can see it fromthe side.

CHAI RPERSON GRIFFI'S:  Ckay, and we al so have pl ans
that are in the record that show sone of that. So maybe -- Board
nmenbers, maybe we can open those up and be wal king through with
t he nodel . That large piece of glass at the adjacent property
nmust be expensive to do.

MR HOFFMVAN: It's all tenpered. It was very
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expensive, very custom It's not Marvin (phonetic).

CHAI RPERSON GRI FFI'S: Just the wi ndow washi ng al one
woul d be a fortune.

MR HOFFNVAN: An added expense and a burden all
ar ound. But the idea was to try to create at |east a courtyard
i nside here and what we came up with was a conbi nation of private
and public courtyard and by that | mean, we have a unit in the
front. W have a unit in the back and we would have a private
terrace cone about four feet and then that would wap around as
you can see here.

Actually, | have something else that might help.
This is the courtyard. W wanted to pull the public area away
from adj oi ni ng bedroom wi ndows and such, so that for privacy and
obvi ous reasons. So we had private terraces and conmune public
area, recreation space in the center all open to the existing --
this is the party wall, which we kept.

CHAl RPERSON GRI FFI S: An access to that is the
bui | di ng, correct?

MR HOFFMAN:  The access -- thank you. The access
to that is fromthe building, and not only can you get into it

fromthis space, but you also have a view of it fromevery floor.

Wiat we did is we took this corridor and | say "we", | nean,
this is Eric Colbert's design. |'mnot taking credit for it. It
was a brilliant design on opening the corridor right into the

courtyard. So we have French doors at the edge of the corridor
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if you can inmagine, that open up into these terraces and these
are all public terraces, enbracing this courtyard.

In the center of the courtyard we placed a water
fountain and we've done this a couple of tinmes before. You know,
we have lights in the water fountain. It will give a certain
anbi ence and sound in there that | think is quite pleasant. But
all floors have a viewinto that courtyard.

The rest of the site is really taken up in the back

MEMBER ETHERLY: Pardon ne for interrupting you
real quick.

MR HOFFMAN:  Yes.

MEMBER ETHERLY: What's the size of each of those
public terraces that --

MR HOFFMAN:  These public terraces here are about
four feet out and about seven feet in width. 1t's enough you can
stand. These doors, by the way, open in so that's all standing
area.

In the back of the building, of course, we have to
have a dunpster area for trash and the rest we nade terraces,
again. But again, these will be right u close to the residences,
so we nade these private terraces. And then we put a security
wal | there and to allow for parking. So if you own a condom ni um
in the back, you could pull your car into the alley to the back

of your terrace and go in that way.
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But we did provide recreational space, albeit, it's
not public, but at least it's sone recreational space. The
H storic Preservation staff also wanted us to add relief to the
front. | want to rotate this way. They wanted us to have sone
relief in the front so we didn't have this big mass up here. So
we have three different plains. This is face on line, this is
set back 15 feet and this is set back six feet fromthe property
line, breaking up the massing and trying to be nore sensitive to
sone of the snaller structures we were surroundi ng.

So this, again, took up valuable |land space and
once again, this was up next to the residences inside, so we did
the best thing we could and that was to provide private terraces
for each one of these condoniniuns in the front and create sone
buffer fromthat and the public sidewal k out front.

That pretty much consuned the entire floor area
The only thing left is the roof. On the roof the Nei ghborhood
and H storic Preservation staff wanted us to keep the lines down
as much as we could. This we were held to 70 feet which is set
back another 10 feet from this plane which is set back six feet
fromthis plane. So the objective was to push this 70 feet back
as far as we could and having roof access was okay but not wthin
the site line from Church Street. Al this was to be pulled
back.

What |'m getting after is we did not have roomto

have a penthouse, conventional penthouse with elevator override
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to provide public access up to the top roof. Again, we did the
best think that we could with this. W created private terraces
that are legal with stairs conming up internal into the units and
we used the entire roof area up here for recreation, albeit,
private.

W placed the condensers then up on the very top
r oof . And | might point out and naybe this is obvious, but in
today's market, everyone is requiring independent heating and
cooling and that means i ndependent heating and cooling
condensers. The best place to place those are up onto the roof
so that you're not surrounded by white noise in the |ower areas
and so you're not encunbering sone of the other areas that |'ve
just described earlier. So we got that out of the way.

The only remaining roof area is this right here.
And we were able to salvage that for a public recreation area
which we did. That's this point here. Condensers were all noved
back into here and here and here. | want to point out that in
our effort to try to be responsive to Ofice and Planning, we
increased this roof area, this terrace area from here over to
here as well. That got back into ny office.

My partner and | did a quality review check on this

and it really is something that wasn't acceptable to us for

quality reasons. W have condensers back there. Even if |
reconfigure them | could not renove enough noise to neke it
practical . There were some other practical considerations with
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it and so what we are doing and what we're presenting today in
response to Ofice of Planning is to share a larger roof terrace
on P Street with the Church Street property so that the -- and
this is all public in the front. So that the owners of the
Church Street property have use of the P Street terrace.

The --

CHAI RPERSON  CGRI FFI S: But you've indicated that
they're two different products, correct? The Church Street is
the rental ?

MR HOFFMAN:  The Church Street is a rental which
we own and which we can put the covenant on and the P Street wll
be a condom nium project. It's not an ideal situation. |'m not
presenting it that way but it's certainly a way to help nmitigate
or respond to Ofice of Planning's concerns with the anount of
recreati on space. So we're doing every effort we can to please
the Ofice of Planning.

MR DePUY: M. Chair, on that particular point,
there are easenments now given the fact that the garage is a joint
gar age. So that we would propose to add in the easenment access
from the one building to the other to nake sure that the condo
owers had the legal right to get access to property owned by

sonebody el se.

CHAl RPERSON  GRI FFI S Yeah, | understand the
practicality of nmaking it happen. I'"'m wondering nore on the
reality side. Is it -- you know, | absolutely appreciate what
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you're saying in terns of trying to mtigate sone of the concerns
of O fice of Planning. I think we need to get to all that
because at this point, I'mnot convinced that that's such a great
scenario but we'll hear nore.

MR HOFFMVAN: I want to also point out another
restriction that we have on this. You know, | went over a |ot
occupancy, | went over heights and setbacks. The ot her
restriction we have is the water table is about 23 feet below
grade. So we have gone right to the water table. |'mright now
about two feet above the water table. The option of going down
another level doesn't exist. | nean, it would be totally
economcally a disaster to try to achieve on this.

| would like to explain some of the hardshi ps now
onto the P Street property if | can. The P Street property is a
conbination of retail and residential. Retail is on the first
level and | think | have a rendering here that better describes -
- this is the look you'll see if you' re across the street |ooking
over to P Street. W're talking cafes and other |ocal retai
nei ghbor hood uses there. And we believe that this is going to be
the start of a chain of retail vitality on P Street.

This is going to be a residential one floor up.
That's how that was designed. Wth the retail conponent on the
lower floor, the retail takes up 80 percent |ot occupancy. In
addition to that, we have 84 residential units in the building.

Because we have 84 residential units in the building, which, you
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know, above 50 we're required to have a | oading dock in the back.
By the tinme you have 80 percent |ot occupancy, you include a
| oadi ng dock in the back of the property, in addition to that you
have a vent shaft that has to be renoved 10 feet from the
adjoining property line and from operating w ndows to ventilate
down below, there's no real quality space in the back for
recreation use.

And we could draw it on there but you talk

practicality, | mean, | think that is the case it would be an
insult to the Board to say that |'m going to put recreation
there. It just is not quality space and it won't be used. The -

- again, we did the next best thing that we could. W provided
bal conies on every unit facing the back towards the alley. So
every tenant in here will have a balcony. W get onto the roof,
we increase the roof size, not the roof size but the deck size
from approximately 4100 feet and pushed it back further to
capture 5,000 feet of rec area, public rec area on the roof.
That is an occupancy of over 250 people that could fit up there.
In all probability it wll never reach its
capacity. This is quality space up here. You'll be able to | ook
up and down the P Street which is going to be, you know, full of
life and vitality. I nean, this is quality space in our mnd
her e. To acconplish this we have pushed -- and actually this
wall here actually will be back here to capture the 5,000 feet.

W are pushing about 100 condensers all into the back here wth
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screen walls to dissipate any sort of white noise and visually so
you don't see it fromthe terrace.

It's accessed by an elevator in the center and two
stairs. So this in our mnd is a creative quality recreation
space that can be used by the P Street tenants as well as the
condom ni um owners of f Church Street

If |1 can digress, if we add the Church Street
private and public recreation space, we're actually at about 16
percent, slightly over 16 percent, | think back here. Upon
conbining the public areas of here and here, both projects
collectively have in excess of six percent public recreation
space and then of course, nore when you would add in private

CHAI RPERSON  GRI FFI S: Let me ask about the
conbination. And you may have said it. I'msorry if | missed it
but how would you actually access if you were a Church Street
resident, the roof on P Street? Are you comng in for a variance
for a fly bridge that wal ks across on the --

MR HOFFMAN: No, no, no fly bridge. What |'m
proposing and actually it's a natural fit, to be quite honest
there is already a corridor that conmes out of the back of this
building, a public corridor for people to take their trash out
and to have access to the back which nmeans egress. That corridor
opposed a corridor from this building as well which is open to
the alley. So it's as sinple as coming through the corridor into

this corridor, into the building and the elevator, of course, is
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sitting in the mddle.

CHAI RPERSON GRIFFIS:  So | live on the sixth floor
in arental on Church Street. | have ny own bal cony but for sone
reason |'m going to go all the way down the floor, walk across
the alley, go into another building and to up to the roof. It's
rhetorical I'm--

MR HOFFMAN:  If | were you, | would stay on your
own bal cony.

CHAI RPERSON GRIFFI'S: | woul d say the sane, okay.

MR HOFFMAN:  And that's actually what we find to

be honest. Wiat we have done -- if | can add a little on this, we
have done on project as an exanple, | nentioned it earlier, on
Park HII. It's on Connecticut Avenue. Everyone has private
terraces. M/ partner and I, in our brilliance, put a roof

terrace as well up there, thought it would be nice and flashy.
Nobody uses it. Everybody has their private terraces. It was a
waste of nmoney on our part and, you know, good intentioned but no
one used it.

CHAI RPERSON GRIFFIS:  Well, 1'm glad you say that
because | think it brings up an interesting point of what the
pur pose, what's the contenporary purpose of resi denti al
recreation space and | think we'll delve in substantially to
that, but what you're saying is with your experience and on your
past projects, in fact, when you have offered areas of comon

usage, roof terraces you just said, they're under-utilized, if
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used at all; is that correct?

MR HOFFMAN: That's correct, and actually the
concept of what you're penetrating here is a larger battle than |
guess I'mwlling to take on today but | totally --

CHAI RPERSON GRIFFI'S: | thought you nay get dragged
into it but we'll see.

MR HOFFMAN: | conpletely agree with that point of
vi ew j ust based on our practical experience.

CHAI RPERSON GRI FFI S: Ckay, before you go on, M.
Mtten, did you have a question? | thought --

M5. MTTEN Well, | guess it was just follow ng on
the same notion, which is there's the idea of providing
recreation space just to say that you' ve net the mni num and then
there's providing space that you know wll be utilized. And
you're going to provide space that you know wll be utilized
because that's what the narket expects and there's a di sconnect
in terms of the requirenment versus the practical --

MR HOFFMVAN: There's a huge disconnect and | am
providing what | believe actually with the linkage that we're
sort of focusing on right now in an attenpt to get as close as |
possibly can to an Ofice of Planning concern for the purpose of
succeedi ng here because a rejection here would be, you know,
devastating to us, to the consuner, to the nei ghborhood. And you
know, | don't need to speak on their behalf, | suppose, they

wll.
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So | am going what | believe above and beyond what

the market wants. And 1'd like to actually get into that in one

m nute because we do have sone information on that. 1'Il try not
to drag this out but our conpany has, PN Hoffman, | nean has its
owmn sales departnent and | should point out, we have our

construction departnment devel opnent team  You know, we're pretty
seamess. W try to control the process.

On the sales end, we have a lot of information that
are comng in frombuyers and renters and it's hel ping use evol ve
our product to what the market is demanding. But we have a
website as well and before we let sonmeone enter into explore one
of the condom niuns that we have out on the market, we require
them to fill out this owner's survey. And this information is
really valuable to us and | think it will help nake the points
that we're tal ki ng about.

| just really have three points on this. Nunber
one, the people that are buying into this product vary. They
vary in age. They vary in income nakeup, they vary in interests.

And that's exciting, that's good, that's what we want. And
we're mxing our product. W have snall affordable units and we
have very large expansive units all in the sane project. This is
a chart just on Saxon Court.

This is a survey specifically on this building
right here. In the survey, we have approximately 750 respondents

that have called in, inquiring about it, between the ages of 31

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

40

to 38 years old. And you can see how they sort of drop off from
t here. That's the nean, but the point is we still have al nost
200 people inquiring about it between the 46 and 56 years old.
VW have a variety here.

Qur product mix reflects that. In addition, if you
ook at the incone range of the people, and | see this actually
very often, where you have sort of a bell curve that conmes down
and spi kes back up. Wat you have here are the enpty nesters and
the 50-year olds who have nmde it and are ready to nove out of
the three story living into a flat and they're going to travel
and they're going to do all that. They don't want commune
recreati on space. They have, again, their own personalized
lifestyle, if you will.

Finally, if you look at the price ranges that
people are looking to buy as well, there is a broad mx here. MW
point on the variety is that everyone has their own thing,
they're going to go to their own health club, where there's state
of the art -equipnent, there's professional trainers there
There's their own social group that they want to mngle wth.
They're looking for authentic city |iving. They' re not | ooking
for sonme little echo system sone local Cub Md environnent.
It's not happening.

That would be a Park Sumrerset up in Chevy Chase.
That's not what we have here and that's not what | think we

shoul d be enbraci ng.
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CHAI RPERSON GRI FFI S: I'"'m glad you bring that up
actual ly. I just want to interject quickly because it seens to
me that sone of the residential requirements that we do, it is a
very suburban concept and that is a self-contained entity where
you conceivably can sell the unit by, "You'll never have to |eave
this building", which seens to fly in the face and |I know we're
going to get into it, of one; as you stated in the beginning,
your kind of concept of defining urban Ilifestyle in your
devel opment but nore inportantly, | think, the city's direction
of trying to reanimate and revitalize streets, P Street being a
classic one, of wused to be retail connected to 14th Street,
strong retail corridor that needs to -- that needs sone
additions, let's say.

How do you say -- how do you bal ance the fact that
you want to capture your people in the building, facilitate all
their needs so they never have to |eave, and yet, also bal ance
the fact that we want strong vibrant people walking on the
streets and businesses, retail businesses, that wll come and
that can only happen with peopl e shopping there?

MR HOFFMAN. W shoul d want peopl e shopping. The
health clubs don't want the recreation space. This is a chart of
the health clubs in the area and |I'm sorry that's so small but
there's approximately 40 in the general area. There's about a
half a dozen right wthin wal king distance and, you know, people

are going to choose their own health clubs that they're going to
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go to. They're going to go to the real thing, not sone --

CHAI RPERSON GRI FFI S: And folks the go to health
clubs should walk to them right?

MR HOFFMAN: | agree, they should run.

CHAI RPERSON GRI FFI S: Ckay, we're going to need a
copy of that.

MR HOFFMAN: W have copies, yes.

CHAI RPERSON GRI FFI S: That's great. That would be

t remendous.

MR HOFFMAN.  So --

CHAI RPERSON GRI FFI'S: Conmon sense, right?

MR HOFFMVAN: -- the next point | want to nuke,
this is the second point, is that, you know, prices are
escalating, and they're escalating for all of us. I mean, the
cost of land, construction is going up. [''m not expecting

anybody to feel sorry for nme but the price is going up for all of
us. Peopl e are concerned about two things; |ocation, they want
to be in the right location and they want to be able to afford
it, especially in this particular area.

On the P Street area where you have, again, we
| ooked at the 31 and the 38-year olds being nore the prom nent,
they're looking for the affordability and location and that's
what's represented by this bar. These are weighted averages and
what | do on this graph, basically when sonmeone puts in the

survey, we ask, "There's four conpeting interests here, pick your
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favorite to least favorite", and we'll give a weighted score
based on your favorite to |east.

And what cones up very high is the location
Second is the affordability, up here. This is relevant because
when you add recreation space into a unit, you have to nanage it,
you have to nmaintain it. You have to have a service for it, a
concierge for it and the condo fees are going to go up
accordi ngly. That is not what people are looking for in
particular in the Dupont, Logan Crcle area.

This is also consistent with another question we
asked which is, "Wich do you prefer on your building anenities,
security, service concierge, |low condo fees or naintenance", and
you can see right up here, people want security and they want | ow
condo fees. That is the prominent -- | nean, | said a little bit
ago there's a variety but if there's a comon denominator, |
believe it's this, that people are looking to do the rea
authentic city living, not in alittle comrune.

The other point | want to nmake, and | think it does
relate to this is that the bal conies and wal k-out terraces, even
though we're proud of that, the tall ceilings are actually even
nore desirable on that.

Third and final point is the parking. Underground
parking is absolutely a need. Again, when we look at the
transportation priorities, parking, underground parking is way up

here. Just because people have parking in the city doesn't mean
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they don't use nass transit. You know, they go to work, they can
use nmass transit. They bi ke, we have bicycle roons, by the way
in both buildings. They can roller blade, walk, whatever but at
sone point they' ve got to go to the suburbs. You know, there's
nore than just the District, so they want a car to do that.

This car is parked in this parking garage for the
week and whenever they make their occasions out of the city,
that's what they take.

CHAI RPERSON  GRI FFI S: You know, an interesting
exanple of that, | think would be sone of the larger nore dense
cities, but New York City, for instance, which has an incredible
car ownership but not necessarily a driving -- people that get in
and out of the city and this is antidotal, | nust say, from ny
own observations |living there.

But people do use the netro, which is exactly your
point. If you had space underground parking, you would basically
store your car.

MR HOFFMAN.  Ri ght.

CHAI RPERSON GRIFFIS:  And that way it's not stored
on the street but stored in underground parking and you're out
getting to and from wherever you need to go.

MR HOFFMAN  That leads to the actual final point
of ny testinony and that is |'ve described the practica
hardships. | believe requiring or inposing the 15 percent would

by unduly burdensone to the consumer, the developer for sure, but
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al so the neighborhood because people wll have their cars and
what they would end up doing is parking themout into the street.
W have somne people that | think will be talking to that.

The final point I'mgoing to make with this is that
we have -- and this is a good thing for the District, for
everybody -- we have a lot of supply that's hitting the
residential market in the next few years, a lot of residential
suppl y. W have approximately, 1've got here 39 projects that
are in the approximate | ocation as our two projects right here.

CHAl RPERSON GRIFFI'S:  They're not all yours?

MR HOFFNVAN: I wish they were, well, not all of
them actually, I'm glad they're not. Sone of them are. | had
anot her chart here. | wonder where that went. That's it, thank

you. This chart shows the projects that are hitting the market.

CHAI RPERSON GRI FFI S: G eat . Now, give ne the
south and north boundaries on that. It looks like it's --

MR HOFFNVAN: Yeah, we did this in a hurry. e
were supposed to be in red, but this is our project right here, a
"You are here", type.

CHAI RPERSON GRIFFI'S:  So centered on P Street.

MR HOFFMAN:  It's centered on P this way and 14th
and 15th conming this way.

CHAl RPERSON GRI FFI'S:  Ckay.

MR HOFFMVAN: So you're seeing the business

district over on this end. Avalon Bay is over here.
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CHAI RPERSON (RIFFI'S: | see.

MR HOFFMVAN: The Murray Building redevel opnent,
you know, all of that, and then you have uptown and this is Adans
Morgan up this way.

CHAl RPERSON GRI FFI'S:  Right .

MR HOFFNVAN | tried to focus on this sort of
central area of approximate conpeting projects.

CHAI RPERSON GRI FFI S: Ckay, because the streets
aren't |abeled but the density of projects I'mlooking at is on
the north boundary would probably be Colunbia Road and on the
south boundary would probably be -- what is that, is that M
Street?

MR HOFFMAN.  The sout hbound woul d be about Mass.
Avenue right here.

CHAI RPERSON GRI FFI' S: Yeah, Mass., okay.

MR HOFFMAN:  And then you have this poking in here
which is --

CHAI RPERSON GRI FFI'S: R ght.

MR HOFFVAN You have these other that are
happeni ng over there.

CHAI RPERSON CGRI FFI S: Ckay, but obviously, you're
showing us there's lots of density in and around that area.

MR HOFFMAN:  There's a great deal of supply. Wat
I'm showi ng you are projects that have been conpleted within the

| ast several nonths --
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CHAI RPERSON GRIFFI'S: R ght.

MR HOFFMAN: -- that are wunder construction
currently or that | know are pending permt right now, that are
goi ng to happen.

CHAI RPERSON GRI FFI'S: R ght, okay.

MR HOFFMAN. Al these projects that |'m show ng
you on here have either five percent or |less recreation space in
them all of them

CHAI RPERSON GRI FFI'S:  And those are because they're
in different zones?

MR HOFFMAN Yeah, in fact, the irony is, the
residential zone doesn't require any and several are in the
residential zone, so they have actually zero. The nmajority of
them actually have zero public recreation space in them and
several others received variances through this Board or currently

under the new guidelines in the DD overlay, they're down at five

percent .

CHAI RPERSON GRI FFI'S: R ght.

MR HOFFMAN: I"'m conpeting with all of those
projects and it would be an unduly burden to have -- | nean,

right now, we have to use our best efforts to neet the consumer
needs. The consuner is saying they don't need this. W have to
use our best efforts to maximze the optimze our space within
t he bui |l di ng. It's a value and financial inpact on nme. And we

also have to neet the needs of the nei ghborhood and all of our
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comuni ti es and

nei ghborhoods. @ W have a very strong outreach program And to

that end, the added parking, again, would be a ne
thi s nei ghborhood. That is all | have to say.
CHAl RPERSON GRI FFI S: Good, thank

That was incredibly informative. One quick Ki

gative inpact to

you very nuch.

nd of before |

forget it, do you have the base survey that you sent out to your

potential renters, clients?

MR HOFFMAN:  You know, | didn't send a survey out

to potential buyers.
CHAl RPERSON GRIFFI'S: Wl |, | guess
to get to is, what was the base questionnaire that
MR HOFFMAN:  Oh, | can provide you
CHAI RPERSON GRI FFI'S: Yes, that wou
MR HOFFMAN.  Yeah, that's on our
cone in. One other point | should nake is on
proj ect --

MEMBER LEVY: M. Chair, just to cl

what I'mtrying
with that.
Id be great.
website, people

the Saxon Court

arify, | believe

both Ms. Mtten and nyself and our colleagues are also |ooking

for copies of the actual survey results,

representations.

the graphic

CHAI RPERSON (Rl FFI S: Yeah, | assune that they're

presenting it.

MR HOFFMAN: | will provide that,
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CHAI RPERSON GRI FFI'S:  Ckay.

MR HOFFMAN.  The contracts that we have in place,
the pre-sales on Saxon Court, | have 32 contracts; 31 have chosen
par ki ng.

CHAl RPERSON GRI FFI'S:  kay, Board questions of M.
Hof f man?

M5. MTTEN. 1'd just like to understand in terns
of if we grant the variance and you have no input from the
nei ghborhood as to what their desires were, what would you do
with the additional space that you would gain through us granting
the variance? Wuld you, on your own, do parking or would you do
sonet hi ng el se?

MR HOFFNAN: I, on ny ow, would do parking and
the reason is, the space that is there right now |[abeled
recreation is honestly, |ousy space. It was always an interim
step, always intended to be an interim step in order to push
these projects along. So the best and highest use for that space
is parking. So that is what | would do.

M5. MTTEN In the future, and this is going to go
alittle beyond just the scope of this, if you were starting from
scratch and you knew that there was this -- or you anticipated
that there was this unconditional waiver available that would
take you from 15 percent to five percent, would you have designed
nore residential space or nore parking?

CHAl RPERSON (R FFI S: More residential recreation
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M TTEN: No, nore places for people to live,

MR HOFFMAN:  To be quite honest, no, I am-- |I'm
not opposing recreational space. I'mreally trying to nake a
quality recreation space is what I'm for and so recreationa

space is desirable

, but it's private. That's what the consumers

-- whether they're a renter or they're a pur

chaser, that's what

they're looking for and they're also looking for the parking.

I'mnot sure if I'"'mresponding directly to your question. Maybe

| don't fully understand it.

VB

MTTEN: | guess |'mtrying

outside of this specific case and say if t

available for the
woul d you see that

10 percent of the

to take it one step

here were a waiver

recreati on space requirenment at 15 percent,

i ncrement of space that would be gained, say

space, would you see that

as being devoted --

you know, given nmarket demands, would you find yourself naking

nore place for people to live, actually live, or would you be

putting in nore parking?

MR
That's -- | nean,

we woul d do is put

HOFFIVAN: No, | would put

in places to live.

I"'m sorry, that's obvious to me. That's what

in nore residential. That'

s what we woul d do

W would put in anple parking below and above grade, we would

put in nore units.

VB.

(202) 234-4433

M TTEN  Ckay, thank you.
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CHAI RPERSON GRI FFI'S:  Any ot her questions?

MR DePUY: Thank you.

CHAI RPERSON GRI FFI'S:  Ckay, thank you, M. Hoffnan,
and we, of course, wll reserve the right to ask you further
guestions as we nove al ong.

MR DePUY: He's not going anywhere, believe ne.
M. Col bert?

MR COLBERT: CGood nmorning, M. Chairman and
nenbers of the Board. M/ nane is Eric Colbert and |I'm an
architect in Washington and ny office is actually a couple bl ocks
from here.

CHAl RPERSON R FFI S: Wth M. Mtten, we
understand right.

MR COLBERT: Right, with her.

CHAI RPERSON (RI FFI S:  Ckay.

MR COLBERT: As a lot of you may know, you've
probably seen our red signs, we are -- over the recent history
we've been doing an incredible amount of apartment buildings in
DC, that's our specialty and we've been doing it in all areas of
DC, including thousands of units in Ward 7 and 8 and a lot of the
nei ghborhoods around Dupont and Logan Circle that are
r edevel opi ng.

And ny point is that so | am sitting with the
owners when they're starting to think about the progranms for

these projects. A lot of it is redevelopment of existing
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bui | dings, reconstruction and also nore recently, in the |ast
five to six year, new construction in the District. And so |I'm
there when people are talking about what their wish list is for
the apartments before the noney comes into it and | can testify
honestly that |'ve never been in a situation where soneone stated
that they had a need for 15 percent recreation space in the maybe
100 projects that we've been involved with. | would say at |east
50 percent of those projects have zero and then the rest of those
have an average of between nmaybe two -- or three and four
percent. Five percent is really on the high side.

CHAI RPERSON (RI FFI S: But when you say they've
stated that they have a -- you're tal king about he devel opers?

MR COLBERT: Well, any of the devel opers we've
worked with, which a lot of them are private developers |ike PH
Hof f man, but we work with a lot of other non-profit groups I|ike
Jubil ee Housing and sone of the other people. And |'m just
saying, we have a broad range of experience and we have not
encountered a requirement for 15 percent in all the projects that
we've done and so | just wanted to bring that to light, just
based on ny experience.

CHAl RPERSON  (RI FFI S: So based on the mixed
products that you' ve actually designed, you haven't seen it as an
integral requirenent for any of the projects.

MR COLBERT: Yes, not only is it not a

requi rement, but it's not even a desire that developers who,
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sonetines are working with a non-profit organization that's
working with a residents, nobody has ever said, "This is the
amount we need", anywhere close to that.

CHAI RPERSON (RI FFI S:  Ckay, good.

MR COLBERT: As a matter of fact, ny firmis the
project architect for the Avalon Bay project on 5th Street
between G and H That's over 200 units and they --

CHAl RPERSON (Rl FFI S: I think we've seen that,
haven't we?

MR COCOLBERT: Yes, the -- as a natter of fact, the
Ofice of Planning was very strong in supporting our effort to
get the requirenent reduced to less than five percent there and
we actually have a rood deck on that building which is over 200
units, so this is less than half the size and we have actually a
| arger roof deck here than we will have on the building adjacent
to us.

CHAl RPERSON GRI FFI S: Let me interrupt you for a

qui ck second. W're at 11:15. I would like to finish this
before we break for lunch, so -- wait a mnute, | think that's
for ne. It shouldn't be, I"'msorry, that's a joke. The -- so we

have 45 m nutes.

What |'m going to do is have you junp right into
the project, walk us through. | think the Board is getting very
confortable with the context and what is before us, but | know we

have questions about some of the plans and nore specifically
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looking at the private recreation space which is outdoor and in
conparison to what is defined by the zoning regs as the comon
recreation space.

So I'"lIl let you go but I may nove you on a little
bit.

MR COLBERT: Ckay. My only other general
statement was that just kind of to reiterate what Mnte said, is
that we've probably had about 15 public hearings with the
nei ghborhood and they hel ped us evolve this design. Because of
the narrowness of Church Street, as Mnte suggested, we did -- in
order to gain approval, we worked carefully wth Hstoric
Division and the neighbors, Logan Grcle, to break up into
snal | er nasses. What that did is it obviously created mnultiple
roofs which where you have a building where you have a singular
roof, obviously, it's a lot easier to, you know, have access to
it for the public and create one big space

Here, because of the demands of the Hstoric
Division, it really created a scenario that was very difficult to
provi de public access to the roof areas.

CHAI RPERSON GRI FFI S: Vell, let me also just say
that | think M. Hoffman nentioned, you not only have the
H storic Preservation but you have Zoning. | mean, Section 411
starts to tal k about roof structures and you get -- you wanted to
hei ghten the overrides of the -- of an elevator that would give

you public access up to it. How do you create one penthouse and
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have a whol e roof terrace available for public. Ckay.

MR COLBERT: And the only other general conment |
have is that nore recently, we were involved in this project on
Capitol H Il where we're doing the Medland (phonetic) Hospital
converting it to 270 apartnents and after 37 public neetings, we
finally obtained approval but the nunber one community concern by
far was parking and in coming to this site for the construction
nmeetings, | can tell you -- and | cone there at all times of the
day. | like to go to the Fresh Fields on ny way hone at 9:00
o' clock at night or whatever, but | can tell you that there's --
parking is a real problem now and it's going to continue to be a
nore significant problemas a lot of the parking lots in the area
are redevel oped as apartnent buil di ngs.

This -- 1'lIl quickly go through the plans and this
first docunent that |I'm showing you is a consolidated site plan.

This is the Church Street project and as Mnte nentioned, there
was an existing building here that because of the depth the
H storic Division didn't want us to denolish part of the back, so

we created this courtyard in the mddle in order to gain w ndows.

And then we built out the rest of the Church Street
side in different conponents to look |ike a warehouse because
this block has a very interesting character. It was the
autonobile area for Washington and so this was an autonobile

repair shop at one tine. W still have the Rainbow, you know,
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body repair across the street, but we were capturing the
industrial feeling that was kind of unique to this bl ock.

You can see there the close proximty and also
through the nodel, between Church Street and the P Street project
so that conceivably, as Mnty stated, it would be possible
wi thout too rmuch difficulty for sonmeone to cone down on grade and
go through the rear entrances into the adjacent building. And I
know this wouldn't happen very often but maybe on the 4th of July
or sonet hing, that woul d be sonething that m ght occur.

This next drawing is -- this is a plan show ng our
B-2 level, which, when we originally permtted it, we permtted
this building first and there was no access to the lower |evels
because we didn't have a ranp at that tine. The rest of the
bui I ding was called storage and this is where we had identified a
possi bl e location for the remnai nder of the residential recreation
space that we were not able to acconmpbdate in other areas of the
bui I di ng.

And | think here on Church Street we're going to be
able to pick up about 18 parking spaces and then on P Street
significantly nore than that. This is the --

CHAI RPERSON GRIFFI'S:  Just a quick clarification on
that sheet, the residential recreation was actually bel ow grade?

MR COLBERT: That's correct and --

CHAI RPERSON GRI FFI'S:  Ckay, okay.

MR COLBERT: -- and that's another reason that
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even if we didn't have this requirenent, here we would not be
able to pick up any additional residential space because this was
not counted in the FAR

And this is the upper level of parking. And this
woul d essentially remain the way it is. This next docunment is
the first floor plan and here you can see, this is our |obby
coming in off of Church Street and here you can see the corridor
going out to the rear and this is the elevator. This is the
courtyard that we created in the nmiddl e of the existing building
and that's truly accessible wunder any definition of the
residential recreation space.

In addition to that, we also have these private
terraces along the alley adjacent to their parking spaces and
then we have sonme nore terrace space in the front of the building
facing Church Street.

CHAI RPERSON GRI FFI S: M. Colbert, as a designer,
before you put that sheet away, what's your opinion of the actual
use you'll get out of that courtyard? This is a bit of a
digression but | think it goes to the discussion |larger of the
inmportance in our contenporary society of comon residential
recreation space. Do you -- just a quick idea; do you think that

will be heavily used?

MR COLBERT: | think people on a nice day wll
cone out here and read, you know, if they want to -- you know,
sonetinmes, like say you're using a dating service or sonething,
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you may not want to |let those people up into your apartnment, so
this would be a potential place, you know, you could say, "Meet
me in the courtyard", and you can kind of --

CHAI RPERSON GRI FFI'S: You know, | hadn't thought of
t hat .

MR COLBERT: But, yeah, | think that --

CHAl RPERSON GRIFFI'S:  Just for clarification, that
is not part of the anenity package; is that correct?

MR COLBERT: But | nean, also, like in the Avalon
Bay project, we have neeting roons on the first floor so that,
you know, if someone came that you wanted to meet but you know,
say you hadn't done the dishes or sonething and you wanted to
neet them they could still be in the building without actually
you know, invadi ng your space.

CHAI RPERSON (RIFFI'S: | see

MR COLBERT: This is sort of a typical floor plan
al though they vary, but you can see the bal conies that we have on
the rear of these apartnents.

CHAI RPERSON (RI FFI S: Ckay, don't flip that too
quickly. I'msorry, but I want to point out, first of all, give
us -- | know you don't have typical |ayouts here but review ng
the drawings that are in our file, all of these have a bedroom a
living room dining room sone have the bal conies, sone actually
have two bedroons; is that correct? | nean, these --

MR COLBERT: | think in terns of unit size, the
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nmajority or our units are two-bedroomunits.

CHAI RPERSON GRI FFI S: Ckay, with large interior
['iving spaces.

MR COLBERT: That's correct.

CHAI RPERSON GRI FFI S: | nean, that's the center
roons that |'mseeing in all of those.

MR COLBERT: Yeah, and usually what we try to do
is -- another thing that is kind of a sociological factor, you
can see in a lot of our devel opnents we do with Hof fman and ot her
folks, the kitchens are very elegant but they're also very --
smal l er than, you know, an older traditional apartnent building
and a lot of the reason for that is it goes along with the urban
concept of people wanting to be on the street.

A lot of people work late, they eat in restaurants,
so the kitchen has sort of taken on a different form

CHAI RPERSON GRI FFI S: But it's also -- it's open,
if I'"mreading those plans correctly.

MR COLBERT: Exactly.

CHAl RPERSON (RIFFI'S:  And so -- and that also | ends
itself to the interaction of all the roons and the anount of
living that happens in that conmon area with the open plan.

MR COLBERT: Yeah, you're making a good point is
that wherever possible, we've tried to create conditions where we
have, |ike here double doors so that sone roonms that are |abel ed

the bedroom could also function as a den or when the doors are
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open, the space really flows fromone space to another.

CHAI RPERSON CGRI FFI S: It goes to, | think, M.
Hoffman's point that he brought wup is that, you Kknow in
residential zones, you don't have the requirenment for the
recreation and | think it goes to also quite a bit of what the
Zoning Conmission itself went to and the whole point of
residential recreation space was to establish areas that people
could, you know, can live and they actually differentiated
bet ween out door recreation space and interior recreation space.

One would think that in a comrercial area you m ght
have a lack of both, but what we're obviously seeing here is a
very substantial interior and private exterior.

MR COLBERT: Exactly, because you have areas of
the city whhich are even further south toward the business
district that have zoning like R5-E, a greater density than 6
FAR, we have four and a half here, with no residential recreation
space requirenent at all.

CHAI RPERSON GRI FFI S: Ckay.

MR COLBERT: This is a plan, this is the fifth
floor where you're starting to get sone of these setbacks. You
can see the expanse of the roof deck on the Church Street side,
agai n, the bal conies on the south and then another roof deck over
here.

This is our diagram for where we ended up on the

seventh floor. As Mnte stated we had, you know, |ooked at the
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possibility of having -- you know, showing it here and at this
location but that created a practical situation that we weren't
able to resol ve.

CHAl RPERSON R FFI S Does t hat differ
substantially with the submtted plan?

MR COLBERT: No.

CHAl RPERSON GRI FFI'S:  Ckay, it doesn't, okay.

MR COLBERT: And this is the upper nost |evel and
you can see the expanse of ducts that we have around. These are
units that are six units where they have two levels plus this
upper access to the roof and, you know, it's obvious how
extensive this is. |'malso working on the Adans Morgan project
with Monte and | think the nunber one thing that 1've heard from
your conpany back is the private roof decks are what really
capture people's attention and it's been an incredible marketing
for us on these projects.

CHAI RPERSON GRIFFIS:  And just to be clear, those
are the private -- those are private and there, in fact, is a
division wall that shows between the two.

MR COLBERT: Yeah, there will be a wall, a privacy

wal | .

CHAI RPERSON GRI FFI S: Ckay.

MR COLBERT: And here, again, this is -- nowwe're
on P Street and this will be a little shorter because there are

fewer pages, because it's a typical floor plan. But this shows
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again where we had made accommbdations that if -- you know, for
permtting purposes to show where we could conceivably have that
use al though, you know, we couldn't practically really do it, but
we did accommodate that in our permt draw ngs.

And this is the upper level parking. W don't have
any shown on that level, and this is the opposing access fromthe
alley that we have on the first floor. This is the first floor
of the 1425 P Street project and we've created a little bit of a
wi der access way into the |obby here than normal so that we could
have sone seating and people could use that as another place
where they could mngle and greet each other.

This is the second floor plan. You can see we have
the bal conies here. There's larger terraces kind of in the knock
hol e (phonetic) of this building. And then this is our roof plan
for P Street which shows the 5,000 square feet that we're going
to accommodat e. | was personally in attendance at the ANC
neeting and we were very pleased that in a very short period of
time, they voted unaninously to support out application today to
make thi s change.

CHAI RPERSON GRI FFI'S:  Good. A qui ck question then,
in terms of what was being proposed, what we had obviously was a
five percent. W talked about six percent today and that's just
-- it's a-- howcan | say it? Vel |, architecturally nothing is
changi ng except for the roof terrace division is comng back,

correct?
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MR COLBERT: That's correct.

CHAI RPERSON GRIFFIS:  In terms of use, it's a use,
it's a program you're going to have to deal with that. And
you're convinced that you want -- well, | would leave it up to
the Board for discussion of whether we go to five percent or six
percent and look at realities with that, but | just wanted to be
clear, we don't need to see any other drawi ngs that show areas
and that's showing the five percent right? That's not the
i ncrease of the roof terrace.

MR COLBERT: No, we have increased it on this
dr awi ng.

CHAl RPERSON GRI FFI'S:  You have?

MR COLBERT: This drawing is different than the
one you have in your packet.

CHAI RPERSON GRI FFI S: Ch, | see, right, you have
the flanking sides. kay.

MR COLBERT: Exactly.

CHAI RPERSON GRI FFI S: Vel l, obviously, we'll need
copies of that but that's pretty clear. Board nenbers, any other
qguestions of the architect?

MEMBER ETHERLY: M. Col bert, very quickly, could
you return to Drawing A-9 on the 1440 Church Street site?

MR COLBERT: kay.

MEMBER ETHERLY: Thank you, thank you.

CHAI RPERSON GRIFFIS:  You're all set?
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MEMBER ETHERLY: Yes.

MR DePUY: Qur next wtness, M. Chair, menbers of
the Board is David Mayhood. M. Myhood, would you identify
yoursel f for the record and give a very brief description of your
pr of essi onal background and your statement for the Board.

MR MAYHOOD: Good norning, ny nanme is David
Mayhood, and |'m president of the Mayhood Conpany. W're |ocated
in MLean, Virginia. I"ve been involved in downtown devel opnent
since 1972, so that's alnpbst 30 years, believe it or not, and we
are primarily in the area of narketing, assisting in design and
sone devel opment and have been involved in alnost every
condom ni um project or conpeted against it in downtown DC for the
| ast several years.

To give you sone sense of things we've recently
done, we were involved at the Lincoln at 12th and U which is
maj or, 156 units that really helped revive the U Street corridor.

Currently, just finishing up Wardman GCourt, which is an
interesting story because that used to be difton Terrace which
was a drug infested owned by HUD property and that has been
turned into -- going to be turned into, construction just
starting, 76 new condominiumunits.

Opened up within the last nonth an interesting
conversion at 14th and Colunbia Road up in Colunbia Heights area
and down in this end of town, we're involved in Market Square

into Pennsylvania, into Landsberg (phonetic) and testified in
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front of this Board on CarAmerica's residential portion of the
Hex Block, called Tarrow (phonetic) Place. So we're famliar
over a long period of time with the developnent side of this
gquestion as well as the consuner side of the question, so I'll
try to address it fromboth sides of your questions there.

Kind of really starting the whole conversation
about rec space and what is needed, you alnost have to go back
and say what's driving this renaissance of housing in the city,
why are people buying, what anenities are they |ooking for, what
lifestyle are they looking for and what cost is this rec space
requi rement and who's payi ng that cost.

| won't try to go through the whole Ilitany of
what's happening in the renaissance but clearly we know what's
happeni ng is happeni ng because people want an urban lifestyle.
There's a word that | used the last tine that | was here, [|'lI
use it again, too, and it cones froman architect friend. And he
says, "Wen you're doing urban devel opnents, you do the concept
of the bundling amenities rather than in suburban |ocations where
you design anenities, in the city you bundle the neighborhood
ameni ties. In fact, the anenities of this projects and nmany of
the other projects that | tal ked about in downtown Washi ngton are
real |l y the nei ghborhood anenities.

Wiat are the amenities here; Fresh Fields, Fresh
Fields, shopping, I'Il tell you it's probably one of the biggest

recreation facilities in the nei ghborhood. Restaurant, theaters
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up and down 14th Street, shopping, this consuner whether they be
the young urban and this consuner is primarily the young urban,
Monte tal ked about denographic, yes, there is a portion that is
the enpty nesters moving back into the city, but we're only
seei ng the begi nning of that.

That will play out over the next 20 years. The
real urban buyer today is primary 25 to 45 years old, single.
VW'l cone back to this point. Mst popular unit, you heard Eric
say that, is a two-bedroom singles buying two-bedroons, so they
have an extra room for a den or an office or for interna
recreation if you want to think of it that way.

W had the opportunity last year to be involved in
one of the cases here, Jacques spoke, there were six that cane
here last year that got variances. W were involved in one of
those which was CarAmerica's Tarrow Place. W had a five percent
recreation requirenent there and this Board, in its w sdom
allowed reduction of 1.25 percent. But getting away from this
for a mnute, what we were tal ki ng about there.

VW were tal king about a 700-square foot w ndow ess
space on the basenent that should have been storage for the
residents which will now be outfitted as a -- probably not a
health facility because people don't want to go down in the
basement to do recreation, it will probably be fitted out with a
board table and a couple chairs and used once a nonth when the

condomi ni um associ ati on has a neeting.
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But again, we are chasing this 15 percent. And you

say who are we doing this 15 percent for? W're clearly not

doing it for the developer. | think you can hear the devel oper's
frustration comng through in all that. W're not doing it for
the residents. If the residents wanted it, the devel oper would

be doing it. These residents want to be out on the streets. You
ask the interesting question, and there's always these nice
rendering of the courtyards with people in them

And Eric, before he got in the dating service part
of the comment, made the comment, well, you can imagine going
sitting down there and reading a book. I don't know how many
people stay at hone and sit on their couch and read books but
they don't go out and sit in the common areas and read books.
And from experience, I'Il tell you that people don't go out and
use these rooftop decks. They are used once a year -- actually
there's one building that uses it nore than once a year. They're
used once a year for the 4th of July.

Pennsyl vani a Avenue and Market Square is used once
every four years for the Inauguration. W care chasing this 15
percent, not for the residents, not for the neighbors, not for

the devel opers, but because it's in the Code that 15 percent is

required. |I'mtold the history of this and believe it or not, it
predates ne, | believe, was if we're going to build in-town
housing, and realize this requirenment of 15 percent, | believe
also says that 50 percent of it has to be outdoors. Ckay, so
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what was the whol e thought process there?

Let's nmake sure there's a place outside for the
kids to play. I would contend -- first of all, there are no
children in these buil dings. The enpty nesters purposely don't
have children there, hope they don't come back and if they do
cone back, they're twenty sonething. The young urban singles
don't. Qccasionally there will be a young married couple who
will have a surprise. Wen that surprise is a year or tw old,
they will nove out to a townhouse or a single famly honme or out
to the suburbs.

| would contend that the addition of a top lot to
this building is as inappropriate as this 15 percent requirenent.
| nean, we are dealing with the renaissance of the city, where
people are conming back in, looking for a lifestyle and they are
not |ooking to cocoon inside the building, other than in their
own unit.

CHAl RPERSON GRI FFI S: Can | interrupt you for a
m nut e?

MR MAYHOCD:  Yeah.

CHAI RPERSON GRI FFI S: First of all, | appreciate
how so well you are articulating this issue and | want to just

underscore the inportance of having the chair of the Zoning

Comm ssion with us today on the BZA because | think this is
absolutely appropriate for -- and a lot of the rounds for the
Commi ssion nenbers to be hearing it. | amin total understanding
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of what you're saying and | would just enphasize the point in
terns of outside space, | think you're exactly right in terns of
the history. When you |ook back at the Lewis Plan in '56 and '58
when it was adopted, it was certainly trying to nake sure that
one, we had enough air comng into residential areas but we had
enough open space.

| think it's in the record and |I'm surprised there
wasn't nore oral testinony about Logan Crcle and Dupont Grcle
are wal kabl e areas which are, in not one of the best things about
Dupont Crcle is how it's so animated on the weekends because
it's filled. And it |ooks like everyone has a kid in the world.
They nmay say people don't have children in the city but | know
Dupont Crcle and there are kids down there. So what | want to
do is, if you can, just abbreviate --

MR MAYHOOD: | will.

CHAI RPERSON GRI FFI'S:  -- because you've sold nme and
I think we can focus exactly on this application and | would, in
fact, encourage when the Zoning Conmission takes this up again,
that you are in front of them and give the sane testinony, and so
| appreciate everything you' re saying.

MR MAYHOOD: Let me nake two observations and
commrent s. First of all, | think Jacques started off by saying
these are significant projects. These really are significant
proj ects. The Hoffrman Conpany, they've done a specular job of

changi ng these nei ghborhoods. Monte went on and said this is
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brilliant design. | think as he went through the intricacies of
it, you can see this is challenging intricate design. The real
key is this infield housing stuff is very difficult.

You add on top of -- another dynam c that's working
here is the Disability Act where you have to nmke everything 100
percent accessible. |If you nake the roof 100 percent accessible,
you take the elevator up on the south, you hit a height
[imtation, you take the building down one level in order to
acconplish it and you've lost a floor of units. The kind of --
the change of the denographic coupled with the accessibility
problem we are creating this false idea that we are creating
rooftop rec space and we are doing it in nane only, it's not
used.

M/ last point, at what cost is this, and |I'm not
really saying the cost to the Hoffman Conpany. Wen the consumner
buys, they look for a great design, they look for a location they
want, they hopefully look for something they can afford. Thei r
other two major priorities, and Monte touched on this, are nunber
one, security and nunber two, parKking.

And | would contend that they are coupl ed. Let's
take that atypical urban buyer for this. Let's say it is a
junior partner law firm and she works in the west end and she
works till 11:00 o'clock tonight and she cones hone and she has
to park on the street and walk a block and a half or two bl ocks

to get into the building. And maybe take the sane young | ady and
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she goes to U Street and this weekend and she stays till 2:00
o' cl ock and she drives back and has to find a parking space.

This -- in this case, forcing the recreation space
at the expense of parking is hurting the consumer, it's hurting
t he nei ghborhood, it's not necessary. Wth that I'll --

CHAl RPERSON GRI FFI S: G eat, and again, I
absolutely appreciate your articulation of very inportant and
pertinent points. | would add to that, if you wal ked back from U
Street and you had the vibrant streets with the retails and the
late night restaurant and shops, it would be a safer area to be
wal king in which underscores the fact that we need to get people
out on those streets.

So any questions from the Board at this point?
Ckay, again, | absolutely appreciate it.

MR DePUY: | have one question for M. Mayhood

CHAI RPERSON GRI FFI' S: Yes.

MR DePUY: The Ofice of Planning focused on the
fact that with respect to both these projects, permts had been
i ssued. You've now seen through M. Colbert's testinony where
the original permts showed residential recreation space, nanely
in the sub-surface area. In your opinion, would that be
appropriate residential recreation space and would that space
actual ly be used?

MR MAYHOOD: Let me just go back to ny exanple

agai n of the young junior partner. She's going to go back out on
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the street. She's going to go out to dinner. This space is not
used. W are created space in difficult sites to satisfy
outdated requirenments. |'mnot sure that the bars close at 2:00
o' clock on U Street, though.

CHAI RPERSON GRI FFI S: W don't want to get into
that. W know peopl e on the ABC Board.

MR DePUY: M. Chair nenbers, the Board, the
concludes our case in chief and we'll take our place and be
prepared to answer questions and to rebuttal.

CHAl RPERSON CRI FFI S: G eat, thank you very nuch.
Let's nove on to the Ofice of Planning report. Do we have --
oh, yeah, it's right here. Al right, | would do the sane on the
ANC report also that that we mght nove this along, and wel cone
again our Office of Planning representative.

M5. BROM ROBERTS: Good norning, M. Chairman and
nenbers of the Board. M/ nane is Maxi ne Brown-Roberts from the
Ofice of Planning. I was encouraged to hear the applicant's
presentation today as the Ofice of Planning was not given a |ot
of this information that was presented here today and so | think
our report was sort of based on the information that we had
request ed and what was presented to us.

I think that our overall position was that we could
support this application. W really do support the application
for the provision of residential units at the tinme when the

District was trying to maximze residences within the city as

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

73

well as the acconpanying retail space that will serve residents.
However, | think a bigger issue right now before us is
concerning the 15 percent recreational space and is that
sonething that we need to take a | ook at in another forum

But based on the information that we were presented
with by the applicant, we did not think that they net the
sufficiency of the standards to -- that should approve the
variance. W would have preferred that the variance request was
done at the tinme that was prior to the issuance of the building
permt and | think if that was done simlarly to other
applications that we have reviewed and have supported with a
reduction in the recreational space, | think we would have cone

out nore forcefully on recomrendi ng approval of this application.

I think if we had another chance to get the
information that the applicant has provided here today, for
exanpl e the survey and the appropriateness, it is an application
that we would support. Again, | want to say that we do support
the application for the provision of residential use and think
that they have net the standards as set forth in Section 3103. 2.
However, we still wuld Ilike based on what the zoning
requi rements are currently, there is some questions about having
the private recreational space and should that be taken into
consi deration and thank you, M. Chairnman.

CHAl RPERSON GRI FFI S: G eat, thank you. For ny
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clarification, then are you in fact, changing your statenent in

your Office of Planning report at this tine having heard the --

M5. BROMN RCBERTS: I think bhaving heard the
presentation today, | would say that we could support the
appl i cation. However, | think we would like to have sone

direction from the Board about you know, how are we going to
proceed on this matter of the 15 percent and of evaluating
applications, because there have been a nunber of applications
submtted to the Board where we have recomended you know,
reducti on. And | think if these are going to continue to come
in, it's something that we need to take a | ook at.

CHAI RPERSON GRI FFI S: Yeah, | feel very strongly
about that. | think in the changing of this particular city and
in the objectives that the city has in the Ofice of Pl anning,
certainly supporting those, | think it's well worth a |ook. Let
ne go -- which goes sone to that. I nmean, we've talked a |ot
about this and frankly, | could spend the rest of the day talking
about it because | find it so intriguing, but I won't.

But you bring up in terns of the zoning
requirenents, one this is in the uptown arts mxed use overlay
which in fact, talks about bonuses and requirenments for street
front utilization for retail. | mean, | know we're talking about
14th Street in that area. This is directly adjacent to that. |
see a very difficult balance of requirenents here when, again, as

we' ve tal ked about having and wanting that revitalization of the
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retail corridors with then requiring anenities to be provided
within the building. So it is a bigger discussion, | think well
worth having and | appreciate your comrent in ternms of your exact
word was "could support this application", but you' re looking to
us for that. Ckay.

Ms. Mtten?

M5, M TTEN | guess | just want to -- | want to
share with the Board sone of what's been going on with the Zoning
Commi ssion and, you know, the zoning ordinance, everyone agrees
in large part, is outdated. And when areas -- when we finally
start to achieve the objectives that we -- that we set for
certain areas the zoning ordinance, then evolves in response to
that and we have seen that in the DD overl ay. And there was
relief granted through a change in the ordi nance that came to our
attention in part because there were these series of requests for
variances in that part of town and | would guess that the six
variances for relief from the recreational space requirenent
were, in fact, in the DD overl ay.

Now, when we took that issue up, we asked and M
Brown- Roberts wasn't there, so she's not the nessenger to take it
back -- or she wasn't the nessenger at the tinme to take it back
to the Ofice of Planning, but we asked to take a look at this
issue nore broadly because it was clear that this is an onerous
requi rement and relatively inpractical

So | think there is already sentiment at the Zoning
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Commi ssion that this needs to change.

CHAl RPERSON GRI FFI'S: R ght.

M5. MTTEN. Now, what | very nuch appreciate from
the Ofice of Planning report is that they are giving us and they
have given us a very strict reading on the variance test and |'m
not saying that we should put blinders on and adhere to that
strictly but it's an inportant standard to recogni ze and | think
there is flexibility in the ordinance to recogni ze extraordinary
condi tions t hat may be don't ari se excl usively from
characteristics of the property in question. But | would Iike,
and | think there are certain constraints for these two projects
that shoul d be recogni zed.

| think what we need to do, however, is urge the
Ofice of Planning, perhaps with the assistance of devel opers
like M. Hoffrman, to bring a case -- a text anmendment case before
the Zoni ng Commi ssion very soon, because here's an area we wanted
to evolve. It's finally evolving. There are handicaps in the
ordi nance that need to be dealt with and this is not the forumto
do that. The Zoning Commission is the forum

So |'m synpathetic to this case and let's nove it
to, you know, a forum where we won't have to put applicants
through this. You know, if it doesn't work, let's fix it.

CHAl RPERSON GRI FFI S: Yeah, thank you for saying
that because | know the Ofice of Planning has done a lot of |ook

at one, doing the DD but also in the north of Massachusetts area
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and they've done, you know, assessnents of how nmuch and what the
cost is if you were going to, you know, basically buy out and put
the recreati on space sonmewhere el se

And what struck ne in some of those -- in the
reading and discussion of that is, you know, here we are
enmphasi zing in this area and then further north, M. Mayhood had
tal ked about, you know, the Colunbia Heights area and things |ike
that. W want to develop the open spaces that are usable that
are public. | nean, sone of our parks in this city are just
amazi ng and yet, we need people to be there and that's the only
way it's going to change.

And, so, again, | see the kind of internal battling
of itself when we're saying, well, we've got to give the
residential requirement but as you say, it's a big picture,
| arger than we have now.

MEMBER LEVY: M. Chair.

CHAI RPERSON GRIFFI'S: M. Levy.

MEMBER LEVY: | just want to conment on that sane
point and build on it a bit but pointing out and it's probably
obvious to the Board nenbers, but a great deal of testinony today
has gone to the issue of whether or not there should be a
recreational space requirenent. And that's a matter that as we
sort of touched on, is nore appropriate before the Zoning
Commission than it is before the BZA and so | would just urge us

as we decide the case, is sort of pick through the testinony and
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only deliberate on that which is -- which goes to the variance
for recreation space in this case and not to the overall issue of
whet her or not the requirenent is appropriate.

CHAI RPERSON GRIFFIS:  Right. Well, | think you
bring up an appropriate point and | do want to address it because
I think, one, yes, we are talking about a larger issue that may,
in fact, proceed to changing the regulations, but | think what is
pertinent to this case and this Board is an understanding of the
intent of the zoning regulations. Once we can understand then we
can start to evaluate what the practical difficulties are and |
go to one particular point the applicant has nade.

But as we can see, we're |looking at the bel ow grade
residential space that could conceivably be carved out and called
anyt hi ng, you know, could be satisfactory to the zoning -- strict
adherence to the zoning regulation. But a lot of the background
of the zoning and the discussion that has happened since its
i nception has been the word "quality" that's tal ked about; howis
it used, what is the usability | would say of this residential
space.

So ny point being it goes to the intent of the
regulation itself and the spirit of the regulations that | think
we need an understanding of in order to then assess and
del i berate on whether we grant the variance or not.

MEMBER LEVY: If | could then just follow up on

t hat.
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CHAl RPERSON (RI FFI'S: Sure.

MEMBER LEVY: The applicant has nmade reference to
other projects this Board has reviewed and granted variances for
rec space. | personally find it very distracting in trying to
focus on the merits of this case in that the case that we have
before us are buildings that are already under construction, that
are nearly done, that were presented as matter of right projects
when, in fact, that applicant has testified that they never
really intended on using the space identified below as rec space
for rec space. |In fact, it shows in the drawings as parking with
a big Xthrough it.

So | think that's a major difference between this
case and the cases we've seen before. I'"'mtrying very hard to
focus on the nerits of the variance -- nerits of the case and
specific tests for the variances when, in fact, this is a project
that maybe went forward, pretending to be sonething that it
actually is not.

M5. M TTEN If I could just interject one thing
that mght give you some confort, which is, unlike some other
cases, the applicant is not presenting -- well, we acknow edge
that the project 1is under construction but they are not
presenting the fact that it is under construction as adding to
their hardship. That's not the origin of the hardship. The
origin -- the hardship is really that this is -- it's

i mpractical . It will not neet the purpose -- it will truly not
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neet the purpose for which it was intended and given the Iarger
context where there has been sone consideration given to relief
from the rec space requirenent that, in fact, one could
anticipate that if they don't get the relief today, that the
ordinance will change and eventually catch up with them so in
the nmeantine the space woul d be wast ed.

So if you believe that the sentinent is out there
to grant this sort of relief and you can do it now or let the
Zoning Conmmi ssion nake accomobdations later and just try to
consider all of that as the larger context.

MEMBER LEVY: Right, and | recognize that and I

think that the applicant has nade sone argunents that go nore to

the nerits of the case, go nore to the variance tests. | just --
| don't think this is the way to go about -- to do business and
we talk a lot about not setting precedence. | think this is a

really bad potential precedent, to be looking at projects that
are al ready under construction.

They were presented as a matter of right projects
that conme in for variances after the fact and | just think it's
i mportant that whatever decision we nake today, we nmke on the
real merits of the case and try not to be further distracted by
the other matters.

CHAI RPERSON (Rl FFI S: Good, M. Levy, and
appreci ate you bringing up that inportant and pertinent point. |

nean, we do need to keep focused and | think that the Board
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nenbers are doing that, but | also hear your concern of as a
Board nenber, not being -- not being presented with things that
are trying to fool us and | think we have seen issues of that
bef ore. I do not believe that this is the case, but you nake
excellent points in terms of the process and not setting
precedence for process in the future.

Ckay, anything other on that issue or others at
this point? Questions of Ofice of Planning, anything else we
need to cover in that respect? Then | would like to nove onto
ot her government reports. I'm not seeing -- | don't have notes
that we have other government reports except the ANC, which we
can nove quickly to

MB. BAILEY: M. Chairman, we do have a letter from
Counci| Menber Jack Evans if |I'mnot m staken

CHAI RPERSON GRI FFI S: Ch, right, that would be a
realm of the government, wouldn't it, in which case let us note
that it did cone in. It is Exhibit Nunber 26 and we'll take that
up before the ANC, of course, and this was delivered to ne this
nmorning, so | have briefly looked at it but it is clear that
Counci| Menber Evans of Ward 2 in which this property is |ocated
support the applicant's request for a reduction in the recreation
space at both the Church Street and the P Street NW properties
and if there are any other relevant pieces the Board see in that
we can pull it out if need be. |If not, let's nove onto the ANC

report.
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Now, ny understanding that the ANC was here to
testify today; is that correct? D d you want to cone forward?
Geat? And there's also the Logan Circle Conmunity Association
representative. Do you want to come up also? Yeah, absolutely.
And you are M. Kraner?

MR H NTERLONG No, first nane is Bob, |ast name
is Hnterlong, Hi-n-t-e-r-1-o0-n-g.

CHAI RPERSON GRI FFI' S I ndeed, you represent 2-FO 6.

MR H NTERLONG  Correct.

CHAIl RPERSON  GRI FFI S: Ckay, and you are the
treasurer.

MR H NTERLONG  Yes.

CHAI RPERSON GRI FFI S Fabul ous.

MR H NTERLONG  They have to trust sonebody with
t he nmoney, they chose ne.

CHAI RPERSON  GRI FFI S: | ndeed. Dd you have
testinony today or are you just presenting the letter?

MR H NTERLONG Well, | thought | would just read
the letter as ny testinony and then if anybody has --

CHAI RPERSON CRI FFI S: Is it the letter that's in
the record?

MR H NTERLONG | didn't think you had it, but
perhaps there is.

CHAI RPERSON CRI FFI S: It is, in which case, it's

March 17th dat ed?
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MR H NTERLONG Correct. |  was under the
i mpression you didn't have a copy.

CHAl RPERSON GRI FFI S: Fabul ous, in which case |
don't think there's any need to read it into the record --

MR H NTERLONG  Perfect.

CHAIRPERSON GRIFFIS:  -- as it's hard copy in the
record. I's there any questions of the ANC at this point. Wy
don't you just state what the ANC position is?

MR H NTERLONG The plans were reviewed by the

Comuni ty Devel opnent Conmittee of the ANC during their February

nmeeti ng. They voted unanimously, | think, seven to nothing, in
favor of the variance. Suggested or recomended that the ANC
vote in favor of it as well. In the March neeting we, in fact,

did the CDC neeting -- or the CDC vote was unani nous and the ANC
vot e was unani nous.

CHAI RPERSON GRI FFI S: Great, thank you very nuch.
That's very clear. |s there any questions fromthe Board at this

time of the ANC? |Is there any cross exam nation of the ANC at

this time? ['m seeing an indication of not. You could stay
right there and we'll nove onto the next gentlenan, who is
representing the Logan Crcle Community Association; is that
correct?

MR DI XO\N That is correct.
CHAI RPERSON GRI FFI S: If you would just introduce

your sel f.
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MR DIXON M nane is Wayne Dixon. | sit on the
Board of Directors of the Logan Crcle Community Association as
the inmediate past president. I'm also the Chairman of the
Econom ¢ Devel opnent Conmittee of that organization and al so very
personally, |'m here both supporting this project for the Logan
Crcle Coomunity Association and personally nuch of ny adult life
I've been working to enhance the quality of life in the city
going back to the md-1960's when | worked with Ladybird Johnson
and served as Executive Director for the Society for Beautiful
Nat i onal Capital

| worked with the Washi ngton Youth Gardens of Upper
14th Street and since living in the Logan Crcle Comunity for
the past 17 years, having noved from Foggy Bottom |'m a fourth
generati on Washi ngtonian, been working very actively with the
comunity to -- as a nmatter of fact, | led a group that forced
M. Cerstenfelt (phonetic) to lease his property to Fresh Fields

But in our work with the comunity, | think it's very inportant
to understand that we have never worked with an organi zation |ike
t he Hof f man Conpany.

They have extended thenselves nmore than one woul d
expect to neet the goals and objectives, concerns of the
comunity. They have revised these plans a nunber of tines
listening to the community group and so we have very high praise
for this organization. They are a very socially conscious

organi zation, very obviously committed to the community. One of

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

85

the things that we try to do in our comunity is attract retail
into the community. W're working very diligently on that.

And through our work in the Econonmi c Devel oprent
QGoup, we are constantly being hit right in the face wth
retailers who want to cone to 14th Street, who are very close to
making a decision to do that and then start exam ning the issue
of parking. And if there is a governor, a retard on the
devel opment that could be taking place, | think first and
foremost is the parking issue and so when a devel oper cones and
offers off-street parking in our community, we are aggressively
supporting that and we urge you to do the sane thing.

And then again, these projects we very much support
in their own right as well as the off-street parking. And we
agree that the parking should cone off P Street which is a
boul evard and not on the very narrow street of Church Street. So
that is a summary of our position both ny personally and as Logan
Crcle Community Association.

CHAI RPERSON (R FFI S: Great, thank you very rmuch
and | just say that Logan Crcle Community Association is a great
nodel for how a community can get organized and bring in, in
fact, the needed anenities for that community. Certainly, you've
had a long -- as you' ve stated a few, but a long successful
hi story personally, but also as the association of doing that and
I think P Street looks a lot to what it does today because of

your invol venent.
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So we absolutely appreciate that and appreciate
your tine being down here this nmorning to give testinony. I's
there any questions of the Board of the Logan G rcle Association,
any of the applicant cross exam nation questions? \Very good.
VWll, then it is high noon and we thank you both very much for
bei ng with us today.

Do we have any other organization's reports |I'm not
showi ng? So, is there anybody el se here testifying in support of
this application at this tine? Anyone is opposition? |Is there
anyone that wants to say anything that's in the room at this
time?

Not seeing people charge to the table, | would turn
to the applicant for closing remarks unless -- |'msorry, let ne
just interrupt you, unless Board nenbers we have other questions
of which we can -- there we are. Way don't we nove to closing
remar ks then?

MR DePUY: M. Chair, menbers of the Board, we
believe we've satisfied the test of uniqueness, specifically the
historic structure at 1440 Church and all the design and other
constraints that were occasioned by it, including the prohibition
against bringing the elevator to the top floor of the building,
which obviously neant you <could not wuse that for public
residential recreation space.

There has been testinmony with respect to both

properties to the water table inmrediately bel ow the | ower parking
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level which limts the ability of the owner to go further down
with parking and therefore, provide residential recreation space
el sewhere. You've heard testimony with respect to the |Iight
coverage, the use of the surface for various needed functions and
required functions including |oading docks. You' ve heard
testinony with respect to the P Street building being a m xed use
with ground floor retail and the requirements of servicing that
retail, again, use of the ground floor not being available for
residential recreation space.

You've heard testimony with respect to the HVAC
requi rements for |arge nunber of condensers on the roofs which
nmeans that the roof is not available for a residential recreation
space. As a result of those unique and other considerations
that have been testified to, there was a nunber of practica
difficulties to the owner including the options for providing
residential recreation space are very linited, as a result of
t hose uni que conditions.

Provi ding residential recreation space in a parking
garage with a low ceiling, we submt, would be a poor choice for
the users. The 15 percent requirenent, as testinony has
indicated from M. Hoffrman, puts these particular projects at a
maj or conpetitive disadvantage to other projects who do not have
such a requirenent and therefore, that causes econom c hardship
to this particular applicant.

There are increased costs to the project occasi oned
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by H storic Preservation design requirenents and requirenents
imposed and gladly nmet by the developer but inposed by the
comunity. W believe that as a result of those conditions, that
was can satisfy the third test which is no inpairnent to the zone
plan and on substantial detriment to the public good. The
projects provide needed public parking as the comunity has
indi cated, as the market is dictated. The projects provide a
significant conbination of private and public recreation space
whi ch satisfies as best we can, the spirit of the requirenent.

The facilities provided in the two projects are
highly desirable urban residential and in one case a mxed use
with retail projects and finally, the projects are treated as a
result in a nore equitable fashion, vis-a-vis, other projects in

residential zones where there is no residential recreation space.

So we believe we have satisfied all three tests and
we' d request approval of the application by the Board.

CHAI RPERSON  (RI FFI S: Thank you very nmuch, M.

DePuy. Board nenbers, last opportunity for questions and then
I'd just like to get an indication if we're ready to proceed
t oday.

M5. MTTEN M. Chair?
CHAl RPERSON GRI FFI'S:  Yes.
M5. M TTEN | think in deference to M. Levy's

concerns and also to recognize the fact that, you know, we want
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to be sure that we are not crossing over into the realm of the
purview of the Zoning Commission as it relates to the rec space
requirement, while |I'm perfectly happy to take a vote today, |
think a summary order woul d not be appropriate for this case

CHAl RPERSON GRI FFI'S:  Right .

M5. M TTEN And so whether we postpone the
decision conpletely and allow the applicant to submt proposed
findings of fact and conclusions of |aw or whether we take the
vote today and await that subm ssion before we wite the order,
don't have a preference, but | would like a nore el aborate order
to be witten for this case.

CHAI RPERSON GRI FFI S: Yeah, | would agree and |et
ne just say that I'mfully prepared to take action today. A ful
order | think would be appropriate for several reasons but we
have covered an awful lot of information and that will need to be
distilled into a very pertinent tight order

That being said, we could take action today and
have findings of facts and conclusions of |aw submtted and then
the order would be witten. M. Etherly, did you have a conmmrent
onit?

MEMBER ETHERLY: No.

CHAI RPERSON CRI FFI S: Ckay. M. Levy, are you
prepared to nove ahead today? Do you want to take a break? W
could actually take a 10-m nute break and cone back.

MEMBER LEVY: No, actually, | think the suggestion
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of a full order is appropriate; however, | am prepared to vote
today if that's the desire of the Board.

M. M TTEN M. Chairman, perhaps we could just
rather than having an official vote, we could just have a
consensus of the Board and then what | think mght be hel pful as
well in witing the order is if we were to allow the Ofice of
Planning with a little nore tine to consider the testinony that
they heard today since there seenms to be sone indication that
they actually got a nore definitive sense of what's being
proposed today, that we would allow themto anend their report as
well in witing, which I think mght conplete the record.

CHAI RPERSON GRIFFI'S: Wl I, since it's for decision
nmaki ng, is that what you're saying?

M. M TTEN Right, but they can't ultimately do
anything until the order has been witten --

CHAI RPERSON GRIFFI'S: | understand that.

M5. M TTEN -- but, | mean, we can indicate our
support if that's the direction we're going through a consensus
vot e.

CHAI RPERSON GRI FFI S: Wl l, yeah, that's seens to
be an interesting option. I'"'m not sure we would have a full
Board consensus vote at this tine.

MEMBER LEVY: | guess |'m confused on the purpose
of the consensus vote as opposed to just voting on the project.

Does it have specifically to do with the Ofice of Planning
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report, Ms. Mtten? I'mjust -- | just need sone clarification.

M. MTTEN. Well, it has -- | nean, | think there
are some things that we need for the record. For instance, we
saw some boards today that are different than the plans that we
actually have in the record. And given that | think the approval
is bound up with the specific design proposal, we want to make
sure that we have that in the record as well.

So, | guess in lieu of having a conplete record, we
could give an indication of what direction we're going, conplete
the record, take the official vote, vote on the order and
conpl ete the process.

CHAI RPERSON  GRI FFI S: Ckay, all good things to

t hi nk about, however, one of ny concerns is obviously we like to

as we can clear our schedule was it's appropriated. W don't
obviously -- we're not notivated 100 percent by that. | know for
a fact that our April 2nd decision neking already in the half

hour we have for decision making has six to eight cases to do, so
this would not be conceivable that it would be on the 2nd, which
would put it off till I guess the following nonth would be My,
and ny concern not is when this is going to happen. My concern
is just for Board nenbers in our deliberation and it's hard to
nove things out nonths at a tine.

| would, at this point, first of all -- well, |
think we ought to nove today on this, take action on the two

applications. I think Ms. Mtten brings up the pertinent point
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of we need further information in the record. The order,
obviously, wll not be witten without that, so we can look to
t hat.

And | think we're going to go through all the
specifics of the Ofice of Planning's report as one of the
pertinent pieces to that, as well as the record that was
testified today. W have one issue and |'m going to put it up
for discussion here but I'm going to put it in the form of a
notion and that would be for approval of Application 16841 and
Application 16848, that enconpasses the 1440 Church Street and
also the 1425 P Street projects for variance fromthe recreation
space requirenments under the Section 773. M notion will be for
the original application which was the five percent as shown in
the drawi ngs of the record.

And | would ask for a second on this and then we
can have di scussion.

M5. M TTEN  Second.

CHAl RPERSON (R FFI S: Very well, | would like to
hear comrents if there's any concerns of that, and what we've
seen today is the possibility of a program use connection with
the enlargenent of the roof. I'ma little concerned just about
the practicality of it and the reality of it. | nean, is that
actually going to be used, does it go to the requirenents.

| am fully supportive and | probably would need

clarification whether the six percent was part of the added roof
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enl argenment or not. To nme a one percent we're tal king about
m nimal square footage. It didn't seemto be that pertinent. |
think the record was fairly clear that we had submtted in terns
of the drawi ngs. I think to speak to the notion, | can't, but
I'd like to take that issue first because we nay need to anmend
not i ons.

MEMBER LEVY: I guess | have a question. %%
recollection is that the percentage -- the increased percentage
had to do with the roof on the P Street Building for one, but
also did it not have to do with the Church Street Building as
well, wth additional roof deck space on the Church Street
Bui | ding shown on the nodel? Maybe the applicant can clear that
up.

CHAl RPERSON  (RI FFI S: Yeah, we need a quick
clarification on that then. M. Hoffman, you can -- although
this is abnormal for us to take --

MEMBER LEVY: Wll, if it's inappropriate, 'l
wi t hdraw t hat questi on.

CHAIRPERSON GRIFFIS: No, | think it's -- 1'm goi ng
to allow it because | think it's inportant in terns of speaking
to this motion which we've had sone changes from today. So what
we're going to do is just -- we're in the nmddle of a nmotion but
| need you to specifically outline. Do you understand what we're
tal ki ng about? Ckay, good.

MR HOFFMAN:  Yes, | do. The change fromthe five
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percent to the six percent was the increased area on the P Street
roof. So that was the change.

CHAI RPERSON (R FFI S: Ckay, so that's the square
footage that gets this. But was there any change on the Church
Street roof area?

MR HOFFMAN  Yes, on the Church Street roof area,
as we indicated earlier, the practicality of having sone of the
added square footage to the back, to this area.

CHAI RPERSON CRI FFI S: But that doesn't -- that's
been taken away now and does not go to the six percent; is that
correct?

MR HOFFMAN. That it correct. W are six percent
without that. W are six percent, yes.

CHAl RPERSON CGRI FFI S: There is no enlargenent of
the roof.

MEMBER LEVY: So let ne just ask directly, the
nodel that's showing the Church Street Building that shows a
comon roof deck, that's included in the five percent?

MR HOFFMAN:  Yes, that's correct.

MEMBER LEVY: (Ckay, thank you.

CHAl RPERSON GRI FFI'S:  Ckay, good. Then if -- let
me get a consensus that the notion is acceptable for discussion
at the five percent. |t has been seconded.

M5. M TTEN M. Chairnman, | guess what | would

like is that the approval be tied to the design as presented
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whether it's five percent or six percent. W want it to be where
it's shown to be in the anount that has been indicated rather
than having it be seemingly a generic approval for six percent
recreati on space sonewhere.

CHAI RPERSON GRIFFIS: Wll said. And | absolutely
agr ee. And so what you're saying is that it actually goes to
what was presented today which is actually a change from the
original application.

MB. MTTEN Yes, that's what | woul d recommend.

CHAI RPERSON CGRI FFI'S:  Ckay, | would accept that and
| think that's appropriate as presented today. Wat ny -- well,
there it is, which is an enlargenent of the P Street roof deck.
Ckay, | think the record would show, | think we've just been
through this which it is fresh. | think the closing remarks by
the applicant were well stated and went through the test and |
particularly wanted to point out because | don't think he hit it,
one piece of the hardship was the tal king about the coordinated
H storic Preservation design. He did speak to that. However ,
there was testinony that clearly stated the setbacks and the
nmassing and the architecture out of the front started to take up
space.

There's a leftover six feet, | think I recall from
testinony today at the front on the Church Street side which
perhaps could have been incorporated into a large area in the

back but obviously, there's an awful |ot of balance that makes it
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difficult to, as M. Myhood' s testinony said, as to the
difficulty of doing in-fill, not to nmention that this was the
Church Street, obviously the addition to an existing structure
that had to be incorporated.

And | can talk a lot nore on all the points but |
think it would be fairly redundant at this point unless anyone
feels the need to do so. I would ask any other questions,
coment s, di scussi ons.

M5. MTTEN. | just want to clarify, M. Chairman,
|  understood your notion to exclude the proposal from the
applicant to provide for this sharing of the roof space on the P
Street buil di ng.

CHAI RPERSON Rl FFI S: I would articulate it
differently and I would say | am not proposing a condition and
that would be something that would have to cone under a condition

of the order would be ny understanding. So, yes.

M5. MTTEN. Ckay. | guess | could go either way
on that notion. | think that by excluding a design provision or
a -- by excluding something that has been proposed by the
applicant in this case, | think we, perhaps, and I|'d be

interested in what the other Board nenbers think, we're perhaps
straying into the area that is rightfully the purview of the
Zoning Conmm ssion which is, we are passing judgnment on, as the
Chair had said earlier, the quality of the space and so | would -

- |1 think I would be in favor of accepting that provision for
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sharing if for no other reason than to bend over backwards not to
stray out of the purview of the BZA

CHAI RPERSON GRI FFI S: Ckay, and | would just say
that often on applications there are certain balances and
conprom ses that applicants give. Some we accept and forminto
condi tions, some not. The pertinence to this application is the
specifics of the design, the architecture doesn't change. They
actual ly have. And | would -- yeah, |1've stated my question
whether it would actually be utilized what the entire function
woul d be for it.

| would rather, 1'd feel nuch nore confortable with
the notion that let that be a programmed use of the building
owners and if they decide that that is something they need to do
that they would appropriately do it and there would be obviously
no structural or design changes required. It would be, you know,
i ssuing of card keys and that would be about it. Board nenbers?

MEMBER LEVY: And so just for clarification, the
nmotion then is to approve the application based on the design
that was presented to us today.

CHAI RPERSON GRI FFI'S:  Correct, but not inclusive of
-- it does not -- the design we're talking about, the |layout and
the architectural drawi ngs that were submitted, it does not -- it
woul d not include that the programmi ng of the sharing spaces.

MEMBER LEVY: Al right, | understand.

MEMBER ETHERLY: M. Chairman, |'Il agree with
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that. ['Il come in just to clarify one final tine, we're
di scussing six percent recreational or is it five?

CHAI RPERSON GRIFFIS: It is going close to the six
percent --

MEMBER ETHERLY: Ckay.

CHAI RPERSON GRI FFI S: -- because it's going as
desi gned.

MEMBER ETHERLY: That's fine, thank you.

CHAI RPERSON GRIFFI'S:  Good, and so again, it's the
expanded roof deck on the P Street side. Ckay, other discussion,
conment s?

MEMBER ETHERLY: Just an additional note on the
issue of practical difficulties, M. Chair, there was also
testinony in the record to the presence or | should say the
proximty of the excavation, if you will, to the water table and
| think that's also a useful point to highlight because | would
hazard a guess that perhaps, vyou're looking at a simlar
challenge with potentially other properties in this vicinity and
it's useful to perhaps, note and highlight that in addition to
the historic preservation concerns, in addition to the
preservation and respect for the Church Street garage existing
portion of the building, coupled with the water table you're
looking at, at a nice deck scene conbination of circunstances
that | think lend credence to the practical difficulty aspect of

the variance test.
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And once again, | would probably Iike to highlight
the support of the comunity and the testinony that we heard to a
positive extent regarding the willingness of the devel oper and
the applicant to work with the community to address concerns.

CHAI RPERSON GRI FFI S: Great, thank you very nuch,
M. Etherly. And | think that is very pertinent. Any ot her
di scussion on the motion? Then | would ask for all those in
favor signify by saying "Aye".

(Aye)

CHAI RPERSON GRIFFI'S:  And opposed. | do thank you
all very nuch and I would ask staff to record the vote.

MB. BAI LEY: The vote is recorded as four, zero,
one to approve the application. M. Giffis' notion, Ms. Mtten
second, M. Levy and M. Etherly in support. Ms. Renshaw not
voting and that's for application nunber 16841 and 16848.

M. Chairman, there were a couple of subm ssions.

CHAI RPERSON GRI FFI'S:  Yes, indeed, let's go through
t hat .

M5. BAI LEY: Ckay, the Board asked for a copy of
t he denographic survey that the applicant used to poll consuners
and also the copy of the results of that survey. Revised plans
are to be submitted into the record and M. Chairman, |'m not
sure if a copy of the nodel, a photograph of the nodel is in the
record.

CHAI RPERSON  GRI FFI S: Actually, we want the
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original. Ch, no, that's a joke for the record, just in case
that's msinterpreted. | think, yeah, a photograph of the nodel.

MR DePUY: W have those. W brought those.

CHAI RPERSON (RI FFI S: I think that would be very
pertinent for the file.

V5. BAI LEY: Are we still asking for an anended
report fromthe Ofice of Planning, M. Chairnan?

CHAI RPERSON GRI FFI' S: | ndeed, yes.

M5. BAILEY: And the last thing is the findings of
fact and 1'm assunming, M. Chairman, when the findings of fact
cone in, you d like to reviewthat before the order is issued.

CHAI RPERSON GRI FFI S: Correct. M. DePuy, do you
have any problem subnitting findings of facts?

MR DePUY: Not at all.

CHAI RPERSON GRIFFIS:  kay. Geat, Board nenbers,

that's everyone's recollection? I think that was sufficient.
Thank you nuch, Ms. Bailey and | thank you all for being here and
taking the time to do this. And frankly, | appreciate the anount
of information and the articulation of the issues and the views.
| think it helps facilitate, frankly, what could have been a
very conplex and cunbersone process, which was not. So with
that, I wll adjourn the norning session on the 19th of March
2002 and wi sh you all a good | unch.

(Whereupon, at 12:24 p.m, a luncheon recess was

t aken.
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AFT-ERNOON SESSI-ON
(1:47 p.m)

CHAI RPERSON CGRI FFI'S:  Ckay, good afternoon, |adies
and gentlemen. Forgive the delay. W did have sone business to
conduct over our brief lunch break and | do want to greet you al
and say good afternoon. W have -- let me just clarify what's
happeni ng in the afternoon.

This is the afternoon session of the 19 March 2002
and | will call it to order. The first case we do have a civi
infraction which we will be proceeding with and the second case
in the afternoon is going to be the application. So we're going
to have obviously, different procedures, so |I'm only going to
delve into the civil infractions at this point. So, the first
case is to hear appeals from orders of Hearing Exam ner's issued
pursuant to the Gvil Infraction Act involving violations of the
zoning laws and --

A VO CE (Inaudible)

CHAI RPERSON GRIFFIS: No, it is absolutely not. In
fact, it's not appropriate to interrupt nmy when |I'm doing ny
opening, because one, it's very pertinent and critical, the
information that | give, although it may not be constantly snooth
and el oquent. It is inmportant for everyone's understandi ngs of
procedures and decorumin the hearing room

And let ne just take this opportunity to say as |

do in the general opening, but | would ask that everyone turn off

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

103

their cell phones and beepers at this tine so that we don't

interrupt. | also, as is the regulations and as is expected by
this Board, we will not have any sort of activities or outbursts
that will distract the Board with its proceedings. | wll get to
everything, | am alnost assured of because we have such able

staff and abl e Board nenbers.

So if there is a case, in fact, where we are not
addressi ng sonmething that needs to be pertinently addressed, well
then, it would be appropriate to cone and address the Board.
However, | think that | wll be able to acconplish and get
everyone's concerns. Before we go nuch further, | should
probably introduce nyself as Geoff QGiffis, Chairman of the
Boar d.

Wth ne today also is M. Curtis Etherly, also M.
Levy, representing the National Capital Planning Conmi ssion and
M. Carol Mtten, who is representing the Zoning Comm ssion
t oday.

As | stated, we have one appeal on today's agenda.
Each party wll have 30 mnutes to present their argunent.
Questions posed by the Board and your responses thereto count
agai nst your time. You may refer to any evidence or statement --
rather in civil infractions and this is very pertinent, so | wll
get it correctly done. You may not refer to any evidence or
statenent that is not in the record.

The appel lant may reserve a portion of its time for
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rebuttal argument and | think at this tine we can call the first
case, the civil infraction case and | believe M. Batista is
going to do that.

MR BATI STA I"Il be glad to do that, M.
Chai r nan. You have the first case, a civil infraction case of
the afternoon is BZA Case 00-0001, which is 99-QAD 1821E, which
is related to -- is a case called Kuri Brothers, v. the
Department of Consunmer and Regul atory Affairs. Kuri Brothers is
represented by the law firm of Schnmidt and the Departnent of
Consumer and Regulatory Affairs is represented by Counsel or Geen
and that is the case, civil infraction case for this afternoon.
Thank you.

CHAI RPERSON GRI FFI S: Ckay, can | have the Kuri
Brother representative or whoever is representing them to the
table and also the governnent representation? Actually, if you
woul d both just sit and introduce yourselves for me so that | can
get this all straight. Actually, you just need to turn on your
m ke when you speak.

MR DAMARI: Tanir Damari for the appellant.

MR GREEN: M/ name is Matthew Green, Jr. for the
gover nnent .

CHAI RPERSON GRIFFIS: At this tine |'mgoing to ask
either of you whether you have any procedural matters that we
need to address.

MR DAMARI: There's only one.
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CHAI RPERSON GRIFFI'S:  You don't need to stand when
you talk, plus we can't hear you on the mke.

MR DAMARI: There's only one procedural matter. |
understand that there's been a petition or a request to intervene
on the part of Charles E. Smith Residential Mnagenent Conpany.
That request was faxed to ny office at approxinmately 4:15 p.m |
believe it was on Friday afternoon. Kuri Brothers woul d object

on numerous grounds to Charles E. Smith's participation in this

heari ng.

Firstly --

CHAI RPERSON (R FFI S: Ckay, let's not go totally
into that and let ne -- |'ve heard you, so you want to speak to
that obviously, as an objection. M. Geen, did you have any

prelimnary matters or procedural matters?

MR GREEN  No, | do not, M. Chairman.

CHAI RPERSON GRI FFI S: Ckay. Then | say that M.
Damari --

MR DAMARI: Correct.

CHAI RPERSON (RIFFI'S:  -- okay, M. Damari, because
| think it brings up the larger issue that we actually have three
requests for intervenor status in this if all of ny notes are
correct, and let me just address them now.

W have Charles E. Smith as stated. W have ANC 3-
F and --

MS. MTTEN. And we have Van Ness --
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CHAl RPERSON GRI FFI S: Is it south or street, Van

Ness Street?

VB, M TTEN: South, Van Ness South Tenants

Associ ati on.

CHAl RPERSON CRIFFI'S:  Ckay, very good, and | think

-- let ne speak to all of the intervenors at
Govi ously, well, these civil infractions cases are
of applications for a variance, special exceptions
the -- obviously, what we're here today is to hear
the briefings that were -- or participate in oral
the briefings that were subnmitted to the case.

Those briefings are and we, as | st
heari ng any new evi dence. I think a pertinent poi

opposed to applications that we would hear

this point.
uni que outside
or appeals and
di scussi on on

di scussi on on

ated, are not
nt is that as

pertaining to

permtting issues, whether it be special exception variance or

appeal s, we don't look to inpact in a civil infract
don't look to, as | say, inpact of adjoining or

comunity or anything else. W have a very refined

i on case. e
impact to the

, very focused

point that we need to address and that is looking at the civil

infraction and whether it is to be upheld or not.
Therefore, we are in a review ng of
action. It's a punishment and we need to figure ou

is upheld, the punishnent obviously being the fine
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is not. Therefore, | would -- it seens to me logical and w se
that we do not entertain intervenors in this case and hear the
oral argument of the appellant and appellee that is put before us
today and that have submtted the briefs into record at this
time.

Gobviously, as also stated but to reiterate, any
oral arguments today are going to be based on those briefs and
that consists of the record in this case. I would hear from
ot her Board menbers.

M5. MTTEN. M. Chairman, | would -- | agree with
your statement and | would nove that we deny the request for
intervenor status fromthe three parties that you articulated and
just to reinforce your point, each of those parties in making
their request, talked about how they would be aggrieved and as
you said, that's not relevant to the proceeding before the BZA
today. So | would nove denial of the request.

CHAl RPERSON GRIFFI'S:  |s there a second?

VA CE: M. Chairman, may we be heard in favor of
our request on the procedural issue that your Honor raised?

CHAl RPERSON GRIFFIS: Ckay, what |1'd like to do is
we have a notion, I'msorry, was it seconded?

MEMBER ETHERLY: Seconded, M. Chair.

CHAl RPERSON GRIFFI'S: Ckay, and what |1'm going to
do is table the notion that's been seconded at this point. [''m

going to ask those that had requested intervenor, |'m going to
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ask you to conme up and be very brief and speak to it, and
gentlenmen, |I'm sorry, but 1'mgoing to ask you to sit back down
and give the table to them And | will hold it to frankly, two
m nutes each. Wthin that paraneter, | think we can have it
addressed. So, again, we'll start with --

MR BARDIN. Chairman Giffis --

CHAl RPERSON GRI FFI' S Yes.

MR BARDIN -- | amDavid J. Bardin, the Secretary
of ANC-3-F. | am acconpanyi ng Conm ssioner Karen Perry, who was
desi gnated unani mously by our Commission to appear before you.
On the voice mail of our Commission, we got work from M. Bastida
on behalf of this organization, a first nessage that we were not
all owed to appear and then a second nmessage correcting hinself.

He said he had nmisinterpreted the regul ations they
cane under, we were party status. ANC- 3-F has been a party in
these proceedings for three iterations and Conm ssioner Perry's
statement wishes to provide you wth information about the
hi story, the precedence, the record, the decisions of this Board,
when most of you, | guess all of you, were not nenbers before and
the decisions of the governnent of the District of Colunbia and
its unsuccessful efforts to enforce the |aw over 13 years.

W think that's highly pertinent. If for any
reason you deny us the right, which we believe the law entitles
us to have our Conmmi ssioner appear, we ask that you receive the

docunent that she's prepared, her testinony in the record as an
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offer, a proffer to you so that if this case goes on appeal or
reconsi deration to the Zoning Comm ssion, to the courts, wherever
it goes, we may preserve our rights and raise those issues. I
thank you very nuch.

CHAI RPERSON GRI FFI S: Ckay, thank you and a quick
guestion; have you reviewed what you're proposing to subnit, the
witten testinmony?

MR BARDIN.  Conmi ssioner Perry is here and she has
a one to two and a half page statenent that she's ready to subnit
with attachments.

CHAI RPERSON GRI FFI S: | see, then | can ask her
direct because it's directly to that. | nean, is your testinony
going to the submtted briefs? Could you call it a briefing of

what we have on the record?

COW SSI ONER  PERRY: I have not read your whole
record. | did read the adjudicating Law Judge's decision and |
clarified what he's put in his order. He's referred to some of

the documents that |'ve expanded on.

CHAI RPERSON (RI FFI S: Right, but you also -- am|
nmaki ng nyself clear in -- I'"'mnot a |lawer so | have trouble with
alot of this legal stuff.

COW SSI ONER PERRY:  Join the club. That's why |
prayed Davi d showed up today. They forced ne to do this.

CHAI RPERSON GRIFFI'S:  But this issue -- | nean, the

issue with the civil infraction is that we have a very narrow
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scope. You understand that.

COW SSI ONER PERRY: | do.

CHAl RPERSON GRIFFI'S: And even though -- well, with
everything that this Board does, we have a defined jurisdiction,
a civil infraction is even nore narrow than others and so ny
concern is that we go very far afield, that will actually have no
pertinence or relevancy to what we're charged to do today. So |
woul d ask you whether your -- would you surmse that your witten
statement actually goes to the briefs that were submtted today.

MR BARDIN. Well, can | answer that, M. Chairnan?

CHAI RPERSON GRI FFI' S: Yeah.

MR BARDIN. The witten statenent does not go far
afield. | have read the witten statenent and it addresses the
previ ous decisions of this Board with regard to this |ocation and
these infractions and the failure to live up to the law and to
the orders of the governnent bodies. So it's highly pertinent.
I think as those of us who are |awyers here, you think of nore is
it arguing the precedence and the law of the case than going
afield on inpact on the nei ghborhood and whatnot, which is what
you normal |y have.

W do understand that this is a narrow function
you're performing, but frankly, it's a scandalous case and it
would -- you've got to understand that and when honest business
people in our comunity abide by the law, cone to the governnent,

including this Board for special exceptions and one person
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doesn't, whether it's the landlord or the tenant, sonething is
goi ng to happen.

CHAI RPERSON GRI FFI S: Ckay, and | appreciate that
and actually that's a perfect exanple of we're all of a sudden
going off of what we're actually charged because this isn't a
speci al exception. But | hear your point. | would be inclined,
actually to accept the witten statenment at this point as a

proffer and it will be part of the record for our decision making

M5. MTTEN M. Chairman --

CHAI RPERSON GRI FFI' S: Yeah.

M5. MTTEN -- before you finish your sentence, if
| may interrupt --

CHAI RPERSON GRI FFI'S: Unh- huh.

M5. M TTEN -- ny concern is, as M. Bardin has
represented, |I'm very -- we have an extrenely narrow scope for
this proceeding and | know that none of the folks that would be
intervenors want to jeopardize the propriety of this proceeding
in any way, M. Bardin has represented to us that the statenent
that Ms. Perry would provide to us addresses previous decisions
of this Board, conpletely irrel evant.

What ever characterizations there are of the
ongoing, longstanding issues related to this property are
irrel evant. It's all related to one notice, on specific notice

of infraction and whether or not the Adm nistrative Law Judge's
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decision is proper. So | would urge the Board not to do -- not
to accept -- not to accept the statenent of the ANC because ny
concern is that it is outside the scope of this proceeding and
that it may be considered prejudicial to the appellant. Thank
you.

CHAI RPERSON GRI FFI'S:  Good. Thank you, Ms. Mtten.
I think that does clarify sonething and | think what we can, in
fact do and I can be corrected, but we can allow it as a proffer
whi ch essentially preserves the rights to -- for the -- in front
of the Court of Appeals. It would not go to the record and would
not be part of the BZA decision nmaking.

MB. MTTEN  Thanks.

CHAI RPERSON GRI FFI S: Uh- huh. No, thank you for
that clarification. So --

COW SSI ONER PERRY: M. Giffis --

CHAl RPERSON GRI FFI S Yes.

COW SSIONER PERRY: I'mnot a lawer either. I'd
just like to ask one question. In the Adjudicating Law Judge's
decision on this civil infraction case and on this citation, it

does refer to in his conclusions to your previous BZA order and
to the longstanding --

CHAI RPERSON GRI FFI S: Right, that's understood,
right.

COW SSI ONER  PERRY: That's all ny statenent

addresses is those |ongstandi ng order.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

113

CHAI RPERSON GRI FFI S: I think if | would gather
Board nenbers tell me differently, but | think we have a
consensus to take this in as a proffer.

W can hear fromM. Danmari.

MR DAMARI: Briefly --

CHAI RPERSON GRIFFI'S:  You're going to need to cone
to the table and be on the mke, I"'msorry. | should also state
and the only reason why | do that, we can obviously hear you.
These proceedings are taped for the record, so the only way you
get on the tape is if you' re on the mke.

MR DAMARI: Briefly, I'ma little bit confused as
to the effects, legally and | guess from a comon sense
perspective, of this statenent which | have yet to see, | have
not seen one word of this statenent, which is obviously hearsay.

It will not be subject to cross exam nation.

I don't understand the |egal or practi cal
significance of proffering it and obviously subjecting it to the
review of the Board and perhaps coloring the Board' s decision
when, in fact, the procedures of this very Board appear to nme at
| east on ny reading of the regulations have been clouded in this
case. There are time periods for intervenors such as ANCs and
other intervenors to enter their appearance in a case, to do
things like that.

And we're really being deprived -- we're really

bei ng deprived of our due process here in ny opinion because,
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again, | will have no opportunity to review this.

CHAl RPERSON GRI FFI' S Ckay.

MR DAMARI: Et cetera

CHAI RPERSON (RI FFI S: Al right. Hold on one
second. Let's just take it one at a time and perhaps that will
hel p me.

MEMBER ETHERLY: M. Chair, just -- | nean, |I'm
sonewhat persuaded by M. Damari's conments. And I'm kind of
betwi xt and between here. Maybe it's helpful to reiterate as the
Board works through this, that we are sonewhat beholden to a
different set of procedural standards in this type of format and
perhaps our challenge is the fact that those standards aren't
necessarily very clear, but what is clear is that we don't
necessarily have the sane criteria to review when it cones to the
i ssue of party status as we would in a nore traditional hearing
or public meeting setting.

So | think that's what we're grappling with and
that's nmore of a statenent for our audience as well as food for
thought for ny colleagues but that being said, it would be
perhaps, useful to get sone clarification on what the effect of a
proffer would have with respect to our deliberations. I's that
sonething that then would be taken under considerati on because |
am concerned about not having the opportunity for cross
exam nation or sone other type of assessment by the parties in

this case to any subm ssion like that.
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CHAI RPERSON GRI FFI S: And you're directing that
guestion to corporation counsel ?

MEMBER ETHERLY: That would be correct, M. Chair,

and then of course, | think this raises the issue of if we do it
for one potential intervenor, then we're also looking at a
simlar scenario for the other request, because if | understand

we have two --

CHAl RPERSON (RIFFI'S: W have three total.

MEMBER ETHERLY: -- three total requests, so --
CHAI RPERSON GRIFFI'S:  Wll, | think we'll take them
i ndi vi dual |'y. I think the ANC, obviously, is in a different

position than others mght be, but let us hear.

MEMBER ETHERLY: And | would agree, M. Chairnman,
there definitely is a desire here to give sone voice here to the
ANC being elected representatives of the community and residents.
Thank you, M. Chair.

M5.  SANSONE: M. Chairman, the proffer of
evi dence, which is what the ANC has requested the ability to do,
would be that they would put forward the statement sinply to
preserve their rights in the -- or to preserve their position in
the event that any of the parties that are -- to this proceeding
that are capable of bringing an appeal could then, if they w sh
to claimthat not allowing the ANC to participate was error, that
proffer would go to that issue on appeal.

But as | understand it, it would not be part of the
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Board's decision, the Board would not take it into account in
deciding the issues in this case. It would be sinply there to
flag the item for any potential future appeals on this issue and
that it would not be part of the Board' s deliberations or part of
its decision and that, of course, recognizes that their proffer
is not being subject to cross exam nation or other rights that
DCRA and the appellant woul d have in this case.

CHAI RPERSON (RI FFI S: Ckay, so you don't think it
woul d be prejudicial and as you say, won't go into the record for
our deci sion maki ng.

M5. SANSONE: That is correct, it would not be part
of the record of the Board s decision. Although it would be
contained within the files --

CHAI RPERSON GRI FFI'S: R ght.

M5. SANSONE: -- we would have to flag it as not
being part of the record for the decision.

CHAI RPERSON GRI FFI S: Ckay, do any Board nenbers
have questions as to what's being --

MEMBER ETHERLY: Wth that explanation, M.
Chairman, | would be prepared to support a proffer of the ANC s
statement to preserve any rights that they nay desire to maintain
for appeal.

CHAl RPERSON GRI FFI S: Ckay, does anyone have an
objection to that? | would take that as a consensus then, that

we do take in and ny understanding is it's a two-page witten
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testinony as a proffer.

MR BARDIN. It's two and a half, three pages --

COW SSI ONER  PERRY: And there's | ot of
attachments.

MR BARDI N -- and docunents attached. The
decision of this Board is --

CHAI RPERSON GRI FFI S: Ckay, so we'll call it the
ANC docunent .

MR BARDI N The testinmony of Karen Perry -- |'m
sorry, | turned it off here. The testinony of Karen Perry, ANC
3-F is | think a good description of the docunent. To whom
should | give the --

COW SSI ONER PERRY:  And do you want one or five?

MR BARDIN | don't think they want five.

CHAI RPERSON GRIFFIS: | think just one if fine, if
you want to give it to the staff menber, that would be a
trenmendous hel p.

MEMBER  ETHERLY: M. Chai r man, j ust for
clarification sake, not to beat a dead horse on this but the
March 5th submi ssion that we do have from ANG 3-F, which includes
a resolution that was adopted in a February 19th vote does
designate or refer to Conmissioner Perry as being authorized to
speak on behalf of the ANC, so, you know, it may be worth just
clarifying that.

CHAl RPERSON GRI FFI'S:  CGood, thank you.
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MEMBER ETHERLY: Thank you.

CHAI RPERSON GRI FFI'S:  kay, next do we want to hear
fromthe Van Ness South Tenants Associ ation?

VO CE: Co ahead, | would rather --

CHAl RPERSON GRI FFI'S:  You woul d?

VA CE: Yeah, conbine the two, okay?

CHAI RPERSON (RI FFI S: kay,

MR BROM: I can handle both Van Ness South and
Charles E. Smith Residential. 1In the past, | have represented --

M5. MTTEN Wuld you just identify yourself?

CHAI RPERSON GRI FFI'S:  Ch, yeah.

MR BROM: Patrick Brown, from Greenstein, Deloram
and Lux. I am here today on behalf of Charles E Snmith
Resi dential which owns Van Ness South apartnent buildings as well
as the consolate on Van Ness and | have on previous occasi ons but
I''mnot today, representing Van Ness South.

An inmportant part if you read the Adninistrative
Law Judge's decision, which is before you today for review, the
hi story, both procedural and substantive of this case is critical
and he lays it out in his order in a fairly effective way, but
references this Board' s decision when this matter was once before
it on a simlar appeal.

And if you look to that decision conming out in
1998, the Board under the sane procedures, represented or allowed

Van Ness South Tenants Association to intervene, allowed the ANC
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3-F to intervene and allowed the predecessor of Charles E Smith
Residential, the current owner of those properties, to intervene.
So again, history is inportant in this case when we're
considering the uses of this property, the ALJ's nobst recent
decision and also the Board's procedure who they accepted to
intervene under rules that were the same as they are four years
| ater here today.

So | think it would turn the process on its head to
all of a sudden start limting the rights of intervention that
exi sted when this exact sane case absent the change of the nane
of who was operating it and the nane on the C of O comes before
you once again. There's a need for certain consistency
recogni zing that the Board's conmission is to review the ALJ's
deci sion and determine whether that is supported by substantial
evi dence.

W're not having fact-finding. W' re not doing
anything other than reviewing the ALJ's decision. But previously
all of these people participated effectively when the Board was
faced with the exact same chall enge when we did this previously.

CHAI RPERSON  GRI FFI S: Ri ght. Ckay, well, I
appreciate that and one, | think we have a bit of a difficulty
which is why this is taking sone time and the quandary of the
Board because our regulations are thin, let us say, regarding the
civil infractions procedures. You bring up an interesting point

of history and this happened all before and we should do it all
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agai n the sane way.

However, the reverse argunent can be made that
because we're here again, maybe we didn't do it right the first
time and maybe it's time to change but that's just perhaps an
answer to your argunent, but not necessarily of the nost
substanti ve nature.

MR BROM Vell, if | can answer that because |
think it is inportant because you want to do the right thing both
procedural ly and substantively. And the best | can tell, the
Board did the right thing. Your decision previously wasn't
challenged. It didn't go to the Court of Appeals, it wasn't sent
back and, in fact, becane the | aw of the |and.

The owner chose to basically take another course on
that, and that's why we're back here today. But | don't think
that there was any infirmty that | can tell in your original
procedur e.

CHAI RPERSON GRIFFI'S:  Ckay, let me ask you a quick

question just in terms of intervenor status that you're
requesti ng. How is it that you -- what is it that you wll
represent that we will not be -- and | don't want to go into

substance, give nme general points of howit is that what is going
to be given today in oral testinony on these briefs is not --
woul d not be inclusive of what you need to present and how does
that presentation go to what we actually need to do today?

MR BROM And I'Il speak for Charles E. Smth
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Residential, as the property owner involved in the process, again
over a longer term period of time, it brings and through ne,
brings a different set of focus, skills, than perhaps even the
government does. |'ve been involved in this case, quite frankly,
for several years and while | was only asked to get involved in
the last mnute by Charles E. Snith here today, | have a
background that is equal to or exceeds that of M. Geen through
no fault of his own, just by virtue of the experience and the
experience of Charles E. Smth Residential and also |'ve had the
opportunity to be involved in predecessors to that organization.

So | think we bring a broader focus, a clearer
focus on zoning issues. M. Geen doesn't spend his life dealing
in zoning issues the way | do. Again, not taking away from him
he did quite well --

CHAl RPERSON GRI FFI S: But isn't it his case to
make? I mean, he could have hired a consultant if he felt
lacking in one way or the other.

MR BROMN:. W, M. Geen?

CHAI RPERSON  (RI FFI S: Yes, | nmean, what |I'm
concerned about is here we are now going to create an inbal ance
perhaps. | nean, if you bring all this great expertise, |'m not
sure why M. Geen couldn't find that and have the resources
available to himto nake that case as opposed to -- and | speak
generically but you brought up M. Geen, but on either side, we

coul d have that all of a sudden.
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When do we begin and when do we stop weighing in on
the two different sides when it seens to be fairly focused to ne
that we have two briefings that are done that we wll hear oral
testinony on today. And that's what we're charged with but hold
on a second because | have a hand rai sed. | want to get your
coments M. --

MR DAMARI : Danari .

CHAI RPERSON GRIFFI'S:  -- Danari, | don't know why |
have trouble with the nanme today but --

MR DAMARI : That's quite all right, sir. Agai n
this matter -- the representation has been nmade that this natter
has been pending for years and these individuals have been aware
of this nmatter for years, 12 years.

CHAI RPERSON  CRI FFI S: Thirteen actually, to be
correct.

MR DAMARI : M/ question is, where were they?
Where were they? Briefs were submitted in this case a year ago,
a year ago, and now on Friday afternoon, again, we get --
frankly, 1've only received one request for intervenor status,
from Charles E. Smith. W get a request of dubious rel evance as
| think the Board recogni zes, and sonmehow |'m supposed to respond
to that.

And frankly, you know, there are procedures here,
3106 which M. Brown cites to in terms of providing him wth

intervenor status, says that, "An entity other than a party or
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ANC shall give no less than 14 days notice". Now, if |'mreading
that rule correctly, that's the rule he cites in order to give
hi m status at this hearing.

And ANC, from ny reading of the regulations, is
supposed to give seven days notice. Were was the notice? There
hasn't even been a request to show good cause or any expl anati on.

CHAI RPERSON GRI FFI'S:  kay. Hold on a second here.

Let me nmake one quick clarification, because |I know there has
been sone coments and what M. Danmari has just indicated, hi s
concern that this has been going on for a long tine but | want to
be clear that this is, in fact, a new case for this Board before
us today. But M. Etherly, | think, nmay have an idea on how we
m ght nmove al ong on this.

MEMBER ETHERLY: M. Chair, it's just a hunble
suggestion but I'm trying to work through this, one, wth a
little bit of my own | egal background being sensitive to the need
to insure that parties that have a history in this case have some
opportunity to weigh in here. | don't want anyone to think that
this Board, if | may be so bold as to say it, is not insensitive
to that history.

Perhaps a suggestion may be we've gone the proffer
route with the Advisory Nei ghborhood Conmission and | want to be
sure we maintain a distinction. ANCs have a very special place
in the proceedings before the Board, that all of us are famliar

with and want to contain a respect but perhaps a conprom se m ght
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be to | ook towards providing an opportunity for the remnaining two
intervenors to proffer sonme witten statenent, sone witten
testinony that would be handled in the sane way as the ANC woul d
be nade a part of the record to help preserve any subsequent
rights that they would like to protect from an appeal s standpoi nt
but doesn't at the sane tine unduly prejudice, if you wll, or
conprom se the ability of the appellants in this case to protect
their own interest.

That mght be a conprom se. I'd like to, of
course, you know, hear some comment from the appellant in that
regard and if the District has any comment, but that m ght be one
suggestion, M. Chairnan.

CHAI RPERSON GRI FFI'S:  Thank you, M. Etherly, that
is well said.

MEMBER ETHERLY: And it mght also be useful, of
cour se, to get sone feedback from corporation counse
representative to the Board as to whether or not that would be an
appropriate step to take as well.

CHAl RPERSON GRI FFI S: Good, let's hear from M.
Danari and M. Green and then we'll go to corporation counsel.

MR DAMARI: | understand that this Board proceeds
on a somewhat |less formal level than let's say a Federal Court or
Superior Court. M concern with the initial proffer which is now
even greater now that this second suggestion for a proffer has

been made is, either something -- you can't split the baby in ny
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opinion on sonething like this. [It's like any other -- you know,
it's like you have -- it's like an attorney asking a w tness on

the stand an inappropriate question, the inappropriate answer is

gi ven.

VWll, you can nove to strike the answer, but the
answer has already been said and heard. | don't think you can
strike -- 1 don't think you can split the baby on this. Once

it's submtted, it appears to ne just to be human nature that to
sone degree, it's going to be considered. MNow, if the rights --
and noreover, if this board will tell me that it's not going to
be considered, that's fine with nme but then it doesn't really
protect their rights because it hasn't been considered. It just
seens to me to be logically doesn't seemto work to ne.

CHAI RPERSON CRI FFI S: I understand your concern.
M. Geen, did you have any coments on it?

MR GREEN. Thank you, M. Chairman, nenbers of the
Boar d. | would direct your attention to my brief, | guess the
third page, fourth paragraph and I go into a brief statenent and
| say that the purpose of the zoning regulations is to insure the
protection of the health, welfare and safety of the public by
bringing order to the location of businesses and residential
dwel | i ngs.

It would appear to me that those nost effected by
this ought to be given the opportunity to be heard whether it's

in witing or whether it is orally because before you nmake a
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deci sion, you nust renmenber what Phanestocl eas (phonetic) said to

Europhitis (phonetic), "Strike, strike, but first hear ne".

Thank you, M. Chairman.

CHAI RPERSON GRI FFI'S: Thank you.

MR BARDIN. M. Chairman?

CHAI RPERSON GRIFFI'S:  Hold on a second. | want
hear from corporation counsel.

MR BARDIN. |'msorry.

to

M5. SANSONEE M. Chairnan, we're at a very awkward

position here because the Board has not yet adopted rules

governing civil infraction appeals so there are no, per se, rules

to govern this. However, it's very clear that a civil infraction

appeal is a different type of legal proceeding from a variance

case or an application case or even an appeal of Zoning

Admi ni strator's decision. And in those types of proceedings,

it's custonmary, of course, for the Board to hear -- to al

| ow

people to intervene and in the variance and special exception

context, of course, to hear comments fromthe public at |arge.

But in this case, the Board is sinply being asked

pursuant to the dvil Infractions Act, to review a witten

decision of the Adnministrative Law Judge to determ ne whether
was in accordance with procedures required by |aw and whet her,
fact, the decision is supported by substantial evidence.

therefore, testinony regarding the inpact of the decision or

it

in

And

t he

effects on the community while, |I'm sure is extrenely inportant
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to those involved and should not be dimnished in that regard,
it's not part of the Board's responsibility and jurisdiction in
this case.

The Board is here to decide whether the ALJ
properly determ ned that there had been an infraction such that a
penalty could be assessed against a respondent and there's two
parties in a case like that. he is DCRA and one is the
respondent, who is now the appellant here. They're the parties
that have an interest in arguing about whether or not an error
has been made. A briefing order was sent out a long tine ago by
this Board and briefs were submtted. The case is fully briefed
and the purpose of the oral argunment today is just to hear
argunents concerning those briefs and the issues raised in them

It's not to obtain additional evi dence or
additional hearing, additional facts or background or history
about the case. It's sinply to hear arguments on the issues in
those briefs. Now, if the Board things that additional argument
from any of the parties that wuld |like to be intervenors would
be helpful, what it would entail to be fair to the appellant and
to DCRA would be to probably reset the briefing schedule and
allow the briefing to occur and responses.

So at this late date, it's problematic to be
accepting new information into the record, new argunents into the
record and it certainly would be prejudicial to the parties to

have information or argunents nade about things that are not
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relevant to the question of whether there's been an error in the
ALJ's decision. However, the Board -- in light of the fact that
we don't have rules, it's a very troubl esonme issue for the Board
that the Board will have to resol ve.

CHAI RPERSON GRI FFI'S:  Thank you.

MR BROM: M. Chairman, can | try to draw an
anal ogy that m ght be hel pful.

CHAl RPERSON GRIFFI'S: A brief one.

MR BROAN: Yes. W en this Board nakes a decision
in a typical case, an appeal, application, or special exception
or variance, your decision is reviewed by the Court of Appeals
under a simlar standard that you're being asked to inpose in
reviewi ng the |ower decision by the Admnistrative Law Judge. In
that proceeding, in the Court of Appeals, parties are, in fact,
able to intervene other than just the -- you know, the two
conbatants in the case. So judging fromthat standard, there is
room for people to intervene is what is basically you' re acting
as the Court of Appeals fromthe Admi nistrative Law Judge.

So there is room-- and that flows fromkind of the
process we're in. How you choose to do that certainly in the
Court of Appeals there's briefs and then there is, in fact, and
the nonment of truth, oral argunents, where anybody who has
intervened is able to argue as well as having submtted a brief.
So | think there's -- by analogous circunstances, it's not

i nappropriate to have intervenors other than the actual parties
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and have themfully participate.

CHAI RPERSON CRI FFI'S:  Ckay, | appreciate that and |
think | understand your entire analogy. | nean, | think it would
have been appropriate at the tinme to have the intervenors submt
briefs on narrow points and that they could have been reviewed.
I think corporation counsel has clearly indicated that at this
late date, it seenms to be problematic if not prejudicial for us
to entertain first of all, any sort of oral testinony wthout the
briefing.

It's been indicated that some of the testinony may
be done without, in fact, reading, you know, the entire briefs
this piece. I'minclined actually to bring back the notion that
has been seconded and ask for an anendnent on it, because |
believe the notion was to deny all the intervenor status and |
would ask Ms. Mtten if you wanted to amend that notion at this
time.

M5. MTTEN No, | do not.

CHAI RPERSON GRIFFI'S:  (n, i ndeed.

MR BARDIN M. Chairman, | suggested a proffer --

CHAI RPERSON GRI FFI'S: R ght.

MR BARDIN. -- because of the ruling by the Board
whi ch | under st and.

CHAI RPERSON GRIFFI'S: | think that's been deci ded.

MR BARDIN. But | want it very clear, the Board is

making a fundanental |egal error. I want to associate nyself
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with M. Brown. I'"ve practiced admnistrative law all ny life
and what you have not distinguished is the issue of standing to
intervene which is one issue. And for that purpose, you have to
say, is he aggrieved, is she aggrieved, does he have standing?
That's basic Anerican administrative law.  But that doesn't mean
that when you have been given the right to appear and to
intervene that you may use as the material you present to the
Board or any administrative body the issue which aggrieved you.

Aggrievenent is a threshold question as to whether

you have standing. Then what you may present depends on the
statute, the law governing the body. In this particular case
that would depend on the civil infractions appeal process that

you're engaged in. And you can easily nake a mstake in this and
many other cases if you erroneously interpret the Ilaw of
standing, as | heard one nenber, | think, do say | said sonething
about aggrievenent, that shows we're way off base.

No, we have to show aggrievenent, in the case of an
ordinary petitioner to intervene in order to cross the threshold.
Now, there is one exception under the law in the D strict and
that's ANGCs. ANCs don't have to show aggrievenent. The fact
that they are the ANC for the area gives themthe right. W're
party as of right and |I respect your ruling, |I'm going to abide
by it. I'm governed by it, but | do want to register in this
record that the notice that this agency published in the Federal

Regi ster invited petitions to intervene.
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It didn't tell us that we're going to have this

kind of ruling. Two explicit, two telephone calls that we got

from your staff, recorded on our voice nail, that's still there,
because | didn't know how to wi pe them out, well, one that we
couldn't appear because it was civil infraction; two, "I made a

m stake that's not correct. You are automatically a party".

M. MTTEN  Ckay.

MR BARD N Now, we did come here seven days in
advance and did everything we --

M. M TTEN I now have sonething -- | appreciate
that this has gone on to this point because M. Bardin, finally
sonebody -- | nmean, none of us are |awyers up here except for M.
Sansone and M. Buffo (phonetic).

CHAI RPERSON GRIFFI'S:  And M. Etherly.

M5. M TTEN Ch, sorry, sorry. I now finally
understand the distinction between being aggrieved in order to
gain the intervenor status and then what you're then subsequently
going to say. Now, the problem is that okay, we have
representations about the aggrievenent but we don't know what
you're going to say, which is M. Damari's point.

So the only way to proceed if we do give intervenor
status, is to issue a new briefing schedule. There's no ot her
way.

CHAI RPERSON GRI FFI'S: R ght.

M5. MTTEN So | would now |like to anend ny notion
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now that the light has dawned and it's all clear to me, which is
that we -- actually, | should just withdraw nmy notion and start
af resh.

CHAI RPERSON GRIFFI'S:  That's fi ne.

M5. MTTEN Wiich is that we grant intervenor
status to the three parties that have requested it based on their
witten submissions and their oral representations regarding the
aggrievenent but then we al so postpone this proceeding and issue
a new briefing schedul e.

MEMBER ETHERLY: And M. Chair, prior to noving to
a second on that, let me just thoroughly nuddy the waters a
l[ittle bit and this mght require sone additional feedback from
corporation counsel. Corporation counsel referenced the DCRA
Gvil Infractions Act of 1985. Section 2-1803.03 which speaks to
the scope of review regarding appeals seens to be rather clear.
"The review ng agency shall nake a determ nation of each appeal
on the basis of the record established before the Adm nistrative
Law Judge or attorney examner", period, first sentence of that
section.

That seens to be pretty dispositive |anguage
towards any question of what grounds this body has the authority
to review when |looking at this appeal. Were does that |eave me
with regard to the direction in which ny colleague, Ms. Mtten is
heading towards? | don't know | nean, once again, perhaps |'m

just thoroughly rmucking up the waters here but it alnost -- I'm
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alnost led to believe that just to stay far afield of this and if
we see an appeal at sone -- you know, in sone other venue then,
so be it, but perhaps the cleanest way to deal with this is to
just nove forward and deny the intervenor's status request across
t he board.

M5. MTTEN. M. Chairman, if | could speak to the
issue that M. Etherly raised which, | think is a very valid
issue but what it does is, that provides direction to these
intervenors as to what they nmy appropriately present to us in
any briefs that they would want to file and | think we should
enphasi ze this in granting intervenor status. W recognize their
aggrievenent but in their brief and in their subsequent oral
argunents, we're not interested init. That is outside the scope
of review as you articul at ed.

So M. Bardin has shown that there is -- you
consider aggrievenent to a certain point and then it's only the
boundaries of the existing record that exist. That's a
distinction that | didn't appreciate prior.

CHAI RPERSON (RI FFI S: Ms. Mtten, would you be --
are you anticipating that you'd be giving narrow focus to the
briefings for potential intervenors?

M5. M TTEN.  Absol utely.

CHAl RPERSON GRIFFI'S:  Okay. Al right. Yeah, just
a second.

MR BROWN:. M. Chair, could | --
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CHAl RPERSON (RI FFI'S:  Just a second.

MEMBER ETHERLY: M. Chair, | apologize for that
si debar . Perhaps that's a useful point for corporation counsel
to share. What |'m struggling with is -- and | appreciate M.

Bardin's point regarding the issue of aggrievenent, but |I'm not
sure if aggrievement necessarily gets us to where we need to be
inthis particular forum i.e., a civil infractions case.

Corporation counsel was sharing wth ne sone
thoughts about perhaps we need to consider that issue of
aggri evenent or not consider it.

CHAI RPERSON GRIFFI'S: Wiy don't we go to her then -

MEMBER ETHERLY:  Yes.

CHAl RPERSON CRI FFI S: -- and see if she can add
additional light to this.

M5. SANSONE: M. Chairman, |'Il try again. I
think we have to step back and understand that the typical appeal
that the Board hears or application, the notion of being
aggrieved, really is inportant in those cases because there could
be adjacent or nearby property owners that could be aggrieved by
a building permt or a certificate of occupancy and the decision
on that. Under the Gvil Infractions Act, the appeal is an
appeal of whether or not the ALJ's decision is w thout observance
of the procedure required by the CGvil Infractions Act and any

other pertinent laws and whether the ALJ's decision is
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unsupported by a preponderance of evidence on the record and that
the Board's review is based entirely on the record that was
before the ALJ and the ALJ's deci sion.

And what the Board is reviewing is a decision that
found a respondent or a defendant to have violated a | aw and then
assessed a fine. So the decision does not go to whether there
was an inpact on anyone or whether anyone was aggrieved. It's
whether the ALJ has made an error, either procedurally or
subst anti vel y. An infraction case is a case about a puni shnent
or a penalty inposed on soneone

The interested parties are the District of Col unbia

governnent represented by DCRA in this case, and then the

respondent or the defendant. In this case the neighbors and the
nei ghborhood does not have a particularized injury. The case
does not involve a particularized injury to a person. The

Infractions Act is designed to address injuries to the public at
| arge through the violation of |aws and regul ati ons.

So therefore, being aggrieved is not the -- should
not be the focus of the Board in a civil infraction appeal. That
issue is relevant to the other types of cases the Board hears.

The other problemis that as Ms. Mtten has pointed
out, at this late stage of the case, the case has already been
fully briefed, and the only issue in today's oral argument would
have been to argue the issues raised in those briefs and nothing

else. To recast the appeal at this point basically neans going
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back to square one and issuing a new briefing order or allow ng
people to nake notions to intervene in deciding those and then
issuing a new briefing order and so that everyone has a fair
opportunity to respond to arguments being made either in favor of
uphol di ng the appeal or agai nst the appeal.

So at this late date, a request to intervene woul d
be very disruptive of the process as well as potentially not --
intervention of a civil infraction case being potentially very
different frompolicy considerations than in nornal appeals.

CHAl RPERSON GRI FFI'S:  Good, thank you very much. |
think that's very clear to nme, because if | can interpret it from
ny own nind, basically even if we could establish or did
establish an intervenor or party status, we -- there nmay not be
anything that could be useful to the case because we are hearing
that oral argunment that is based on the record at this point.

Ms. Mtten, did you have sonmething el se to say?

M. M TTEN | had a comment and then | have a
questi on. I just want to -- | want to repeat the distinction
that M. Sansone made, which | think is the sane distinction
we're hearing but with a slightly different lilt to it. Vs.

Sansone aggrievenent is not the focus of the appeal and | agree
with that but aggrievenent is a focus of whether or not a party
should be given intervenor status. | think that's the inportant
distinction that M. Bardin led us to.

CHAI RPERSON GRIFFI'S: R ght.
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M5. M TTEN: M/ question is, at what point -- and
this is probably a question for M. Bastida. At what point was
the public nade aware of this proceedi ng? I nmean, was the
briefing schedule published in the DC register so that they knew
a year ago that this was comng and they should have intervened
at that point so they could have been a part of that process or
was it that this hearing today is what was noticed and so they
had relatively less time to partici pate?

MR BATISTA: The tine that it was made -- that the
public at large was nade aware of the matter in front of the
Board this afternoon was at the time that the -- it was published
in the Register to everybody, so it was 45 days ago.

M5. MTTEN. So the it is notice of this hearing --
BATI STA: Correct.

MTTEN: -- not the briefing schedul e.
BATI STA:  Correct.

M TTEN. Ckay, so in part and you know it --

2 ® ® ® 3

BATI STA: That has been traditionally what has
been done on all the civil infraction cases.

M. M TTEN Ckay, and you know, what's clear is
that we don't have procedures in place and sone of this is --
we're trying to be fair and we're trying to move the process
al ong. I think talking about this late date doesn't apply to
the fol ks requesting intervenor status because it's only been 45

days since they, you know, were aware that this proceeding was
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going -- you know, that this was an ongoi ng process.
So it's not that they' ve been sitting on this for a

year or more while the briefings have been prepared. So | would

CHAI RPERSON GRI FFI S: Wll, isn't she naking a
second point that even if intervenors status was granted, even if
we rebriefed the entire piece, there would be the question to the
Board of relevancy of any of that information that comes in and
isn't the statenent being nmade that there nmay not be relevancy to
what is before us today?

M5. MTTEN.  Well, | think the -- two things. One
is the intervenors, if they nanage to get there, the intervenors
will be given very strict instructions about what they are to
brief on and what is not to be the subject of the briefs. And to
say that given those paraneters that the intervenors don't have
anything to say that's of relevance to us is to rejudge what they
will say.

If you define the box in which they can function,
then 1 think it's possible and that we wll not entertain
anything that's outside the box, like why it's inportant to them
you know, that this use be discontinued or whatever it is, |
think with those strict paranmeters, | think that not to allow
them the opportunity to participate is to prejudge what they wll
say.

MR BROM M. Chairman, could | try to sinplify
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your |ives?

CHAI RPERSON GRIFFI'S:  Hold on. M. Danmari, did you
have somet hing to speak to?

MEMBER ETHERLY: And before M. Danari speaks, just
so it's clear we're on that, because | know we've been discussing
this for awhile, there's a scope of review that we have very
clearly set out in the DC Code. Qur regulations, our rules of
procedure, are silent on the issue of how we treat the question
of intervenor status in a civil infraction forum

I am swayed definitively by our scope of review
which says that it has to be limted to the record, to what was
before the Admnistrative Law Judge at the tinme of his or her
deci si on. That, in nmy mnd, precludes us from entertaining a
question regarding intervenor status. That is where | amat in
that regard.

Is this the appropriate forum to nake a
determ nation about what out policy should be going forward on
the issue of intervenor status, | believe that it is not because
| believe to nmake that determ nation and to answer these requests
with an eye towards naking that determ nation substantially goes
agai nst our very clear scope of review in this regard. So |
would be inclined to vote against any notion that seeks to grant
inpart or in full the request for intervenor status.

That is not a statenent to the inportance or the

significance of what the intervenor -- what the parties were
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seeking intervenor status would have to say or bring to this
matter. They have a longstanding history and role in this case
and | am not insensitive to that but | believe the scope of
review in the DC Code is very specific about our review being
limted to the record that was before the Adnministrative Law
Judge.

I was potentially swayed by sonmething that ny
col |l eague, Ms. Mtten, was flirting with which was the idea of
potentially allowing briefing that was very explicitly limted to
the record. But | think, once again, that runs a little too
close to the line of our review of this appeal staying --
limted, remaining limted to the record and | think even that
suggestion steps a little over the bounds. So that's where this
particular Board menber is and | just wanted to note that before
M. Damari made his remarks or before we nove further wth
di scussion regarding the notion. Thank you, M. Chair.

CHAI RPERSON (R FFI S: Thanks, M. Etherly. M.

Danari .

MEMBER LEVY: M. Chair --

CHAI RPERSON GRI FFI'S:  Yeah, M. Levy.

MEMBER LEVY: -- | want to agree with M. Etherly.
I think even if we sonehow -- | find it hard to inmagine what

could be submtted that would be relevant given the scope of the
revi ew. W're looking at the ruling of the Administrative Law

Judge. I'm having a hard time even inmagining what an intervenor
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m ght submit that could be relevant within the scope of that. So
| agree with M. Etherly.

M5. M TTEN Could | just put a question to M.
Sansone, particularly followng on what M. Levy said which is
you know, trying to figure out well, what could they possibly say
that would be persuasive. Gven that | assune that whatever
notice was put out to the public that this hearing would take
pl ace, that included the opportunity for at |east folks to make
application to participate as intervenors. | assune that was
revi ewed by corporation counsel

So perhaps, you know, to illustrate for fol ks rmaybe
for nme, wunder what circunstance would sonmeone be allowed to
participate as an intervenor if -- | nmean, it seens to ne that if
you deny these folks the opportunity, then you would always deny
people the opportunity to participate because what could they
possi bly say. So is there sone circunstance that | just don't
appreci ate?

M5. SANSOCNE: M. Chairman, Ms. Mtten, | think M.
Bardin has been kind enough to hand ne a copy of the public
hearing notice that was published in the DC Register. And it
contains -- and it's the hearing notice for today's agenda which
consisted of the applications that we heard this norning and will
hear this afternoon, but -- and it also includes the civil
infracti on appeal . And then since this is the typical notice

that went out, it includes the standard | anguage about testifying
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at the public hearing or providing witten comrents or requesting
party status.

Now, the distinction is that it says that the
public hearing would be conducted pursuant to Chapter 31 of the
Title 11 which is the Board's rules of practice and procedure.
Those rules do not govern civil infracti ons cases, o)
unfortunately, the language in the public notice does not pertain
back to the civil infraction case. It pertains to the other
types of application. But | should also say we did not -- the
Ofice of Corporation Counsel does not review the public hearing
notices before they go out, so we would not have had the
opportunity to catch it with respect to that.

It also -- | nean, the notice sinply says that the
Board will be hearing a civil infraction case and it gives the
street address.

MEMBER ETHERLY: M. Chair, just to respond to M
Mtten's question, | think the answer to that would be, yes, in a
civil infraction arena in the absence of sone clear pronmulgation
of rules and regul ations which govern this type of proceeding, ny
outconme our dictate that there would be on intervenor status in
any civil infraction setting because the scope of review is
[imted to the record

That's -- and keep in mnd, that's not an
interpretation of -- well, that's ny interpretation of -- if you

took my outcome on this particular question to its 1ogica
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extension. That's not what |'msaying existing lawis but that's
just one kind of read on it and if | feel your -- the sense,
that's a harsh outcome. That is a very definitive step towards
saying we are linmting the voices that have an opportunity to
cone before this body in a particular setting but when you're
tal ki ng about appeals, as M. Brown knows, as |'msure M. Bardin
knows from their |egal experience, and as M. Damari knows, you
have to be very sensitive to what the scope of your review is.
That's the first -- that's one of the threshold questions that
you have to deal with. Thank you, M. Chair.

CHAI RPERSON GRI FFI S: Thank you. Al right, M.
Danari, you were up. Dd you want to say sonething or it's
passed. It's fine if it's passed. Thank you.

MR BROMN: M. Chairman, could | try to guide us
through this to a concl usion because the argunent on intervention
is going to last longer than the actual argunent on the case --

CHAl RPERSON GRI FFI'S:  Exactly.

MR BROM: -- for which | apol ogi ze.

M5. MTTEN:. We're sorry, too.

MR BROM: And recognizing one, | think there is
sone urgency for this matter to nove forward, this case has been
going on for quite some tinme even in its current iteration. I
notice the brief was filed in February of 2001. Wuld it be
appropriate to suggest that at least and |I'm speaking on behal f

of ny client, that we limt our participation to the opportunity
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to leave the record open for us to file a brief, |eave the record
open for perhaps two weeks.

I'm confident that | can file a brief that is
responsive to the issues raised in a way that respects the
Board's burden, the standard that it has to apply substantial
evidence on the record below so that it can add something to the
di scussion while not nonopolizing the discussion or not
preventing it from going forward today because -- and | think
that serves ny client's interests as well as the Board's
interests and even the Kuri Brothers' interests to have this
matt er adj udi cated pronptly.

CHAI RPERSON  GRI FFI S; Vell, | appreciate that
suggesti on. | think the difficulty would be whether -- well,
frankly, we could | eave that --

MR BARDI N If that were the decision of the
Board, M. Chairman, the ANC would also be willing to abide by
that and we would assune that you would give M. Danmari the
opportunity --

CHAl RPERSON (RI FFI'S: Yes.

MR BARD N -- to respond to anything that was
filed --

CHAI RPERSON GRI FFI'S:  Ri ght .

MR BARDIN -- and M. Geen if he disagrees.

CHAI RPERSON GRI FFI'S: R ght.

MR BARDI N And we would furthernore try to
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coordi nate sufficiently with other intervenors so that there was
a mnimm of paper. W have done that successfully before other
bodi es. | think Menber Mtten can attest to that in terns of
appearances before the Zoning Conmssion, in which we have
nmanaged to capsulize so that there's little or no extra paper
gi ven.

CHAl RPERSON CGRIFFIS:  And | don't think that -- if
we get to that point, that's fine, but it brings up an
interesting piece of clarification. M. Brown, are you joined

now wi th Van Ness South Tenants and Charles E. Smth?

MR BROWM | have not joined together. | nean, |
guess the question -- | spoke briefly just to kind of accunul ate
our comments in a focused way, but | don't currently have the

authority to represent both.

CHAI RPERSON (RIFFI S:  kay. M. Danari?

MR DAMVARI : M. Chairnman, it's the same problem
essentially, | mean, whether there's oral testinony -- in fact,
it's worse as far as |'m concerned because let's assunme that
evidence or affidavits are attached or affixed to whatever brief
is going to be filed, we have no opportunity to exanm ne the
affiants. W have no opportunity to test the validity or the
authenticity or the circunstances under which certain evidence
may be submitted.

As far as | see it -- and nor is the threshold

question of whether there's any meaningful standing here. The
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way | see it, sir, the only two permssible -- the only two
| ogi cal options in light of everything 1|'ve heard and
under st andi ng and deferring to your judgment, is that either; A
intervenor status be denied here and now rather than nyself
having to deal with, you know, trying to respond to natters that
| have no idea where they're coming from or request that the
proposed intervenors nake a threshold showi ng that they have the
right to intervene, in which case |I'm confident that the Board
would find that they do not and the natter could be swiftly reset
for hearing.

But those, to me, are the only tw fair and
reasonabl e options. Thank you.

CHAI RPERSON GRI FFI'S:  kay, good, and | agree. M.
Brown, | absolutely appreciate kind of the steps trying to nove
us on but | am of the agreenent that we have two choices.
Al t hough what M. Danmari just brought up in terns of maybe if we
went -- if the Board goes the way to deliberate on intervenor
status, | think it may be well said to have a threshold test
submtted for our review and decision making. So with that, |
want to have a notion in one way or the other so that we m ght

nove this al ong.

M5. M TTEN Vll, | actually had nade a notion
earlier that was never seconded. | nmade one that was seconded
and then | didn't like it any nore, so | argued the other
posi tion. But I'Il just repeat ny notion, which is -- and 1'd
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like to just speak on it one last tine. I nove that we grant
intervenor status to the three parties that have requested it
under what ever circunstances the Board woul d want to proceed.

And just as one final point, there seens to be sone
hesitation on the part of the Board to grant intervenor status to
fol ks that are aggrieved because there's this sense that you --
that they cannot function, that they cannot make their argunents
within the scope of the existing record, which is what our charge
is, and | guess | just want to enphasize the fact that | think
they're well aware of what the scope of our review is and |
think, in fact, they are capable of making arguments within that
narrow scope and we could assure them that we would ignore any
ot her kinds of argunents. So | don't think that because they are
aggrieved, they are de facto incapable of functioning within the
scope of the record. So that's nmy last word on that.

CHAI RPERSON GRIFFIS:  Well, said and Ms. Mtten is
| ooking for a second. I nteresting. I'm going to second the
notion and ask for additional discussion on it if required. Not
seeing any at this point, 1'mgoing to have to ask for all those
in favor of the notion signify by saying "Aye".

M5. MTTEN  Aye.

CHAl RPERSON GRI FFI'S:  And t hose opposed?

MEMBER LEVY: No.

MEMBER ETHERLY: Deny.

CHAI RPERSON  GRI FFI S: Opposed. And we should
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probably record the vote on that notion.

MR BATISTA: M. Chairman, the staff would record
the vote. | wll just for clarification, M. Chairman, you voted
inthe affirmative?

CHAI RPERSON GRI FFI'S: No.

MR BATI STA: Ch, you abstained. So then the staff
will record the vote two to one to one, two to deny, one to
affirmand one to abstain.

CHAIRPERSON GRIFFIS: [I'msorry, | say it was three
opposed.

MR BATI STA: Ch, okay. Then the motion fails
three to one. Three Board nenbers, M. Giffis, M. Levy to
deny, Ms. Mtten to approve.

CHAlI RPERSON GRI FFI S: Ckay, the motion did fail.
Do we have anot her notion?

MEMBER LEVY: M. Chair, | would nove that we deny
the request for intervenor status for all three parties.

MEMBER ETHERLY: 1'Ill second that.

CHAl RPERSON CGRI FFI S: The nmotion is before us and
seconded. Discussion? Then all those in favor signify by saying
"Aye".

MEMBER LEVY: Aye.

MEMBER ETHERLY: Aye.

CHAI RPERSON GRI FFI'S:  Aye. And opposed?

M. MTTEN  No.
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MR BATISTA: The staff would record the vote three
to one to approve, M. FEtherly, M. Levy and M. Giffis to
approve, Ms. Mtten not to approve. Thank you.

CHAI RPERSON GRI FFI' S: Thank you.

MR BARD N Qut of an abundance of caution, M.

Chairman, | take it our proffer then will stand as a proffer but
will not be considered by the nenbers of the Board and know ng
your extremely busy case load, unlike M. Damari, | don't suspect
that you will be tenpted to reach into the file and read that
testi nony.

CHAI RPERSON GRI FFI S: In fact, that's very well
said. | can pretty much guaranty that.

MR BATI STA So just for «clarification, M.
Giffis, then, this will be entered into the file, the testinony
of Karen Perry, but it will not be provided to the Board menbers

for consideration while review ng and deliberating this case.

CHAl RPERSON CGRI FFI S: Yeah, that's correct, and |
think we will have it marked in sone fashion.

MR BATI STA: Yeah, | will nake sure that that's
the case, M. Chairman.

CHAl RPERSON GRI FFI'S:  Ckay.

MR BATI STA: And | thank you.

CHAl RPERSON GRIFFI'S:  Thank you. W now have the
civil infractions case. Just give ne one second, M. Danari and

['lI'l be right with you as | get reorgani zed now.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

150

Let ne first ask, M. Danari, are you wishing to
reserve any tine for rebuttal ?

MR DAMARI : Yes, | don't anticipate needing nore
than -- | have 30 minutes; is that correct?

CHAl RPERSON (RI FFI'S:  Correct.

MR DAMARI : Ten mnutes for rebuttal, | don't
think I'll need all of it.
CHAI RPERSON  (RI FFI S: Ckay, we'll give you an

indication of that and, of course, as stated in the beginning but
to refresh, 30 mnutes does, in fact, include questions fromthe
Boar d. W will have the clock running and let ne just state
technically if you see this clock acting up, let's just say, |
will keep excellent track and the clock in front of me usually is
fine and so we can do it.

So don't be distracted by the clock. V'l nmake
sure that the time is working well. Ckay, | think technically
we're ready, so M. Danari, whenever you're ready.

VMR DAMARI : Ladi es and gentlenmen of the Board,
Tamr Damari on behalf of the appellant; | think appellant's
case, in ny opinion, well set forth in our brief and ny role here
today is to answer your questions and to succinctly sumrarize the
nore pertinent portions of the brief. As |I'm sure the Board is
aware, this proceeding today is an appeal fromthe adm nistrative
determ nation of Lenox Sinon, Admnistrative Law Judge, nade on

Decenber 27th, 1999, finding appellant in violation of 11 DCWR
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Section 3203.1 which, in turn, in effect adopted or upheld a
notice of infraction by Zoning Inspector Yvonne Rocket for
purportedly operating an autonobile garage, a repair garage
within a G 3-A zoned area without a certificate of occupancy.

As noted in our brief, |I think for purposes of, |
guess chronology as well as substantive purposes, it's inportant
to recount briefly the history of this space. For the past
approximately 40 vyears this property has been used by subsequent
tenants for certain autonobile repair functions. Beginning in
1964, Flood Pontiac constructed the property and was issued a
certificate of occupancy for an auto sales and repair garage and
that is Exhibit 2 to our brief.

Subsequently, a notor -- a certificate of occupancy
was given to Connecticut Avenue N ssan for a motor vehicle
deal ership on the prenises. The parties nore pertinent to this
case becane involved in 1989 when 4221 Connecticut Partnership
acquired the property where the premses is located and |eased
the property to Van Ness, |ncorporated. In 1989 Van Ness
obtained a certificate of occupancy permtting the retail sale of
autonobiles and accessories including installation, that's
Exhibit 4 to our brief.

Junping forward to 1998, the Board of Zoning
Adjustnment did issue an order directing Van Ness to cease
operating what it deternmined to be a quote, unquote, "repair

shop" on the premises. The Board ostensibly found that the use
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of the premises as a repair shop was inconsistent with its
certificate of occupancy.

Very, very shortly thereafter, approximately three
weeks thereafter, Pru Huon (phonetic) who was a principal of Van
Ness, applied for and received a certificate of occupancy issued
by Zoning Technician Toye Bello, | believe the pronunciation is
and that certificate of occupancy pernmtted the premses to be
used as an automobile service center. And this is, in fact, the
certificate of occupancy which relevant to this case. Thi s
pertinent certificate of occupancy is attached as Exhibit 5 to
our brief.

M5. MTTEN M. Danari, on the point that you just
said which is that the certificate of occupancy for autonobile
service center is what's relevant to the notice of infraction
that's the subject of this case, what's the relevance of all of
the rest of the history of the property? Wy is that rel evant at
all?

MR DAMARI: Wll, we have nade the argument that
various species of latches and estoppel in this case, this
prem ses has been used for certain autonobile repair functions
anal ogous or simlar to the ones that it is being used for now
and the failure of --

M5. MTTEN We're with you.

MR DAMARI: Yeah, |'m somewhat --

CHAI RPERSON GRIFFI'S:  |'m sorry.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

153

MR DAMARI: M. Brown has not entered his
appearance on behalf of the government, so I'm a little
di sconcerted by the fact that he's whispering.

CHAI RPERSON GRIFFIS: | didn't notice. | won't |et
it happen again.

MR DAMARI: So essentially, this prem ses has been
used for certain repair functions for now close to 40 years. W
have cited to case law in our brief indicating that wunder
circunstances such as these, where in effect, the governnent has
sat on its rights that even assum ng arguendo that there is an
i nconsi stency between the certificate of occupancy and the use of
the prem ses.

MR BROM: M. Chairman, | have to interrupt.

CHAI RPERSON GRI FFI S: You can't interrupt, it's
absolutely --

MR BROM: | have a serious problem

CHAI RPERSON GRIFFI'S:  -- not appropriate. W have
his time rolling and it is inappropriate, M. Brown, to be
interrupting at this point.

MR BROM: Vell, part of the intervention was a
concern that we bring up things that were beyond the scope.

CHAI RPERSON GRIFFI'S: | understand that and that's
-- | think we're --

MR BROWM | was at this hearing and none of this

was raised and now he's maki ng new argunents before this Board.
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CHAI RPERSON GRI FFI S: And we're going to need to
deal with it in terns of the briefing that's been submtted. And
| think the question comes to that point. | think that's where
Ms. Mtten's going. So | think the Board can handle it well
enough, M. Brown, but | do appreciate that. Let us get back to
what the issue is at hand here.

And Ms. Mtten, if you want to follow up with a
guestion or is the sufficient?

M. M TTEN That's sufficient for ny purposes,
t hank you.

MR DAMARI : And 1'Il get back to that argument
somewhat | ater.

Shortly thereafter that point, on August 12th,
1998, M. -- appellant who's in fact, the sublessee of M. Hewett
(phonetic), applied for a certificate of occupancy for the
prem ses explicitly indicating that auto repairs -- certain auto
repairs would be performed on the prem ses. M. Bello again
issued a certificate of occupancy permtting the use of the
prem ses as an autonobil e service center.

As I'"'msure the Board is aware, a hearing was held
before Ms. -- before the Honorable Admnistrative Judge Lenox
Simon on August 11th, 1999. The hearing -- the determnation of
Judge Sinon upholding the notice of infraction essentially
determned that the prem ses was being used as a quote, unquote

"repair garage", which is actually a defined termin the District
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ations as, "A building with

si ng, for the repair of notor

repair, painting, rebuilding,

other notor vehicle

trust that the Board

the burden was upon the DCRA to determ ne

of the premses was, in fact,

occupancy and that to the
prem sed upon the
in fact, being used as a repair

the governnent to show that, in
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i nspecti on. She -- in order to support her contention that the

notice of infraction was valid she clained that she saw a

mechani ¢ under the hood of one care, quote, unquote, "Doing
sonet hing", and, quote, wunquote, "Wrking on a headlight or
sonet hi ng".

The only specific work, in fact, that M. Rocket
could describe was, quote, "The guy doing sonething to the
[ight", close quote. Wth respect to the specific activities
constituting a repair garage, M. Rocket adnitted that she did

not see any hammering on the body of any car, she did not see any

pai nting done to any car. She did not see any filler or putty
being used on any car. She did not see any uphol stering of any
sort being done on any car. She did not see anyone adding

equi pment to any cars or installing any batteries or chrone, et
cetera.

CHAI RPERSON GRIFFI'S:  And you're bringing up those
issues as that would go to the definition of repair garage; is
that correct?

MR DAMARI: Exactly.

CHAl RPERSON  GRI FFI S: And you're drawing the
distinction several times of course, between the autonobile
service center and repair garage and you're indicating then that
that was not seen, that the activities conducted were accurately
under the C of O as defined by the autonobile service center.

MR DAMARI: Correct.
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CHAI RPERSON GRI FFI S: Can you talk again briefly,
then, how your definition falls within the paraneter of repair

garage or differs substantially fromit?

MR DAMARI : Wll, | guess ny contention is that
there are -- if | understand -- let me ask before | answer a
question | don't understand, let ne ask M. Chair, could you
rephrase that, please? |'mnot sure | understand your question.

CHAI RPERSON GRIFFI'S:  Yeah, actually | guess | can
very direct with it or perhaps 1'll try. The issue -- and
actually, 1'lIl go to your statement on page 22 which is the |ast
paragraph, that "The appellant is Jlawfully operating its
busi ness, an autonobile service center, within the parameters of
its certificate of occupancy". What |I'm looking for is the
definition difference between autonobile service center and
repai r garage.

MR DAMARI: That's a very -- that's a question |
was certainly anticipating. Gbviously, a repair garage is a term
of art as it seens. An autonobile service center appears not to
be defi ned. That -- it's ny understanding and certainly no
substantial evidence was proffered before the Adm nistrative Law
Judge to the contrary in nmy opinion, that the unlawful -- the
quote, unquote "unlawful" activities, i.e., the activities of a
repair garage that are not permtted as a matter of right at this
| ocation, are not -- are not being perforned at this prenises.

Now, certain repair activities are being perforned

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

158

and I'm not a nechanic, so | can't -- you know, | Kknow where
you're going and |'d probably go there nyself. To the -- |I'm not
exactly -- | can't exactly define what is going on there but | do
know in talking to nmy clients that the repair -- the repair

garage activities, so to speak going on there, are not being
undertaken there and since -- it's ny contention that since it is
the governnent's burden to prove that the prem ses is unlaw ul
rather than our burden to prove that it's lawful, that the real
issue is not so nuch what exactly is going on there and |'m not
saying this, you know, to be flippant, but it is their burden to
prove that something unlawful is going on there.

And that's why | was going into M. Rocket's
testinony because | just think her testinony was utterly vague on
that point.

M5. MTTEN Well, M. Damari, on the Chair's point
alittle bit, naybe a little bit nore, if they're not doing auto
repair, why were they required to get an auto repair |icense and
why did they in fact --

MR DAMARI: | did not say they weren't doing auto
repair. They are doing sone -- again, and not being a nechanic,
| couldn't tell you exactly what types of repair they're doing.
What | do know, obviously, this premi ses has al ways been used for
repair of mnor sorts for about 40 years. Wat | do understand
is that repair garage, the activities that are prohibited in this

zone under the definition of a repair garage, body and fender
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repair, painting, rebuilding, reconditioning, upholstering, et
cetera, are not taking place on this prenises.

Now, obviously, repair is kind of a somewhat open-

ended term |In many gas stations, you'll have certain anmounts of
repair being done. It runs on a continuum You have m nor
repair. Most gas stations probably will have sone sort of

facilities to fix a tire running from you know, wholesale
reconstruction of an autonobile, resumably and all |1'm saying is
that the activities prohibited under the definition of repair
garage, it's ny understanding that they are not taking place and
that there's no evidence indicating that they were taking place.

IVB. M TTEN: Vel |, accordi ng to your
interpretation, there are gradations of repair that nmay go on --

MR DAMARI: Yes.

M5. M TTEN -- and the nore extrene and onerous
are not permtted in G3-A and, in fact, were not permtted by
the certificate of occupancy. And the nore mnor type were
permtted by the certificate of occupancy, but ny understanding
is that M. Bellos' representation of what an automobile service
center is, is that those kinds of repairs are in fact, secondary
to another function going on at the prenmises which is sales of
the itenms that are being installed on the vehicles.

And we had testinony and | don't think there was
any -- there was testinony in the record and | don't think it was

refuted, that there were no sales of these itens going on at the
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prem ses, so how do you respond to that?
MR DAVARI: \Well, the way 1'd respond to that is

to say that M. Bello's testinmony was inconsistent at the hearing

itself. | nean, he acknow edged that he -- he was the one, from
what | can recall from | believe this point is raised in our
brief, he was the one who directed M. Hewett, | believe it was,

to obtain a repair I|icense.

He was aware that certain repair functions were
being taken -- taking place at the prem ses. There's no
indication that -- | have failed to find any indication that M.
Euon or anyone else of appellants made any msrepresentation to
M. Bello. | don't even think M. Bello testified to that that
effect.

M5, M TTEN Wll, and | think -- | don't think
there was a msrepresentation but clearly when the applicant cane
to -- or the occupant of the property cane to M. Bello and said,
"This is what |'mdoing at the prem ses, auto repair", M. Bello
said, "No, that's not permitted here. Wat is permtted is this
other function", and they, in fact, were as you have said, doing
the sane thing that they've done for a long tine and he said, at
that point, "No, that's not pernmitted, we nust adjust what you're
doi ng".

MR DAMARI: That is not ny understanding of -- |I'm
not -- that is not ny reading of his testinony. M/ readi ng of

his testinony and |'m sure the Board, if I'mincorrect, will duly
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find in that manner, is that M. Bello at the hearing itself, was
saying, "Ckay, here's what the autonobile service -- | believe
it's autonobile service center is", and | think he defined that
as being -- as you aptly pointed out, at the hearing itself he
defined an autonobile service <center as being sales of
autonobiles and <certain ancillary functions relating to
installation of parts.

But | don't think he said that he advised at the
time that these C of Os were issued he advised M. Hewett of
t hat .

M5. M TTEN Wll, the applicant canme in and |
believe on the application the applicant had witten autonobbile
repair and there was a lot of discourse about him putting it in
parenthesis and witing in -- M. Bellow witing in this
alternative use. So what the applicant had been doing and
represented that they had been doing, M. Bello overtly told them
that's no permtted and there was this other category of use that
was introduced at that point in tine.

MR DAMAR :  Well, | think that naybe we're -- I'm
trying to look at it actually as --

CHAI RPERSON CGRI FFI S: Was there a piece in the
record that M. Bello had filled in the autonobile service
center?

M. MTTEN  Yes.

MR DAMARI: That's ny understanding, correct.
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CHAl RPERSON GRI FFI S: And the use renmined the
sane, though, in the application which read auto repair.

MR DAMARI: And ny question to that -- ny response

to that is in effect a rhetorical question. |If | understand the
record correctly, it was M. -- again, M. Bello who directed M.
Hewett, | believe, to get a repair Iicense. So he nmust have

known, he nust have known that some sort of repair was going on
at that prem ses.

If it was nmerely installation of windshield wipers
or what have you, he wouldn't have directed M. Hewett to do
that. The way | read the record, is that --

CHAI RPERSON GRIFFI'S:  Are you saying then that his
reference to a licensing branch supersedes his statement on the
certificate of occupancy? | mean, | don't see how strongly that
-- you know, who knows in a fit he was referring to every w ndow
in DCRA to nake sure that he was acconplishing things. | don't
see that -- that's what you seemto be saying to ne, that by the
nmere fact that there was an official action of approval of a use
based on the referral to a |licensing branch.

MR DAMARI: Well, he said that -- this is actually
-- | don't have the -- there's a reference here of an application
for a certificate of occupancy and unfortunately that doesn't
appear to be attached to our brief but what we do reference in
our brief is that M. Bello testified that he approved the

applications for the C of G based upon his review of the
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applications thenselves and previously issued certificates of
occupancy.

And that furthernore, he acknow edged that the
application itself indicated that auto repairs would be perforned
on the prem ses.

CHAI RPERSON GRI FFI S: That's 10 m nutes. Do you
want to continue? O you have 10 minutes left rather.

MR DAMARI: I'Il go alittle bit further.

CHAI RPERSON GRI FFI 'S Ckay.

MR DAMARI : Probably five mnutes probably I'Il
cut off. I think M. Bello further stated that he caused the
designation autonobile service center to be placed on the
certificate of occupancy as a reflection of the previous
permtted use on the prenises.

M5. MTTEN. That's not what M. Bello testified to
and if we could go to page 95 of the transcript, this is the
ongoi ng di scussion about the handwiting on the application and
it says, "Wuat about the parenthesis placed beside it, did you do
that or did they do it"? And these are questions being posed to
M. Bello. "The applicant would have done it but wunder
di rections from me".

"And why would you give instructions", |I'm at the
bottom of page 94 now. "And why would you give instructions |ike
that"?

"Well, the instructions, given the history of
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previous use on the premses and the proposed use of business,
wherein the wunderlying zone does not allow an auto repair
function woul d have necessitated ne telling the applicant that he
couldn't have an auto repair use in that zone", and then it goes
on to explain how the | anguage on the application was altered.

MR DAMARI : Vell, to me that seens rather self-
serving after the fact. | nean, if he's saying that he put it in
parenthesis, he told -- you know, he saw the application which
said that repair functions were going to be performed on the
prem ses and he acknow edges that he reviewed it and that he
said, "Well, | told himto put it in parenthesis", which is how

read that, and that sonehow after the fact he's saying that,

well, by virtue of those parenthesis, he sonehow -- it sonehow
becones nmmgically -- the phrase -- the phrase auto repair
magi cal |y gets erased, | don't see that.

| think the fact that he did acknow edge that he
did review it, whether or not he told him to put it in
parenthesis, clearly indicates that he was aware of what this was
bei ng used for.

M5. M TTEN wll, if you think M. Bello's
representati ons of what he did after the fact were self-serving
what is your explanation for why there was a nodification nmade to
the application? What is the alternative explanation that we
shoul d bel i eve?

MR DAMARI: As -- when you say nodification, you
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nmean --
M5. MTTEN. The applicant wote auto repair and no
one is disputing that the applicant then was instructed to put
that in parenthesis and add autonobile service center, if you
don't believe M. Bello's explanation after the fact, what is the
expl anation that you woul d have us believe.
MR DAMARI : Vell, clearly M. Hewett nor any --

nor any representation of appellant was present at the hearing,

so I'mnot going to testify on his behalf or surmse. Al I'm
saying is the -- all I'msaying is again, it is the government's
burden and M. Bello's statenent that -- if he thought that auto

repair was ipso facto, per se, inappropriate ne, and | think any
other -- I'm not going to surmse about other people, but it
woul d seemto me that the appropriate course of action was sinply

to tell M. Hewett to white it out, to cross it out, or sonething

l'i ke that.

Putting it in parenthesis doesn't sinply nake any
sense to nme. In ternms of giving you -- I'mnot going to guess as
to you know, why those parenthesis were put in there. [''m not
going to because obviously | can't and | won't. But |'m saying

that M. Bello's representation, if in fact, he became aware that
auto repair functions were going to take place on the premnises
and was apprised of that and was concerned about that, it would
seem to ne the logical course of action would be to elimnate

that reference entirely rather than tell him to put it in
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parenthesis, it seens that M. Bello being sonewhat cute, either
at the front end, when this C of Owas witten up or at the back
end, during the hearing.

['mgoing to actually reserve ny remaining tine for

rebuttal .

CHAI RPERSON GRI FFI S: Cood, we'll stop the clock
there.

MR DAMARI: Thank you.

CHAI RPERSON GRIFFIS:  And on ny tinme, let ne just
nake a correction that | think came from the testinony. It's
Toye, first name, Bello, not T-o-r-r-e. It's T-o0-y-e.

VR DAMARI : I'"'m certainly well aware of people

but cheri ng names fromny own personal experience.

CHAI RPERSON GRI FFI S: Vell, | was a bit disnmayed
| ooking at sone of your witings until | was reading the entire
testinony and realized that that's how he's recorded. So, the

m st ake i s under st andabl e.
But, to that, M. Geen, you are wel come to begin.

MR GREEN. Thank you, M. Chairnan.

CHAl RPERSON GRI FFI S: I just need you to turn on
your mike.

MR CGREEN.  Again, for the record, thank you, M.
Chairnman, Matthew J. Geen, Jr. What we have here is a

respondent who was determned by the Administrative Law Judge to

have an invalid certificate of occupancy for a quote "auto
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service center". Now, | would point out that this termis not a
defined or recognized term under the DC zoning regulations. And
the term denotes the sanme type of activity which is prohibited in
C 3-A zoned area.

In effect, we have a repair garage. The primary
standard before this body is to present on the part of the
appel l ant how the Adm nistrative Law Judge was clearly erroneous,
abused his discretion and arrived at a decision against the
nmani fest weight of the testinony and evidence presented. Thus
far, that has not been the case.

The primary issue is, whether the appellant was
operating an autonobile repair business on April the 27th, 1999
at 4221 Connecticut Avenue without a certificate of occupancy in
violation of 11 DCVR 3203.1 and the answer to that, of course, is
yes, they were, in fact, operating a repair facility.

The question then becones, how was this determ ned?
In this particular instance, |nspector Yvonne Rocket entered the
prem ses and she noticed certain things going on. Those things
that she observed were repairing of autonobiles; headlights,
peopl e wor ki ng under the hood of the vehicle.

Now - -

CHAI RPERSON (R FFI S: Is it not true, though, the
testinony that she didn't take any photographs or have any notes
regardi ng her visit at that point?

MR GREEN: That's absolutely correct, M .
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Chairman, but | would also point out that a policenman, who sees
you going through a red light is observed and his testinony is
taken by the Judge and he is deened to be telling the truth --

CHAl RPERSON GRI FFI'S: Yeah, and --

MR GREEN -- because he's under oath as M.
Rocket was under oat h.

COW SSI ONER HOOD: And that anal ogy, however, the
poli ceman could probably describe the car that |1'm in, perhaps
the direction | was going, the location at the intersection, the
timng, the other circunstances around it. Am | incorrect in
reviewing the testinony that Ms. Rocket was fairly light in sone
of the docunentation, even in the description of what was
happeni ng with a person under the hood of the car. Qutside of the
specifics of repairing a headlight, | didn't see other
substantiation to that; is that correct?

MR GREEN It is correct that Ms. Rocket described
what she saw and she saw people under the hood making repairs.
Now, whether they were taking a carburetor out and putting in
another one or putting in a thrush exhaust system M. Rocket was
not that specific. Ms. Rocket is not a trained autonotive
expert. If that were the case, then | think that she perhaps
woul d have made that sort of description, but she saw what she
saw and she described it as she sawit.

Now, she's a zoning inspector. She's not an

autonotive trained individual but she knows a repair when she
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sees sonmeone working on sonething and she can make that kind of
di sti ncti on.

CHAI RPERSON GRI FFI S:  Ckay. Pl ease proceed.

MR GREEN Thank you. Again, the question that
we're dealing with is a bit of history. Now, in a previous
deci sion and order issued Novenber 22nd, 1992, Administrative Law
Judge Rahol ooman Quanda (phonetic) nade a finding that the |essor
at that particular time was a M. Hune (phonetic) with this Van
Ness Incorporated entity. And they operated an autonobile repair
garage in the basement of the property wthout a wvalid
certificate of occupancy.

This decision that is of M . Quanda was
subsequently affirmed by the District of Colunbia Board of Zoning
Adjustnent in an opinion witten March the 30th, 1998. Now, |
say that to say this; what we have in this particular situation
is a determnation that was nmade by an individual who was the
| essor. Kuri Brothers represents the |essee. What they are
doing is essentially the sane thing.

They have el ected to piggyback upon this concept of
autonobile service center used by M. Hewett when he sought to
make changes in an earlier effort. So what we're tal king about
is the same set of facts, the same operation but a different
i ndi vi dual . That's what we have. The Adm nistrative Law Judge
recogni zed this. The Administrative Law Judge ruled that Kuri

Brothers was essentially the successor in terns of activity that

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

170

is autonotive repair, that had been engaged in by M. Hewett.

The ALJ concluded that the subject building is
zoned C 3-A which permits specific things to go on. Now, those
specific things are not a repair garage -- too bad we don't have
any water here. A repair garage is defined in the zoning
regulations as a building or other structure or part of a
building or structure with facilities for the repair of notor
vehi cl es including body and fender repair, painting, rebuilding,
recondi tioni ng, upholstering, equipping, or other notor vehicle
mai ntenance or repair activities. That goes back to what the
chairman was talking about in which M. Rocket said she was
observi ng i ndi vidual s worki ng under the hood.

That would fall within the scope of this
definition. So would replacing a light, so would a tire
repl acement, so would any accessories that were added to a
vehicle or repaired would fall within the scope of autonotive
repair which is an inmpermssible activity within this particular
zone. Now, if they wanted to operate in an area that permtted
such activity, they would then go to an industrial area, the CM
area and do their autonotive repair work there.

M5. MTTEN Let's talk about the use for a mnute,
which is you have an applicant who has an ongoing use of the
property and they're instructed to go and get a certificate of
occupancy, and they're instructed to nodify --

MR GREEN. Thank you.
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M5. MTTEN. -- the terminology on the application
for their certificate of occupancy to sonething called autonobile
service center, which is only defined in the nind of Toye Bello.

I nspector Rocket did not know what the definition of that term
is. It's not available to anyone because it's not witten
anywher e.

MR GREEN  You're right, absolutely right.

M5. MTTEN So howis it that this applicant would
know that whatever their intended use of the property was when
they nade application that that did not neet the standard for
autonobile service center given that they were given a
certificate of occupancy, it's just we'll call it sonething
different? How is anybody to know? | know that M. Bello cited
that the ordinance allows him to basically create uses where
there's no specific language in the ordinance to do that. I
don't -- | would ask you to give us the citation for where that
power originates, and also to explain it in this nore specific
context which is, how is anyone other than M. Bello to know what
an aut onobi | e service center is?

MR GREEN  Well, an autonotive service
perhaps would fall within the category of one of the various
autonotive sales accessory places, maybe a J.C Wi t ney
(phonetic).

MB. MTTEN Well, that's an articulated use in the

zoning ordinance but M. Bello chose not to give them a
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certificate of occupancy for that. That's an articul ated use.
So talk to us about the propriety of creating this custom zed use
that is not defined anywhere.

MR GREEN: The only thing that we can do is to
stay within the confines of what is defined by the statutes.
Now, if soneone makes an observation in an effort to try to help
soneone operate a business and he says to the person, "We'll call
it one thing, but renenber, you cannot do any autonotive repairs
there. You can sell auto accessories. |If you wanted to sell --
open your own J.C. Wiitney or your Cars U Us enterprise to sell
accessories for autonobiles, that's okay, but in terns of the
installation and repair and maintenance of vehicles, that is an
i mperm ssible activity and if you should do that, then first of
all you have to do two things.

One, you have to go to the Board of Zoning
Adjustnents, if you want to run this type of activity in this
particular area and get a variance. And two, if you're going to
do autonotive repairs, you have to have a consuner goods repair
license in order to nake autonotive repairs. You can't do any of
the things that you purport to do in ternms of autonotive repair
in this particular zoned area wi thout a variance".

M5. MTTEN So M. Damari's point, though, is that
M. Bello behaved inconsistently which he did half of what you
sai d. He sent themto get this license but he didn't send them

to the BZA. So how do you reconcile the fact that he instructed
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or directed themto go get a license but didn't instruct themto

go to the BZA? How do we reconcile that?

MR GREEN Wll, the only way that we can
reconcile that is to indicate that -- we have to look at the
i ndi vi dual s. W have to look at what it is they were doing

bef orehand. W have to look at the history of the enterprise in
existence. In this particular case, M. Hewett had al ready gone
to the BZA, been denied. M. Hewett wunderstood what was
involved. The Kuri Brothers knew this history also because this
particular enterprise had in it all of the accoutrenents for
autonotive repair. Now, if you're going to nmake a request that's
different and if you don't go to the BZA, then you have to have
anot her type of business enterprise for operation, which in this
case would be the sale of the -- use ny J.C. Witney exanple.

You could not conduct autonotive repairs in this
particular area without this variance. Now, none of the parties
were strangers to one another. M. Hewett knew the Kuri Brothers
and they knew him They were famliar with the operations as it
exi sted going back to the decisions of M. Quanda, the Court of
Appeal s, and the Board of Zoning Adjustnents. They knew what
could or could not be done here.

| submit what we have going on is at attenpt to
m slead soneone, in this instance, the D strict governnent
through its representatives, in this case M. Bello, were nisled,

were msled. They were nisled into believing that what was going
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on was an attenpt to operate an accessory business, the sale of
accessories, when, in fact, the real purpose was to continue a
busi ness as usual which was an autonotive garage.

M5. MTTEN. If there was this |ongstanding history
of a use that was illegal and had been adjudicated in the past to
be inpernmissible in the =zone, why did they process this
application over the counter? | nean, you' re talking about the
District being msled. Well, they relied on the representations
of the applicant. So don't they bear sone responsibility?

MR GREEN: Bureaucracies always bear the
responsibility to | ook behind those who are nmaking applications.

But | think that Ms. Mtten, you should understand that in every
bureaucracy, particularly in one like the District of Colunbia
government, which at that tinme was under-staffed and going
through sone furloughs and other things, that it's quite possible
that sonme things will and do slip through the cracks.

However, Ms. Rocket, went on the prenmises and
observed that there was a violation of the law and issued a
citation pursuant to that. The Administrative Law Judge, M.
Lenox Sinons recognized that there was this violation of the |aw
and that it continued and rendered a decision accordingly.
Consequently, I'm here to say to you that the decision rendered
by M. Sinons based on his observations, based on the testinony
and evidence presented, should be sustained because we have a

continual violation of the law, that's what we have here. That's
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why |I'm here. That's why M. Sinons rendered the decision that
he di d.

W have a garage in an area that's zoned not for
that particular purpose. If they want to have -- we're not
agai nst people having garages, but they ought to be in the
appropriately zoned area, the conmercial area. Why ? Because
we're talking about the health, welfare and safety of the
citizens invol ved. The whol e concept goes toward keeping fumes
down, noise and the other things that go to the quality of a
hurman' s exi stence. That's what we're talking about. That's why
we're here.

CHAl RPERSON GRIFFIS:  And that's laid out well in
your argunent, but at the end of the paragraph actually that goes
to let's say inpact of why areas are zoned and what use should be
in there, you state that repair garages and autonobile centers,
are interchangeable terns. You've just indicated that sonehow
there was misleading in the application process but | clearly see
and it's been discussed auto repair noted. If repair garages,
autonobil e service centers are interchangeable and they have a
certificate of occupancy for autonobile service center, aren't

they in conpliance with their certificate of occupancy?

MR GREEN In this particular case, what we're
getting stuck on are words of art. The law tal ks about repair
garages. The law is very clear on what a repair garage is. | f
it sees it, it knows it, it describes it. The problem is that
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autonobile service centers are not stated in the |aw They're
not described, so consequently, the Adm nistrative Law Judge t ook
the position that there is no difference. It's a distinction
wi thout a difference.

What we're doing here today is -- maybe we shoul d
use the term autonobile accessory store, maybe if you had an
aut onobi | e accessory store then one could walk in there and you
know you're going to J.C. Witney type place. You know it from
the start.

CHAI RPERSON GRI FFI S: But w thout noving in that
direction, if we go on exactly your point, that the judge stated
which was repair garages and autonobile service centers are
anal ogous, they're identical. W can throw one out. They have a
certificate of occupancy for an auto service center which is
i nt erchangeabl e. They have a certificate of occupancy for repair
garage. Are they not in operation under their C of O?

MR GREEN. They are not in operation under their C
of Oin that they are performng acts, they have a body of work
in this case motor vehicle maintenance and repair activities
going on, which are inpermssible. That's not what you're
supposed to do.

CHAI RPERSON (Rl FFI S: Yeah, but aren't you then
questioning the viability of the C of O or whether it may have
been granted in error, not whether they're operating under their

certificate of occupancy?
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MR GREEN. Say that one nore tine.

CHAI RPERSON GRI FFI S: What your statenment said to
me was that the -- looking at direct operations, they are -- your
statement says that they are doing things that are not
permssible in the zoning for that area. However, what's at
qguestion and ny question is going to is the actual certificate of
occupancy which was |abeled for autonobile service center which
your statement and you seemto be supporting, that repair garages
and autonobile service centers are interchangeable, which is
actual Iy your word.

M/ question to you is, how is the operation not
legally being -- how is the function not legally operating under
the current C of O autonobile service center?

MR CGREEN. Wll, you know, an automobile service
center and a garage as is currently being utilized by the
appellant, that's the only thing we can go wth, 1is an
imperm ssible activity. Wat they are doing is inpermssible.

CHAl RPERSON GRI FFI'S: Under the zoni ng.

MR GREEN. Under zoni ng.

CHAI RPERSON GRIFFI'S: But is it inpermssible under
the certificate of occupancy that they hol d?

MR GREEN Yes, because the definition they gave
M. Bello led M. Bello to believe was that they were going to be
involved in the sale of accessories.

CHAl RPERSON GRIFFIS:  And where do we go to flush
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out that, that there was actually no auto repair which is the
reverse of what you're saying? That there's accessories auto
sal es and no auto repair?

MR GREEN Vell, M. Rocket, who nade the

i nspection, noted auto repairs were underway when she was there.

CHAl RPERSON GRIFFI'S: | understand that.

MR GREEN Now, that's the activity that's
i mper m ssi bl e.

CHAI RPERSON CGRI FFI S: | understand that but it's

i nper i ssi bl e under the zoning regul ations.
MR GREEN R ght.

CHAI RPERSON GRI FFI'S:  Ckay.

MR GREEN It is not permtted and this auto
service center, | guess you would say that that gives them a
license to do this. My contention is, no, it does not. That

what they have done is they've taken a word, they've taken a
twist of the language the purpose of which was to confuse the
ori gi nal purpose.

CHAI RPERSON  (RI FFI S: But who is twisting the
| anguage? | nean, isn't M. Bello the one that actually wote
aut onobi | e service center?

MR CGREEN M. Bello wote what was described to
him based on the representations made to him by the Kuri
Brothers, that's ny contention. | contend that M. Bello was

told an activity and the activity, as it was described to him
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did not denote garage repair, which would have been
i mper m ssi bl e. Based on what was said to M. Bello, he said,
"Well, how can we fashion sone type of certificate of occupancy

to accommodate what you are doing", which as it was described to
hi m was not i nperm ssi bl e.

CHAIRPERSON GRIFFIS:  And | follow you there. So
you're saying that in fact, autonobile service center was a
hybri d between perhaps a garage and an auto sales area, but here,
in fact, where I'm going and I'll just state it one nore tineg,
t hat repair garages and autonobile service «centers are
i nt erchangeabl e terns that mean the same thing.

MR GREEN That's what Judge Sinon said in the
end.

CHAI RPERSON GRI FFI' S: | ndeed.

MR GREEN. Judge Sinon said, what we have goi ng on
here is repair garage and autonotive service centers and they are
i nt erchangeabl e terns and nean the same thing.

CHAI RPERSON GRI FFI'S: R ght.

MR GREEN That was his interpretation based on
the presentation of Ms. Rocket and the other docunentation.

CHAl RPERSON GRI FFI S: Ri ght, okay. I'm clear on

that. You're welcone to continue if there's nore.

MR GREEN No, | don't have any other primary
statements to nake. |'Il stand on ny brief that's been submtted
and | do stand to any questions that you mght have, M.
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Chai r nan.

CHAI RPERSON GRI FFI S: Any other questions, Board
menbers? |'lIl give a nmonent just to stretch in case questions
cone up. Ckay, not seeing anything, we can go back to rebuttal
and | believe we have five mnutes on that, is that --

MR GREEN Do | get an opportunity for rebuttal,
too, M. Chairnman?

CHAI RPERSON (RI FFI S: You know, ny assunption is
no, but let ne just verify with ny corporation counsel who's also

i ndi cating that.

MR GREEN: | just thought 1I'd ask.
CHAI RPERSON GRI FFI S: Yeah, indeed. It's a good
t hi ng. Ckay, so we'll set the clock again for we had give

m nut es remai ni ng.

MR DAVARI : I think it was five minutes and 30
seconds.

CHAl RPERSON GRIFFI'S: | do renenber that.

MR DAMARI : I would ask a slight bit of |eeway

given the colloquy regarding M. Brown's participation in the --
and the added discussion with him about whether he had the
opportunity to intervene.

CHAI RPERSON  CRI FFI S: Wll, and the fact that |
think he whispered in the ear, it had to have been when | | ooked
down and | ooked back up because | saw himreturn to his chair.

MR DAMARI: Then he interrupted you if you recall
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correctly.
CHAIRPERSON GRIFFIS: | did -- in fact, we nay have
lost sonme tinme on that. | will grant tinme on that.

MR DAMARI: A mnute or whatever. | nean, |'m not

CHAI RPERSON GRIFFIS: A minute is quite a bit, but

MR DAMVARI : Do you want to give nme 30 seconds,
"1l take that.

M5. MTTEN. It's going to take us longer to figure
out how nuch time he gets.

CHAI RPERSON GRIFFI'S: R ght.

MR DAMARI: Al I'masking -- it doesn't have to
be set --

MR GREEN Is the time running, M. Chairman,
because if it's not, I'd like to have the opportunity to be
hear d.

CHAI RPERSON GRI FFI S: Vll, you had six mnutes
left. You had plenty of time to be heard. It is on ny time

because we did have sone questions and | was trying to establish
the tine left. | think we were correctly at 5:38.

MR HART: That's correct.

CHAl RPERSON GRI FFI S: Ckay, with the interruption
that was nade and the whisper, | think that's appropriate. W

can nmake it an even six mnutes for rebuttal on that and call it
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a day. So as soon as that's set.

MR DAMVARI : I have to confess, given the NCAA
tournanent, | feel like |I'ma basketball player. [1'Il try and do
the run and gun so to speak.

CHAI RPERSON GRI FFI'S: Exactly. Once that starts we
will --

MR DAMARI: You can just put it at 5:38. If I'm
in the mddle of a sentence, just let ne finish, that's all |
want .

CHAI RPERSON GRIFFI'S:  There it is.

MR DAMARI : Thank you. Just briefly a nmatter of,
| guess bullet points; you know, there's been a kind of portrait

portrayed of M. Hewett that he's soneone who wants to violate

the |aw I would point out this; that certainly there is a
problemwith this prior C of Oand that's not really -- it's not
really directly at issue here, but | would note that within, |

believe a couple of weeks, that after the original determnation
by this Board, the original unfavorable determ nation, M. Hewett
did not flaunt that determ nation and say, "Well, |'m just not
going to get a Cof Oor I"'mnot going to get a new Cof O I'll
operate under the old C of O whatever, who cares, they'll never
catch nme again, ha, ha, ha".

He went out and tried to find a way to reconcile
his use of the property with the zoning recs. He went out and

got a new C of O and he -- you know, what the record seens clear
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is that this -- again, this property had been used for a |ong,
long period of tine to do different repair functions and he --
for all he knows and from all the record suggests, it's always
been used like that. He just wanted a |legal way, a way that was
in conformance with the zoning regs, to use the premses in a way
it's always been used and within a couple of weeks of the earlier
deci sion, he runs out and he tries to figure out a way to do it.

Now, there's been the representation nade that he
in effect, tried to play sonme sort of senantical gane that of
course lawyers are adept at but | would subnit to you that M.
Hewett isn't, by using the phrase "autonobile service center",
and | think the Board adequately addressed that. This was not a
phrase that was created by M. Hewett. This was sonething that
was created by Toye Bello and if, in fact, M. Bello was wong or
i mproper or whatever, you know, inpropriety in him doing that, |
would submit to the Board that that is as a matter of just
general agency principles as we've noted in our brief, that's a
matter of estoppel and that's binding upon the government.

And 1'mgoing to get to that very briefly again in
a second. Latches becones very inportant here and estoppe
becone very inportant issues here. Again, if as ny worthy
opponent indicates, that, you know, practically anything, working
under the hood, replacing a light, fixing a tire, everything is -
- anything and everything falling within those paraneters is

considered a quote, unquote "repair garage" which you would not
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have a matter -- as a matter of right to have in this zone, then
this particular premses has been in violation of the zoning

regul ations for nowit's over 40 years.

And there is a very, | think, conpelling |atches
and estoppel argument to be nade here. | nean, this is assumng
and I'm not conceding that the -- that anything that's been done
on this prenises has been wong. |It's been that way for 40 years

and it has been as property owners like to say, quote, unquote,
"open and notorious". And you know, and you would have
principles of latches and estoppel apply here and we've cited to
those issues in our brief.

Again, simlarly, if Toye Bello was sonehow w ong,
his mstake, based wupon, | think just general principles of
comon law as well as you know principles articulated in the
cases we cited, his mstake is attributable to the government.
If he was trying to cone up with some way to -- even if he did it
for the purest of notives, because | don't really -- |'m not

trying to slam him but even if he did it for the purest of

notives and said, "Let ne see if | can figure out a way to help
M. Hewett out. Hey, | think if we call this an autonobile
service center, we won't have a problen', it's still attributable

to the DC governnent.
A coupl e nore points. | don't think there's any
real evidence indicating that M. Bello was misled by anyone.

There is no indication in the application or anywhere else that
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M. Hewett would be doing any sort of the installation type
facilities that are supposedly enconpassed, you know, within this
nyt hi cal concept of an auto repair service center. The one thing
that is clear, as | pointed out wearlier, is that in his
application, parenthesis or no parenthesis that M. Bello
reviewed, there was the indication that this prenises was going
to be used for repair and that is in witing

Again, simlarly, | don't mean to beat a dead
horse, if in fact, and this is a point that was raised by the
Board, but |1'm going to just take it one step further, if in
fact, as Judge Sinon indicated, an autonobile repair garage and a
service center are interchangeabl e concepts, then what you woul d
have -- and assuming that the activities taking place on the
prem ses do in fact, rather than being service center activities
are actually repair garage activities, which would then be
presunably violative of the regs, but if in fact, those two are
i nterchangeable, you would have a situation that is nearly
identical or at the bare mninum rather similar to the Cahill
(phonetic) case that we cited to, where there is a mstake of
fact attributable solely to a governnent representative where
i nadvertently a C of O that maybe should not have been issued
was, in fact, issued and they tried to say, "Wll, it was a
mstake, let's rescind it", and what, in fact happened there |
believe it was the DC Court of Appeals said, "No, you' re now

bound to that", and that's where estoppel again cones in.
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| thank you.

CHAI RPERSON  GRI FFI S: Thank you very nmuch and
| adi es and gentlenen, | thank you. The hearing on this appeal is
now concluded and | would excuse the parties. This Board is

going to take a 15-mnute break and then resume its afternoon

busi ness.

(Of the record at 4:03 p.m)

(On the record at 4:30 p.m)

CHAI RPERSON GRIFFI'S:  Ckay, | call this hearing to
order and | appreciate your patience wth us. W've had an

interesting and long afternoon already but we are ready to nove
f orwar d. This is the 19th of March 2002 public hearing of the
Board of Zoning Adjustnents for the District of Colunbia. %%
name is Geoff Giffis. I am the Chairperson. Joining --
actually, not joining ne today is Vice Chair, M. Anne Renshaw
She is out on personal natters. Curtis Etherly will be sitting
to ny right and will be out nmonentarily. M. Levy, to ny left is
representing the National Capital Planning Conmission and joining
us today is Ms. Carol Mtten, representing the Zoning Conm ssion.

Copies of today's hearing are available to you.
They're located at the table at the door that you did enter into.
Pl ease be aware that these proceedings are being recorded. So,
two things we nmust ask you, of course, to refrain from any
di sruptive noises or actions in the hearing room Secondly, |

will probably be advising on technical aspects of turning

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

187

m crophones on and off, et cetera.

When presenting information to the Board you nust
speak into the mcrophone, state your nanme and home address when
you begin presenting your testinony. Al persons planning to
testify either in favor or opposition are to fill out two witness
cards. These cards are located at the end of the table in front
of us. They're also on the table where you did enter into.

Upon comng forward to speak to the Board, please
give both cards to the reporter, who is sitting to ny right. The
order for this afternoon will be first, statenent of w tnesses of
the applicant; second would be government reports; third is going
to be the report from the ANC, Advisory Nei ghborhood Conm ssion;
fourth is parties or persons in support; fifth would be parties
or persons in opposition and of course, finally, sixth, we wll
have cl osing renmarks by the applicant.

Cross exam nation of witnesses is permtted by the
applicant or parties. The ANC within which the parties are
| ocated are automatically a party in the case. The record will
be closed at the conclusion of each case except for any nateria
specifically requested by the Board. The Board and the staff
will specify at the end of the hearing what is expected and the
dat e when persons nust subnit evidence to the Ofice of Zoning

After the record is closed, of course, we will have
no other information that's accepted by the Board. The Sunshine

Act requires that the public hearing on each case be held in the
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open before the public. The Board, consistent with its rules and
procedures under the Sunshine Act, enter executive session during
or after the public hearing on a case for purposes of review ng
the record or deliberating on the case. The decision of the
Board in these contested cases must be based exclusively on the
public record. To avoid any appearance to the contrary, the
Board requests that persons present not engage the Board in
conversati on.

| will say it again for those who weren't here for
our civil infraction this afternoon, please turn off all vyour
cell phones and beepers, so that we don't disrupt any of the
proceedings. W will make every effort to conclude the afternoon
session by 6:00 o' clock. | believe we will be losing a Board
nmenber close to that so | wll keep everyone informed as to the
schedul e and our antici pati on.

At this tinme, the Board wll consi der any
prelimnary matters. Prelimnary natters are, of course, those
that relate to whether a case will or should be heard today such
as requests for postponenent, continuance or wthdrawal or
whet her proper and adequate notice of the hearing has been given.
If you are not prepared to go forward with a case today or if
you believe that the Board should not proceed, now is the tinme to
rai se such a natter.

However, before | go to the audience, | wll ask

staff if they have any prelimnary matters for us this afternoon.
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MB. BAILEY: M. Chairman, | do. It has to do with
application nunber 16847, of Landbreeze LLC That application
was withdrawn and no further action is required by the Board at
this time.

CHAI RPERSON GRI FFI S: Great, thank you very nuch.
Do you have other prelimnaries, or is that it?

MS. BAl LEY: | do, M. Chairman, but it concerns
the last case and I'm not sure of the appropriate tine to do it
is now or when the case is called.

CHAI RPERSON GRI FFI S: Ckay. Are there any other
prelimnary matters regarding this afternoon before we call the
case? Indeed, let ne start on ny far right.

V5. POLIVY: Thank you.

CHAI RPERSON GRIFFI'S:  You're going to need to turn
on your m crophone and gi ve nme your nane and home address.

MB. PCLIVY: WIl do. M/ nane is Margot Polivy.
My horme address is 1611 Riggs Place NW | have a prelimnary
matter. The DC notice that was given in the Register for this
case which appeared on Decenber 14th, 2001, and which is set
forth in the hearing notice that was handed out today, recites
the application of Hunberto Gonzalez for variance from the use
provi sions to all ow expansi on of existing bed and breakfast.

CHAI RPERSON GRIFFIS:  If | can interrupt you for a
second.

MB. PCLIVY: Yes.
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CHAI RPERSON GRI FFI S: I"'m sorry, just give ne the
bullet point of what the prelimnary nmatter is because you're
actually going to a case that we haven't called yet.

M5, POLIVY: Ch, I'msorry.

CHAI RPERSON GRI FFI S: So you're indicating this
case and that's the point.

M5. POLIVY: | thought that was the case that was -

CHAI RPERSON GRIFFI'S:  Well, it may well be but --

M5, PCOLIVY: Well, then why don't | stand down and
wait until you call the case?

CHAI RPERSON  GRI FFI S: You can take wup your
prelimnary nmatter when the case is called which is the Gonzal ez
case.

M5. POLIVY: Be glad to, yes, it is.

CHAI RPERSON GRI FFI'S:  Ckay, yes, na'am and you need
to turn on your --

A VA CE I have a prelinminary matter on the
Conzal ez case, too, about why the case should not be heard.

CHAI RPERSON GRI FFI S: Ckay, 1'Il tell you what,
because it's the only case in the afternoon, let's be all clear
and straightforward. Let's call the case and we'll get to the
prelimnary matters and we'll start right there and not waste any
time. W can call the afternoon case.

V5. BAILEY:  Application nunber 16823 of Humberto
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CGonzal ez, pursuant to 11 DCMR 3103.2 for a variance fromthe use
provisions to allow the expansion of an existing bed and
breakfast from six sleeping roons to 11 sleeping roons under
subsection 203.8 in the Dupont Crcle Overlay District 5-D the
site is zoned. It's located at 1720 16th Street NW Square 178
| ot 800.

Al those wishing to testify, please stand

(Wtnesses sworn)

M5. BAILEY: Thank you.

CHAI RPERSON CGRI FFI'S:  Thank you, M. Bailey. kay,
now we' re ready.

VB,  PQOLIVY: M. Chairman, | have a prelimnary
matter on the case you've just called. The public notice that
was given of this hearing relates to variance for bed and
br eakf ast . M. GIIl represents M. Conzalez and he has in his
pre-hearing nenorandum sought to bring before you not only the
variance for bed and breakfast but a variance to permt functions
or events to take place in the facility, which are not normally
permtted in R5-D

| would ask, M. Chairnman, for a prelimnary ruling
that such a hearing in inproper, no notice has been given and
that matter should not be heard today.

CHAI RPERSON GRI FFI S: Ckay. As it hasn't been
proposed to us at this point an additional variance to the relief

sought for this case, what I'd like to do is hold that and we can
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pick that up as the case proceeds as it nmay be answered or
addressed during the hearing.

M5, POLIVY: M. Chairman, the problem is, that
that is a requirenent of the DC regul ations that you give notice,
not that the party give notice and the only notice that appeared
in the DC Register --

CHAl RPERSON GRIFFI'S: No, | understand your point.

M5, POLIVY: -- related to the bed and breakfast. |
don't understand how we can do this as we go al ong.

CHAl RPERSON GRIFFI'S: Wl |, because what we've done
is call an application that has an advertised relief of a
variance of a use provision to allow expansion of existing bed
and breakfast. Wat you're indicating is that you anticipate as
this case proceeds, an additional variance request; is that
correct?

M5, POLIVY: Well, M. Chairman, M. Cell has put -
- has in his pre-hearing neno, said to you that that is the
variance that he brings before you, to variances, and if you | ook
at the introduction on his pre-hearing nmeno, the first sentence
explains that he is seeking a variance to pernit functions and a
variance to enlarge 11 guest roons and 13 staffs for bed and
br eakfast, two variances.

I'm asking you to rule at this juncture that any
di scussion, evidence, or anything else dealing with events is

i mproper because it should be noticed. M. Chairman, | would
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al so suggest that if M. Gonzalez wants this to be considered as
one, which | assune that there's some relevance for and nakes
sone sense, that this matter be continued and be properly noticed
and then come back and handl e t he whol e t hi ng.

CHAl RPERSON GRIFFI'S:  Ckay, M. Cell, did you want
to speak to that?

MR CELL: Yes, M. Chairman, thank you very rmnuch.
I'm Stephen Cell. I'"'m an attorney representing M. Hunberto
Conzal ez who purchase the Tutorski (phonetic) Mansion at 16th
Street and Riggs Place. M. Conzalez had filed the original
application and in that actually he asks specifically for two
vari ances, although it was not, perhaps, as apparent from the
front of the application.

But the materials associated with the application
do indicate that he also needs a variance for 13 enployees, only
six enployees at any one tine. And so that's a second variance
which could have been a special exception but because we have
nore special exceptions than are permtted, | guess they all
beconme vari ances.

The third variance would be to have events, which
was sonething which became an issue, became sonething that he
realized he would need to do after the application was filed and
came up, of course, in our negotiations with the ANC and other
nei ghbors. So we are, indeed, asking for three variances today.

W believe because at the ANC neeting it was well understood
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what we were asking for, that all three of these things were
di scussed at sonme length, that the community did, in fact,
under stand exactly what was goi ng on.

I would also -- well --

CHAI RPERSON GRI FFI'S:  CGo ahead.

MR CGELL: No, that's fine.

MEMBER ETHERLY: If I may, M. Chairman, just to
clarify, 1 believe the issue is the Decenber 13th notice
correct, for the public hearing date?

M5. PQLIVY: Yes, and it is ny understanding that
no further notice was given although a continuance did occur.

MEMBER ETHERLY: (Ckay, and just for the benefit of
ny col |l eagues, that would be Exhibit Nunber 20 in the file, the
noti ce dated Decenber 13th which refers to the application for a
variance from the use provisions. So once again, the concern is
that we're looking at potentially additional conponents to the
application that weren't appropriately noticed and you're
expressing sone significant concern  about whet her  those
addi ti onal conponents or aspects are properly the subject of our
conversation today.

M5. POLIVY: That's correct, M. Etherly. | would
be a little bit nore specific. | objected to the events portion
of it being noted. The variance as goes to the bed and
breakfast, there are a nunber of them that | have no objection,

if you want to set those and discuss the bed and breakfast. [|'m
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asking that the events portion which is a separate -- totally
separate variance not be discussed because this Board has not
gi ven the proper notice.

CHAl RPERSON (R FFI S: Vell, when we talk about
notice and this Board takes very seriously because that's where
obvi ously, people find out about the case and get involved, and
we do have several ways of noticing an application, ny question
to you would be, you do not believe by the notification of a
variance on this site, that there wuld have been proper
information or ability for sonmeone to cone in and look at the
case and see what was actually invol ved?

MB.  PCLIVY: M. Chairman, when this case was
noticed on the Decenber date there was no such -- the only
information that the applicant had given which is appended -- |
believe it's Exhibit 7 and it's appended to the Gty Planning
Ofice statenent. The anendnent regardi ng events was el aborated
and nmade far after the notice was given, and indeed, far after
the initial ANC neeting was had where the comunity was, in fact,
pr esent .

CHAl RPERSON GRI FFI S: So you're representing that
in fact the use variance wasn't addressed for the comunity.

M5, POLIVY: No, sir, the people who negotiated
with M. CGonzalez' attorney subsequent to the meeting have not
presented -- in fact, didn't even have an agreenent in tinme for

the last ANC neeting and the fact of the matter is, that the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

196

representations that M. Gonzalez nade to the community at both
that nmeeting and when we net at his house were far different from
what' s bei ng proposed now with respect to the events.

Again, |I'm trying to keep the events portion and
the bed and breakfast portion separate.

MR CGELL: M. Chairman --

CHAI RPERSON (R FFI S: One quick question then, so
what you're saying then, any representation from the ANC we have
today is without any discussion or know edge of the additional
variances; is that correct?

V5. PQLIVY: I'"'m not speaking for the ANC, M.
Chairman. |'m speaking as a nenber of the comunity who attended
those neetings and the fact of the matter is the reason | suspect
that that this Board did not give notice of those events was
because they were not aware of the tine that notice was printed
in the Register that that was a consideration.

Now, |'ve spoken to the --

CHAl RPERSON  GRI FFI S I don't know if that's
correct.

M5, POLIVY: Vell, |'ve spoken to the staff and
they said as far as they were concerned, the gentlenen inside and
he said he so informed M. Cell that this was strictly a bed and
breakfast variance as far as he was concerned and that's what he
gave notice of.

CHAl RPERSON GRI FFI S: Ckay. | cut sonebody off.
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M. Cell, was that you?

MR CELL: I was just going to say that M.
Conzal ez has been talking to neighbors, many nei ghbors for sone
time. Initially he had been talking to them about having events
but these would be limted to weddings, to fund raisers and the
like. The need to expand the events to other than weddi ngs and
fund raisers cane up in the course of the negotiations but the
fact that there woul d be sone events was, | believe, understood.

Now, | don't know if it was understood at the tinme
of the first ANC nmeeting but it certainly was when the ANC voted
to approve -- to go forward and to file a -- to reach an
agreenent and then to be able to approve the project. | don't
know at what point Ms. Polivy first |earned about the events, but
I know that they have been discussed for some time with the
nei ghbors, many of the neighbors and it is ny understandi ng that
she was given an opportunity to neet with M. Gonzal ez because he
met with many of the neighbors and she has not done so or chose
not to do so.

M5, PQLI VY: | hate to interrupt, M. Cell, but I
did neet with M. Gonzal ez.

MR GONZALEZ: M. Chairman, if | may, | actually -

CHAl RPERSON GRIFFI'S:  If you're going to speak you
have to conme to the table and be on a mcrophone. Gve nme your

nane and address.
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MR GONZALEZ: M/ nane is M. Conzal ez, Hunberto
Conzalez. | amthe owner of the property at 1720 16th Street NW

CHAl RPERSON GRI FFI' S Yes.

MR GONZALEZ: And | have attended the Decenber and
the January neeting of the ANC as well as the last neeting also

And at all three of the meetings | stated exactly what we're
here to bring in today. And the -- ny fell ow neighbor at the end
here, attended both the Decenber and January meeting al so. And
so | have to say that she, as far as |'m concerned, was aware of
all ny intents.

From the very beginning | stated in the public at
the ANC neeting exactly what |I'mhere to state today, and we have
been neking very, very much progress and trying to understand
each other and we have nade sonme changes because not everybody
was in accordance with what we -- with what | had to say at the
very begi nni ng.

So we have worked on this for the past two nonths.

She attended the first and --

CHAI RPERSON GRI FFI S: And | appreciate that. I
think we have what we need. |'mnot going to go in to establish
who knew what when. | think we have a serious issue in that even
if you look back at the application that canme in, it is a
variance for bed and breakfast. I think the question then goes
to, as this wevolved, as you're talking about, as often

applications do evolve, have we added on to this application nore
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than woul d be through comon sense understandable by the initial
and following notifications and that's where | kind of -- that's
where | want to establish if, in fact, what's being notified
m sl eads or doesn't give an understanding of what someone would
be concerned with and then cone down and look at the actual
appl i cation.

| would feel very strongly that we need to somehow
remedy that. I'm not convinced that that's the case at this
point but |I think | can hear others on that point.

M5. MTTEN M. Chairman --

CHAI RPERSON GRI FFI' S: Yeah.

M5. M TTEN: -- a few thoughts. One is that we
know that froma case that went to the Court of Appeals that with
a relatively narrow scope of special events, that special events
are sonetinmes considered to be accessory uses for bed and
breakfast. And clearly in this case by requesting a variance for
speci al events, the scope is beyond that and so | think fromthe
public's perspective, | think it's inportant that it be clear
that the scope is beyond that.

And so in asking for advertising a variance that it
be clear that there is, in fact, a variance for special events,
that we're not -- this is not an accessory use being proposed to
a bed and breakfast; point nunber one.

Poi nt nunber two is when we often -- not often but

when we sonetines have issues of notice, you know, we have the
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three forms of notice and sonetimes one of those forns fails, but
one or two of the other forns are intact. In this case we have
none of the three forns of notice intact because the variance was
sinply just not advertised and it's very -- we don't have the
nmailing to the property owners within 200 feet, we don't have the
proper notice in the DC Register or the proper notice being
post ed.

So | think that that also suggests that it's
i mportant that proper notice be given because not even one of the
typical forns of notice has been proper.

CHAI RPERSON GRI FFI S: And where do you see the
di screpancy in the noticing, just by the fact that it just states
one vari ance?

M5. MTTEN Correct.

CHAI RPERSON GRIFFIS: | see. And so what |'m goi ng
to do is interpret in that you're asking -- actually, proposing a
noti on of continuance and readvertising; is that correct?

M5. MTTEN.  Yes, sir.

CHAI RPERSON GRIFFI'S:  Ckay, so let's speak to that
then. M. Mtten, you're in support of that.

M. M TTEN Yes, and | -- just from a practical
perspective, | would suggest perhaps that we could decide parties
and you're not going to get a |lot acconplished today anyway
because unfortunately the civil infraction case went much | onger

than we anticipated, so | don't think there's going to be -- you
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know, it's going to be highly prejudicial to continue this

because the bulk of this case is going to be heard another day

anyway.

MEMBER ETHERLY: M. Chair, | would to an extent
associate nyself with the remarks of Ms. Mtten. | believe -- |
felt that -- | feel that there's going to be a substantial anount

of discussion that we're going to have on this particular
guestion and we were not even going to get within a width of sone
type of decision posture today on this matter.

That kind of left me feeling that we would be in a
position to nove forward because we're just going to scratch the
surface here today but | believe Ms. Mtten hit on that point
appropriately. Notice is an extraordinarily inmportant threshold
step for this Board. I'm sure everyone shares in that belief,
but I"'minclined for us to resolve the party issue at |east today
and see where we stand from a schedul i ng standpoint after that.

CHAI RPERSON GRI FFI' S:  Ckay, yes, you had a comment.

MS. HUBBARD:  Yes.

CHAI RPERSON GRI FFI S: And I'm going to have you
turn on the mke and the mkes flanking you to be turned off. o
ahead.

M5. HUBBARD: M nane is Harriet B. Hubbard and |
expect to apply for a party status as a representative of the
Residential Action Coalition and | have a prelimnary which nmay -

- | am asking that this case be dismssed with prejudice for the
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following reasons and | will now read them

In the record there is a license issued by the DC
government to M. Gonzal ez for a six-roombed and breakfast.

MR CGELL: Excuse nme, M. Chairman, | don't know
how you di sm ss a case you haven't heard yet.

M5. HUBBARD: Wit till | tell you -- I'mtelling
you why you nust --

CHAl RPERSON CRI FFI S: Vell, we haven't decided to
do that yet, but that's a good point. Let me just be clear on
what we' re doi ng here.

M5,  HUBBARD: I know what you are -- 1'm asking
that this be dism ssed because --

CHAl RPERSON GRIFFI'S:  Actually, let ne speak and |
may be clarification.

M5. HUBBARD: Excuse nme, M. Giffis. I''m sayi ng
that the zoning --

CHAI RPERSON CGRIFFIS: I'msorry, | do need to speak
now. | can recess and we can reconvene in a nonent, but let nme
just reiterate, what we're doing for ny own consideration and for
ny Board nenbers, we have a notion that is to continue this case
and readvertise. What | want to do --

M5. HUBBARD: This is to the point, to the point.

CHAI RPERSON (Rl FFI S: Ma'am really, if you allow
nme a few noments.

M5. HUBBARD: All right.
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CHAI RPERSON GRI FFI S: It's late in the afternoon
and we've had a very long day. So | like to repeat quite a bit
of what we're doing so | don't lose the attention of my Board
menbers and nysel f, frankly. | do not want to lose fact of the
matter that we have one notion which I will put aside because |
will now here the rest of any other notions or prelimnary
matters

VW will then return to all the prelimnary matters
in and order of which | decide and we will take them up at that
poi nt . So all in all, you're now free to continue with your
not i on.

M5. HUBBARD. Thank you very nmuch, M. Giffis. W
nmotion is to dismss this case wth prejudice or in the

alternative postpone it to a later date for the followng

reasons. | believe the adm nistration presented this case to you
in error. The notice says there is an existing bed and
br eakf ast . There is no such thing as an existing bed and
br eakf ast .

The only evidence in the file of an existing bed
and breakfast is a |license. However, you cannot get a license if
you do not have an occupancy permt. The premises has no
occupancy pernmt for a bed and breakfast. The |ast occupancy
permt in existence is for a roomng house and it's over 12 years
old. Now, these are facts that would be easily ascertai nabl e by

your staff. They know an occupancy permt is required with a
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l'i cense.

Furthernore, even if you were to hear this case,
under the dean Hands Act passed by the Gty Council, he could
not get a license or an occupancy permt because he's delinquent
in his taxes for last year and you can check that out with the
corporation counsel

CHAl RPERSON Rl FFI S Vell, that's beyond the
jurisdiction of --

M5. HUBBARD: MNo, it's not. You are required to go
by the nmost restrictive thing in the DC Code. That is what the
zoning regulations are to abide by, the nost restrictive of all
the things and the dean Hands Act was passed specifically to
prevent the issuance of any type of thing. So that the very
basis fromthe DC governnent, that license, there is no occupancy
permt. The only occupancy permit for this building is for a
room ng house and it's very old and you know that an occupancy
permt is required for a license, don't you?

CHAI RPERSON GRIFFI'S:  Haven't you just stated that
they have a license but you're refuting the fact that --

V5. HUBBARD: They have no license, they have no
occupancy pernit. The DC governnment issued in error a |icense.

CHAI RPERSON GRI FFI S: Ckay.

M5. HUBBARD: So the thing is, why did the Zoning
Admi nistration accept a case to be heard when there was no

occupancy - -
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CHAI RPERSON GRIFFI'S:  But on the basis of that fact
you --

M5. HUBBARD: Well, that's just one of ny points,
one point. In other words, that this is not an existing bed and
breakfast as you advertised. They have not hing.

CHAI RPERSON Rl FFI S: wll, | have in ny hand
actual |y Exhibit Nunmber 9 which has honme occupation permt.

V5.  HUBBARD: Wiere is the -- for what, an
occupancy permt?

CHAI RPERSON CGRI FFI S: Yeah, occupation permt for
one enpl oyee, six roons --

MB. HUBBARD: No, no, that's a license.

CHAI RPERSON GRIFFI'S:  No, | understand that.

M5, HUBBARD: That's not an occupancy permt.
That's not an occupancy permt.

CHAI RPERSON GRI FFI'S;  That's what you just said.

V5.  HUBBARD: Yes, you have to have an occupancy
permt to get a license.

CHAIRPERSON GRIFFIS:  Well, that's ny whol e point,
how does he have a |icense --

V5.  HUBBARD: Wiy didn't they check that? You
know you' ve got to have an occupancy permit.

CHAl RPERSON GRI FFI S Ckay, | think we get the
poi nt .

M5.  HUBBARD: That's point one. It is not an
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existing bed and breakfast. Al right. And there is no
occupancy permt for this building except for a room ng house and
it's very old. So as far as the public record goes, the use of
this building right now is as a rooning house. So if you're
going to advertise, an existing room ng house.

Al right, now this is for additional value uses
which are not stated in the advertisement but according to ny
study of the record, would have to be considered. 208B says that
the breakfast -- it nust be the only meal served and is served
only to overnight guests. Yet, M. Conzalez has stated that he
wi Il have special events in which nmeals and liquor will --

CHAI RPERSON GRI FFI S: Let's get into the nerit of
t he whol e case.

V5.  HUBBARD: Ckay, |'m just saying that | agree
with her, that the thing is that they will be serving neals that
the very fact that you're even considering that nmeans that they
will have to have --

CHAl RPERSON GRI FFI S: W're not considering that
because we're not to the case yet.

V5. HUBBARD: No, but you shoul d consider special
events.

CHAI RPERSON GRI FFI'S:  Ri ght .

V5.  HUBBARD: Al right, that you would have to
have a variance from 203. 8.

CHAI RPERSON  GRI FFI S: Ckay, so your point is
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there's a use variance required for the special events.

M5, HUBBARD:  Yes.

CHAI RPERSON GRI FFI S:  Ckay.

V5.  HUBBARD: Now M. GConzalez has not sought a
variance for 203.8, so that the neals and |iquor can be served at
speci al events. Now, this goes to another thing that's very,
very inportant. The planning report states that the floor area
of the Tutorski Mansion is 12,000 feet. Real estate tax records,
on the other hand, which have been going on for years with this
property, show that the floor area of that building is 9690.

CHAI RPERSON GRI FFI' S: Ckay, now wi t hout going --

MB. HUBBARD: Now, wait a second, | want to tell
you what you have to --

CHAI RPERSON GRIFFI'S:  Let me tell you what you need
to do.

MB. HUBBARD: -- on the variances, | have it all
witten out.

CHAI RPERSON GRI FFI'S: You know, |'mready for a 10-
m nut e. I think you ought to think about the decorum of what's
happeni ng here.

M5. HUBBARD: Pardon re.

CHAI RPERSON CGRIFFI'S:  If | interrupt you it is for
a purpose and |'d appreciate that, but frankly, | need to have 10
m nut es.

(Of the record at 5:02 p.m)
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(On the record at 5:10 p.m)

CHAI RPERSON GRI FFI S: Actually, 1'd love to have
this on the record, so you could turn your m ke on.

M5. HUBBARD: I mean, | don't want to upset you.
Renenber, 1'm 88 and |'ve been down here a mllion tines.

CHAI RPERSON GRIFFIS:  And | appreciate that and |
appreci ate your experience down here.

M5. HUBBARD: And | only have a couple nore points.
M/ entire testinony witten out was only two handwitten pages.

CHAl RPERSON GRI FFI S: And we're not even at the
testinony phase.

M5. HUBBARD: Well, | nmean to say ny support for ny
request for dismssal with prejudice.

CHAI RPERSON GRIFFIS:  kay. And this is what we're
going to do --

MB. HUBBARD: | want to ask for two nmore mnutes.

CHAl RPERSON GRI FFI S: Let me just explain, M.
Hubbard, what we're going to do because that seens to nove things
on in the normal circunstance. I"m going to let you speak and
I'm going to give you three mnutes and just lay it all on us.
I'mgoing to take copi ous notes and then we're going to nove on.

At the end of three minutes, | amgoing to stop you
because we do have a schedul e of tine.

V5. HUBBARD: (kay.

CHAI RPERSON GRI FFI S: And then we're going to go
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through what we can acconplish today and what we cannot, what we
need to do and what we cannot do. And so with that, | wll --
there was sonething else but I'm going to let it go. So, M.
Hubbard, it is yours for a couple of m nutes.

M5. HUBBARD: Al right. The applicant may need a
variance to 203.4, that is why the correct nunber of square feet
in the building nmust be known by the Planning Ofice. And as |
tell you, there's a discrepancy with what the Planning Ofice
says and what the Real Estate Tax Ofice says and that nust be
ascertai ned.

You can -- you know from studyi ng the applicant and
the Board of Zoning Adjustnent in postponing the last hearing on
this case, stated that special events will occur at the bed and
br eakf ast . That's when you postponed the hearing. If these
include meals of any kind, a variance to Section 203.8B mnust be
advertised and also a variance of Section 203.8 nust be exercised
(sic).

| do -- now, this is something | do not understand
nysel f . You know, the Board of Zoning Adjustment is prohibited
fromwiting zoning | aws and neking -- creating new uses.

CHAI RPERSON GRI FFI S: W' re often rem nded by our
conmi ssion on that.

M5. HUBBARD: A special event, that does not -- in
a residential area -- suppose | owned a big house in CGeorgetown

in residential zoning, and | decided that it's a pernmtted use in
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a residential zone to have a special event for --

M5. MTTEN M. Hubbard, that's actually speaking
to the merits of the case.

M5. HUBBARD: Al right, 1'm saying that you have
no right even to consider special events. Therefore, this hearing
shoul d be dismissed with prejudice. That's ny opinion.

CHAI RPERSON GRI FFI S:  kay, so the use variance for
230.8, which you talked about and also 203.8B, you're actually
saying --

M5. HUBBARD: 203, yeah.

CHAI RPERSON GRIFFIS:  -- we shouldn't hear at all.

V5.  HUBBARD: You shouldn't hear anything wth
regard to special events because you have no authority to do it.
You're not authorized to say what is special events. You're
creating a use that never existed before. And you can't wite
the regul ati ons yoursel f.

CHAl RPERSON GRI FFI'S:  Ckay. Anything el se?

M5. HUBBARD: No, that's it.

CHAl RPERSON (Rl FFI S: That was snoot h. | bet it
was the clock that actually --

M5. HUBBARD: Thank you.

CHAI RPERSON (R FFI S: | didn't realize that they
were going to turn that on but -- good, thank you. Any others?
Do we have any other prelimnaries? M. Cell, did you want to

speak to the list?
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MR CELL: M. Chairnan, | take very seriously the
fact that sonme nei ghbors now say that they did not have adequate
notice of the extent of the variances that we have now asked for.

Part of that is because it was an evolving process. | nust say
that I'm totally surprised having spent weeks talking with ANC
and nei ghbors, M. Gonzalez has had meetings and for us not to
realize that there was this -- that there were sone neighbors
that were going to cone and oppose us. Until last night when we
put the final touches on the agreement that we have with the
Advi sory Nei ghborhood Conmission and DCCA and sonme of the
nei ghbors, we were not aware of any opposition, at |east
opposition by close nei ghbors.

And I'm-- what | think | would like to ask you to
do because M. Gonzalez has a very, very strong need to at |east
get the ability to have 11 roons and extra enpl oyees, and both of
those were in the original -- in the application, the original
application that he filed. In fact, he detailed precisely how
many enpl oyees and what they would do and so forth, and the way |
refer to it as six enployees at all -- | mean, at one time, 13

enpl oyees on staff, just to nake it clear what we're asking you

do to.

W woul d ask you not to consider the events at this
tine. If we can conme back and do that, we would prefer, of
course, to be able to do that. |If you want us to refile for that

portion of it at a later time, we will do that and withdraw that
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portion of the request, but | don't think there has been an
indication that there was not adequate notice about the enpl oyees
and the 11 roons.

M5, POLIVY: Ch, yes, there is.

MR CELL: Unless | msheard.

CHAI RPERSON  CGRI FFI S: Let ne just get sone
clarification, M. Cell, on your point that the original
application listed the enpl oyees and the roons?

MR CELL: It did. It listed the 11 roons on the
face of the application.

CHAI RPERSON GRIFFIS: R ght, on the Form 2.

MR GELL: The supporting nmaterial also showed that

he needed to have 13 enpl oyees.

CHAl RPERSON (RRIFFIS: Ckay. | don't -- | mean, |
don't necessarily -- | don't see the enpl oyee nunber. | just see
the 11 on Form 2, which is Exhibit 1, it does list -- see, this

brings up an interesting point. The present use of property, bed
and breakfast, six roons; proposed use of the property bed and
breakfast, 11 roons and then it briefly gives the description.
Ckay.

MR GELL: And | might add that it's even possible,
if we're only talking about two variances, | nean, two changes,
from what is permtted in a honme occupation used as a bed and
breakfast, this could also be considered as a special exception.

However, we're willing to nmeet the needs of proving that a
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variance is required as well to assure that that does not becone
an issue that could hinder us on appeal

VB, PCLIVY: M. Chairman, | have tried not to
interrupt M. Cell because | would like to keep the focus on the
initial procedural question that's raised and that |'ve raised
and not get into how many variances he needs under the prevailing
regul ati ons

In fact, if we got to that, the way | counted, he
needs at |east seven. But that's, | don't think, a matter to be
di scussed at this point. | think at this point, perhaps the tine
is best used by focusing on the procedural questions that have
been raised and if there are procedural nmatters that can be
di scussed now and resolved and | don't know how | ate you nornally
go but perhaps that's the best way to spend what tinme we have.

CHAI RPERSON GRI FFI S: Vell, 1'm assum ng everyone
is prepared to stay till 10:00 tonight, so we'll let you know if
that's different. And that is a joke for the record, so you can

put that there was hunor and laughter in the crowd. Ckay, well

for procedural, well | think one, we're not going to finish this
today and so we are going to pick another date. Now the date
then in order for -- | think one way to look at this is actually

to establish now what we need to advertise for and pick a date

that coincides with the scheduling of sone sort of readvertising

Secondly, would be that we as a Board feel that the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

214

advertising that was done, was sufficient and that any changes or
mani pulations to the relief sought can happen by this Board
within the hearing and as we proceed. Either way, we're picking
a new date on this.

| think, if I'"'mnot mstaken, for readvertising to
allow tinme, we would have to be at probably the first week of
June. Any conments, nenbers?

M5. MTTEN If | nmay and | don't know that it goes
specifically to what you just said but | think it's part of the
package which is on what we're going to be advertising for
whether we -- if we readvertise or not, | think we're clearly in
a use variance node and | say that because in spite of the fact
that there's only two specific areas that M. Gell has
articulated that they're seeking to depart from which is the
nunber of guest roons and the nunber of enpl oyees.

| think in addition to that there's the notion that
the hone occupation is secondary to the primary use of the
property as a hone and | think we clearly are departing from
that, so that would, in nmy mnd, throwit over the hurdle of two
specific areas of departure from the section on bed and
br eakf ast .

So just to clarify, | think we're clearly in a
variance nmode and | think it would be -- | think given the timng
that you suggested, and the fact that, you know, it would be much

nore efficient to hear this all together, | think readvertising
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and just consolidating this into one proceeding is really the way
it's going to end up because of the timng.

CHAI RPERSON GRI FFI S: kay, and how did you want to
establish what we readvertise for? | mean, what we have is sone
notions and oral presentation today regarding quite a bit. Ve
have, even in M. Cell's subm ssion and pre-hearing statenent an
and/ or provision for special exception or variance. Do we need
to ask M. Cell to, in fact, submt exactly what is to be

advertised at this point?

M5, M TTEN | think that's appropriate. | think
that -- and | think it's not a good use of the Board's tinme to
try and sort that out. | think that M. Cell is well aware of

sone of the issues regarding the advertisenent that have been
rai sed, regarding specific sections of the ordinance, | think,
working with staff they can craft what should be an all inclusive
advertisenent for whatever is needed based on whatever agreenent
has been reached, you know, since fromthe tine of the original
advertisenent, things clearly have evol ved.

Vell, whatever that is, let's let M. Gell work

with staff to figure out what proper advertisenment should be

made.

CHAI RPERSON GRI FFI'S:  Good, and | woul d propose the
sane and | would instruct M. GCell, first of all, to be very
decided in exactly what will be advertised and obviously, that

will parallel with the hearing and the information that the Board
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will review and deliberate on. I think your client wants to
speak.

MR GELL: M. Chairnman, he can speak. I think
what he's going to say is that |'ve been instructed to ask you to
proceed with those itens that can be proceeded with that were
given notice, the 11 roons in the bed and breakfast and the
enpl oyees if that's pernissible, and we would then w thdraw the
other and reapply for the additional events and whatever at a
later time.

He really needs to have an answer on the 11 roons
and nobody has said that that has not been adverti sed.

MEMBER ETHERLY: M. Chair, if | may just add a
l[ittle, not necessarily a clarification but just to kind of
conplete the picture a little bit here, I'"'msure M. CGell and the
applicant appreciate the difficulty when we run into the
application process and perhaps not necessarily hit the
specificity that would, | think, help everyone understand
precisely what's happening, but just to kind of conplete our
record a little bit, I don't want to call it a hodge-podge; one
ny colleagues will note that we have Exhibit Nunber 1, which is
the application itself and we've been tal king about that at some
| engt h.

W have what's referred to as Exhibit Number 3 but
it may actually have been sone type of appendix to the

application which is |abeled "Existing use and intended purpose".
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It's labeled as Exhibit 3 in our exhibit log. It has a B on the
upper right-hand corner of the docunent which suggests that it
m ght have been an exhibit and it does note under intended use 11
roonms, nightly rental

It does reference with sone neasure of specificity
the nunber of staff nenbers totalling 13. This docunent, once
again, Exhibit 3, is dated Novenber 19th, 2001 which does match
the date which is noted on the application that appears to have
been conpleted by M. Gonzal ez. Once, again, it perhaps is not
the specificity or clarity that we want -- that we would
otherwise like to see on the face of the document but there is
sone indication there at least with those two docunents dating
back to Novenber 19th that there was sone effort to give sone
clarity to what we were looking at in ternms of the project.

I don't know necessarily where that |eaves ne, and
| apol ogi ze for just kind of putting it out there and leaving it
there, but once again, just to add a little bit of clarity to the
picture, as of Novenber 19th there were a nunber of things that
were in our files speaking to what ultimately is beconming a much
clearly application.

And, of course, we all noted that M. Gell joined
the process after that starting point and often tines counsel has
to play catch-up and work with what you have. So | appreciate
that, M. Cell, but | just wanted to note for ny colleagues that

we did have those docunents which appear to have been in the file
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on Novenber 19th, but once again, whether that's sufficient from
the noticing standpoint, that mght be a little difficult to say,
but I wanted to just add that additional piece to conversation
and di al ogue.

MR GELL: May | just add that on the face of the
application, it also indicates the business will create jobs in
the area and bring tourism The creation of jobs is, indeed, the
13 people that he had on the exhibit. It's sinply --

CHAI RPERSON  GRI FFI S: That's indirect, though,
isn't it?

MR GELL: It is but I nust say M. CGonzal ez, the
form was a bit confusing where it said proposed use of the
property. He did not equate use with nunbers of enpl oyees.

CHAI RPERSON GRI FFI'S: | see.

MR GELL: And he thought by adding that as an
exhibit that that would cover it.

CHAl RPERSON GRI FFI'S:  Ckay.

M5, PCLIVY: M. Chairman, may | inquire on the
renoticing, would M. Conzalez be required to specify every
variance that he's seeking under the provisions of 203.4, which
is the laundry list of things that he could -- exceptions that he
coul d seek, two or nore of which constitute a variance?

CHAI RPERSON GRIFFI'S:  Yeah, there would have to be
a clear statenent of what relief was sought.

M5, POLIVY: Wuld there be an opportunity for
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others to seek additions to the variance that he's seeking? In
other words, is he the one who puts the paraneters and if he goes
beyond those paranmeters, he can't get the approval or is the
qguestion of the noticing and what is to be noticed sonething that
is subject to the comunity coming in and saying, this is also
sonet hi ng he needs a variance for?

The reason | ask is | understand the tinme franes
invol ved in readvertising and | understand M. Conzal ez’ hope to
get this show on the road. And | think that it would be very
unfortunate if we came back and did it again and then there were
things that he didn't ask and we do it again and before we know
it, we're past Christnas.

CHAI RPERSON  GRI FFI S: wll, | think it would
behoove the applicant to have the correct docunentation that
supports their case. So obviously, if they don't have that
coming in, then that would in large part, go to the notification
but if they didn't then it would -- it could do nunerous things,
but it could, in fact, hurt their case or could get us involved
in a situation like this where we're trying to find clarity and
deci de whet her we actual ly readverti se.

So do you want to bring this up now?

M5. HUBBARD:. Could | ask for sonething, too, M.
Giffis?

CHAI RPERSON GRI FFI'S:  Yes, Ms. Hubbard.

V. HUBBARD: That the Planning Ofice be
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instructed to ascertain all of the facts in witing that | have
adduced in ny plea to have the case -- because their job on this
case, in ny opinion, was very poor.

CHAI RPERSON (RI FFI S: Ckay.

M5. HUBBARD: And | nean to say the m stakes they
have nade about now ascertaining the correct use and the amount
of square footage and so forth and so on. If you would ask them
to wite a new report for you when you have the case come ahead
agai n.

CHAl RPERSON  GRI FFI S "Il take that under
consi derati on. I think that one, the points that you bring up
are perfect for, in fact, questioning, if you becone a party and
cross examning the Ofice of Planning.

M5. HUBBARD: h, please don't nake ne do that.

CHAl RPERSON  GRI FFI S [ 11 take that under
consi deration al so. Let's stick to the issue at hand here
because the tine is ticking down and | want to figure out where
we're going fromthis, so | need to hear from the Board nenbers
again, and what we are interesting in doing. VW have two
options, | will put it up to this.

W can set a new date for this as quickly as
possi ble. W can set a date that acconmodates the readverti sing,
ask the applicant to subnmit those specifics and nove with that.
| think that would renedy all the concerns at this point. A |lot

of what has been brought up this afternoon will actually have to
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be renedied or discussed and heard in the case itself and so
we'll start with whoever wants.

M5. MTTEN. M. Giffis, | guess |I'mnot going to
repeat what | had suggested earlier. | am the Board nenber who
needs to leave first, so | can be here for another 15 ninutes and
I don't know how | ong the rest of the Board menbers were planning
on staying but | just don't know how rmuch ground you're going to
be able to cover today if you proceed with just the variances
that were advertised.

CHAl RPERSON GRIFFI'S: R ght.

M5. MTTEN. So --

CHAI RPERSON (Rl FFI S: No, I'm sorry if 1'm not
clear. | want to set a new date now which nmeans we just continue
this or do we readvertise which sets us a different date and you

had spoken of readverti sing.

M. M TTEN Well, it does give us a different
date? | thought the earliest date was June no nmatter what.

CHAI RPERSON (R FFI S: Vell, I'm kind of assuning
that we could be flexible on our schedule but maybe | should

actually figure that out.
M5. MTTEN | didn't get that inpression earlier.
M5, BAILEY: M. Chairman?
CHAl RPERSON GRI FFI'S:  Yeah.
V5. BAI LEY: The dates we're looking at is June

4t h.
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MEMBER ETHERLY: And Ms. Bailey, that's under any
ci rcunst ance.

M5. BAILEY: Yes.

CHAI RPERSON GRI FFI'S: Any ci rcunst ance, okay

MR MCONE: M. Chair, Vince Mcone, Chair of the
Dupont G rcle Advisory Nei ghborhood Association. | would ask the
Board's consideration that when this is rescheduled for the
benefit of the neighbors who are involved, that it be first on
the docket that day or first on the afternoon schedule. It's
al ways very educational to sit in BZA hearings.

CHAI RPERSON (RI FFI S: That's very kind of you to
say.

MR M CONE: But certainly on behalf of ny
constituents, in DCCA who worked in negotiating would ask that we
be first on the docket.

CHAI RPERSON  GRI FFI S: Yeah, and we absolutely
appreciate that and I'mglad you bring that up. W do and will
nmake all accommodations possible to do that, although the early
afternoon was a nail biter, so I know you enjoyed the show, the -
- | think that would be absolutely appropriate and we do give
priority as best as possible to things that are continuing and
have been in the pipeline so to speak.

So that being said, | -- we don't have a choice at
this point, so | think what we'll do is set this for June 4th.

And are we talking afternoon? I'msorry if you said that.
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M5. BAILEY: June 4th is one of your neeting days
so it will be in the afternoon. It will be the first case in the
af t ernoon.

CHAI RPERSON (RI FFI S:  Ckay.

M5. M TTEN Could we wite sonething on the
schedule that makes it the only case of the afternoon because,
you know, it's going to be lengthy and just to kind of nake up
for whatever we don't get to today, if we were, you know, not to
schedul e anything else that day, we could cover a significant
amount of ground that afternoon.

CHAI RPERSON GRIFFI'S: | woul d absolutely agree with
that and | would suggest that we do mark the entire afternoon for
this case at that point.

M5. BAILEY: M. Chairman.

CHAI RPERSON GRIFFI'S: Hold on just a second. Yes,

sir

MR GONZALEZ: M.  Chairman, [''m sorry, I
apologize. | knowthat it is late, it's been a long day and that
we do want to get honme. | wanted to just make a quick statemnent
and the statenent is that when | actually filled out this
application, | obtained help from somebody here at this office.
A gentlenan helped ne that worked here to fill out this
application and | filled it out according to his guidance here

when | turned it in.

And | had all ny intentions as | added the
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information that M. Eherly found in there and even if ny
nei ghbor states that we should not consider the rest of the
things that were not properly advertised, | know that it's late
but I would like to ask you to please at |east consider the 11

bedr oons toni ght.

CHAl RPERSON  GRI FFI S Vll, and | absolutely
appreci ate that. If we even started, we wll |ose one of our
Board nenbers in a matter of nonents. W would not continue
passed -- | nean, even if | pushed to 7:00 o'clock, there's no
way we would acconplish the entire case. W just couldn't
conceivably get through it, so | think it is actually nore

beneficial although it's harder to push this to June, it is nore
beneficial for your entire application to take it all up at once.

As you're seeing right now, we wll probably be
bogged down in a lot of questions of how we differentiate one
vari ance from another and where it goes. | think it would be a
heck of a lot cleaner and maybe even nore expeditious if we do
this all together.

MR GONZALEZ: Al right.

CHAI RPERSON CGRI FFI S: And if | thought that we
could get sonething acconplished and a bench decision on
sonething today, | would nove ahead. I would even keep Board
menbers even later than that, but | don't see that happeni ng.

MR GONZALEZ: |Is there no way to give everybody a

time [imt to express their --
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CHAI RPERSON  GRI FFI S: | nost certainly wll in
June.

MR GONZALEZ: Ckay. Al right, thank you.

M5, PCQLIVY: M. Chairman, may | request that you
recogni ze the Gty Planning report was nade strictly on the basis
of bed and breakf ast.

CHAl RPERSON CRIFFI'S:  Yeah, and we'll take care of
that. And frankly, the Board and the staff, which is very able,

and the Ofice of Planning representative have been through this

entire afternoon hearing this. You know, once we have
readvertising, Ofice of Planning wll have anple tine for
revisions to any of their neno. It goes w thout saying but now

that you've said it, we can reiterate.

Certainly Ofice of Planning will be rel ooking at
this and if there is revisions needed or required, it wll take
place as in all other of the information and if there are other
government agencies that then need to weigh in, they will do so
also. M. Mtten?

M5, MTTEN. | did want to just for the benefit of
the applicant go back to sonething that M. Hubbard raised, which
her viewis that it is outside the purview of the BZA to grant a
use variance because it, you know, on its face violates the
spirit of the zoning regulations but for the benefit of the
applicant, the test for a use variance is a very difficult test

to neet for the reason that Ms. Hubbard articul at ed.
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So | would recommend that you spend quite a bit of
time focusing on that test and trying to neet the burden because
it's a very difficult burden to nmeet and | just wanted to give
you the benefit of that thought.

CHAI RPERSON GRIFFI'S:  And | appreciate that, okay.

MR CELL: M. Chairman --

CHAI RPERSON GRIFFI'S:  Yes, M. Cell.

MR CELL: -- 1 really haven't heard a decision on
whether the Board is willing to go forward only with the question
of the 11 roons and the enployees and | realize you have limted
dates, but | think the June 4th may have been a date which
reflected the fact that there would need to be advertising.
There woul d not need to be readvertising on --

CHAl RPERSON CGRIFFI'S:  No, and | should be clear on
that. | actually -- it was ny assunption and | thought that
perhaps we could squeeze it in, but ny Board nenbers corrected ne
and the staff has indicated that there is no other time although
-- hold on just a second.

If there's any good news, we have no room in our
schedul e which neans business nust be booming but that is not
good news for this. At best case scenario, we would have an hour
or less in an afternoon to even start this up again, if you were
not to readvertise and just go ahead with what is advertised.
I'm not prepared to do that because | think it would not be

efficient and it would be essentially continued to be heard again
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close to or on the 4th of June in which case | would suggest and
| think that | would like to, if there aren't strong objections,
M. Cell, set this for June 4th and give you the opportunity to
work with staff for the readvertising of this application.

And | nean, 1'lIl be fairly forceful. I think you
need to readvertise but -- well, there it is.

MEMBER ETHERLY: M. Chair, if | may just add a
little bit of neat to that w thout going too far because M.
Mtten has to leave, essentially, M. Cell, what you're |ooking
at is you can water this down to the nost basic, nost fundanental
el enent that you and your client can agree upon, potentially get
squeezed in as the Chair said for possibly an hour if you're
lucky and still have the very significant possibility that that's
going to have to get continued because, of course, we still have
the party issue to deal wth.

O you look at the June 4th date where you have
some fair certainty, nore than fair certainty that you have a
chance to get your whole basket in front of the Board and you get
everything dealt wth. That's not a great time table, |
understand and | think this Board wunderstands from the
applicant's standpoint but that's probably -- that's your choice
and it's not a great one.

MR CGELL: Well, thank you, M. Etherly. Could I
ask what date you were | ooking at?

CHAI RPERSON (RI FFI S: Ch, I'm sorry, oh, you nean
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for the next --

MR CELL: For the hour.

CHAl RPERSON GRI FFI'S:  -- squeezed in?

MR CELL: O was that -- perhaps you were thinking
of several possibilities but --

CHAI RPERSON GRI FFI S: Wl l, yeah, it was several.
| mean, they were out towards end of April, possibly md-My. |
nmean, you know, when you get into that scenario, it's not that
far anay and I'm going to have to confirmthese dates because |'m
| ooking at a schedule that nay not be totally updated and there's
ot her things that are happening. kay.

MR CGELL: | guess we'll go for June 4th.

CHAI RPERSON GRI FFI 'S Ckay.

M5. POLIVY: Wuld that be at 1: 00 o' cl ock?

CHAl RPERSON GRI FFI S: Yes. June 4th it is set for
the first and the only in the afternoon and we'll start at 1:00
o' clock and we will start everything at that point. W wll not
go through party status today as we would anticipated or we would
hope that perhaps through readvertising and also through the
nei ghborhood agreenent that | wunderstand has been signed and
drafted that we nmay | ose parties or change the party status.

Yes.

MR MOCONE: That is one question that | had, in
terns of the readvertising, do neighbors need to reapply for

party status on the second case? Is this de facto? Is a
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withdrawal on the original case? Wat are the standards that the
nei ghbors need to be aware of to obtain party status?

CHAI RPERSON CRI FFI S: That's an excellent point.
I'mgoing to actually turn to corporation counsel to corporation
counsel to give us an indication of if this is readvertised is
this an entirely new case or can we hold the basis of what we
have now?

M5. SANSONE: | think, M. Chairman, there would be
an opportunity for persons that haven't requested party status to
do so with respect to the new relief and the ones that have
applied would continue over, although if they' ve entered into
sone settlenent agreenent, perhaps they could withdraw their
request which would sinply our housekeeping. That would help a
| ot .

CHAI RPERSON  GRI FFI S: Ckay, in which case, if
you're in now, you're okay. Is that fairly clear for everybody?

MR MCONE: Yes, thank you. Thank you, M. Chair

CHAI RPERSON GRI FFI S: Ckay. Let me be clear on
that. If you have nmade a request for party status, then you
don't need to nmake a new request and that request wll be
addressed by the Board on June 4th. Does that answer?

M5. BAILEY: M. Chairman, should we get sone dates
for when subm ssions are to be made or -- nornally the ANC report
is due seven days before the hearing. Are we sticking with that

policy? OP report is due seven days before the hearing. Are we

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

230

sticking to that policy, the sane policy would apply?

CHAl RPERSON (Rl FFI S: Yeah, | think we'll stick to

the set schedul e on this.

M5. BAILEY: kay.

CHAI RPERSON GRI FFI'S:  Thank you for that. Anything

el se? Good, well, | appreciate your tine this afternoon and

sorry we couldn't nove on further. And this would the adjourn

the 19 March 2002 afternoon public hearing.

(Whereupon, at 5:48 p.m the above-entitled natter

was concl uded.)
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