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P-ROCEEDI-NGS

2:45 p. m
CHAI RPERSON GRI FFI'S: This is, of course,
the June 4, 2002 public hearing of the Board of Zoning
Adj ustnent for the District of Colunbia. M nane is
Geoff Giffis. I am the Chairperson. Joining ne
today will be Ms. Anne Renshaw, who is the Vice Chair
and she’'ll be sitting in this seat right to ny left,

and we w |l get her back out here.
M. Curtis Etherly is on ny right and M.
David Zaidain representing the National Capitol
Pl anni ng Comm ssion on ny left, and the representative

fromthe Zoning Commi ssion today is Ms. Mtten.
Copies of today’'s hearing are avail abl e
for you. | imagine you ve had enough tinme to figure
out where everything is, but let nme just point it out.
It’s the table with the door where you do enter into,
you can get those agendas.

Let me lay out a few quick things. Wen
presenting to the Board, you' re going to cone forward.
You're going to be at the table and you're going to
need to speak in to the mke. The entire proceeding
and everything that happens in this roomis recorded.

So we want to absolutely hear everything that you
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have to say, so speak in to the m crophone.

W do not want to have any other
di sruptive noises or actions that detract fromwhat we
are listening to or any testinony that m ght be given.
So, any persons planning to testify, of course either
in favor or opposition to an application, can cone
forward. | need to get through this and then I wll
address you. Thank you very nuch.

You are to fill out two w tness cards.
Wtness cards are at the table you cane into and there
are additional ones at the table in front of us. Wen
you conme forward to speak to the Board, you need to
give both of those cards to the reporter, who is
sitting to ny right.

The order of procedure for special
exception and variances this afternoon will be first
statenents and w tnesses of the applicant. Second
woul d be governnment reports, including Ofice of
Pl anni ng and any ot her governnent reports to which we
have.

Third, will be the report of the Advisory
Nei ghbor hood Conmm ssion. Fourth, would be parties or
persons in support. Fifth, would be persons or

parties in opposition; and sixth, would be closing
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remarks by the applicant.

Cross-exani nati on of Wi t nesses i's
permtted by the applicant or parties. The agency
within which the property is located is automatically
a party in the case. The record will be closed at the
conclusion of each case, except for any materials
specifically requested by the Board, and the Board
and/or staff will specify at the end of the hearing
exactly what is expected and the date when the persons
must submt the evidence to the Ofice of Zoning.

After the record is closed, of course, no
other information will be expected or accepted by the
Board. The Sunshine Act requires the public hearing on
each case be held in the open before the public. The
Board may, consistent with its rules of procedure and
the Sunshine Act, enter executive session during or
after the public hearing on a case for purposes of
review ng the record or deliberating on the case.

The decision of the Board in these
contested cases nust be based exclusively on the
record and, therefore, we ask that in order not to
have the appearance to the contrary, persons not
engage Board nenbers in conversation.

At this time, you can please turn off al
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your beepers and cell phones so as not to further

di srupt the proceedings. W will make every effort to
conclude this afternoon by six o clock. If we |ook as
t hough we need additional time, | wll wupdate

everybody in the roomand ascertain what schedul e, and
if we will proceed beyond that.

At this tine, the Board w | consider
prelimnary matters. Prelimnary matters are those
that relate to whether a case should or will be heard
t oday, such as request for postponenent, continuance
or withdrawal with proper and adequate notice of the
heari ng has given.

If you are not prepared to go forward
today in the case, or if you believe the Board shoul d
not, now is alnost the tine to raise such a matter.
First, I will got to staff to see whether they have
any prelimnary nmatters for the Board.

M5. BAILEY: M. Chairnman, good afternoon,
menbers of the Board.

CHAlI RPERSON GRI FFI S: Good afternoon.

MS. BAILEY: We do not. Staff does not.

CHAlI RPERSON GRI FFI'S: Very good, thank you
very nuch. Ckay, and thank you so nuch for your

patience, but | amrequired to go through all of that
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before | hear anybody and | do believe it’'s Mss
Hubbard i ndeed. |If you wouldn’t mnd turning on your
m crophone, | believe that you have a prelimnary

matters, perhaps for the Board.

M5. HUBBARD: Yes, | do.

CHAlI RPERSON GRI FFI'S:  Coul d you introduce
your sel f pl ease?

M5. HUBBARD: M/ nane is Harriet Hubbard.
| represent the Residential Action Coalition in Case
16823. |I'm asking that this case be dismssed with
prej udi ce.

CHAI RPERSON GRI FFI'S: | ndeed.

MS. HUBBARD: And should not be heard and
should be dismssed with prejudice for the
foll owi ng reasons. You were a nenber at the
| ast hearing of this Board on this case. It
was pointed out by nme, and | believe not
guesti oned by anyone here, that this particular
bui | di ng, Totorsie Mansion, was not an existing
bed and breakf ast.

CHAI RPERSON GRI FFI S: Okay.

M5. HUBBARD. Al right, however it was re-

advertised as an existing bed and breakfast in the

official adverti senent.
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CHAI RPERSON GRI FFI'S: | see.

M5. HUBBARD: All right.

CHAI RPERSON GRI FFI S: Ckay.

M5. HUBBARD: That's nunber one.

CHAI RPERSON GRI FFI S: Good.

M5. HUBBARD:. There is no occupancy permt
of any kind and | challenge anybody in this roomto
produce one. Al right. [In that respect -

CHAl RPERSON GRIFFI'S: Let ne interrupt you
just briefly for a second in terns of procedural
matters, and | think it will be nore expeditious if we
went this was. First of all, I can’t hear notions
from anybody who is not a party.

M5. HUBBARD: | ama party.

CHAl RPERSON GRI FFI'S: Therefore — wel |, if
" m not m staken —

M5. HUBBARD: | believe the prelimnary
notion is not restricted to parties. | never heard of
that before. Anybody that can get up and make a
prelimnary notion.

CHAI RPERSON GRI FFI' S: That may be agreed.

M5. HUBBARD: W requested to be a party.

CHAlI RPERSON GRI FFI'S: Exactly, and this is
where I’mgoing with this.

M5. HUBBARD:. And the thing is, |I’'ve dealt
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with this Board for some 40 years and never heard
anyt hing of the kind.

CHAI RPERSON GRIFFI'S: M. Hubbard, why
don't you and | have a little bit of an agreenent
here? M/ biggest concern is just getting an efficient
process toget her.

M5. HUBBARD: So am|. That’'s what I'min
favor of.

CHAI RPERSON GRI FFI'S: Good, so what |I'm
going to ask is your indulgence to listen to ne as |
wi Il endeavor to listen to you. And ny point is, |
think it may be prudent for us to establish party
status at this point, and then after parties are
est abl i shed, we can hear notions that may affect the
entire case.

If | have a notion from even an
individual, I’"’mgoing to need parties to speak to that
nmotion in order to informthe Board.

M5. HUBBARD: They can do that. M.
Giffis —

CHAI RPERSON CGRIFFIS: But they can't if
they’'re not already parties.

M5. HUBBARD:. See that is sonething we
never had before, because | have been -

CHAI RPERSON GRI FFI'S: You’ ve never been in
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a case where parties were chosen?

M5. HUBBARD: Not when a prelimnary matter
was involved. For exanple, a person who is just a
nei ghbor who has never received notification, who has
never even witten to the Board, who m ght have heard
t he day beforehand can cone in here and protest that
the case not be heard because of |ack of proper
notification.

They don’t have to have party status to
have a prelimnary matter. Let ne tell you, M.
Giffis, | have years of experience with the Board,
and with the —

CHAI RPERSON GRIFFI'S: | understand that,
and we have great respect for you.

IVS. HUBBARD: Al | right, and the
Adm ni strative Procedures Act, the Sunshine Act -

CHAI RPERSON GRIFFIS: 1’11 tell you what.
Let’s cut to the chase and give it to the corporation
counsel right now.

M5. HUBBARD:. All right, let ne state just
briefly what | have in m nd.

CHAI RPERSON GRI FFI'S: Actually not, if you
don’t m nd. I’"m going to just get a quick opinion
fromcorporation counsel on prelimnary matters, and
then I'm going to actually, 1 think it’'s nore
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advant ageous in ny respect to establish status at this
poi nt .

M5. HUBBARD: |’ m not recogni zed then.

CHAI RPERSON GRI FFI'S: But did you have any
conment on that?

M5. SANSONE: M. Chairman, as you know in
1999, the Board's rules were strengthened to provide
greater structure to the procedures regarding
requesting party status and kind of give that sone
nore status than it had in the past. Accordingly, the
Board’ s practice since those anendnents has been to
address party status first and then take up any
noti ons, such as notions to dism ss second.

I think probably Ms. Hubbard is correct in
saying if there was a notice problem and she didn't
know to request party status and wanted to bring that
to the Board’s attention, that coul d take precedence.
But in this case, we had a request for party status
previously, so we don’t have that problem

I would suggest the Board keep with its
normal practices and address all the requests for
party status first and then we can get on with any
noti ons second.

CHAI RPERSON GRI FFI'S: | woul d agr ee.

M5. HUBBARD: The ot her reason why a case
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shoul d not be heard -

CHAIRPERSON CGRIFFIS: I'm not in any
i ndi cation saying that we're not going to hear those.
W' re going to get to all of them It’s going to be
nore informative for our Board in order to nake
deci si ons on each and every notion that anyone brings
up is if we have responses fromthe parties as they're
est abl i shed.

So with that in mnd | think we should,
Board nenbers, pursue that and let’s get it all out in
front of us. W ve got quite a bit. Yes, sir. Youre
going to need to be at the table on the m ke.

MR. SALAS. Yes, ny nanme is Max Sal as.

CHAl RPERSON (RIFFI'S: Coul d you turn on the
m ke before you speak?

MR. SALAS. Sure, and | just wanted, |
t hought this was schedul ed for one o’ clock today. |
have another comm tnent, and | wondered if you could
take sone of the w tnesses out of order, or that if
you can give ne a better tinme line, | can go neet ny
conm tment and cone back. |'mgoing to speak agai nst
it, against the amendnent.

CHAI RPERSON CGRIFFI'S: Gve ne your nane
again, sir.

MR. SALAS: Max Sal as.
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CHAI RPERSON GRI FFI S: | ndeed.

MR SALAS: See, we were schedul ed at one
o'clock, I mean | thought we were schedul ed at one
o’ cl ock.

CHAl RPERSON GRI FFI'S: The afternoon session
starts at one.

MR SALAS: And | just, |I’ve got a previous
commtnent |’ve got to take care of. | would very
much appreciate it if you d tell ne what the procedure
or the time line is going to be.

CHAI RPERSON GRI FFI'S: Are you requesting
party status or are you just conming to testify in
opposition to the application?

MR.  SALAS: Just sinply testify in
opposition, yes sir.

CHAl RPERSON GRI FFI'S: kay, well here’s ny
qui ck down and dirty time line. | would say first of
all, we would hear the applicant’s case. W wi |l hear

then all the governnent reports and everything el se.

W will go to all the parties’ cases in support and
testinmony in support. W will then go to all the
parties’ cases in opposition. Then we wll go to
persons in opposition. Then we’'ll have cl osing.

| probably m ssed sonething along there,
but that’'s the general gist of it. You woul d be
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fourth or fifth down the line. | would not think we
got to that anywhere before five o’ clock. Yes, or
today frankly.

MR SALAS. (kay. Wll okay, that answers
my question. That’'s all, and are you going to keep
themin order?

CHAlI RPERSON GRI FFI' S: Yes.

MR, SALAS: Ckay.

CHAI RPERSON GRI FFI'S: Yes, it doesn’t nake
sense if | start.

MR SALAS. Are you going to limt the time
t hat peopl e have on each one of thenf?

CHAlI RPERSON GRI FFI'S: Yes.

MR. SALAS. And that’s going to be how
| ong?

CHAI RPERSON CRIFFIS: W will establish
persons have three minutes to give testinony before
the Board, either in support or in opposition. | can

tell you that this Board is very often flexible with

t hat .

MR. SALAS: Thanks.

CHAlI RPERSON (RI FFI' S: And accommodat i ng but
in that the fact of the matter that we have, | think,

54 requests for party status, that’s a bit of an
overstatenent on ny part.
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MR. SALAS: Ckay.

CHAI RPERSON CGRIFFI'S: | think the record
should note sone |aughter in the crowd when | said
that and ny point being, depending on how many parties
if they consolidate, how many parties they all put on
cases, we'll have to establish the tine based on the
applicant’s case that's set and they will have the
majority of the tine. We will need to limt.

W also will not allow, as we get into
t hese things, redundant testinony. W won't be rude
wth it but we will nove you along if we’'ve heard
somet hing that’s of redundancy, so.

MR. SALAS. Great, thank you very nuch.
That’s all | needed. | just wanted to nake sure |
wore ny bright tie today and wanted to nmake sure that
everybody noticed and knew that | was here. And so, |
will |eave and cone back and I'’msure you' Il still be
her e.

CHAI RPERSON (RI FFI' S: Good.

MR. SALAS: So thank you very nuch.

CHAI RPERSON GRI FFI' S: Thank you.

M5. BAILEY: M. Chairman, are you ready
for the case to be called now?

CHAl RPERSON GRI FFI'S: Ww, have we not even
done that yet? | think we better, otherwi se we can’t
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do anything else, right? Thank you, Ms. Bail ey.

M5. BAILEY: Application No. 16823 of
Hurmberto Gonzal ez, pursuant to 11 DOMR ¢ 3103.2 for a
variance from the wuse provisions to allow the
expansion of a bed and breakfast from six sleeping
roons to 11 or nore sleeping roons, with group or
soci al events under Section 350, in the Dupont Crcle
overlay district. The site is zoned also R-5-D, and
it'’s located at 1720 16'" Street, N.W (Square 178, Lot
800) . All those persons wshing to testify
t oday, please stand to take the oath.

(W TNESSES SWORN. )

M5. BAI LEY: Thank you. Please be seated.

M5. HUBBARD: M. Giffis, may | now nmake
ny statenent.

CHAI RPERSON GRIFFI'S: Ckay, | need the
physi cal but thanks. Ckay, Board nenbers let’s take
up Exhibit 32, the Residential Action Coalition

request for party status, which was tinely filed,

Exhi bit 32.

( PAUSE)

CHAl RPERSON (RI FFI' S: Ckay, | thought there
was additional sheets on this, but |I’m showi ng one

page that says Residential Action Coalition voted
unani nously to oppose. Further, the Residential Action
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Coalition has nenbers living in close proximty to
1720 16'" Street, N.W whose interest in their |iving
and quality of life will be adversely affected.

COW SSIONER M TTEN M. Chairman, | think
that perhaps it would be worthwhile for the Board,
given that there are two community groups that have
requested party status and they may have overl appi ng
constituencies and it’s | think typically the view of
the Board is that there should not be redundancy anong
the interests that parties represent.

So, | think it would be appropriate to
consi der the request of the Dupont Circle Citizen's
Associ ation, at |east for purposes of, you know,
di scussion to think about them and the Residential
Action Coalition together so that we can sort out
whet her or not there’ s overl appi ng constituencies.

CHAI RPERSON GRIFFI'S: If 1’ m not m staken,

| ast we were here we had that discussion and actually
asked people that they mght tal k. But please, sir,
why don’t you introduce yourself.

MR HLL: My name is GII HIlI. 1'mthe
chair of the Zoning Commttee of the Dupont Circle
Citizens Association and also the second vice
presi dent.

CHAI RPERSON GRI FFI S: Ckay.
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MR HLL: I would Iike to suggest that the
testinmony that I will give may not be the sanme as the
testinmony that the Residential Action Coalition wll
give and I woul d suggest that we be separate fromthe
Resi dential Action Coalition.

CHAl RPERSON (RIFFIS: R ght. GCkay. And M.
Hubbard, you would agree with that?

M5. HUBBARD: Yes, M. Giffis. The only
thing is | do know that our positions are sonewhat
different.

CHAI RPERSON (RI FFI S: Ckay.

MS. HUBBARD: And on the other hand, is
this the proper tinme for me to ask that the case not
be heard because it was falsely advertised? | nean |
do not want this point to escape, and | believe nyself
that nmany reactions fromthe comunity are based on
the false inpression of what the case is all about
because it was fal sely adverti sed.

CHAI RPERSON (R FFI'S: This is what 1'd |ike
to do.

M5. HUBBARD: |'d |ike to nmake that point
NOW.

CHAI RPERSON GRI FFI'S: Wl l, what I'd like
to do is just proceed with what we have started to do.

M5. HUBBARD: All right.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




19

CHAI RPERSON GRI FFI'S: And there is no way
that I wll stop anyone from giving testinony or
maki ng notions and certainly ones of great magnitude
like that. But tine and procedure are of utnpst
i mport ance.

M5. HUBBARD: All right, 1'd like to be a
separate party.

CHAl RPERSON (Rl FFI S: I ndeed, thank you for
t hat . Al right, let’s take these two first, the
Residential Action Coalition and Dupont GCrcle
Associ ation. M. Hubbard, did you have any additi onal
subm ssion than the letter that | just read, the two
par agraph letter?

M5. HUBBARD: Oh, | have lots of stuff.

CHAI RPERSON GRIFFI'S: No. No. In regards
to the request for party status specifically and only?

M5. HUBBARD: Ch, ny position in asking for
the case be dism ssed with prejudice is not the sane
as opposition.

CHAI RPERSON GRI FFI' S: Per haps they shoul d
be.

M5. HUBBARD: The request for opposition.

CHAI RPERSON GRI FFI'S: You' re going to have
to allow me to be clear.

M5. HUBBARD: All I'msaying is —
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CHAI RPERSON GRI FFI S: No. No. I
under stand what you’'re saying. Wiat you need to do is
answer ny question and that will help us nove on nuch
qgui cker.

M5. HUBBARD: What is it?

CHAIRPERSON CGRIFFIS: | want to know
whet her you submitted anything in addition to the
| etter requesting party status?

M5. HUBBARD: Well Ms. Echols wote
another letter in on ny behalf, which is in the file.

CHAlI RPERSON GRI FFI'S: She wote one letter
dated March 1 -

MB. HUBBARD: No, there’s another one |ater
on in general opposition, parking and so forth. It's
somewhere in the file.

CHAI RPERSON CGRIFFI'S: Are you aware the
regul ations that set forth the requirenents that need
to be submtted for us to deliberate and bestow party
status, Ms. Hubbard?

M5. HUBBARD: | read it down here to your
staff as to whether the letter was sufficient before
it was sent and they said it was just fine. | went
into that. I"ve witten many letters before, M.
Giffis. There are two letters in the file fromthe
Resi dential Action Coalition. It was not unusual for
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citizens associations that have the sane constituency
to appear at hearings. One of the biggest zoning
heari ngs we ever had -

CHAI RPERSON GRI FFI'S: That’s not an issue
that we're —

M5. HUBBARD: Well, | nean to say, you
brought it up yourself.

CHAI RPERSON  GRI FFI S: No, actually |
didn’t. What | was hoping to do is if they were going
to be simlar that we would have you join, but you
have established that they’'re not. The issue is now
conpl et e.

COW SSIONER M TTEN: Well, M. Chairnman,
if I could just perhaps bring us back to the point
that | had raised which is, | understand that DCCA and
RAC want to be separate parties, but we haven’t heard
anyt hi ng about the constituencies of each group.

DCCA did submt that they have, | think
approximately 1,000 nenbers. W don’t know anyt hi ng
about the nenbership of the Residential Action
Coalition. So maybe Ms. Hubbard could tell us what’s
the size of the organization and —

M5. HUBBARD: Ch, it’s about 100, 150.

COWM SSIONER M TTEN:  And what’s the
geogr aphi c area?
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M5. HUBBARD: The sanme area as the Dupont
Crcle Ctizens Association exactly.

COW SSI ONER M TTEN: And for what purpose
does the Residential Action Coalition exist?

M5. HUBBARD: It’'s because we took a
different position in zoning fromthe Dupont Circle
Citizens. | used to be chairman of Dupont GCrcle
Ctizens Association’s Zoning Commttee for 15 years.

CHAI RPERSON GRI FFI'S: No one is attacking
your position or the relevancy of your being here.

M5. HUBBARD: What |'msaying is we —

CHAI RPERSON GRIFFIS: W're trying to get
an establishnment, and if you look to and 1’1l refer
you to 3106, which is in our zoning regul ations that
clearly outlines exactly what we need to entertain
party status. Wat Ms. Mtten has just asked you —

M5. HUBBARD: There's our president.

CHAl RPERSON GRI FFI'S:  Excellent, and |
thi nk she may be able to answer the broad questions of
the nmenbership and what, in fact, the Residential
Action Coalition exists to do.

V5. ECHOLS: Cat herine Echols, t he
President of Resident Action Coalition. ["m the
owner/dwel l er at 1524 T Street since Novenber 1, 1973.

If you listened carefully, here are the boundaries of

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




23

t he Residential Action Coalition.

CHAl RPERSON GRI FFI'S: No one stated it for
me to listen to it carefully yet, but | would gladly
listen carefully now.

M5. ECHOLS: Well, it’s a detail, forgive
me. Starting at 14" Street, the property lines on the
west side of 14" Street at Florida Avenue proceed
sout hward to Pennsyl vani a. In that area, we are a
little bit further south than the Dupont Circle.

Proceed along to the west to the park,
nort hward where S and Massachusetts kind of converge,
and then northeasterly on both sides of S Street and
turning al ong Florida Avenue back to 14" and there you
are. W are alittle larger on the southward portion.

CHAl RPERSON (R FFI S: Ckay, and we’'re not —
this isnt, and I don’t think Ms. Mtten is doing a
compari son.

M5. ECHOLS: Well, of course not.

CHAI RPERSON GRIFFI'S: W're just trying to
get an understandi ng. Let me lay it out here
correctly. W can deny your notion for party status on
face i medi ately because the subm ssion that we have
does not neet our regulations, and quite frankly, the
Board is giving great latitude for you to make your
case right now.
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So, a little patience for our questions
but directness in the answers would be great, and that
does the first one, which is superb. So |et us nove
on. Also, Ms. Mtten was interested in just how many
menber, how the nenbership is established. That goes
to whether there are dues to pay, do you have to be a
resident? You can tell nme what it is.

M5. ECHOLS: Wien you reside in the area,
t he boundaries which |’ve outlined, the dues are $10.
W have associ ate nmenbers, which neans that we have a
good network to other organizations. They are non
voting honorary associ ate nenbers. They’ re non-voti ng,
but because they like to receive our newsletter, they
participate in our activities. Qur four
i ssues are: strict enforcenent, historic preservation,
zoning, licensing and planning. W’ ve established in
the sumer of 1983. W incorporated in 1987 within
t hose boundari es.

CHAI RPERSON GRI FFI'S: Good and current
st andi ng nmenbership right now do you know?

M5. ECHOLS: Ni nety-nine.

CHAI RPERSON GRI FFI' S: Roughly 100. Ckay,
and you are — and 1’mgoing to now go through all the
points of 3106.2 and we can knock these out very
qui ckly, but you are going to appear as an opponent or
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proponent of the application?

M5. ECHOLS: An opponent. And, M.
Giffis, | personally delivered the letter seeking
party status and it was -

CHAI RPERSON GRIFFI'S: Is it different than
what | read?

M5. ECHOLS: No, but the point is there was
no issue raised at whether it was insufficient in
cont ext .

CHAI RPERSON GRIFFI'S: Wl |l one clarity for
process, it wouldn’t be, when submtted to the Zoning
Ofice, necessarily the staff’s responsibility to tel
you whether it was sufficient or not. | don't really
want to get into that because we’ re beyond that point.

What | wll do is nake sure a copy of
3106.2 is given to you and you can put it on file with
the menbership and we won't ever have this issue
agai n.

M5, ECHOLS: Well, M. Giffis, then | wll
retire and Ms. Hubbard will continue.

CHAl RPERSON GRI FFI'S: Wl | actually, no.
Wiy don’t you stay and see if we can't facilitate
answering the rest of these questions, which are very
straightforward and should go very quickly. But are
you going to appear with |l egal counsel? Are you going
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to be represented?

M5. ECHOLS: No.

CHAI RPERSON GRI FFI'S: Who' s going to speak
for your group?

MS. HUBBARD: Me.

CHAI RPERSON GRI FFI'S: Ms. Hubbard wi Il and
she’l|l be the only person speaking for the Residentia
Action Coalition, is that correct?

M5. ECHOLS: Yes.

CHAl RPERSON GRIFFI'S: Very well. \Wat are
the other pertinent ones folks? Do you want to j ust
speak briefly on - what we need to do is just
establish how the representati on of your menbership
woul d be affected if the relief in the zoning was

granted in this case.

So, | don’t want you to make your case.
Just tell nme the facts what your organization’s
interest in this application is, | guess what [|’'m

trying to say.
M5. HUBBARD: Well, | will say what it is.
I wouldn’t put it in this application should be
granted. The area would be overburdened w th noise,
par ki ng, extra parking and deprived of a very fine
house, which is suitable for residential use. And, we
woul d very, very nuch object to their ever getting a
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l'iquor license of any kind, even these one-ni ght ones,
whi ch we have heard they intend to do.

CHAI RPERSON GRIFFI'S: Al right, wthout
getting too far into the testinony on that subject, |
will take on faith the fact that the organization
itself, the coalition | should say, is forned for, as
you have stated in its mssion, to further the
conpliance wth historic and zoning regul ations and |
think we can leave it at that as conplete in terns of
t he subm ssion for party status, and | would ask you
both to sit and we can deliberate quickly on that.

| want to get any comments fromthe Board
menbers, but | also want to ask the applicant whet her
they object to the party status at this tinme. You can
sit and I'll call you back up when it’s tinme to speak
agai n.

M5. HUBBARD: How does this happen that
t hey have sonething to say about it?

CHAI RPERSON (Rl FFI' S: Because —

MB. HUBBARD. | never heard of this before

CHAI RPERSON GRIFFIS: It’s their —

M5. HUBBARD:. | never heard of this before.

Wiere is the Adm nistrative Procedures Act?

CHAI RPERSON GRI FFI'S: You and | may wal k

t hrough several things of newness today, but hopefully
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they’ Il be enjoyabl e.

M5. HUBBARD: You're inventing things as
you go al ong.

CHAI RPERSON GRI FFI'S: Ms. Sansone, do you
want to tell me if |I"’mout of order in letting the
appl i cant speak to the party status.

M5. SANSONE: M. Chairman, the applicant
and the ANC are automatically parties in the
application and, therefore, can respond to any notions
or requests that are mmde.

CHAI RPERSON GRI FFI' S: Thank you. Does the
applicant want to nmke a statenent on this party
status request?

M5. G ORDANO We have no objection.

CHAI RPERSON GRI FFI' S: Thanks. The ANC, is
the ANC represented? Ch, there we are.

MR. M CONE: No objection.

CHAI RPERSON GRI FFI' S: Coul d you just give
me your nane for the record?

MR M CONE: Vince Mcone, Chairnman of ANC

2B
CHAl RPERSON C(RIFFI'S: | do appreciate that.
MR. M CONE: Thank you, M. Chair.
CHAlI RPERSON GRI FFI'S: kay, what |’ m goi ng
to ask and then we have a | ot and hopefully we’ll get
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through just the party status today and a | ot nore.
What |"mgoing to do is I'’mgoing to go through this
hopefully faster, but the ANC and the parties, and
then as party status is granted, they becone parties,
if there’s objections to any of the granting of the
party status, I’mgoing to ask you to be forthright
and conme up to the table.

So, | may not stop at each tinme and ask if
there are any or not. So, that being said, let’s nove
on. Let’s go to the Dupont GCrcle Citizens
Associ ation, and Board nenbers, if you would not m nd
pulling out that letter for review, and you can see
that they have outlined in there Monday, My 27, 2002
the conplete, if I"m not mstaken, requirenents for
establishing party status or requesting party status.
They are | ooking to be present in opposition.

Any questions on this? Any pertinent
information one mght bring up? Cearly, the civic
associ ation has over 1,000 nenbers. | think we know
essentially the boundaries. |Is there any objections
tothis at this time? Are there any questions of the
Dupont Circle Gtizens Association representative here
t oday?

COW SSIONER M TTEN No obj ection from ne.

CHAI RPERSON GRI FFI' S: Ckay, then let us —
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what | was - we have not noved on the Residenti al
Action Coalition because | wanted to look at the
Dupont Grcle Citizens Association, and I think we can
nmove, if there’s not any objection to accept the DCCA
as a party status in this case. But, however, let ne
just look up once in a while so if there’ s anyone at
the table.

Is there any objection to that? Not
seeing anyone’s joined the table, I will take it that
there’s no objection fromthe parties in the case and
woul d ask a second t hen.

VI CE CHAI RPERSON RENSHAW Second.

CHAI RPERSON GRIFFI'S: Very well and all in
favor, signify by saying aye.

BOARD MEMBERS: Aye

CHAI RPERSON GRI FFI' S: Any opposed? kay,
we have established the Dupont GCircle GCtizens
Associ ation. Let’'s go back to the Residential Action
Coalition and I will leave it open to the Board for
their direction.

COMW SSIONER M TTEN M. Chairman, | would
nove that the Residential Action Coalition be granted
party status in this case, and I'd like to just
expl ain ny notion.

Normally, and as it is the practice of the
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Zoning Conmm ssion, we do not favor granting party
status for gr oups t hat have over | appi ng
constituencies, particularly to this extent. But, as
Ms. Echols testified, I believe there’'s a
phi | osophi cal difference between the two groups, and
so while their geographic boundaries nay overlap,
their constituencies | think perhaps don't to a |arge
extent because there's a different, tends to be
di fferent positions taken by the two groups.

And so, in that sense their constituencies
I think overlap to a |lesser degree than one m ght
t hi ng because of the geographic boundaries. So | would
support it in this case.

CHAI RPERSON GRIFFI'S: | thank you for that
clarification. Does she have a second?

VI CE CHAI RPERSON RENSHAW Second.

CHAI RPERSON GRIFFI'S: Very well, all in
favor.

BOARD MEMBERS: Aye

CHAI RPERSON GRI FFI'S: Al'l opposed?

(No response)

CHAI RPERSON GRIFFI'S: Ckay, let’s go to
Exhibit 31, the request for party status by Patrick
and Leslie Jadin. Let’s also |ook quickly at request
for party status for Alvarez, Exhibit 30, and also
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take — let me ask if there’'s anyone here that’s
requested party status. How am | going to get this
answer ?

MEMBER ZAIDAIN M. Chair, | actually have
a suggestion that nay be going along the lines.

CHAI RPERSON GRI FFI'S: |’ m gl ad soneone is
maki ng good use of their tine.

MEMBER  ZAI DAI N: el |, I’m watching
everyone struggle in the nounds of paper that we have
here fromall these requests for party status, and I
do appreciate all the concerns of all the citizens
t hat have submtted this.

And | just wanted to suggest that naybe we
explain to themthe degree of responsibility we have
as parties, and naybe that their concerns could be
addressed just by testifying, as opposed to just being
a party and just throw that out there to themto see
if any of them would change their position, just as a
courtesy, not that that would affect how | would vote
on anybody’s party status, but just to let them know
that they woul d be responsi ble for cross-exam nations,
et cetera, et cetera.

CHAI RPERSON CRI FFI'S: R ght. | think
that’s an excellent point and | wll outline that.

Let me just first ask for an indication. Have any of
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these individual parties joined in a |arger request
for party status, and if you have, you can cone up and
tell us that?

Ckay, as M. Zaidain has begun to outline,
clearly party status is a higher responsibility in any
case. It does conme wth the responsibility and the
honor, let us say, of cross-examnation of all the
witnesses. It also comes with the burden of providing
findings of facts and conclusions of law. You are an
integral part of all cases that go forward.

As the party status, you will be notified
of all continuing information if there were any. So
t here are advant ages and t here are | ar ge
responsibilities to that.

Part and parcel of granting a party status
in any case is the showing of how one mght be
individually or wuniquely affected, as opposed to
others, neaning we could not accept on face ten
i ndi vidual party status that nmay all have the sane
i ssue, because you would not be able to elevate
yourself to that |evel of individuality.

That may not be all the legal terns
appropriate but however | hope the point is well nade.
So with that, I think we should continue down, unless
there are those that feel that they can get across
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what they need to in this case by testifying and wl|l
not, in fact, need to have cross-examnation rights or
will not be, in fact, participating as a full party in
t he case.

And, as | say, that will nmean we wll
request from the parties filings and | think the
| argest and nost difficult is at the end, findings and
facts. So, I'll give a nonent if anyone has changed
their mnd. We can nove.

COW SSI ONER M TTEN: M. Chai r man.

CHAI RPERSON GRI FFI'S: Yes, ma’ am

COW SSIONER M TTEN: If | coul d maybe j ust
to make a stronger point, which is | think where you
were going is to say for instance, we have at |east
four folks fromthe 1600 bl ock of S Street that have
asked for party status, and given that they all have
the sanme issues and they all are in the same bl ock,
there is, what is lacking in that collection of
requests i s a uni gueness.

They share the sane issues, so it’s
unlikely, at least from ny perspective that those
i ndi vidual s woul d be granted party status, whereas if
they were to forma group that represented the 1600
block of S Street, that group mght have a unique
perspective with relationship to the property but not
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t hose individuals. So, they mght want to, rather than
be denied party status, join together as a single
party in order to strengthen their request with a
hi gher |ikelihood of it being granted.

AUDI ENCE MEMBER: Could you give us a
coupl e of m nutes?

COW SSI ONER M TTEN: Yes.

CHAI RPERSON GRIFFI'S: | think that woul d be
an excellent idea to take a couple of mnutes to | ook
at that. Let nme read down, in fact, to show and if
there are questions, we can take that now And believe
nme, this nmay nake nost people inpatient, but | think
inthe long run of this, it will save us an awful | ot
of tine.

But we do have, as | indicated, well
frankly 1 think you all know who submtted party
status. Yes, sir.

MR JADIN: |I'm Ken Jadin, one of the
menbers of this group. If we do receive group party
status, can each individual testify and question,
cross-exan ne the other w tnesses or other speakers?

MEMBER ZAIDAIN. Did you nean individually
Cross- exan ne?

MR JADI N Yes.

CHAl RPERSON GRI FFI'S: Well, we would ask
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that one primary person would represent. However,
what we have done in the past, if certain people have
expertise, what we will not have — well, we want to be
efficient and not redundant and that is our clear and
only reason for doing this and trying to get to the
facts.

MR JADIN: Well, the fact that we have
adj acent properties and live on the sane bl ock does
give us sone simlarities, but we are different
i ndi vidual s, have different attitudes, and given the
fact that the information by the applicant is not the
nost clear, we would hope that we would reserve the
right, if we do beconme a joint party, that each
i ndi vidual would be able to question others and get
i nformati on as appropri ate.

CHAI RPERSON GRIFFI'S: | think what we will
do is establish a systemthat is effective and cl ear
to us. | would encourage that if you do join, that
you would have one nmin person, and certainly that
person can be fed the information and direct questions
that can go to it.

Let me just address one quick thing before
we go nmuch further. You nmention that you may all have
different attitudes, and | can personally understand
that. We all have different levels of enbtions wth
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this too. | really don’t want to have that as a naj or
pi ece of what we' re evidencing here today, because
when we go back and deliberate on this, we need to
pull out the direct information and the facts and
that’s really what we’re all about.

So, I will run this hopefully as a very
even keel and very straightforward process that
everyone can understand. Wth that though, why don’'t
we take ten mnutes. | ask everybody that has
submtted for party status, if you are unclear whether
you have or not, please conme ask staff and ask that
peopl e get together and get organized. M. Mtten,
| ast word before a break.

COM SSIONER M TTEN: | would al so just
encourage the folks fromthe 1600 bl ock of R ggs Pl ace
to see if they can get together.

CHAl RPERSON (RIFFI'S: I ndeed. | appreciate
t hat .

M. PCLIVY: My nane is Margot Polivy. |I'm
fromthe 1600 bl ock of Riggs Place. W would like to
di scuss this with our neighbors, but I think in doing
so, we need sone guidance fromyou as well as to how
t hese agglonerations, if there are aggl onmerations,
will be treated as to tinme and the opportunity to both
speak and present their case.
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Under the rules of the BZA the people who
you are now trying to clot into one group or two
groups are the nost significant people in this
guestion and the nost effective ones.

And if by taking ten people and putting
theminto one party we have thereby had a situation
where we’re going to wwnd up with ten mnutes instead
of 30 mnutes, the attractiveness of that option
di m ni shes obviously. So |I think that before we do
speak wi th our neighbors, some clarification fromyou
fol ks woul d be hel pful.

CHAI RPERSON  GRI FFI' S: And that’s an
excel l ent point and I'’mglad you brought it up. You
will not be prejudiced by tine by joining. |In fact,
you Wi Il probably be assisted, one inits clarity and
direction. What will happen is to all the parties, the
ANC not included in this, all the parties will split
the tinme that is equivalent to that of the applicant’s
case.

So let me use an exanple. If the
applicant put on a case that took an hour, the parties
woul d al so get an hour in total. |If there are ten —
let me nake ny math easy. No, if there are ten
parties, they would split an hour between them

So by joining into one party, you are not,
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in fact, losing tine in this case. |In fact, | think
you would be probably nore focused and direct and
utilize the tinme better.

M5, POLIVY: If | could inpose upon you,
there is one other area that you have not addressed
but woul d be hel pful to us also. W have no idea of
how many requests, other than those that you ve
al ready nentioned and the neighbors of whom we're
awar e, how nany ot hers have sought party status and
what the basis for their request is.

CHAlI RPERSON GRI FFI'S: Excel I ent. Wy don’t
| read you the nanes of everyone that | have, and if
I"m not m staken | have Adrian Robi nson and Janessa
(phonetic) Robinson as one; Russell Stephenson
(phonetic); Ralston Cox fromthe Advisory Council of
Hi storic Preservation; Lucinda Ann Garcia; Laurie
Emerich; yourself; and we have already on the S
Street, Alvarez, Santucci, Jadin, Hilder (phonetic;
Robi nson.

And we have the Dupont Circle Ctizens
Associ ation, which we’'ve heard from W have Anne
Al varez. W have Patrick and Leslie Haydin, which is
occurring twice; and the Residential Action Coalition.

M5. PCLIVY: Can | ask you the basis for
party status from Lucinda Garcia and fromthe Advisory
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Council on Historic Preservation? The others, |
believe, are all neighbors on either S Street or Ri ggs
Place. We're not famliar with them

COW SSIONER M TTEN: In each of those
cases that you nmentioned, their requests do not neet
the technical requirenents for a request for party
status, so we can’t even tell you that. One thing |
did want to —

CHAl RPERSON CRIFFI'S: Let me just reiterate
we're not hiding anything. They sent in a letter that
was one sentence, saying “we request party status.”

M5. POLIVY: | just want to know before we
tal k anong ourselves what it is we're dealing wth.

CHAI RPERSON  GRI FFI S: Exactly. W're
uncl ear what their status is.

SECRETARY PRUI TT: M. Chairnman, actually
t he Advisory Council, Ralston Cox called and he was
actually mstaken. He's not seeking party status. He
t hought he had to sign on, so he got m sguided, so
he’s really just going to testify.

M5. POLIVY: So other than the neighbors
and the organi zations that you’ ve al ready consi dered,
those are the only people and if the people from S
Street and Riggs Place nade one party, you would then
have, if ny recollection is correct, the Dupont Grcle
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Citizens Association, the Action Coalition, the ANC
and the nei ghbors, so you would have four parties.

CHAI RPERSON GRI FFI' S: Ri ght .

COW SSIONER M TTEN: If the S Street and
Ri ggs Place were one. One point | did want to make,
which is there may be individuals in the group of all
the people that M. Giffis whose nanes he nentioned,
that can qualify as individuals for party status.

It is unlikely that they will all qualify,
so what we’'re seeking to do is really, while it does
help wth sone degree of efficiency, it’s really
trying to nmake sure that all the people, or as nany of
the people who ve requested party status are
represented by a party in sonme way.

So, we’'re trying to increase people's
chances of achieving party status, whether it’s as an
i ndividual or part of a group, given that it’'s
unl i kely that everyone will qualify as an individual.

M5. POLI VY. | recognize the inpetus. I
woul d say that as far as the people who are directed
bounded by this property, it's kind of hard to say
that they don't have a direct interest.

COM SSI ONER M TTEN: But if you have too
mny —

M5. POLIVY: It may be that they are nore
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effectively represented by being a single group.

COW SSI ONER M TTEN: Ri ght .

M5. POLIVY: And that’'s, | think, what
we' |l discuss. Now that we have the infornation, that
will be hel pful.

M5. SALAS. Yes, M. Chair, ny nane is
Viokie Bruff Salas and | had mailed a letter on May 8"
and Ms. Alvarez had noticed in the file that it wasn't
on file, so | had re-faxed it to you on May 21° and
she says it’s still not in the file and you didn't
mention nmy nanme. | brought a copy of the letter and
fax, where | had done it and I was hoping you woul d —

CHAlI RPERSON GRI FFI'S: What’' s your address?

M5. SALAS: 1610 Ri ggs Pl ace.

CHAI RPERSON GRI FFI'S: Ckay, why don’t you
join the conversations and, have you given staff a
copy of that letter?

M5. SALAS: No, | have not.

CHAI RPERSON GRI FFI'S: Ckay, why don’t you
do that. They' Il make copies. It will be in front of
t he Board when we get back in ten mnutes.

(Wher eupon, the above-entitled matter went
of f the record.)

CHAI RPERSON GRI FFI'S: kay, why don’t we
get back into this. This nmenber will join us any
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second. Wy don't | have the representative of the
group that has now been formed cone up, tell us who it
is and also, may | have others in the w ngs that
perhaps did not join the group, and then briefly
before I get to you folks, Ms. Salas. Onh, there you
are. Can you give nme an indication of yes or no
Were you requesting party status?

M5. SALAS: Yes.

CHAl RPERSON GRIFFI'S: Yes, | see. And you
are related to Max Salas? (Okay, he indicated he
wasn’t having party status.

MS. SALAS: | don’t think he understood.

CHAI RPERSON GRIFFI'S: I ndeed, did not
understand. Okay. Yes, sir.

MEMBER ZAI DAI N: You do have Riggs Pl ace,
correct? Are you consolidating with that group? So
she’s going to be in with that.

CHAI RPERSON (R FFI'S: Indeed. | think that
junps to it. | just want absolute clarity, because
there are too nmany nessages there.

M5. POLI VY: The people on Riggs Pl ace and
S Street have discussed this, and we would ask the
Board to indulge us by giving party status, separate
party status to S Street representatives and to Riggs
Pl ace representatives.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




44

The reason that we request that you accept
the two groups is our interests and perspectives are
sonmewhat different and | don’t think that it wll
overburden the Board with repetitions. I’m sure
you' |l fell free to cut us off.

CHAl RPERSON (RIFFIS: W may feel so and do
so, and you sir, are representing Ri ggs?

MR, JARDIN. |I'mrepresenting S Street.

CHAI RPERSON GRI FFI'S: S Street, okay.

M5. POLIVY: |I'mrepresenting Riggs.

CHAl RPERSON (R FFI' S: Very good. Ckay, and
are there others that are not going in any of these
groups that are here today?

M5. POLIVY: Al of the R ggs Place people
have joined the group, and as far as | know all the S
Street people have joined in the group.

CHAI RPERSON CGRI FFI S: kay, so that
absol utely incorporates everybody el se. GCkay, and why
don't for clarity sake we run through the househol ds
that are joined in S Street at this time. Do you have
t hat ?

MR. JARDIN. Well, | have 1612 S Street,
Anne Al varez, Lou Santucci; 1614 S Street, P. Kenneth
and Leslie Jadin; 1616 is Barbara and M ke H | der; and
1620 Adrian and Janessa Robi nson.
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CHAI RPERSON GRI FFI' S: Ckay. Good, |et us
go to Riggs.

M5. PCOLIVY: As far as | know and you nay
have to help ne out on this, it’s 1609, 1611.

CHAI RPERSON GRIFFIS: I'm going to need
nanes.

V5. PCLIVY: On.

CHAI RPERSON (R FFI'S: I'msorry, that’s the

way | have it, not |ike that.

M5. PCLIVY: Well, if you give ne the
nanmes, | can tell you.

COW SSIONER MTTEN | can do it. [If you
nane the address, I’'ll name the person; 1609 is Laurie

Emerich and Gail Mirphy; 1611 is -

M5. POLIVY: That’'s ne.

COMW SSI ONER M TTEN: Ch, that’s you.

M5, POLI VY: 1610.

COW SSI ONER M TTEN: 1610 i s Bruff- Sal as.

M5. POLIVY: Yes, that’s Salas. At 1609,
by they way, Mark Sim noff and Lisa Kaplan had al so
asked for party status.

COMM SSI ONER M TTEN: They also live at
16097

M5. POLI VY: Yes, they do.

COM SSIONER M TTEN:. We didn't get a
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request fromthemfor party status.

M5. POLIVY: That letter nust be knocking
around soneplace. We'll supply it, but they will join
the group in any case.

COW SSIONER M TTEN: All right.

M5. PCLIVY: 1612, Rus Stephenson, and
Margi e Extel (phonetic) and do you have any others
that | haven't accounted for yet?

COW SSI ONER M TTEN: No.

M5. POLIVY: Ckay.

CHAI RPERSON GRI FFI'S: W got Garci a.

COW SSI ONER M TTEN: Anne Garci a doesn’t
even |ist an address, so | nmean, | don't know if -

MS. POLIVY: She’'s not one of ours.

COMW SSIONER M TTEN | think we'll have to
take a separate vote on that. It doesn’'t neet the
techni cal requirenents.

M5. POLIVY: We don’t know anyt hi ng about

COW SSI ONER M TTEN: Ckay.

CHAI RPERSON CGRIFFIS: Did we get Adrian
Robi nson and Janessa Robi nson?

MR. JARDI N Yes.

M5. POLIVY: He's part of S Street.

CHAI RPERSON CGRIFFI'S: Ch, |'m sorry. I
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have themtwo pl aces. Good, okay, and Anne Al varez was
also on S Street, in which case I'’mjust show ng that
we need to, with those two we have |eft out Anne
Garcia and Ral ston Cox fromthe |ist.

COW SSIONER M TTEN: Onh, | think Mss —

CHAI RPERSON GRI FFI'S: No, | know we have
i nformati on.

MEMBER ZAI DAIN: Has staff heard from Anne
Garcia, and do we have any indication where this
person |ives?

CHAI RPERSON CGRI FFI'S: Have not. I think
we'll just take it on face what’'s subnmitted at this
poi nt .

VI CE CHAI RPERSON RENSHAW And just for the
record, M. Chairman, the fax cover sheet from Ms.
Vickie Bruff Salas dated May 8" is Exhibit 56.

CHAI RPERSON GRI FFI' S: Thank you.

SECRETARY PRU TT: Excuse nme, M. Chairnan,
could you just run quickly through the S Street group
nanme wi se and Riggs, just so we can be clear.

CHAI RPERSON GRI FFI'S: Al varez, Santucci,
Jadin, Hilder, Robinson. Ch, did you ask for Ri ggs?

SECRETARY PRUI TT: Yes, Riggs too.

CHAI RPERSON GRIFFI'S:  Ckay. Emeri ch,
Sal as, Stephenson and Polivy, correct?
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MB. PCLIVY: Correct. There's also Sim noff
and Lisa Kaplan at 1609.

CHAI RPERSON GRIFFIS: Ch, right.  Ckay.
Any parties granted and established, applicant want to
speak in opposition to this request for party status?

M5. G ORDANG | would just ask if these
two groups are nmenbers of DCCA or the Residential
Action Coalition.

CHAI RPERSON GRI FFI'S: Are you prepared to
speak?

M5. POLIVY. |'mprepared to speak. As an
i ndi vidual , I'’mnot a nenber of either.

CHAl RPERSON (RI FFI' S: Ckay. Wiy don’t we do
this, fromthe S Street request for party status, can
I have hands show ng nenbership in the DCCA?

MR JARDI N: Anne Alvarez, 1612.

CHAI RPERSON GRI FFI'S: And who el se?

MR. JARDIN: | think that’s it.

CHAl RPERSON (Rl FFI' S: Ckay, the Residenti al
Action Coalition, again Ms. Alvarez.

MS5. G CRDANO She’'s not on S Street.

CHAl RPERSON (RIFFIS: Rght. W'IlIl note ny
conf usi on.

M5. A CRDANO | have a feeling before this
is over, you |l know us all.
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CHAIRPERSON GRIFFIS: | see a lot of
people. Ckay, let’s do the sanme then for Riggs. W'l
have a hand showng for the Dupont Circle Citizens
Associ ati on nenbership. [|’mnot seeing any hands. And
how about for the Residential Action Coalition?

M5. POLIVY: For Riggs Place (off mke).

CHAI RPERSON GRI FFI S: Ckay.

M5. POLIVY: She didn't ask for party
st at us.

CHAI RPERSON GRI FFI' S: So.

M5. G ORDANG | have o objection.

CHAlI RPERSON GRI FFI'S: Havi ng no obj ections
Board nenbers, we have two requests for party status.
| can take them together or individually.

COW SSIONER M TTEN M. Chairman, | woul d
nove that we accept the grouping of the fol ks whose
names have been read into the record from the 1600
block of S Street as one party and the fol ks whose
names have been read into the record from the 1600
bl ock of Riggs Place as a second party.

VI CE CHAI RPERSON RENSHAW Second.

CHAI RPERSON GRIFFI'S:  Thank you. Any
di scussions? Al in favor.

BOARD MEMBERS: Aye.

CHAI RPERSON GRI FFI' S: And opposed?
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SECRETARY PRU TT: M. Chairman, are you
going to identify now who would be the main
spokesperson for these groups?

CHAl RPERSON GRIFFI'S: Yes, | think that is
a good point and let nme just |ay out some groundworKk.
There was a question that cane up and | didn’'t answer
it fully and directly but now that we ve basically
establ i shed party status, what we will ook for is one
representative fromthe organization, and I'Il put it
succinctly, at the table at any one tine. That neans
only one person fromeach party will be at the table.

So if there is an expertise in cross-
exam nation, nake it transportation or nmeke it
what ever ot her kind of expertise you m ght have, you
can have different people cross-examning a wtness,
but we will not have two faces, two individuals cross-
exam ning the sane witness. Is that pretty clear to
everybody? Ckay.

So what |1'd ask now is what we can have is
just the main representative of the parties who wll
be presenting the case, and clearly, when you present

the case, you <can also call W tnesses and
specifically for cross-exam nation.

M. POLIVY: Al right, for Riggs Place
will be Margot Polivy.
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CHAlI RPERSON GRI FFI S: Good.  Yes.

MR JARDIN. And for S Street, Ken Jadin.

CHAlI RPERSON GRI FFI'S: Very good, thank you
very much. And | think we’ve established for DCCA and
Resi dential Action. Good, let’s take up very quickly
Ral ston Cox who had a submi ssion that was in the file
but it did not neet the requirenents.

| think we’ve heard that he was just
submtting to give testinony, and so we will take it
at that and not grant party status and we have not
heard additional information. W' Il ask agai n whet her
Lucinda Garcia is present today or is there anyone
representing her?

MR.  GONZALEZ: My nane is Hunberto
Gonzalez. | live at 1720 16" Street, N.W Lucinda
Garcia is my designer and architect and she was not
able to be here today. She has two kids that are very
young and one of themwas sick, so she was not able to
make it.

CHAI RPERSON GRI FFI'S: Was it her intention
to request party status in this case?

MR. GONZALEZ: It was her intention to
request party status in order to just speak on ny
behal f.

CHAI RPERSON GRI FFI'S: | see, well clearly
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as you will know, you can call her as a witness to
testify. | mean | understand she’s not here today but
perhaps there is an ability for you to have her
testinmony, or if this is continued, perhaps this is a
better and convenient tinme for her schedul e.

At this point, in that what was subm tted
was not as other technically neeting the requirenents,
| think the Board is Iimted in being able to grant
party status at this tine.

MR. GONZALEZ: Ckay.

CHAI RPERSON CGRI FFI'S:  Unl ess anyone sees
differently. Yes.

COW SSI ONER M TTEN: | woul d nove that we
deny the request for party status from Lucinda Garcia
on the basis that the request does not neet the
t echni cal requirenents.

VI CE CHAI RPERSON RENSHAW Second.

CHAI RPERSON GRI FFI S: Ckay. And | woul d
ask for all in favor of notion to deny, everybody say
aye.

BOARD MEMBERS: Aye.

CHAI RPERSON GRI FFI'S: Ckay. |If you think
that finishes this case, let nme inform you that we
have a lot now to acconplish, and | think we can
proceed indeed with additional prelimnary matters by
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parties or notions at this tine. M. Hubbard.

M5. HUBBARD: My nanme is Harriet B. Hubbard
and | represent the Residential Action Coalition and |
woul d I'i ke to make a notion that this case be denied
with prejudice right now before we hear any nore
because it was not advertised correctly, and for one
ot her reason.

At the last hearing on this case, it was
poi nted out by nme that this was not an existing bed
and breakfast. That was not denied by anybody and I
beli eve accepted by you, and yet in the subsequent
advertisenment which led to this day’ s hearing, you
still stated this as an existing bed and breakfast.

There is no occupancy permt for a bed and
breakfast. The place has never been operated as a bed
and breakfast. It is not a bed and breakfast. It has
no occupancy permt, except as | understand and | have
not seen it, one for a room ng house of years ago.

Many people here today, who have spent
hours discussing this thing, hours and hours of their
val uable time, think that they have actually a bed and

br eakf ast .

M. Conzal ez when he originally nade this
application falsely testified and wote in the file
that he had a bed and breakfast |icense application,
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you know a license to operate a bed and breakfast.
That is not true. This was pointed out by nme before.
This is point one, why this thing should not go
forward and shoul d be dism ssed wth prejudice. After
all, this is the third hearing on this case.

Nunber two, with regard to the notice, |
under stand that nobody in the Chasleton Hotel was ever
notified, Chasleton Apartnents across the street, only
the owner who lives in Waldorf, Maryl and.

Wien | went to the staff here and asked
themwhy didn't they notify every single occupant of
t he Chasl eton Apartnents which is certainly within 200
feet. The owner was notifi ed.

CHAI RPERSON GRI FFI' S: Ri ght .

M5. HUBBARD: They told nme they didn’t have
to do that, only if it was a condoni ni um

CHAI RPERSON GRI FFI S: Ckay.

M5. HUBBARD: Now | can tell you when | was
with the Dupont Crcle Ctizens Association, we took
the case to the Court of Appeals, which requires you
to give an individual notice to tenants.

CHAI RPERSON GRI FFI'S: Ckay, | have that,
Poi nt 2.

MS. HUBBARD: So there was no notice.

CHAI RPERSON GRI FFI' S: Ri ght .
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M5. HUBBARD: Al right. | do not
represent those tenants, but |I'm telling you they
probably don’t even know about it.

CHAI RPERSON GRI FFI' S: | under st and.

M5. HUBBARD:. Because the signs on the
bui | ding, you can not read themfromthe street. It’s
just a big orange sign.

CHAI RPERSON GRI FFI'S:  Ckay, but part of

your notion to dismss is that it was not properly

si gned.

M5. HUBBARD: Not properly noticed.

CHAI RPERSON GRI FFI'S: Noticed, right.

M5. HUBBARD: Nunber 3 is that, as you
know, the zoning regulations require you in

interpreting the regulations to stick with the nost
restrictive regulation. That is a matter of |aw and
it’s in the regul ati ons.

CHAI RPERSON GRI FFI S: Ckay.

M5. HUBBARD: Witten down, has been for
years.

CHAI RPERSON GRI FFI S: Ckay.

M5. HUBBARD: In this case, they changed
fromwhere the regul ation that they were applying for
when this case was originally advertised to another
regul ation, which is less restrictive.
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In other words, the planning departnent, a
docunment which you have in front of you says they
couldn’t neet the use variance of the regul ation that
they first applied for, so now they' re going to change
to another section of the regulations, this Section
350 and ask for a variance fromthat; whereas, you are
required to stick with less restrictive and so are we
and so is everybody and so is our friend from the
pl anni ng departnent over here. So this whole thing
has been m srepresented to the nei ghborhood.

CHAI RPERSON CGRIFFI'S: So if | wunderstand
your point correctly, you' re saying —

M5. HUBBARD: |I'msaying this is illegal to
decei ve people to the extent that you have.

CHAI RPERSON CGRIFFI'S: Ckay and it nmay be
i nportant for ne to understand your point, so let ne
reiterate that to you. | see your Point 3, your
statenent is that there nmay be sonething that is nore
restrictive than a use variance, is that correct?

M5. HUBBARD: |’'m saying that the origina
variance that they applied for.

CHAlI RPERSON GRI FFI' S: Yes.

MB. HUBBARD: Wen we first had the hearing
before was nore restrictive.

CHAI RPERSON GRI FFI'S: It was.
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M5. HUBBARD:. Wy, of course. Look at the
pl anni ng docunent. You read the docunents, no doubt,
that were supplied to you by the planning office. He
said over there, there he is sitting there, M.
Madi gan, that they could never neet the requirenents
of the first regulation to what the variance was
request ed.

CHAI RPERSON GRIFFI'S: But vyou're aware
today that it is before us the application for a use
vari ance, right?

MS. HUBBARD: OF course.

CHAI RPERSON GRI FFI S: Ckay.

M5. HUBBARD: But the other point is nore
restrictive.

CHAI RPERSON GRIFFI'S: And do you know —
okay.

M5. HUBBARD: And so, | nean if you want to
go ahead and do that and then in interpreting the
regul ations, you are not sticking to the requirenent
that the nost restrictive regulations apply. That’s
all I have to say, M. Giffis.

CHAI RPERSON GRI FFI' S: Very wel | .

M5. HIBBARD: M. Giffis, 1'd just like to
ask you one nore question. Wen did it happen that
there’s a regulation that says in the procedures that
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the tine limt for the application and the tinme limt
for the opposition have to be the sane? Did that just
occur, just drop fromthe noon? | nean how can you
m sl ead us so that we can have only 30 m nutes or 40
m nutes or however long it takes the application.

CHAl RPERSON GRIFFI'S: And | appreci ate that

guesti on.

M5. HUBBARD: And you've got all these
parties.

CHAI RPERSON GRI FFI'S: And as a procedur al
guestion —

M5. HUBBARD:. And now it’s going to be one
hour. | nean this is not the Court of Appeals, you
know. This is a zoning hearing. Al right, | just
want to tell you, | never heard of it.

CHAl RPERSON GRIFFI'S: And | appreci ate your
opinion on that and what | will do in order to answer
that is have our corporation counsel put together a
qui ck piece and when it’s appropriate, she will give
that to you and to all of us at that point.

MS. SANSONE: M. Chairman, | can address
that right now.

MS. HUBBARD: It should be dism ssed with
prejudi ce right now.

CHAI RPERSON (Rl FFI'S: W have a notion and
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we have it with three points to it. Actually, why
don’t we because corporation counsel is so adept in
addressing ny policies.

M5. SANSONE: Well, | just happen to have
that regulation in hand. Before | |ose the citation,
it’s Section 3117.4 and that particular provision
added and becane effective on October 1 of 1999 as
part of regulatory reform and what it provides is
that an applicant and all persons in support of an
application collectively have one hour to present
t heir case, exclusive of cross-exam nation.

Al'l persons in opposition collectively
have one hour to present their opposition case again,
excl usive of cross-exam nation or any Board nenber
guestions. And the ANC s tine is not limted.

CHAI RPERSON GRI FFI'S: What was the cite on
t hat agai n?

M5. SANSONE: The citation is Section
3117. 4.

CHAl RPERSON GRI FFI' S: I ndeed, and we coul d
obviously have that available if anyone wanted to
review it. Ckay, let wus have the applicant’s
representatives at the table speak to the Mtion to
Dismiss with prejudice on the three issues.

M5. POLIVY: | would like to be heard in
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support of the notion.
CHAI RPERSON CGRIFFI'S: | understand this.

Believe ne, we're all going to get famliar with ny

process, and ny process will be this, and now that
we’ ve established parties, | know exactly who to call
and I will absolutely send, as we go through this,

actually an order for the parties also.

But ny order wll always be having the
appl i cant speak to any notions that cone up first. |
will have the ANC speak second, and then | wll
establish the order for the parties and, believe ne,
everyone will get a chance to speak.

If by sone crazy reason, | lose part of ny
mnd and don’t give an opportunity for a party to
speak, it is absolutely appropriate to call it to ny
attention. But until | make that error, | would ask if
you refrain. But it’s good to set that procedure and I
don't often do that. So that being said, |et us hear
fromthe applicant’s representative at this point.

M5. G ORDANO Good afternoon. For the
record, ny nane is Cynthia Gordano with Arnold &
Porter law firmrepresenting the applicant. |’ m going
to address the points one at a tine.

The first point, | guess, is that there
was a m srepresentation about the existing use of the
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property, that a certification of occupancy is
required for a bed and breakfast and that’s not the
case. There is no C of O requirenent for a bed and
br eakf ast .

There is what they call a home occupation
permt and M. Gonzal ez does have one of those and I
believe there is a copy in the record. [I'Il just hand
this to Ms. Hubbard.

CHAlI RPERSON GRI FFI'S: Ms. Hubbard and | et
me al so say we’ ve established the nunerous parties in
this case and there are a lot of people very
interested in this, so anything that is relevant to
you is also relevant to everyone el se.

People will not be able to understand or
hear what you say if you speak out of turn in the
audi ence, so |I'd ask you to refrain fromthose sort of
outbursts. It also detracts fromthe Board and its
job and, believe nme, we want to try to stay focused on
t he i ssues at hand.

So, if I"’mnot m staken, you handed her a
copy of the Hone Cccupation Permt, which is as you' re
stating, a matter of right use for a bed and breakf ast
of a certain size.

M5. G ORDANC Right, for six roons.

MS. HUBBARD: (Off nike).
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CHAlI RPERSON GRI FFI' S: Ms. Hubbard.

M5. G ORDANO For six roonms. That’'s as a
result of the fact that the property is a historic
andmark in a historic district. So that was issued by
the Zoning Ofice and it derives fromthe fact that
there's no C of O requirement for single famly
residences and that they’ ve created this additional
type of authorization which is, in effect, a type of
license and a type of C of O conbines for hone
occupations. It’'s called a Hone Occupation Permt.

So that has established that that is a
| egal matter of right use for that property, and the
applicant was not intending to represent that he's
operating that right now

In fact, the property is being renovated
i nside, so he doesn’t have — he’s not engaged in that
occupation right now, but he established that right
and we're just sinply trying to provide notice that
that is a matter of right use and that what we're
asking for is an expansi on of what woul d be permtted.

That’ s the six roons.

CHAI RPERSON GRI FFI'S: Absolutely. So for
total clarity, this goes to a current, existing
condition which may or may not have inpact on the
application. The application needs to be net and the
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test clearly has to be nmet for the application that’s
in and that is for a use variance, which goes beyond
t he scope of any sort of matter of right use for hone
occupation permts.

Ckay, second issue. M. Hubbard, it’s not
appropriate for you to be at the table at this point.

Il will call the parties in order and I will have, as
| stated, the ANC at the table at this point and the
applicant’s representative.

M5. G ORDANO The second issue was the
notice for a rental apartnment. | think your staff can
probably address it.

CHAlI RPERSON GRI FFI'S: Yes.

M5. G ORDANG | don’'t know exactly what
noti ce was provided.

CHAI RPERSON GRI FFI'S: W'l | get that.

M5. G ORDANO But what’'s required is a
notice to the owner of the property, and even for
condom niuns, the l|aw has been changed so that
i ndi vidual notice to all of the property owners is no
| onger required.

CHAI RPERSON GRI FFI S: Ckay. ["11 direct
t he questions. Yes.

SECRETARY PRU TT: | was just going to say
for clarification, it's Section 3113, which indicates
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that you only have to notice those who are | easing the
property as the subject property. If it is not
subj ect property, you do not have to notify any
| essors.

CHAI RPERSON CGRIFFI'S: So you notify the
owners of the properties within 200 feet?

SECRETARY PRUI TT: Correct.

CHAI RPERSON GRIFFI'S: And that is in the
regul ati ons, Section 3113.

SECRETARY PRUI TT: . 13.

CHAI RPERSON GRI FFI'S: Do you want to state
t hat agai n?

SECRETARY PRUI TT: 3113. 13.

CHAl RPERSON GRI FFI'S: .13, there’s a whole
| ot of ones and threes. Actually, it’s three ones and
three threes which is kind of symmetrical when you get
down to the sections, but that's taking us in a
totally different direction than we need to go. The
third i ssue was for?

M5. G ORDANO The third issue, | think
there is sone confusion there. The practice of the
Board and the Zoni ng Comm ssion has been that to give

the nost difficult test, a use variance is the nost
difficult test, has the nost difficult test to neet.

If the use variance is the advertised form
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of relief, it’s appropriate for the applicant to even
change it to scale it back to sonmething |ike a special
exception. So it's the other way around. I think
maybe Ms. Hubbard got it reversed.

CHAlI RPERSON GRI FFI'S: Ckay, | woul d agree.
Anything further? Very well. Thank you. Yes, sir.

MR MCONE: On behalf of the ANC, | would
coment that we have no position on the notion.

CHAI RPERSON GRI FFI S: Okay.

MR. M CONE: But | beg the indul gence of
the Board to Il et you know I’ m a Mayoral appointee to
anot her comm ssion of which | will be needed as an
officer of the commssion and | need to | eave at 4:30.
So, I'’m not sure where we’'re going to be at in the
process and certainly have the witten current
position of the commission in the file.

But | just wanted to let the Board know
that | wll need to | eave at 4:30 so | can nake that
five o clock Mayor’s Conm ssi on Meeting.

CHAI RPERSON GRI FFI'S: W al so want to show
great enpathy for Mayoral appointees. Ckay, | think
that's fine.

MR. M CONE: Thank you.

CHAlI RPERSON GRI FFI' S:  Yes. | ndeed. I'n
terms of us proceeding, we will get through a |arge
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chunk of the case today. Do you have anyone that
you' re designhating to stay or represent the ANC at
this tinme?

MR. M CONE: There are no ot her
commi ssioners present. The conm ssioner for whose
single nenber district this is located is out of town.

CHAI RPERSON GRI FFI' S: | see. Ckay.

MR MCONE But again, the record reflects
our position.

CHAI RPERSON  GRI FFI S: Good and we
appreciate you bringing that to light and we wll -
obviously you as a party will be notified if this does
continue, and the new dates, any sort of filings. So,
we appreciate your tinme.

MR. M CONE: Thanks, M. Chair.

CHAl RPERSON (RI FFI'S: Ckay, let’s establish
the order for parties and I1'd like to start with the
Dupont Grcle Gtizens Association, just based on the
magni t ude of the nenbership.

W will then go to the Residential Action
Coalition and then we go to, well on ny sheet it’'s
appearing S Street, and then R ggs, and if that’s not
obj ectionable to people, we can do it in that order.
Is that everybody? GCkay, good.

MR. HI LL: Dupont Crcle Ctizens
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Associ ation has no position on this notion.

CHAI RPERSON GRI FFI'S: Thank you. Then, | et
us hear fromS Street and Riggs. Can you imagine this
with 12 parties, howlong it would take? It would be
wonder ful . Ckay.

MR. JARDIN: | just have a question. The
use of the termthe advertising the existing bed and
breakfast on the docunents inply that the property is
bei ng used that way currently, which |I hope the Board
is aware that it is not.

CHAI RPERSON GRIFFI'S: Is not being used as
a bed and breakf ast.

MR HILL: That is correct, but | believe
what you inplied from what you said, just the fact
that this home occupancy permt establishes the right
of it to be used that way for up to six roonms, is that
correct?

CHAlI RPERSON GRI FFI' S: Yes.

VR. HI LL: Now how is that right
established? Did the Board act on that?

CHAI RPERSON CGRIFFI'S: Let ne bring sone
clarity to that. 1In the regulations, as a matter of
right, there’'s a certain nunber of rooms in this,
along with the historic preservation. | don't want to
go into all the details, but it’s establishing a
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current condition and I have not seen evidence that it
has great pertinence to the application that’s in
front of us.

Actually, let nme go there. Because there
was an establishnment of a current bed and breakfast
woul d not necessarily nmake a case for the expansion of
that use. So, in the regulations there is a matter of
ri ght use which neans it needs no variance. It does
not cone before the BZA for a bed and breakfast in
t hat structure.

MR HLL: Maybe 1|1'm msreading the
regul ati ons, but my reading of the regulations, as a
matter of right there is a right to two sl eeping roons
in the bed and breakfast.

Because it’s in a historic district and a
desi gnated building contributing to the character of
the historic district, it may be allowed to be
expanded to six roons, subject to the regulations, ©
203.10 and 203.8, which lists the type of activities
that go on, and | believe they are regulations to
protect the nei ghborhood agai nst adverse conditions.

And, ny reading of it was that even for
the six required sonme action of either the Board or a
Zoning Adm nistrator. How did this particular action
t ake pl ace?
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COMWM SSIONER M TTEN: Can | hel p you out
there, M. Chair?

CHAI RPERSON GRI FFI'S: Oh, vyes.

COMW SSI ONER M TTEN: You're correct. It
did require action on the part of the Zoning
Adm ni strator who scrutinized the application and
determned, at least as far as, you know until the use
is actually inplenented, that based on the application
that was nmade that the perm ssion for the six roons is
a matter of right, but it doesn't require relief.

It just requires conpliance with the sections that you
made not of.

MR HLL Ckay, soit will require for him
to actually inplenent the use, he will have to conply
with all of those sections?

COW SSI ONER M TTEN: That's correct.

MR HILL: Ckay.

CHAI RPERSON GRI FFI' S: Ckay. Ms. Hubbard,
this is one of not many directions to you. Let ne
just state it out.

MS. HUBBARD: (COff nike).

CHAI RPERSON CGRIFFI'S: And | appreciate
that. But let ne be clear on why I'’mso concerned wth
this. One, it disrupts the person that’s actually
presenting information to the Board, and people |
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don’t expect are professional presenters, as we are
not judge and |awers, and so focus is of utnost
importance and | don’t like interrupting the cadence
of people that are giving testinony, and | do not |ike
having ny Board disrupted by things that we are
| ooki ng at.

Wen people are testifying, they don't
know what’s happening behind them and if all of us
are | ooking at sonething else, they will be — it wll
not help them and frankly it won't help the case and
it won't help us in our deliberations.

So, | again underscore the fact that |
wi Il not make many nore warnings in that respect, and
| would al so ask you just to refer to & 3108 of the
Zoni ng Regul ations, because | think it my be very
hel pful. So, that being said, |et us now figure out
where we were. Have we heard fromall the parties?
No, Riggs yes indeed. Do you see how thrown | got,
especially in the afternoon?

M5. PCOLIVY: | would like to speak to Ms.
Hubbard’ s first point. | agree as to the second and
third. There is no violation and there is confornmance
with the rules.

As to the first point, when M. GII| was
representing M. Gonzalez at our |ast hearing, he

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




71

submtted a pretrial statement that said under the
Zoning Regulations in a historic district, a six guest
room bed and breakfast is allowed as a hone occupation
w th BZA approval.

The question is to whether or not the
Zoni ng Adm ni strator properly gave that approval. |
guess it’'s academc. The only thing that | would be
concerned about is that to the extent that an
appl i cant comes before you to expand an exi sting use,
it inplies that there has been a use.

In this case, there has been no use and
that structure has never been a bed and breakfast. It
has never been operated as a bed and breakfast.

CHAI RPERSON (RI FFI S: Ckay.

M5, POLIVY: And so | would sinply ask
that, while it may not be cause for dism ssal of the
case at this point, that it 1is inportant in
considering this matter that the Board recognize it’'s

not an expansion of existing use. This is a wholly new

use.

CHAI RPERSON GRI FFI S: I ndeed, and again
would go to — I'’m not sure that would not nake the
test for an expansion of an existing use. It nmay but

we’'ve just had testinony from or we’'ve had
presentation of fact from the applicant’s
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representative that it is being renovated at this
tine. |s that correct?

M5. POLIVY: It is being renovated.

CHAI RPERSON GRI FFI' S: Ri ght .

M5. PCOLIVY: | mean everyone who has seen
it knows that.

M5. G CRDANO R ght, it’s being renovat ed.
| don’t think there was any intention to deceive
anybody here that this is existing use. | don't think
M. Gonzal ez has ever told anybody that he has guests
living there, and | think if you |ooked at the

bui | di ng, you could see it’s not habitable right now.

But this is an area, | think, that is very
confusing. | have the headache to testify to these
home occupation regulations, and | think it’'s

important for ne to take a stab at it.

If you look at the regulation, it says
that pursuant to, and they do quote a special
exception provision, the nmaxi mum nunber of roons can
be increased four. Then it says, “or in the case of a
hi storic property, they can be increased to six.”

CHAI RPERSON GRI FFI'S: What section are you
in?

M5. GORDANO It’'s right here, 203.8. So
and | think with all due respect and it’'s very
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confusing, | think M. GII just got it wong. I
think it’s clearly a matter of right use. The Zoning
Adm ni strator ruled that it was

If you | ook at, there have been a couple
of cases on this and | think it’s probably inportant
to just take a mnute and just kind of establish what
the benchmark is here. There was a case that was
deci ded by the Board previously involving the Swan
House, which | know is not far away from this
property.

| have the BZA case here and | have extra
copies for the parties. In that case, it’'s a very
simlar application and |I'm sure sone of you are
probably famliar with it already.

It was an expansion from a six-room bed
and breakfast that was historic to a nine-roombed and
breakfast, and that case actually went to — the BZA
ruled that the six roons were a matter or right and an
expansion required a special exception. That case was
actual ly appealed to the Court of Appeals by the BZA
and the court concurred wth that.

So | think it’s pretty well established,
unl ess the regulations are changed or there's sone
rule nmaking to change them at this tinme, that the

regul ations should be read that six roons in the
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historic district is a matter of right. But if you
read that section, | agree it’s difficult to decipher
which is the special exception and which is the matter
of right.

CHAI RPERSON GRI FFI'S: And how did you say
that M. GII had erred?

M5. POLIVY: Ckay, well M. GII thought
the BZA had to approve that expansion.

CHAI RPERSON GRI FFI'S: Onh, | see.

M5. POLIVY: You know, this is at this
poi nt an academ c argunent.

CHAlI RPERSON GRI FFI S: Ri ght .

PARTI CI PANT: (Off ni ke).

MS. POLIVY: Well it is academc in the
sense that what is before you is not the six, and
clearly even if the six were a nmatter that the Zoning
Adm ni strator could grant on his own authority, the
fact of the matter is that before this could operate
as a six room it would have to have exceptions to 203
and come before the BZA to request this.

M5. A CRDANO No, that’s what |’ m saying.

It doesn’t have to cone before the Board. It's a
matter of right use.

M5. PQLIVY: He couldn’t operate within the
home occupancy listing in 203 as the Gty Planning
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officer noted, with six roons or not.

M5. G ORDANO No, he can operate. He can
operate a six-room bed and breakfast as a matter of
right w thout any BZA approval.

M5. PCLIVY: He couldn’t cone within the —
he woul d have to request exceptions. He would have to
cone to the BZA

CHAI RPERSON GRIFFIS: | think we're not
bei ng cl ear but 203.8 does outline how, as a matter of
right, six roons could be used as a bed and breakfast.
As Ms. Mtten has said, it was in conpliance with all
the other issues fromA to H

MS. PCLIVY: Yes, but he couldn’t ask that
you nodify nore than two of the listings, 208 does
require that. Frankly, you know, that’s the reason I
think at this point it becomes an academ c ar gunent
because he is now before you asking for 11, and he
can’t conformto the exceptions anyway.

CHAI RPERSON GRIFFI'S: People nmay have
difficulty with the semantics of your word “academc,”
but yes | would concur to the fact that | think the
six bedroonms is not what's before us in terns of
granting relief. It is for a larger use and a use
variance. | think that was established. | nean just
for absolute clarity for the record, as you ve
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i ndi cat ed.

M5. G CRDANO | have the court case too.
| can hand that out.

CHAIRPERSON GRIFFIS: | have a quick
guestion on 203.8 C(1) and it is indicated that it has
to be certified by the state as to historic
preservation as a historic building and this is a
contributing building, is that correct?

M5. G ORDANO Absolutely and there’s no
guestion about that and it has been certified. That’s
why the Zoning Adm ni strator issued that.

CHAI RPERSON GRIFFI'S: | just want that on
the record, it is a certified structure.

M5. POLIVY: May | ask counsel if you
distributed sonmething to the Board other than the
court case? You gave us only the court case.

M5. G ORDANG | thought | gave you the
court case. Here's the BZA case.

M. PQLIVY: And | take it this underlining
is yours to bring our attention to parts?

M5. GORDANO It’s just to try and help
you get to the neat of it quickly. | have copies of
the court case as well and was going to hand t hose out
inanmnment. | can do it now.

CHAI RPERSON CGRI FFI'S: Ckay, while that’s
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happeni ng, we have the Mtion to Dismss. | thank you
all very nuch. I’m going to have you sit down and
we’'re going to deliberate on the Motion to Dismss at
this time and it has been asked that this notion be
del i berated on to dismss with prejudice.

M5. POLIVY: M. Chairman, may | ask that
t he home occupancy permt, which we’ve never seen and
hasn’t been exhibited — it wasn’t when we |ooked in
t here.

M5. GCORDANO It’'s attached to M. GII’'s
subm ssi on.

CHAI RPERSON CGRI FFI'S: Yes, | thought 1'd
seen it but if not what are you requesting it be
submtted into the record?

MB. PCLICY: |I'mrequesting that copies be
provi ded.

M5. HUBBARD: This is not an occupancy
permt, M. Giffis.

CHAl RPERSON GRI FFI'S: No, indeed it isn't.

M5. HUBBARD: You must have an occupancy
permt.

CHAI RPERSON GRI FFI S: Ckay.

M5. HUBBARD: And you have to have a
l'i cense.

CHAI RPERSON (RI FFI S: Ckay.
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MS. HUBBARD: And so this is not valid.

CHAl RPERSON GRIFFI'S: That’s been noted for
the record, Ms. Hubbard.

M5. HUBBARD:. And a fal se inpression.

CHAI RPERSON GRIFFI'S: Do you want us to
take up your notion? That's what we're trying to
engage in.

M5. HUBBARD: Wll, what | want to say is.

CHAI RPERSON CGRIFFIS: Can we table the
noti on?

M5. HUBBARD: Tabl e the notion?

CHAI RPERSON &RIFFIS: Do you want to

di spense with the notion or do you want?

M5. HUBBARD: Wl |, | suppose you' re going
to vote agai nst ne anyway. | don’t want to give up,
but I'lIl tell you, | think you re wong. I  know
you're going to vote against nme. | know you, although

we're right.

CHAl RPERSON (R FFI' S: I ndeed. Ms. Hubbard,
| do hope at sone point you take sone tinme to get to
know t hi s Board.

M5. HUBBARD: | have.

CHAI RPERSON GRIFFI'S:  However, in the
neantine, let’'s take up the Motion to D smss. W have
a Motion to Dismiss with prejudice, based on proper
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notification, based on notification not being served
on the adjacent |large apartnment building, and third on
the issue that it is comng in under less restrictive
zoning regulations and it is required to cone under a
nmore restrictive test. Quick discussion, comrent?

I think we addressed clearly in 3113.13
the fact of notification and who that goes to and |
think that renders Issue 2 noot in ternms of serving
the entire residence of an apartnment building, and if
ot hers want to touch on the other two issues, one and
t hree.

COW SSIONER M TTEN: M. Chairman, |'d
just like to add a few things and just mybe to
pi ggyback on the point that you made about |ssue 2.
One of the reasons why we have nultiple forns of
notice is that people who don’t automatically get
notified through the mail, because they are property
owners within 200 feet, have the opportunity when they
see the big, orange sign to walk over to where they
can actually read it and see what’s at issue. That’s
why the signs are big and orange.

CHAI RPERSON GRIFFIS: That is a very
i mportant point. In fact, we found on nunerous cases
that nore people throw out the letters that they

actually get because they think it’s junk mail. Wen
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there’s not a ticket involved in it, they just throw
it out if it’s fromthe D.C. Governnent.

But nost people actually do wal k by the
properties. Those are the adjacent people in the
community, and see those large signs, and that’s where
notification conmes from

COW SSI ONER M TTEN: Thank you. And then
to the point, nmaybe I'Il take Point 3 up, which is
sonmehow what’ s being requested is less restrictive. A
test for a use variance is, as M. @Gordano had
mentioned, it is the highest burden of proof for a
variance and also | nean | think | would have trouble
identifying in what way one type of use variance is
somehow easier to obtain than another type of use
vari ance.

I mean a use variance has, you know, a
very difficult burden of proof and I don’t see that
there’s been any advantage gained by the applicant
from changing the characterization of what they're
seeking relief from | think there’s a very difficult
test for themto nake, so you know we’ ||l | ook forward
to themmaking their case. So | don't think there's
any relevance to |Issue 3.

And then as it relates to Issue 1, which
is the characterization of the property as an existing
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bed and breakfast, | think we’ve had presentations
made, as you nentioned, that everyone is clear that
the property is not now a bed and breakfast, that it
has a honme occupation permt for a bed and breakfast,
and that to the extent that — fail to see because it
doesn’t in any way to ny mnd help them achieve their
burden of proof, help themneet their burden of proof.

To the extent they think it’'s relevant,
t hey should nake that showing in their case, and |
don’t think it’s at this point a basis for dismn ssa
of the application.

CHAlI RPERSON GRI FFI'S: Ot hers?

MEMBER ZAI DAI N:  Yes. I"d pretty much
agree wth everything M. Mtten said, and
furthernore, sonewhat candidly, 1'd just say the
argunment that it is advertised incorrectly, | think,
is a bad one because | ook at all the people here and
| ook at all the paper we’'ve received. Qoviously, it
got notified correctly sonehow, because certainly a
| ot of people know about it.

And also, in terns of not notifying people
who are not property owners, that is extrenely comon
practice in the admnistration of zoning |aws
t hroughout the country. It would be inpractical to
require zoning offices to notify renters, and | can
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say this because |I'’m a renter, because renters are
incredibly hard to track and it’s common practice to
notify property owners. So | would agree with Ms.
Mtten on that.

CHAlI RPERSON GRI FFI'S: CGood, thank you. Any
others? Very well. Proposed action?

COW SSI ONER M TTEN: M. Chai rman, based
on the discussion that we just had, | would nove that
we deny the Mdtion to Dismiss this application with
prejudi ce as Ms. Hubbard had noved on behalf of the
Resi dential Action Coalition.

MEMBER ZAl DAI N: Second.

CHAI RPERSON GRI FFI'S: Thank you. Mot i on
has been seconded. Any further discussion. Then all
those in favor, signify by saying aye.

BOARD MEMBERS: Aye.

CHAI RPERSON GRI FFI' S: And opposed? kay,
are there other notions by parties in this case? Not
seeing any indication there would be, | think we are
ready to proceed with the first step of this
application and that woul d be statenent and w t nesses
of the applicant.

SECRETARY PRU TT: M. Chairman, are you
going to hold applicant to an hour or establish tine
so that we can actually start the clock?
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CHAI RPERSON GRIFFIS: Are you ready to
proceed? | would just ask you for an indication of
how | ong you think you require to put on your case?

M5. G ORDANO | woul d say approxi mately 40
m nutes, but | would ask that, we have one w tness who
has to |l eave and | would ask if she could be taken out
of turn to provide her testinony.

CHAIRPERSON CGRIFFI'S: | don’'t have any
problemw th that.

M5. GORDANG |I'mgoing to |let her speak
for herself.

CHAI RPERSON GRI FFI S: Ckay.

M5. G ORDANO But I'mgoing to ask her to
come up to the table now.

CHAI RPERSON CGRI FFI'S: Do you want to just
give us sone background on whether this is just a
Wi tness in support of the application?

M5. G ORDANO She’'s a witness in support
of the application. She lives on R ggs Place, but she
al so has expertise in historic preservation.

CHAI RPERSON GRI FFI' S: Ckay, good. You're
not offering an expert wtness though, is that
correct? Okay. Wile we have this nmonent, if | would
just have you turn off the other m ke so we will get
f eedback shortly.
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SECRETARY PRUI TT: Just for clarification,
M. Chairman, 40 mnutes is the tine frane?
M5. G ORDANO Well | said approxi mately.

SECRETARY PRU TT: Well, that’'s what | want

to know.

CHAI RPERSON GRIFFIS: Yes, I'mtrying to
get an idea. | think we are offering an hour, and
what we wll do is the equal tinmne will be given and
that’s the reason why we will run the tine on the

applicant. Does that include everybody? Ckay. The
parties wll have exactly the sane anount of tine the
appl i cant has.

M5. POLIVY: That doesn’t seemquite as we
understood it, because that way the applicant is
dictating how nmuch opportunity the parties have to
oppose it. The regul ations speak in terns of one hour
for each party. It’s sinply fortuitous that the
appl i cant says she’'ll take 40 m nutes.

M5. G ORDANO | just said approxinately.
Really, there’s no desire here —

CHAI RPERSON CGRIFFIS: | asked for tine
because I wanted to get an idea what we’'re talking
about for the rest of the day. M. Sansone, am/| out
of order in indicating that we will give the parties
the equal tinme the applicant take?
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W re in the matter of ten minutes here
and there. W will offer the parties 60 m nutes. W
will time the applicant, just to keep us all honest
and we will subtract any questions of the Board, which
we often do in interrupting and all of that. But with
that, let us turn this over to the applicant to put on
their case and we will be calling out of turn —

MR, SALAS: (OFf mike).

CHAI RPERSON CGRI FFI'S: You've got to cone
up.

MR. SALAS: My first question was —

CHAI RPERSON GRIFFI'S: Do you want ne to
clarify why |I’ve done this?

MR SALAS. No, | just wondered if you were
going to do that.

CHAI RPERSON GRI FFI'S: Do you want to turn
on the m ke so you can speak?

M5. G ORDANO. | nean personally, if he
wants to go, it’s fine with ne.

CHAI RPERSON GRIFFIS: Let ne be clear
because | don’t have any problens with ny decision.
There is a big difference between taking people that
are going to testify before we’ve even called the case
and established party status and taking an applicant’s
W t ness out of order.
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M5. G ORDANO She’'s not ny witness. She’s
a supporting witness, and |’m happy to give equal tine
if it’s, you know, if he wants to do his testinony.

MR, SALAS. No, I’'ve adjusted ny tine
because | wasn’t going to be put out of — | nean, |
t hought everything was going to be in order and
there’s not going to be any agreenent.

CHAI RPERSON GRIFFI'S: It actually would
have been inappropriate for you to give testinony.

MR SALAS: Right, | understand that, but.

M5. G ORDANO To sinplify things, | would
offer if it nakes it easier -

CHAI RPERSON GRIFFI'S: W' re past making it
easi er.

M5. G ORDANO Supply testinony in witing
if I can get it to you within the next few days. Wuld
that sinplify the process?

CHAI RPERSON CGRIFFI'S: Do you still have
time, M. Sal as?

MR. SALAS. No, |I've got all the tine in
the world now because | changed ny schedule, but |
didn’t think there was any |atitude and ny point, M.
Chair -

CHAI RPERSON GRIFFI'S: If it hadn't been at
that point where you requested it, | would agree.
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kay, we wll note and apologize if we've had to
i nterrupt and disrupt your schedule today and |l et us
proceed at this point wwth the applicant’s case and
have them call the witness that they have, or |I'm
sorry to call the person to testify in support.

After that, | wll assess whether other
people to give testinony, persons not parties, have
scheduling problens in which case we can have this
sonewhat upsi de down cake presented to us and have all
the testinony of people wth scheduling problens in
support or in opposition first, and then we m ght have
a case presented to us. Wth that, we welcone you
this evening and ask you to introduce yourself, your
name and your address.

IVS. HENDRI CKS: M/ nane is Crista
Hendricks. | currently rent at 1614 R ggs Place. |I'm
here to testify in support of M. Gonzal ez; however,
I’d Iike to make it clear that | recognize that I'm
not a homeowner and | am nore here as a
preservationi st as opposed to a resident.

So I would just |ike to speak on sone of
the historic preservation issues at hand. Also note
that I ama volunteer with Washi ngton Parks and Peopl e
and |’ ve spoken to Steve Col eman who is the president
of that organization and he would like to — he was
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unable to submt anything for the record, but he would
like to offer to submt a letter to this commttee if
you wi Il accept that. So, please consider that.

CHAIRPERSON GRIFFIS: Do you have the
letter with you?

MS. HENDRI CKS: No, he couldn’t wite one
this nmorning so | apologize, | wasn’'t he wasn't able
to provide one. He would like to offer his two cents
and 1’1l be sure he nmakes it brief.

CHAI RPERSON GRI FFI'S: Ckay, we'll see if
the record’ s open.

M5. POLIVY: M. Chairman, |1'd like to
object to this.

CHAI RPERSON GRI FFI'S: To what ?

M5. POLIVY: To what? To this wtness
com ng before you and asking to give testinony as an
expert in —

CHAl RPERSON CRI FFI'S: She hasn’t been rul ed
an expert.

MS. HENDRI CKS: |’ m not an expert.

CHAlI RPERSON CGRI FFI S: W est abl i shed t hat
she’s not being proffered as an expert w tness.

MB. PCLIVY: Well she identified herself as
a preservationi st.

CHAI RPERSON GRIFFI'S: And | don’t have a
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problemw th that.

M5. POLIVY: And is that personal ?

VB. HENDRI CKS: It’s personal as a
communi ty nmenber and a concer ned hi storic
preservationist, not as an expert and not representing
any organi zation.

M5. PCLIVY: Wll that's |ike saying I’ man
environnentalist. |Is she suggesting —

CHAI RPERSON GRI FFI'S: Wul d you not be?

M5. PCOLIVY: | don’t know of anybody that
isn"t, but | don't know of anybody who isn't a
hi storic preservationist who lives in this city.

CHAI RPERSON GRI FFI'S: | know quite a few.

MB. PCLIVY: But the fact of the matter is,
if she — | have no objection to her testifying as
someone who lives on Riggs Place and be subject to
cross-exam nation, but | do have an objection to her
comng before the Board and offering her opinions as a
preservationi st.

PARTI CIl PANT: | would second that, M.
Chai r.

PARTI Cl PANT: Third it.

CHAIRPERSON GRIFFIS: | think we can
certainly use the anecdote but we don’t need any nore
of that.
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MEMBER ZAIDAIN. For the sake of tine,
could she just correct her testinony to say she’'s a
concerned citizen and preservationist and not an
expert?

CHAI RPERSON GRI FFI'S: Ww, yes.

COW SSIONER M TTEN M. Chairman, | think
any lay witness is free to characterize thensel ves any
way t hey want.

CHAI RPERSON GRI FFI'S: And that’s the way |
was calling it. If she’s not being proffered as an
expert wtness in architectural history, design
preservation or historic preservation, we would not
take her at face for that and we’'d | ook to her for her

personal and person testinony and frankly to this
Board’ s designation and, oh boy, deliberation in how
we filter what her testinony is. So with that, let us
nove on.

M5. POLI VY: Thank you.

CHAl RPERSON GRI FFI'S: And oh well, it's in
t he record.

M5. HENDRICKS: So ny nane is Crista
Hendri cks. | am not an expert. | am a concerned
citizen and a resident of Riggs Place and | vol unteer
for Washington Parks and People and therefore just
have an interest in the 16" Street corridor and that’s
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all, so |l just want to nake that clear.

I am not here to speak to any of the
i ssues that are going to be presented by the residents
or contradict them or address any of their concerns.
I think that the applicant will be nore suited for
t hat .

| just wanted to speak to the preservation
issues that | just think need to be raised, and that
is that there are very few of the mansions that used
to line 16" street left.

I think many of us are famliar wth
Henderson’s Castle, which is no longer there and if
you drive up 16" Street, you're not going to see any
of these mansi ons because they ve all be in the 50s
and 60s, nost of them have been razed because it is
unlikely that you will find a single famly to occupy
t he hone and be able to keep it.

I nmean | don’'t have any evidence to
support that or any statistics, but | think that’s
very obvi ous. The structure is  historically
significant in that a Supreme Court Justice |ived
there. It was hone to the Toutorsky Acadeny of Misic
for 40 years and is identified as a historic |andmark.

I think we all know that it does contribute to the
historic significance of the nei ghborhood.
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My point in comng here is that if you
deny the application to operate as a bed and
breakfast, and you want it to be used for sone other
purpose or try to attract another person to buy it or
if that’s the intent, the other alternatives are not
good for preservation because they don’t protect the
interior.

If you turnit into office space, you can
destroy a lot of the interior and change the structure
of it, while I know the exterior is protected. An
enbassy woul d be exenpt fromall preservation | aws and
if a developer were to come in and do condomni ni uns,

you would also lose a lot of the fabric of the

interior.

So | just wanted to express that and nake
t hat known. |"m thankful that M. Conzalez is
sensitive to the preservation of the interior. 1 know

that he wants to work with the comunity, which is
why Parks and People is interested because we're
| ooking to use the space for fund-raising events and
conpared to the other alternatives, the inpact seens
to be mniml, though | do understand the nei ghbors’
concerns. So that’s all. Thank you for your tine.
CHAlI RPERSON GRI FFI'S: CGood. Thank you very
much and | wunderstand you to say that wth an
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alternate use, which isn't being proposed right now,
the potential of the interior being perhaps destroyed
as you said, but perhaps reorganized, is a great
concern of yours.

And so, your testinmony is, in fact, that
this proposed use woul d enabl e the preservation of the
interior and al so the exterior.

M5. HENDRICKS: It would be the best
alternative, | think.

CHAI RPERSON GRI FFI S: | see. Are there
guestions fromthe Board?

COW SSI ONER M TTEN: M. Chairman, | have
a guesti on.

CHAlI RPERSON GRI FFI' S: Yes.

COW SSI ONER M TTEN: I's it your
understanding that there’'s been any proffer that if
this use variance is granted that, in fact, the
interior will be protected? Is there any |ega
requi renent to protect the interior?

VB. HENDRI CKS: There’s no | egal
requirenent. It was just an idea. | took a tour of
the house. 1’ve seen the work that he’s doing to do
the renovations right now and | think that he is very
sensitive to the interior and protecting what is there
in the existing fabric. So, | just think that it's his
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intentions to maintain that.
CHAI RPERSON &Rl FFI S; And if I’"m not

m st aken, the alternative uses you indicated were not

M5. HENDRICKS: |’m just pulling them out
of the air. It’s not -

CHAI RPERSON GRIFFI'S: - non residenti al
and may, in fact, it’s your speculation —

M5. HENDRICKS: Right and | think it’s
highly unlikely that it would be a single famly
dwel ling and that’s why we’ve seen all these other
mansi ons di sappear.

CHAI RPERSON GRI FFI S: Ckay.

COW SSI ONER M TTEN: But you under st and
that the use variance would survive M. Gonzal ez’
ownership of the property and another owner could
depart, keep the use variance and depart from his
intentions regarding interior preservation.

M5. HENDRI CKS: | do understand that but |
nmean any ot her commercial space could do the same, so.

COW SSI ONER M TTEN: Thank you.

CHAI RPERSON GRI FFI'S: Any ot her questions
of the Board? Cross-exam nation of the w tness. W
shall begin with —

M5. HENDRICKS. Am1|l a witness or am| just
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presenting testinony. | don't knowif | am-—

CHAI RPERSON GRIFFI'S: It is sonmewhat the
same t hing.

M5. HENDRI CKS: Ckay.

CHAI RPERSON GRI FFI'S: And believe ne, this
won't be very painful.

MS. HENDRI CKS: Ckay.

CHAI RPERSON GRI FFI'S: But —

M5. HENDRI CKS: Again, |’mnot an expert.
It’s just my opinion.

CHAl RPERSON GRI FFI'S: I ndeed, and what |I'm
going to do is stick to the procedure that we’ve
est abl i shed or the chronol ogy of people giving cross-
examnation. First of all, let nme just state for your
benefit, for mne and for the parties that are going
to conduct the cross-exam nation, clearly cross-
exam nation is for illiciting, asking questions.

So everything is going to be asked in a
guestion and it’s going to be based solely on your
testinmony that happened all within three m nutes, so
there can't be that many questions and it wll
hopefully illicit information for us in our
del i berati ons.

So with that, let us call the DCCA to the
table if there's any cross-examnation. If there's
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none, you can — there’'s no cross-exam nation. Any
parties interested in cross-exam ning the w tness at
this time can cone to the table, Riggs, S Street, the
Resi dential Action Coalition.

M5. POLIVY: Hello, M. Hendricks. How
| ong have you lived on Riggs Pl ace?

M5. HENDRI CKS: Probably since Septenber,

but -

M5. POLI VY: Septenber of?

MS. HENDRI CKS: 2001, but on U Street a
year before that. I’ve lived in Washington three
years.

M5. PQLIVY: And what is your — do you have
an official position with Parks and Peopl e?

M5. HENDRICKS: No, | volunteer. [’ m
strictly a volunteer for public relations and fund-
rai si ng.

M5. PCLIVY: | have no other questions.

CHAI RPERSON GRI FFI'S: Good. Thank you very
much. See that.

MR JARDIN. Are you fully in favor of
preservation of historic districts and conmunity as
wel | as individual buildings?

CHAI RPERSON GRIFFI'S: That’s beyond the
scope of her testinony, is it not? Is there a
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rel evancy to that?

M5. JARDIN: Yes, she is supporting a
vari ance for a change in use which has — to comerci al
use which has potential detrinental effect to the
historic district. So there is a tradeoff here of
attenpting to trade preservation of an individual
building to the detrinment of the other buildings in
the district. |s she aware of that?

CHAl RPERSON (RIFFIS: Ckay. | think that’s
a difficult question and goes beyond the scope to talk
about the preservation of the entire historic district
as opposed to the instant structure that we have in
front of us. |If you have a very specific —

M5. HENDRI CKS: Again, |’m not an expert
and | can’'t speak to that, but it is ny opinion that
historically 16" Street was the gateway fromthe north
to our city and there was a | ot going on. There was a
| ot of activity.

It mght not have been operating as a bed
and breakfast, but there was certainly a |lot of
entertaining and galas and activity on that street, so
the mnor inpact that it would have, | don’t think
would alter the integrity of the community. That's
strictly mmy opinion.

CHAlI RPERSON GRI FFI'S: Ckay, anything el se?
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MR JARDIN: You speak there of the 16"
Street corridor, do you think it will have any i npact
on Riggs Pl ace?

M5. HENDRI CKS: Well, | use the term 16"
Street corridor |oosely to nean that.

MR. JARDI N: There’s a significant
di fference between 16" Street and Ri ggs Pl ace.

CHAI RPERSON GRIFFI'S: I's that a question?

MR. JARDIN. Do you find that there’'s a

significant difference between 16" Street and Ri ggs

Pl ace?

CHAl RPERSON GRIFFI'S: That’s probably a yes
or no.

MS. HENDRI CKS: From what | understand of
the issues at hand, | don’'t think that the inpact

di fference woul d be that great, no.

CHAl RPERSON GRI FFI'S: kay. It |ooks like
we’ ve exhausted the parties’ cross-exam nation and —
oh, yes.

M5. HUBBARD: | just have one question.

CHAI RPERSON GRI FFI'S: I ndeed, representing
t he Residential Action Coalition.

M5. HUBBARD: Ms. Hendricks, are you
famliar with other |arge mansions of about between
8,000 and 9,000 feet in Dupont Grcle s historic area

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




99

where you’ ve been inside?

M5. HENDRICKS: | can’t understand you.

SECRETARY PRUI TT: Excuse ne, Ms. Hubbard
you have to speak nore clearly.

M5. HUBBARD: | just want to ask Ms.
Hendri cks, have you ever been inside any of the |arge
mansi ons inside of the Dupont Circle area that are
privately operated by private honeowners? | nean |
know you’ ve been here a short time, undoubtedly you
have strong feelings about how this house could not be
operating there.

CHAI RPERSON GRI FFI'S: What question is
t here?

MB. HENDRI CKS: Yes, | have been inside but
none as large as this. I have been inside sone
private residence in Dupont Circle.

CHAI RPERSON GRI FFI'S: We're going to keep
it real succinct to a question that can be answered
with — Ms. Hubbard.

M5. HUBBARD:. Not only private residences.

CHAI RPERSON CGRIFFI'S: M. Hubbard, if
there’s a question that can be answered with a yes or
no, that’s the nost expeditious way to continue this.

M5. HUBBARD: All right.

CHAI RPERSON GRI FFI'S: Al so actually | was
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talking to her. Now !l will talk to you, M. Hubbard.
Your questions need to be direct and succinct. No
testinmony at this tine.

M5. HUBBARD: All right.

CHAI RPERSON GRI FFI'S:  Your next question
pl ease.

M5. HUBBARD: All right. Were are these
houses that you ve been in? Could you nane the
houses?

CHAI RPERSON GRIFFIS: | fail to see the
rel evancy of that.

MS. HUBBARD: Wel| she said —

CHAlI RPERSON CGRI FFI' S: She said that she’'s
been in others in Dupont GCrcle.

M5. HUBBARD: Ch well, she thinks that this
is the only sonme kind of a use like a bed and
breakfast or an office building or an enbassy is the
only possible use for this building, because there are
many that are used by private owners and private
people living there.

CHAI RPERSON GRI FFI S: | ndeed. | don’t
think that was the testinony.

M5. HUBBARD: Well, she did say.

CHAI RPERSON CGRIFFI'S: She said that the
alternative uses, which were a speculation of what
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alternative uses may be.

M5. HUBBARD: Well, you can use this
certainly as a private hone.

CHAI RPERSON GRI FFI' S: | ndeed.

MS. HENDRICKS: And | nentioned that as
well and | didn’t think it was a |likely alternative.

M5. HUBBARD: And she said it wasn't
likely, why isn't —

M5. HENDRI CKS: Because | think the square
footage is so large. |It’s been on the market for a
year and no one has purchased it. No one has been
interested. Are you interested?

M5. HUBBARD:. | certainly have been. I
rode —

CHAI RPERSON GRI FFI'S: Questions in one
direction and answers in the other. M. Hubbard, next
guesti on.

M5. HUBBARD:. Let ne ask you another thing,
woul d you be here testifying about this if you just

lived on Riggs Place and didn't work for Steve

Col eman?

M5. HENDRICKS: | don't work for Steve
Col eman.

M5. HUBBARD: | belong to that to, you
know.
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M5. HENDRI CKS: (kay. Steve Coleman did
not urge ne to cone testify. | brought the issue to
Steve Col eman and spoke to himabout it because | live
on Riggs Street. | found out about the issue fromthe
applicant; however, |1’m not representing himin any
way or testifying on his behalf. | mjust offering ny
opi nion after speaking to him and doing what little
research I was able to do in the past few days to
| earn about this.

M5. HUBBARD: And you have a famly and
raising a famly right on R ggs Pl ace?

CHAl RPERSON GRIFFI'S: No rel evancy to that.

Next questi on.

M5. HUBBARD: Well you don’t think so.

CHAI RPERSON CGRI FFI'S: No, | absolutely do
not .

M5. HUBBARD: Now M. Giffis.

CHAI RPERSON (R FFI' S: The rel evancy for her
giving testinony before this Board has nothing to do
wi th whether she has a famly or is raising a famly
in a specific location and it goes nothing to her
testimony. Next question.

M5. HUBBARD: All right, I’'ll just stop
right there.

CHAlI RPERSON GRI FFI S: I ndeed. Any ot her?
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W’ ve exhausted the cross-exam nation. W do thank you
very much. Have a pl easant eveni ng.

M5. HENDRI CKS: Thank you.

CHAlI RPERSON GRI FFI'S: And we can call the
applicant back now to begin their case. Ch, I'm
sorry, we were going to go to scheduling of people
that were going to testify as persons, and if there
was schedul i ng probl ens.

| can assure you we will be ending this at
six o’ clock tonight, so we have an hour left to get
t hrough what we can get through. W will be setting a
new date for this, as | can not imagine that we set to
I ightning speed and finish the entire case today.

O hers that have schedul i ng probl ens that
would like to give testinony on this point, persons in
opposition or in support. Not seeing anyone rush to
table, | call the applicant to begin their case.

M5. G ORDANO. Good afternoon again. I
just wanted to go through to be clear about what it is
we're requesting and also to explain that we're
varying, nodifying our application sonewhat at this
time.

CHAl RPERSON GRIFFI'S: And all parties have
this, it has just been submtted.

PARTI CI PANT: (Off nike).
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M5. d ORDANO  Yes. I’m going to go
through that and | tried to do a little outline here
because | know how confusing this is. First of all
advertised relief. Wat was advertised was a use
vari ance for 11 or nore roons, six enployees, full-
time equivalent and 24 events, and | underlined the
“nore” because | just wanted to note that we did not
put nore in the application.

That was sonet hing that sonmehow got added
in when it went to the D.C. Register and it caused a
ot of consternation actually at the ANC neeting
because they thought that we were trying to kind of
| eave an open-ended range of room nunbers here.

But what we requested was 11. Wiat was
advertised was 11 roons, six enployees and 24 events,
and those were unrelated to B& guests. Those were
fund-raisers | think they were identified, and they’ ve
wi dely been discussed, fund-raisers and conferences
and things of that nature.

What we’'re asking for today and part of
this is there’'s been sone confusi on because there has
been a change of counsel on this case and | apol ogi ze
for the confusion, but what we are asking for today is
an increase in the guest roons from six, which we
believe is a matter of right requirenent, to ten, and
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an increase in non resident enployees fromone to two
full-tinme equival ent.

| say full-tinme equival ent because there
woul d be a receptionist, a front desk person, but a
bed and breakfast is open seven days a week. It’s not
going to be that sane person every day. It mght be
that they' re sharing that job with sonebody el se. So
it’s a full-tinme equival ent position, only one person
performng that function at a tine. And this relief —

CHAI RPERSON GRI FFI'S: Hold on a second.
Soneone has the cordl ess.

MEMBER ZAIDAIN. It’s a good thing she
wasn’t tal king bad about you.

M5. G ORDANG.  Anyway, we believe that
these changes the case in a posture of a special
exception. It’s very simlar to the case that |
handed out previously. That was the Swan House case
where there was an increase in roons fromsix to nine
and an increase in nunber of non resident enployees
fromone to two.

So there’s two changes to the regul ati ons,
which is a special exception instead of a use
vari ance. However, we are prepared to argue that we
neet the test for use variance as well. W believe
t hat we do.
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W' re trying to nodify this proposal to
make it nore acceptable to the conmunity. W’ ve tried
very hard to reach an agreenent. Unfortunately, we
don’t have an agreenent today.

The last time the case was about to
proceed, there was a postponenent on the basis from
what | understand fromthe transcript that there was a
draft agreenent, which was actually submtted into the
record and it was a very detail ed agreenent that was
apparently just about to be signed but the parties
felt they needed nore tine to negotiate it and get it
si gned.

And, | don’t know quite exactly what

happened, but M. Gonzalez was willing to sign that

agreenent. The other parties to the agreenent were
not willing to signit, so we don’'t have an agreenent
t oday.

M5. POLI VY: Excuse ne. | object. The

representations that are being mde as to what
happened are nunber one -

M5. G ORDANOG And | apol ogize, | wasn't
there but that’'s what | understand.

MB. PCLIVY: The fact of the matter is that
since the tine that M. Gonzalez left this hearing in
March until today, he has never attenpted, never
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requested to neet with any of the nei ghbors.

CHAI RPERSON GRI FFI'S: You' re going to have
an opportunity. The applicant’s representative is just
outlining the case. Wat we need to do is hear the
case through and then there will be anple tine.

M5, POLIVY: Well I'msorry, M. Chairman.
W did not submt that into the record and there’ s an
unsi gned agreenent that is now being proffered to you
as having sone relevance. It has no rel evance.

CHAI RPERSON GRI FFI'S: In fact that -

M5. GORDANG It'’s in the record of the

case.
M5. HUBBARD:. A | awyer can only testify as
to facts.
CHAI RPERSON GRIFFI'S: M. Hubbard, sit
down. If | have another interruption, it is 5:15 in

the afternoon. This Board, which is spending its own
time out of its own work week to be here. |If we have
anot her interruption, | will continue — 1'Il close the
hearings today and we can all have a restful evening.
I will not have the patience and we wll not get
t hrough the m nimal anount that we need to.

| think it’'s appropriate that as the
applicant’s attorney outlines the case at this point
that we hear this all out. If there is an objection,
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have no problemw th that, but |I believe that in the
record, everything that’'s being stated right nowis in
the record and they can't — and it wll, in fact, |
woul d i magi ne as the case progresses cone into the

testinmony and be avail able for cross-exam nation.

If I do not allow issues or proper
procedures, | amcertain that nmy corporation counse
that is sitting on the dais with us will correct ne
and we will proceed appropriately.

At this point, we wll take note that

there is an objection to the statenent that there is
t hi s agreenent between the conmmunity and the applicant
that has sonme significance. So with that, | wll ask
that the applicant’s representative continue wth
their outline of the case.

M5. G ORDANO kay. | was just trying to
outline sort of where we cane from and where we are
today. The change in the relief requested fromthe
previ ous subm ssion and the advertised relief are
t hese, just so everybody’'s clear. The request to all ow
events, which are unrelated to guests of the B&B is
wi t hdr awn.

W are not proposing to hold fund-raisers,
conf er ences, neet i ngs. W' re only requesti ng
perm ssion to do the kind of snmall social events which

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




109

were outlined in the Swan House court case./

And those were described in the court case
as events which are hosted by guests, registered
guests of the B& and they are uses of types of
events, which are customary for B&s to hold and they
include things |ike weddings, small famly parties,
bi rt hdays, which again are hosted by guests of the B&B
and nothing unrelated to those guests.

And, the Court of Appeals held that those
are customary and incidental events to a B&B use and
are basically assuned as part of a B&B use, do not
require a separate variance as would the events that
we had been requesting before, the fund-raising events
and the business conferences, et cetera.

So that is a change in our application at
this time. But we are also proposing to limt those
events to 24 maxi num a year. And | know this is
conmplicated. It may require sone tine to digest that
case, which is the reason | submtted it previously.

W have also reduced the nunber of
enpl oyees because we’ve reduced the scope of the
events that we’'re planning and also the nunber of
restroons. W’ ve reduced the nunber of guest roons by
one.

The regul ati ons say that you can have up
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to two enpl oyees who are non residents of the hone be
enpl oyed in the home occupation. That's what we're
requesting. You can al so have people who are residents
of the hone that are enployed in the hone occupation.

In our case, there will be two of those
peopl e, M. Gonzal ez plus one other person that wll
reside on the prem ses, wll probably be an assistant
manager or a caretaker of the property of sone sort,
who will also be an enployee. So just to be clear,
there will be two non resident full-tinme equival ency
enpl oyees and two resident enpl oyees.

CHAI RPERSON GRI FFI'S: And how does that
factor into the full-time enpl oyees?

IVS. G ORDANO They’' re full-tine
equi val ency. There m ght be actually two
receptionists that work part-time and share that job.

CHAI RPERSON (RI FFI' S: For ny under st andi ng,
two resident enployees and two non resident enpl oyees
woul d equal the equivalent of two full-tinme enpl oyees,
is that your statenent?

MS. d ORDANO No.

CHAI RPERSON GRI FFI S: Ckay.

M5. G ORDANO What |'m saying is there
will be two resident enployees and that has nothing to
do with full-time equivalency or anything else.
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They’ re people that |live at the property, including
M. Conzal ez.

CHAI RPERSON GRI FFI' S: Ri ght .

M5. G ORDANO, And one other person and
they will be involved in the B&B business, and then
there will be two non resident enployees —

CHAI RPERSON GRI FFI'S: Wi ch goes to maki ng
the full-tinme enpl oyee.

M5. GORDANO - that are on the property
at any one tine is what I’mtrying to say.

CHAI RPERSON GRI FFI' S: Ri ght .

M5. G ORDANO There might actually be two
receptionists, but only one will be working at a tine.

CHAI RPERSON (RI FFI S: Ckay.

M5. G ORDANO And what’s conplicated,
there are just so many conditions to these hone
occupation regul ations, you really have to go through
all of them which | have endeavored to do over the
past coupl e of weeks.

But the relevancy of that besides the
overall inpact issue and just understanding what’s
bei ng proposed, is that we are not requesting, we are
not asking for a variance fromthe provision that says
there’s a flat out prohibition on any nore than two
enpl oyees, non resident enpl oyees being engaged in the
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home occupati on.

So, that is why | believe that we are
eligible for a special exception here. It’s very nuch
on all fours with the Swan House case, where there
were two enpl oyees, nine roons. The BZA ruled that it
was a speci al exception, because there were only two
variations fromthe conditions in the hone occupation
provi sion and the court affirnmed that.

VI CE CHAI RPERSON RENSHAW M. Chairman, a
question for the applicant just to be clear. On Page
Two, G2, unlimted social functions will be held with
a maxi mum of 24 per year. Are those 24 single nights
or afternoons or are they 24 events? |In other words,
whereby one B&B guest would have a weekend soci al
event with a birthday party on one day and anot her
birthday party the next day and that woul d be counted
as one, or is that counted as two?

M5. G ORDANO You' re way ahead of ne, M.
Renshaw. | think it’s one. | nmean | think the event,
if there’s a famly, like say taking the whole B&B for
a weekend and maybe they woul d have a birthday party
and a breakfast together the next norning, it would be
one event.

VI CE CHAI RPERSON RENSHAW Al'l right, thank
you.
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M5. GORDANG But | can’t say | really
t hought that through before this hearing. And then ny
final point here is D, and | think we covered this
actual ly. Ms. Hubbard got us to this point pretty
qui ckly, that the change in the relief that we're
requesting doesn’t pose a notice deficiency because
we're actually scaling back what was adverti sed.

CHAI RPERSON GRI FFI'S: Ckay, Board nenbers.

Let nme first see if Board nenbers have other
questions on the case summary in its generality and
then what |'d like to do is establish how we're
proceeding with this in terms of the case that we
shoul d hear. Any other questions?

MEMBER ZAI DAIN: M. Chairman.

CHAlI RPERSON GRI FFI' S: Yes.

MEMBER ZAI DAIN: | don’t know who to pose
this question to. | nmean | agree with Ms. G ordano
t hat speci al exception does allow for t wo
nodi fi cati ons.

However, the Zoning Code and |’ve been
scranbling to find the reference to this and it does
not deal with full-tinme equivalents, and | think
that’s inportant because when you talk about hone
occupati ons.

The intent there is to restrict or
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regul ate how many people are conming to the property,
you know, in varying ways because that’s what the real
i npact is neasured by, and just the fact that we're
measuring full-tinme equivalents is a little concerning
to ne because four working ten hours a week for one
full-tinme equival ent, so you ve got four people mnmaking
trips.

You know it’'s a little bit different, |
nmean from an econom ¢ standpoint | can see the point,
but from a planning standpoint, we're [|ooking at
inpacts. | don’'t know if you want to speak to that.

M5. GORDANG | think that the inpact is
the sanme because what we're saying by full-tine
equi valent is that those four people would not be on
the prem ses at any one tine.

MEMBER ZAI DAIN Increasing trips per week.

I nmean that’s four trips to the house as opposed to
just one. | mean is there a way you can give us nore
substantial information on that.

M5. G ORDANC But again, let’s just take
the front desk person, it’s inpossible that person
could work the nunber of hours that an inn would
require. So | nmean | think and there have been nmany,
many cases where full-time equivalency is interpreted
by the Board with regard to enployees in school
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situati ons.

MEMBER ZAIDAIN. For home occupations
t hough? | don’t you to expect sonme case off the top
of your head.

M5. G ORDANG No, there haven't been any
cases, but | think it’s consistent wth other
i nstances where the Board is |ooking at nunber of
enpl oyees or students and certainly trips are an issue
there as well.

COW SSI ONER M TTEN: M. Zai dai n, one of
the ways that we can approach this is to the extent we
approve the application and we establish conditions,
we can define that full-time equivalent shall nean
that there will be no nore than, you know, three
i ndi vi dual s who cunul atively coul d be consi dered for
full-time equival ent. W can define it or control
that through a condition if we get to that point and
the applicant is free to proffer sonething.

MEMBER ZAIDAIN: Yes, | nean | don’t think
it’s a point to hold up the application. | nean |
think the relief she’'s pursuing is pretty clear. |
just think that’s going to be an issue.

CHAI RPERSON GRIFFIS: Is it part of the
i ssue for you whether this becones a use variance or
it goes to a nodification for a special exception?
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MEMBER ZAIDAIN. No, | nmean it's pretty
clear in the regulations to nodify to the list of
requi renents from you know, from— | can't think of
the code off the top of nmy head, but | nean they're
clearly asking to nodify two of them and so that
throws theminto the special exception process.

CHAI RPERSON GRI FFI S: Ckay.

MEMBER ZAI DAIN: Now are you saying if we
do use full-tine equivalents, is that going to throw
us into a variance?

CHAI RPERSON CRIFFIS: That's what |'m
asking you. Wat |I'mjust trying to establish is the
direction that we will proceed at this point, whether
we are going to a special exception or a use variance.

So | thought that that was giving you sone problemin
ternms of throwi ng out these FTEs.

MEMBER ZAIDAIN. Well, FTEs give ne a
problemin terns of neasuring inpact.

CHAI RPERSON GRI FFI'S: Ckay, and | think we
can get past that.

MEMBER ZAI DAIN: | nean the nodification —
| mean it seens to me we’'re saying nodify two of the
standards that are listed. | nmean we’'re already, |
nmean nodifying give us, everybody sonme |eeway to

eval uate the application. |’ m concerned about using
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the term full-time equivalents to evaluate the
project, not the application. | guess does that nake
sense?

CHAI RPERSON GRI FFI'S: | think so.

COW SSI ONER M TTEN: M. Chai rman, can
just piggyback on that. It's actually an interesting
poi nt because the |anguage of the ordinance is very
specific to this issue. It says in 203.4 (d), no nore
t han one person who is not a resident of the dwelling
unit shall be engaged or enployed in the hone
occupati on

So we’'re tal king about nultiple persons
and so to the extent that we’'re tal king about multiple
persons, Ms. G ordano has said that, you know, they' re
requesting a nodification to go fromone to two in
terms of full-time equival ents.

Vell, we’'re going to have to sort out and
they said they're prepared to neet a use variance
test, and | think we should take everything into the
record and then decide what the burden is and whet her
they nmet it. | think that’'s a relevant point is we're
tal king about multiple persons. How nmany persons? W
need to sort out what the potential inpact is.

MEMBER ZAI DAIN: W' re conparing apples to
oranges instead of apples to apples.
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COW SSI ONER M TTEN: When we tal k about
full-time equival ents maybe we shoul d be tal ki ng about
persons because that’s the way the zoning ordi nance is
witten.

MEMBER ZAI DAIN: Ri ght and naybe what |'m
suggesting to the applicant is maybe, | don't know
today or you know when it’'s appropriate, to provide,
you know, additional information so we can nake that
conpari son persons to persons as opposed to full-tine
equi val ents to persons because to ne it's clearly two
different things. But aside fromthat concern, | do
think the special exception process is accurate. |It’'s
pretty clear in the regul ations.

M5, POLIVY: M. Chairman, | would like to
object to going forward at this point on this basis.
W’ ve now come to the third hearing and have been
presented with no notice whatsoever of another anended
application. According to the Board s rules, that
shoul d have been presented no | ess than 14 days before
the date of this hearing.

CHAI RPERSON GRI FFI'S: Wul d you cite the
section?

IVS. POLI VY: Yes, Section 3113. 8,
specifically says no later than 14 days before the
date of the hearing for the application, the applicant
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shall file with the Board any additional statenent,
information, briefs, reports, including reports or
statenments of expert wtnesses, plans, or other
material the applicant may wish to offer in evidence
in the hearing.

V¢ have now been here for five hours, four
and a half to be precise. W have been available to
the applicant for weeks, nonths. Not until the
applicant stood up to present her case did we get any
noti ce whatsoever that we were again changing the
basis on which this application is going forward.

CHAI RPERSON GRIFFI'S: | understand your
concern and | think the Board needs to address that
and how we proceed with this. First of all, to bring
everyone in and we’'ve done an awful |ot that we woul d
have had to do no matter what the case was.

But to bring everyone in with notification
of a use variance, | think we discussed fairly well
today that that is the highest test and the nost
difficult to prove so that people would be prepared to
address that, and the applicant says that they are
prepared to address it, to bring it to a |lesser, |
don’t think prejudices anybody in this case in terns
of presenting their case whatever it may be and al so
i n cross-exam nation.
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But et nme turn to corporate counsel and
ask for their brief opinion about how we mght want to
continue this. Do we need to nake a notion to amend
this application or nodify the relief requested, and
I"d al so |like your opinion on the notion that we woul d
nodi fy for special exception pursuant to 203.10 (b),
because | love to put her on the spot with all of
t hat .

But just to note that Exhibit 38 is the
Nei ghbor hood Cooperation Agreenment. In the record, on
file, it was received on May 19'".

MR. JARDI N. By who?

M5. PCOLIVY: By who? The nei ghbors never
even had a chance to | ook at that before.

CHAI RPERSON  RI FFI S: Bef ore I get
anecdotal testinony on what | have in ny hand, | first
of all didn't say it was signed by anybody. Secondly,
it is unclear to the Board who's it is, and it was not
submtted in terns of ny record it wasn’'t submtted
with an attachment of anyt hi ng.

But be that as it may, | wanted to
indicate that Exhibit 38 for everyone's reviewis in
the record and it is |abel ed Nei ghborhood Cooperation
Agreenent. So.

M5. GORDANO And if | could just briefly
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speak to the rule too that basically the rule has been

interpreted to say that all paperwork needs to cone
in 14 days before the hearing but it’s never precluded
your ability to make a change when you cone to the
hearing itself and particularly where you re making a
change which is in the direction that the nei ghborhood
has been saying they want.

M5. POLI VY. The rest of us being nortals
are unaware of what has been in practice. W rely on
the rules. The rules firmy say that we are entitled
to have notice of what we are going to address. W
have three tines had a change of what they are
pr oposi ng.

CHAI RPERSON GRIFFI'S: Actually we don’t
need to argue it. I'm well aware of what the
regul ations state and | would also state that yes,
this Board actually in its own accord has changed the
relief sought as we’ ve gone through applications. So
we do have -

MB. PQLIVY: Waich is within your right. |
nmean that’s your power, but it is not the applicant’s
power to keep changi ng.

CHAI RPERSON GRI FFI'S: They're asking us to
nodi fy. W have to agree or disagree, which is where
we are with this.
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M5. HUBBARD:. But they didn’t submt it in
advance.

CHAlI RPERSON GRI FFI S: That’ s been
est abl i shed, but of course that’'s not on the record.

M5. SANSONE: M. Chairman, the application
was advertised as a use variance, which afforded the
applicant maxi numlatitude to conme in and descri be how
he intended to operate the bed and breakfast and the
nature of the social events that woul d be held there.

One of the reasons why that was
significant is that under the Swan House case, the
social events that are perm ssible for a special — a
bed and breakfast approved by a special exception,
t hose social events had to be relatively small and in
Swan House, they were hosted by the actual guests of
t he bed and breakf ast.

That was not the proposal that was before
the Board originally. The proposal was the events
m ght be hosted by outside persons.

CHAI RPERSON GRIFFIS: So if you had a
weddi ng, you’d have to have a room at Swan House to
have a reception there?

MB. SANSONE: Exactly, so that was a fairly
significant — | mean that was one of the reasons that
supporting noticing it the way in which it was
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noticed, and that was up until, | guess, today or
until this nonment how, you know, if you just read
through the file and you were trying to understand
what was the use that was bei ng proposed, that’s what
the public and the board woul d have had sonme know edge
of .

The public notice would be adequate to
give the people notice of the type of use or the
maxi mumflexibility that m ght be allowed, the greater
i npacts that m ght be contenpl ated and gi ve people a
chance to address that. However, and that would
enconpass a |lesser use that mght be approved by
speci al exception.

So it’s probably not a defect in the
public notice. | think the issue cones in terns of
people that were interested in or people that had
party status, such as ANC or people that wanted to
request party status. If this is the first tine
they’'re hearing of the proposed operation and
intensity of the use, they may not have had the 14
days prior to the hearing to prepare their case or see
if they even had objections anynore.

So to sonme extent by not having a 14 day
pre-hearing filing, the public and the people
requesting party status have been somewhat
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di sadvantaged in this proceeding. | don’t think it
nmeans that the case would need to be di sm ssed because
obviously we’re not going to conplete it tonight.

And perhaps a use of the tinme would be for
the applicant to continue explaining how it is they
intend to operate and under what conditions and then
t he people that do have party status in this case can
address that in their cross-exam nation and their
presentati ons when we next take this nmatter up.

CHAI RPERSON GRI FFI'S: So you’re sayi ng that
we coul d conceivably hold off on judgnent of whether
the nodification of the relief would be appropriate?

M5. SANSONE: | think that if you just
gl ance through Section 203, the honme occupation
provisions are very long. There’'s many detailed
requi renents. They're very specific.

The Board can only approve nodification of
two of those requirenents as special exception,
ot herwi se we’re back into considering a use variance
fromthose specific provisions or just a nore generic
use variance under Section 350.

So | think it would be safer to probably
proceed in a way that allows maxinum flexibility to
everyone to see how this application devel ops and
whether there’s only two conditions that require
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nodi fication or whether there’s nore conditions of the
regul ation that require nodification.

CHAI RPERSON GRI FFI'S: | see.

M5. G ORDANO Can | just make one conment
to that part of the reason that we’'re here today as
opposed to last time, if | understand correctly was a
nunber of the people surrounding objected to the
notice that it wasn’'t all enconpassing enough. They
wanted a broader notice because of the events, in
particul ar was one issue.

So, | went ahead and did a broader notice.

| f anything, that kind of works to our disadvantage,
because it brings nore people who m ght be concerned
about nore events and then people m ght be pleasantly
surprised to learn that we’ve actually cut out that
aspect that they objected to and that was our
under st andi ng was the najor problemw th negotiating
an agreenent. That’'s what we understood from our ANC
representative.

So it really doesn’t make any sense that
you don’t want to discourage applicants from scaling
back provisions in an application that people object
to.

CHAI RPERSON (R FFI'S: No, and | don’t think
that’s a problem My concern is whether it’'s
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appropriate in this case to do it and | think what M.
Sansone is stating is that perhaps we can evidence
that in your case and we woul d be able to judge that
at sonme appropriate tinme in the case or during our own
del i berati ons.

MB. PQLIVY: M. Chairman, ny objection was
not to notice. | am not asking — what ny objection
is, is that we continually prepare and cone here and
get jerked around because things get changed.

CHAl RPERSON (RIFFI'S: | di d understand your
objection the first tine.

MB. PQLIVY: If the applicant has any ot her
changes, | think it’s inperative that they tell the
rest of us.

CHAI RPERSON GRI FFI'S: Wul d you take your
seat and let us figure out what we’'re doing next. M.
Hubbard, it’s not appropriate for you to be at the
table at this time. Thank you very nuch.

M5. HUBBARD: | would |like to object.

CHAI RPERSON GRIFFI'S: | understand you
would and it’s not appropriate at this tinme. W are at
5:40 right now, and what | would like to do is update
t he schedul e and that we need to be out of here by six
o'clock with due respect to everybody involved in
this.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




127

M5. HUBBARD:. May | rem nd you of just one
thing, M. Giffis, on ny bended knee that if I egal
processes before the BZA, |awers are not allowed to
testify to the facts.

CHAI RPERSON GRI FFI'S: That’s very true.

M5. HUBBARD: Ms. Gordano has been
testifying as to facts of which she has no personal
know edge.

CHAI RPERSON GRI FFI'S: | see.

M5. HUBBARD. Hearsay and you are acting on
her representation and have been |istening to her.

CHAI RPERSON GRI FFI'S: | see.

M5. HUBBARD: And | would say that M.
CGonzal ez or people who are actually present at the
BZA, there is no sworn testinony, as you know. You're
not under oath the way you are here today. Al kinds
of things are said by applicants.

CHAI RPERSON GRI FFI' S: What woul d you |i ke
me to do with that?

M5. HUBBARD: | would like you to dismss
the case with prejudice as | asked you because of
failure of notice, nothing about the hardship they
had.

CHAI RPERSON GRIFFI'S: Good and we don’t
know all that information until the entire case is
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done. | would, in fact, deny that notion at this point
unl ess we want to go through cross-exam nation of all
parties. M. Zaidain.

MEMBER ZAI DAI N:  Yes.

CHAI RPERSON GRIFFIS: W have limted tine.

MEMBER ZAIDAIN: | know, but this may be
i nportant.

CHAl RPERSON (R FFI'S: I’ mnot saying you're
limted to tine.

MEMBER ZAIDAIN. That's all right. The
reason | have this full-time equipnent thing on the
brain is | happened to look at this and 203.10(c)
establishes that in no case shall any nore than two
persons who are not residents of the subject honme be
permtted as enpl oyees of the honme occupati on.

And, | just wanted to put that to the
applicant, because if they really can not neet that
requirenment, then that will be a variance issue that
we'll need to take up the way | read the regul ati ons.

So, this goes back to the whole thing
about the changing of the application so there was
sone relevancy to that, which | hope | can always
conti nue to have.

CHAI RPERSON GRIFFIS: And | didn't nean
that | was Iimting your tine. | was saying that.
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MEMBER ZAI DAIN: You may want to limt ny
time sonme tine.

CHAI RPERSON GRIFFI'S: Right. Could you
repeat the section again you cited?

MEMBER ZAI DAIN. 203.10(c). So we need to
get clarification on that.

CHAI RPERSON GRI FFI' S:  Exactly. I think
we'll probably need to get sone case history on how
persons and full-tine enployees are interpreted.
kay.

MR JARDIN Could you ask the applicant to

conplete their presentation today and we can get done

before we adjourn. | think that was what the |egal
counsel suggested and | think it certainly would
benefit wus better. Every tine we neet, we are

confronted with changing, and | would appreciate it if
you woul d have them conplete their presentation today.
CHAI RPERSON CGRIFFIS: And | appreciate
that. | too don’t like the changing tides with any
application, so we do want to try and get it to a
strict direction and then go to the cases init.
However, | do not see the reality of
finishing the entire case today and I think, in fact,
it will becone nore confusing if we start it and don’t
finish it today. | believe we will [ose a quorum on
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this Board soon after six o' clock, so we wouldn't have
the tinme required.

So what | would propose at this point is
we pick a new day to continue this. I would also
request that the applicant submt, dependi ng on that
date, in anple tinme and let’s see what the date is and
we’' || back this down.

But | would have a subm ssion of sone
sort of outline of the operations and details of the
operations proposed in this application, and | think
that will give everyone an idea of a starting point
and where we are and | think it mght be helpful in
terms of framng of the parties and also the Board s
thinking on this. So let us pick a date.

M5. G ORDANO Also | wanted to nention to,
we woul d be happy to nmeet with the neighbors and go
over this directly.

CHAI RPERSON GRI FFI'S: Uh huh. It wll be
my great shortcomng if | don't speak to that before
we | eave the room but while we’'re | ooking for a date,
"1l take the opportunity and I think it would only
hel p everyone involved and | think we said this before
inthis application, certainly in others, if there is
sone conmuni cation and sonme substance that can be
resolved with the parties and the applicant. Yes,
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Let nme just state for the record because
we have a few nore mnutes, I'm losing all of ny
process that I've tried to drive into everybody today,
but we will hear you right now.

MR HILL: This will be very brief. I
tal ked to Vince Mcone before he |eft.

CHAlI RPERSON GRI FFI' S: Yes.

MR HILL: And the ANC and DCCA woul d be
quite willing to continue a dialog wwth M. Gonzal ez
and his counsel in ternms of drafting a new voluntary
agreenment that covered this new situation which quite
frankly was a conplete surprise to ne today. | wasn't
aware of it and | agree with sonme of the other
testinmony that’s been given that we really do need to
know what the final proffer is.

CHAI RPERSON GRI FFI' S: Ri ght .

MR HLL: And then work toward a vol untary
agreenent that will ensure appropriate operation of
the bed and breakfast and care and concern for the
conmuni ty.

CHAI RPERSON CGRI FFI S: el |, and I
appreciate you bringing that up. | think DCCA is the
absol utely appropriate forum if |I’mnot m staken, but
certainly to bring in all the parties in question, the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




132

residents, and if it’s not objectionable with the
applicant, | would think that you would take that
offer up, at least create the forumfor communication.

MR. GONZALEZ: M. Chair, | would be nore
t han happy to neet with the nei ghbors again. | have
met with them several tinmes, approximtely eight
nmeetings, four hours each, and we did cone to an
agreenent as ny attorney said last tine. And | would
like to nmeet with themagain to see if we can cone to
finalize this agreenent.

The only thing is that the last tinme | got
notice fromthe ANC, when Vince met with them | ast
time, they couldn’t come up wth an agreenent
thenmselves. So | would like to ask that naybe they
nmeet first, cone to an agreenent, then maybe we can
neet together.

CHAI RPERSON CGRIFFIS: Well, this is ny
position on that. Qur long armof jurisdiction wll

not go to dictating the semantics of how these things

go.

MR GONZALEZ: Sure.

CHAIRPERSON GRIFFIS: | think it’s an
excellent point that all parties, however wll

facilitate the nost appropriate and productive
comuni cation should do so, knowi ng the fact that we
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will all be back together shortly and there will be a
decision on this case one way or the other. It would
only help everyone involved if we had productive
comruni cati on outside of these hearings.

So, | would hope that the ANC and DCCA
woul d be proactive in pulling that together and
organi zing for that and | take your testinony right
now that you are fully availing yourself to that.

Do we have a date yet?

M5. BAILEY: M. Chairman, there are sone
options, and | saw that with a caveat because, as you
know, August is a recess nmonth for the Board. The
first day that we have is June 18" and that would be
t he afternoon session.

This norning you schedul ed the appeal of
t he Nebraska Avenue Sunrise case for the afternoon of
June 18'"; however if the issues of that case are
limted as the Board indicated, this case could go on
t he June 18'" afternoon agenda.

O her dates are we’'re noving into
Septenber. There's a couple of hours on July 16", but
other than that, you' re nobving into Septenber and
Cct ober. Well, there is an August date but again
you're into your recess, the nonth for recess. That's
August the 6", if you would like to take that in the
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af t er noon.

CHAI RPERSON GRIFFI'S: Did you say August
6'"?

M5. BAILEY: August 6", yes in the
af t ernoon.

CHAI RPERSON (R FFI'S: | think we’re | ooking
at the second half of the afternoon on the 18".

M5. BAILEY: The second half of the
afternoon on the 18'"?

CHAl RPERSON GRI FFI'S: Right. Okay. So.

M5. G ORDANO The sooner the better for
us. It has been a real problem for M. Gonzalez in
terns of his I ender and | understand we’'re not trying
to press anyone else. But | nmean you can see the
detail in that agreenent. It shouldn’t be that hard.

CHAl RPERSON GRI FFI'S: | understand that and
by matter of course, the Board tries to schedule as
qui ckly as possi ble cases that are al ready begun. So
| et ne have the parties up to verify June 18 and we’ ||
go through the other semantics as needed. | need you
up at the table on the record in the mke. Does DCCA
have any problemwi th June 18'"?

MR HILL: No.

CHAI RPERSON GRI FFI' S: Good, thank you.

M5. POLIVY: M. Chairman, if it’s June
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18", then any subm ssions they have that they re going
t o make.

CHAI RPERSON GRI FFI' S: Has to happen right
away.

M5. POLIVY: W should have them today,
first thing. Second thing, if there’s going to be an
agreenent with the neighbors, one of the problens with
the last one, the reason it never cane to fruition was
t hat nobody even saw t he agreenent.

CHAI RPERSON CRIFFI'S: W' re not getting
into testinony of the previous. Wiat you're saying is
there’s not enough tine to pull it together.

M. POLIVY: | think that if you re | ooking
for a decent outcone here, June 18" is going to be
kind of tight.

M5. G ORDANO The agreenent that’'s in the
record, we stand by.

M5. PCOLIVY: (Cross Talk) as far as the
nei ghbors are concerned.

M5. GCORDANO Well, it’s a starting point.

CHAI RPERSON GRIFFI'S: Right it is. There’'s
sonething that’s been done with it. |It’s throw out.
That’s the first decision that it will be. It will be
thrown out but it’s none of ny business frankly. | do
want to get this done.
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So | need everyone to speak to the
schedul e, whether there’s problenms with any of the
parties showing up on the 18". If | could have your
attention, I’mjust going to establish the date. M.
Hubbard, do you have any problem being here on the
af t ernoon of the 18" representing the coalition?

M5. HUBBARD: It m ght be happy for you to
hear but | mght just drop out of this thing
conpletely if we go through another afternoon I|ike
this. | am against, | am opposed to every kind of
nei ghbor hood agreenent. It is your job to ascertain
the facts and nmake a decision according to the |aw,
not the nei ghbors.

CHAI RPERSON GRI FFI'S: How are you on the
18" of June, can you be here in the afternoon?

M5. HUBBARD: Providing there is a paper in
the thing outlining their hardship as a base for a use
vari ance.

CHAI RPERSON CGRI FFI S: So you're
condi tioni ng your appearance?

M5. HUBBARD: You're conditioning yours
aren’t you?

M5. GQORDANO | will provide Ms. Hubbard
wi th that paper

M5. HUBBARD: | nean to say | would like to
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— the next one will be the fourth hearing. |If there
ever was a defective case fromthe very begi nning, and
| nmust say M. Giffis, nmy opinion of your relying on
the community to do your work for you, study the |aw,
and for exanple you keep asking as if you had al ready
deci ded the case in their favor.

CHAlI RPERSON GRI FFI S: I nteresting.

M5. HUBBARD: What about the nunber of
nights and what about this agreenent that they're
going to get as if they were going to get it.

CHAI RPERSON GRIFFIS: | don’'t think you
advocat e t hat we woul dn’ t have comunity
representation, do you? Do you want nme to limt the
parties?

M5. HUBBARD:. | have been in zoning for 44
years and have never nmet with an applicant, never. M
first experience was with a Hilton Hotel where they
greased nme up with tea and cakes and coffee and this

and that and the other thing to try to get ne to drop

my opposition. | thought I had it in with them and
oh.

CHAI RPERSON GRIFFI'S: 'l going to do one
thing. I’mgoing to hear fromthe parties to see if
they can be here on June 18" and I'll turn the mike

back over to you and we can continue this. But | can
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excuse everyone el se that doesn’'t need to be here.
So is there any objection to the 18" of June? It
woul d be the second case in the afternoon.

M5. HUBBARD. |f the papers are going to be
in here, | nean witten nmaterial about what they need
to present.

CHAI RPERSON GRI FFI S: [0 note your
objection to continuing the case.

M5. HUBBARD: | don’t want to cone down
here and waste the whol e afternoon.

M5. PCLIVY: | would request, M. Chairnan,
that you direct the applicant to provide us with any
copies of any material they intend to present.

CHAI RPERSON GRIFFI'S: Wl |, indeed. I n
fact, as a party in the case, you ought to be served.

MS. POLIVY: But that we should be served
within the 14 days provided, and if it’s not in the 14
days that you set it another tine, but it has to be
that we can’t keep walking in here and getting
surprised. W now have Swan House and G nderella Swan
House.

MR. GONZALEZ: W wll provide the
information that we stated here today. W haven't
provided them the other application or the other
paperwork that you have in your file before as well.
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CHAl RPERSON GRI FFI' S: Ckay and you have the
capability of hand-delivering these or making it —

MR GONZALEZ: W will make sure that it's
hand- del i ver ed. Il wll actually send it certified
mai | .

SECRETARY PRU TT: Wul d you be able to do
so by Friday?

MR, GONZALEZ: By this Friday?

SECRETARY PRUI TT: Yes.

MR GONZALEZ: Yes.

MR. JARDIN: A clarification of what the
applicant is going to send? It’s not just what’s in
the file but how he’s going to operate, how he intends
to use the property, a definitive statenent of what he
wants to do.

CHAI RPERSON GRI FFI'S: Ckay, | have asked
that they submt detailed outlines of the operation.
But et nme be absolutely clear, the witten subm ssion
that’s going to be served on you is not the entire
case. W have public hearings so that we nmi ght engage
in this public hearing scenario and their case will be
presented before this Board when next we neet. So do
not | ook for an entire case to be nmade.

M. POLIVY: M. Chairman, we’'re | ooking
for what we’'re provided for under 3113. 8.
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CHAI RPERSON GRI FFI S: Ckay.

M5. POLIVY: And we’ve got nothing so far

MR. SALAS: M. Chairman, |’'ve been very
patient.

CHAI RPERSON GRI FFI'S: | know you’ ve been
very patient and actually you are in a party situation
but you are represented and have one person.

MR, SALAS: But if you are going to open
the door, 1'd like to be added.

CHAI RPERSON GRI FFI'S: Actually, | have not
opened any door sir. | amasking the parties to cone
up to the table.

MR. SALAS: M. Chairman, all due respect
here, | had to | eave and while | was gone, | nean they
deci ded who was going to be a party and I’'d like to be
added.

CHAI RPERSON GRI FFI'S: Was your wife in the
audience sir? D d she serve a letter to the Board?
MR. SALAS: Yes, she is but -

CHAI RPERSON GRI FFI'S: So you' re different,
but you left and indicated that you didn't want to be
a party. You indicated you didn't want to be a party.

Now you want to change that.

MR SALAS: Well | nmean | mssed the whole

— no, | didn't indicate — | didn't get a chance to
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make a case.

CHAI RPERSON GRIFFI'S: You aren’t being
prejudiced in any point in this case.

MR SALAS. Ckay, can | be added as a party
t hen?

CHAlI RPERSON GRI FFI'S: No, you can not.

MR JARDIN. So, M. Chairman, I'd like to
request that information of the applicant be nade
avai l abl e to the neighbors in the shortest anmount of
time possible. | nust say that the June 18", | can
make that date but | am concerned about the ability to
reach an agreenent between the parties by that tine,
and after June 18", 1’|l be available in Septenber.

CHAI RPERSON GRI FFI S: Good, and |
appreciate that and I’mnot unrealistic that we w |
have sone nonunental agreenent noting the anount of
passion that’s evidenced today by June 18",

| do think there are small steps that |ead
us in a direction, and I would think that the tine can
be well served, and | also think that putting a
deadl i ne and having the ability — 1 know, I'Il clarify
that. Having the ability to have a date where we’'re
all comng back may put a little pressure on.

Believe me, | am not holding out faith
that we’'re coming in wth great acconplishnents
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outside but | do take it very seriously that as
nei ghbors, for goodness  sakes, It woul d  be
advant ageous for you to talk.

So we will look to June 18", and M.
Sal as, let ne make one very clear clarification on ny
statement. You are part of a party in this case and
it was established that that party would be
represented by a certain person. So in the future as
we proceed, | would ask that if you have things to
address the Board that that is addressed through the
representative of the party.

In the neantine, if we're all okay wth
June 18", why don’t you have a seat and give nme your
nane and your address. Let nme be very clear. Have a
seat right here and we’'ll take your quick concern
before we |eave so that frankly we can all |eave on
good feelings and we can enjoy the evening.

MR. SALAS: Well, | want to thank you for
your tinme and your patience. You really are taking a
| ot of patience, but a couple of conments were nade
here that net with the neighbors. | |ive across the
street fromthis gentl eman.

I never sat and talked with himand |I'm
opposed conpletely to all of it and the fact that
we' re al ready tal king about a voluntary agreenent and
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we’' re tal king about other issues that may cone, | sat
on the ABC Board and | know what can happen with O
Street Mansion, wth some of these events that can
happen.

So, M. Chair, | nean | appreciate your
time and | don't nean to — | know you have a difficult
job and | appreciate everybody' s tinme here but sone of
the statenents that were already nade, | nean | ead ne
to believe that it’s just really difficult and |
really couldn’t agree with some of the things that are
being done. So I had to leave and |’ m sorry.

CHAI RPERSON GRIFFIS: It’s all right and |
appreci ate that and believe nme, when things are said,
there’s a time first of all for your testinony that
w |l be presented.

MR SALAS. Right.

CHAI RPERSON GRI FFI'S: There’s sone tinme for
Ccross-exam nation. The Board gives the opportunity for
everyone present to nake statenents and put on cases.
Do not assune because we hear it that we followit,
but we need all the information, just as we need
statenents from you. W need statenents from the
appl i cant.

All of that information goes into our

del i berati on. There wll be anple tinme for you to
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cross-exam ne or present testinony that refutes what
you heard today. W are not finished by a |ong shot.

MR. SALAS: Thank you very nmuch and, you
know, this gentleman is a good gentleman. He’'s done a
good job in the community | think as well. This is in
nmy backyard or it’s in ny front yard. It really is
and he’s a great guy but | really have sonme concerns
about what’'s going to happen with the parking now.

CHAI RPERSON GRIFFI'S: And we will get to
t hose and we appreciate your patience also and we w ||
hopefully see you on the 18", and if not, we wll
expect that your concerns would be given to the
representative of the party that mght be presented in
sone formor fashion. Oher issues?

M5. HUBBARD:. One nore thing.

CHAI RPERSON GRI FFI S: On, i ndeed.

M5. POLIVY: | have an issue after M.
Hubbard, M. Chairman.

M5. HUBBARD. Let ne ask you sonething. |Is
there anything in the zoning regulations that says
anyt hing about consulting with a comrunity group or
having an agreenent with the community? | nean to
say, a lot of this case has gone on for four nonths.
I know people — you tal k about the tine you wasted. |
know peopl e here that have spent 50 hours with these
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gr oups.
CHAI RPERSON GRI FFI' S: | ndeed.
M5. HUBBARD: Fifty hours.
CHAI RPERSON (RI FFI S: Ckay.
M5. HUBBARD: | magi ne why —
CHAl RPERSON GRIFFI'S: Let ne just go to M.
Mtten.

M5. HUBBARD: | would |ike to say where in
the zoning regulations you are authorized to have
anything to do with a community group. You re here to
get the facts and rule according to the regul ati ons.

CHAI RPERSON GRI FFI S: | ndeed.

MEMBER ZAI DAIN: Then the advertisenent
shoul dn’t have nade a bit of difference, shouldn't it?

M5. HUBBARD: What do you nean the
adverti senent ?

COW SSIONER M TTEN:. M. Chairnman, | would
like to address nyself to Ms. Hubbard's issue if she
woul d just allow ne to speak for a nonent.

CHAlI RPERSON GRI FFI' S: Yes.

COW SSIONER M TTEN: Which is while this
Board encourages the applicant to work cooperatively
with the comunity in an effort to find ways to
anel i orate any adverse conditions that mght arise
from an application, agreenments with the comunity,
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vol untary agreenents with the comunity do not neet
t he applicant’s burden of proof.

M5. HUBBARD: Then why do —

COW SSI ONER M TTEN. Madam pl ease |l et ne
finish. W have had cases where we’ve had not hi ng but
support from the conmunity, including voluntary
agreenents and we have deni ed the applications because
the applicant did not neet the burden of proof.

So this Board is well aware of the
regul ations, but we don't want to discourage
productive dialog anong and between applicants and
community groups and we would encourage you to
participate in that. Nowif you choose not to, that’s
your prerogative. M. Chairman, | did have one
addi tional request.

CHAI RPERSON GRI FFI' S: Conti nue pl ease.

COW SSI ONER M TTEN What we have fromthe
applicant in the case summary is a proposed
nodi fication to the relief requested and basically to
downgrade it to a special exception relief as opposed
to a variance. For nyself, |I'’m not prepared to
address that.

I think it would be inportant if, at the
out set of the hearing, we could establish through the
Board's consideration of the material submtted today
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as well as any subm ssions and positions that the
parties want to take as to what the appropriate relief
is so we don't take superfluous testinony.

On the one hand we don’t take superfl uous
testi nony and on the other hand that we don’t overl ook
something that is necessary to the applicant neeting
t he burden of proof. | think we need to establish at
the outset what is the requested relief? Do we concur
with the applicant or not so everyone knows how to
focus thensel ves to the burden of proof?

CHAI RPERSON CGRI FFI S: But are you
suggesting that we have witten submi ssions by the 18"
addressing that?

COMWM SSIONER M TTEN: Well, 1 don’'t know
that we need witten subm ssions, but to the extent
that the Board is going to attenpt to establish
whet her or not they agree with the nodification to the
relief, 1 think we need to allow the parties to
address that issue and we need to decide that.

CHAI RPERSON CGRIFFIS: Right and | fully
intend to do that on the 18". | thought what we woul d
do is address that as the first issue as we go into
it.

COW SSI ONER M TTEN: That woul d be great.

CHAI RPERSON GRIFFIS: And | think the
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outline, what we’ ve asked for in the submission in
terns of outlining the program wll help in terns of
directing that discussion.

COW SSI ONER M TTEN: Ckay.

CHAI RPERSON CGRIFFIS: And clearly the
parties will be part of that.

COM SSIONER M TTEN: | just wanted to
establish that at the outset so that we're not
fl oppi ng around between sone folks thinking that it’s
use variance and sone folks thinking that it’'s a
speci al exception. | want everybody on the sane page
as qui ckly as possi bl e.

CHAI RPERSON GRI FFI S: Good.

COW SSI ONER M TTEN: Thank you.

CHAI RPERSON GRI FFI'S: Uh huh.

MR. JARDIN. Could you clarify what the
di fference between a use variance is and a variance
that is granted under Section 210, a variance that is
grant ed because the hone occupancy needs nore than two
nodi fications? They then are required to go for a
variance. |Is that also a use variance? The zoning
regul ati ons do not say use variance. They just say a
variance. 1|s there a distinction?

CHAI RPERSON GRIFFI'S: So you're saying if
there are nore than two nodifications and we go to a
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variance and you're wondering if it’s a use variance.

COW SSIONER M TTEN: | think that’s a good

guesti on.

MR JARDIN. So | can't argue, if |
understood her point, I’mnot prepared to argue that
opening. | want to get their full presentation and

know the total argunent that | got to place against
them They keep shifting on us and | began to read — |
read the regulations. | have sone understandi ng of
them but there are sone things | would |ike sone
clarification on.

CHAI RPERSON GRI FFI'S: Corp counsel has it
in ternms of your initial question.

M5, PCLIVY: M. Chairman, it gets alittle
bit nore conplicated than that.

CHAI RPERSON GRI FFI S: Let’s get the answer
to the question that’s at hand and then we can nove
on.

M5. POLIVY: Well, | don't think she can
answer that.

M5. SANSONE: | think | can answer the
guestion. The answer is they becone use variances.
They may not be — it’s a use variance. The regul ation
is authorizing, it’'s a very long, detailed regul ation.

It’s authorizing a certain use as a special exception
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and then if you don't nmeet two of those, nore than two
of those conditions, it puts you into a variance,
which is a use variance.

The problem in trying to decide how to
proceed, we just proceed directly as a use variance or
shoul d the board and all the parties spend their tine
carefully going through each subsection and paragraph
of Section 203 to decide what the case is and the
burden of proof.

The problemis the Board and the people
that are participating in this case need to understand
fully the nature and scope of use and operation and
then at that point, you can nake a decision as to
whether it can be processed through a special
exception or whether it’s a special exception plus
variances or it’s just an overall use variance.

It’s a chicken and egg problem It’s
really inpossible to decide, is it a use variance or a
speci al exception until you know exactly what is the
operati on bei ng proposed.

SECRETARY PRU TT: M. Chairnman, mnaybe
sonet hing that could be hel pful as we’ve done before
is ask the applicant why they believe it is a special
exception. It is their burden and then that way you
woul d have sonething to argue agai nst or sonething to

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




151

under st and.

CHAI RPERSON GRI FFI'S: | understand that.
My concern with doing that is —

SECRETARY PRUI TT: Is tim ng?

CHAI RPERSON GRIFFI'S: Yes. W don’t have
the tine.

M5. G ORDANO Yes, that’'s what | — if |
could just interrupt one second. That’'s what | tried
to do. That’s why | tried to start the way | did. |
wanted to try and put out there sort of what the
nodi fications neant in terns of overall burden of
proof and to try and outline that at the outset.

It is not our intention to try to confuse
people. It’s our intention to try and bring sone
clarity, and I think we’'re all struggling because
t hese regul ations are very conplicated. They are.

MB. PQLIVY: M. Chairman, may | inquire of
corporation counsel whether the show ng necessary for
a 210 variance or the standard is the sanme as the
standard for a 350 variance?

M5. SANSONE: M. Chairman, the standard
for a use variance is the — well first of all, there
needs to be a showi ng on any variance, a showi ng of an
exceptional, wunusual or wunique condition of the
property. It could be the Iand or the building or
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somet hi ng about the history of the buil ding.

So that’s a threshold requirenent for al
variances. Then the next aspect of that test, is that
as a result of those exceptional conditions that the
applicant would confront an undue burden and undue
hardship in conplying, strictly conplying with the
zoni ng regul ati ons.

The Court of Appeal s has never
definitively defined what is an undue hardship.
Clearly, if you have a greater magnitude of relief,
it’s going to be a stricter test than if you have a
| esser magnitude.

M5. POLIVY:. You re saying then it’s the
sane standard for both?

M5. SANSONE: It would be the sane, genera
condi tions for both.

MEMBER ZAI DAIN: Yes, and just so maybe
this will make it clear. Just the basic question
that’s before us at this point is, you ve got
203.10(b) which has the two nodifications that are
al  oned through a speci al exception process. W know
that’s what they' re applying for. Anything above and
beyond that is going to be a variance.

M5. POLIVY: Yes, but the question is are
t hese the same variances or different?
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MEMBER ZAI DAIN: The potential, there could
be two different tests or just a special exception.

MR. SALAS: The application on hardship —
just one second the application is about hardship and
practical difficulty?

CHAI RPERSON GRI FFI'S: Let nme say you have
to be on the mke if you re going to say anything.

MR SALAS. Ch, what |1'd |like to do is just
if corporation counsel could give me just a definition
of what causes a hardship or a practical difficulty.

CHAI RPERSON (RIFFIS: And |I'm going to

interrupt you there and we’'re going to get an answer

to that but that now goes on to, in fact by
regulations | can't take that question in this
application. It is nore of a larger picture of

process. So if there aren’t any specific things to
this, we’'ve set for 18"

I’mgoing to ask you not to | eave. W' re
going to get the answer to that, but | want to adjourn
this case and this afternoon and we are going on the
afternoon of the 18" It is the second case and it is
foll owm ng an appeal .

SECRETARY PRUI TT: And for clarification,
M. Chair -

CHAI RPERSON (RIFFI'S: That's all | can give
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you. | can’'t give you tinmes.

SECRETARY PRU TT: Is the applicant to
provide any information to the parties and if so,
when?

CHAI RPERSON GRI FFI'S:  Yes, the applicant
was to provide as stated, the outline of the program
I think let’s set a date. Actually, let ne ask the
applicant’s representative howlong it will take them
to put that together.

M5. G ORDANO Fri day.

M5. HUBBARD: WII you hand-deliver them or
put themthrough the doors?

M5. d ORDANO Yes.

SECRETARY PRU TT: So j ust for
clarification, witten subm ssions wll be served on
all parties an outlining by the applicant Friday and
the hearing will be continued to June 18" afternoon,
second case.

CHAl RPERSON (RI FFI'S: Good and knowi ng full
well, we're very smart and intelligent people, 1I'm
certain we can answer this question wth great
expectation on the 18" and nove on to the entire case
and application. Wth that, | would adjourn the June
4" 2002 afternoon public hearing of the Board of
Zoni ng Adjustnent. Thank you all very nuch.
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(Wher eupon, the above-entitled natter was

concluded at 6:05 p.m)
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