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6:05 p. m

M5. M TTEN Good evening, |l|adies and
gent | enen. This is a special public neeting of the
Zoning Conm ssion of the District of Colunbia for
Monday, Septenber 30, 2002.

M/ nane is Carol Mtten, and joining ne
this evening are Vice Chairman Anthony Hood and
Conm ssioners Peter My, John Parsons, and Janes
Hannaham  The one topic for this evening s agenda for
the special public neeting is a sua sponte matter, and
"Il turn it over to M. My, since he's bringing the
matter before the conm ssion.

MR DMNAY: Thank you very nuch, Madame
Chai r man. I have just distributed to vyou sone
information that describes the case in question. This
is a BZA case, case nunber 16869, the application of
King's Creek LLC for a nunber of variances related to
a project, what, at the tine, we thought was the Reed
Cook Overl ay. You' ve al so received the decision and
order that was issued in that case.

This case, it's a very interesting
project, and it has a great deal of nerit to the
pr oj ect. It involves the re-use of an existing and

historic building with a popular commercial tenant in
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the property, and the plan is for that tenant to
remain in the property. It has significant comunity
support, as well as a letter of support from Council
Menber Gaham and, at the hearing, there was no
opposition to speak of. There was sone question about
conmmunity input, but that was nore or less resolved in
t he course of the hearing.

As further background, the case itself, |
said before, at least for a while we thought was
within the Reed Cook Overlay and required variances
and, at the tinme, it was thought a special exception
with regard to height. As it turns out, the property
itself, because of the way the Reed Cook Overlay's
| anguage reads, is not actually within the Reed Cook
Overl ay because the property had been zoned
residential prior to the tine or prior to a deadline
set in the |anguage for the Reed Cook Overlay. So, in
fact, because it was already zoned residential, it was
not subject to this overlay, which further restricted
t he hei ght.

Nonet hel ess, nuch of the case is based on
that context that it was in the Reed Cook Overlay. OP
based nmuch of its report on the Reed Cook conditions,
not just in terns of the special restrictions that it

i mposed but also the intentions expressed in the Reed
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Cook COverlay with regard to pronoting housing and, to

some extent, limting the height of new buildings.
And, in fact, when the BZA first considered the case
or shortly thereafter, when they had a public neeting
on the matter, the BZA approved, by a vote of four to
one, all the variances and a special exception wth
regard to the height because, at the tine, it was
still thought that it was part of the Reed Cook
Overl ay.
| voted against the case, at the tine, because

of, essentially, two issues. One was the height of
the structure itself, and the other had to do with the
floor area ratio of the project, where it struck ne,
in considering the case, that the BZA nmay have
exceeded its nandate and, in effect, re-zoned the
property by allowing an increase in the FAR from 1.8
allowed to a 3.9, roughly. I may have those nunbers
slightly junbled, but it was an increase of about a
2.0 in FAR In addition, it proved a height of 69
feet. The property is zoned R 5-B, which neans that
the height limtation is 50 feet. The Reed Cook
Overlay would have Iimted it to 40 feet and, again,
much of the case discussion was based on that. But ,
as it turns out, that special Iimtation doesn't

really apply to the property. Nonetheless, a variance
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was required to exceed that height of 50 feet, and a
variance was required to exceed the FAR The property
already exceeds the FAR because it's 1.9, and the
allowed is 1.8 in R5-B

My concern is that such a dramatic
increase in the FAR and the increase in height of 19
feet over the 50 feet that's allowed, those two itens
in thenselves exceeded the authority of the BZA in
that it was just sinply too much. | don't think a
case was nmade that this property was so exceptional by
virtue of its shape or by the topography or any other
normal |y acceptable limtation of property to justify
both the increase in the FAR and the increase in the
height. I think I was a little bit nore flexible in
the initial hearing on the question of the FAR because
the building already had full |ot occupancy, and,
given that it's an historic structure, it didn't make
sense to advocate that sonme of the structure be torn
dowmn in order to Ilimt +the |I|ot occupancy and,
therefore, you know, a 1.8 FAR nakes sense. | mean

with 100% | ot occupancy, if you go up to the norma

average height, if you will, you're going to exceed
the FAR by a significant amount. | think | was a bit
nore flexible on that, but, in the end, this

conbi nati on of the extra height and the extra FAR was
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too rmuch, in ny opinion. |In order to get to that nuch
hei ght, the property would have to be zoned an R 5-D
to get above 60 feet, and that's one of the diagrans
that | passed out is a R5-Cis limted to 60 feet, R
5-D goes up to 90 feet, which would have allowed the
property to be built that tall. And then the increase
in the FARto 3.9 would put it above R 5-B, above R-5-
C, above R 5-D, and into the range of R 5-E and that
scale of increase wthout sone truly extraordinary
circunstance, to ne, seenmed excessive.

Wth regard to the practical difficulties
that were cited as reasons for the variance, the case
was made between the applicant and the Ofice of
Planning that the project was saving an existing
historic structure, and | think that, although this is
not an officially-recognized historic structure or, as
far as | know, no one nade the case that it's a
contributing building wthin a historic district,
don't think it's within the historic district, that,
while is a noble gesture, is not something that is
easily recogni zed as a practical difficulty.

Even given that, the argunent was nade
that the applicant should be allowed, in essence, to
stretch the height of the building up to this

extraordi nary height as some justification for keeping
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the building. In other words, in order to work within
the limtations of this existing building, there
really had to be sone effort to mold the building
rather than sinply extend it vertically and continue a

"canyon effect,” which was cited, and that stretching
the building, actually stretching it toward the back
making it taller toward the back, would help in the
nei ghbor hood condi ti ons. And they ~cited other
structures in the street as already contributing to
this canyon effect.

As you can see fromthe information that |
passed out, particularly from the nodel photographs
now |I'mnot sure how accurate that nodel truly is, but
there isn't a whole lot of other very tall structures
within that block. | think you'd have to |ook at the
page that shows the context and not just the, that
series. The largest building is the building across
the street, which is that PUD Devel opnent, the |oss of
Adans Morgan, | think they call it. But, you know,
the property is imediately adjacent it seens or,
actual ly, vacant . The property itself is,
essentially, square. There is a slope to it, but
there's already a building on it, and, you know, the
areas where topography contributes to a practical

difficulty is really a case where sone portion of the
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lot is, in essence, unbuildable, and, therefore,
you're forced closer to one side or another or have
to, you know, limt your occupancy in the lot for sone
reason. | mean, clearly, the entire lot is occupiable.
It's, essentially, square. It's very hard to inmagine
why there is sone inherent practical difficulty.

Finally, |1 don't think that the case was
made that this was, that sinply by virtue of it being
a historic building that the applicant approved that
it was truly necessary to have that nuch additiona
floor area ratio or that much additional height. I
just felt uneasy enough about it that | thought shoul d
bring the matter to the attention of the comm ssion so
that they could consider those issues.

M5. MTTEN.  Thank you, M. May. | would
like to point out that one of the circunmstances under
which the Zoning Comm ssion does undertake a sua
sponte review, as outlined in Section 3128.7A, is in a
particular instance where it appears to the Zoning
Comm ssi on t hat t he board has exceeded its
prerogatives and has, thus, in effect, changed the
zoning, which is exactly what you' ve descri bed. The
issue of the historic designation or |ack thereof of
the structure is there's an inconsistency in the

order, it strikes nme, and maybe it's just, you know, a
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guestion of whether we're using the word historic with
a big Hor a little H but on one of the findings of
fact, as you had said, this would be finding of fact
nunber 11 on page five that the applicant testified
that the existing structure, while not a designated
| andmar k, has a unique architectural style. On the
cases that | have been on, it's only when there is an
overt restriction on changing the structure, not by
choi ce but by mandate of another regulation that, you
know, the historic condition really rises to causing
the practical difficulty.

And | also noticed that on the context
nodel, | don't recall that the |loss at Adans Myrgan is
a PUD, but if it is, then that canyon effect was
actually blessed by the conmm ssion because that's a
long, long facade, |ong unbroken facade, and so for
the BZA, just as you said, to undertake to alleviate
this with such a generous allocation of FAR and
height, | think that does bear nore scrutiny, so |
woul d support the request for sua sponte review

Any comments or questions for M. May from
t he ot her comm ssioners?

MR PARSONS: I wanted to better
understand the historic preservation aspect of this.

The order says they wll keep the building in its
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entirety. What does that nean? Is that one-story
high? 1t appears fromthe elevations nodel that it's
a one-story buil ding.

MR MAY: It's an existing two-story
building, and it's somewhat confusing, again, because
of the topography. Wthout studying it again fully, I
believe that the Chanplain Street elevation shows two
| evel s. The wupper level is vacant, and the |ower
level is the shop. But on the back side, you can
actually drive into the upper |evel because of the
change in the sl ope.

MR PARSONS: So did the applicant share
exorbitant costs as a result of this?

MR MNAY: Vell, there was no information
about costs of the devel opnent presented, and there's
a very clear inplication from a study of the plans
that what is intended here is a very expensive set of
apartments. I nean, there is an allowance for one
"l owincone housing wunit," but, clearly, there is
going to be noney spent on devel oping the property for
a hi gh-end market.

MR PARSONS: So the historic building
will be used for apartnents?

MR MAY: Sone of it would be used for

apartnments, and sone of it used for parking.
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MR PARSONS: And then the existing Brass

Knob Rest aur ant ?

MR MNAY: The existing Brass Knob store,
it's a salvage, architectural salvage store --

MR PARSONS: Ch, okay.

MR MAY: -- would remain on the | owest,
on the lower level, and then the upper |evel becones
apartnents at the front and the back and then parking
in the mddle. They're actually putting a parking | ot
into the mddle of the building.

MR, PARSONS: So they're not gutting the
i nside --

MR MAY: The second floor --

MR PARSONS: -- holding up the facades?

MR MAY: -- they would be gutting.
That's right. They're not holding up the facades and
gutting the mddle. They're going to build on top of
the existing structure. They'|ll insert new structure,
as needed, is what they described to ne because |
asked, structurally, how this wll wor Kk, and,
essentially, they're using this building as a platform
and then supplenenting it, as needed.

MR, PARSONS: So was it your position that
if they renove the penthouses, | nean, did you offer

some solution to your concern?
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MR MAY: | don't recall in the discussion
in the session that --

MR PARSONS: | nean, that's the cure here
is to start renoving pieces of the building until --

MR MAY: Yes.

MR PARSONS: -- it gets down or to re-
zone it.

MR MAY: O to re-zone it.

M5. MTTEN Wll, if | could just
interject, too. | nean, | think that one of the other

issues that M. My raised is whether or not, in fact,
the issues that they cited, which is saving a
structure that's historic but 1is not designated
historic, so they want to have the benefit of making
the argunent for purposes of getting a variance, but
they don't want to have the restrictions. I mean, |
assune they haven't applied to becone a | andmark?

MR MAY: | haven't seen any indication of
t hat .

M5. M TTEN: So they don't want to have
the restrictions, so it's a self-inposed hardship in
that regard. And then the issue of the canyon effect,
I think it's a reasonable question as to whether or
not they've even net their burden of proof for a

vari ance.
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MR PARSONS: Al right.

M5. MTTEN. So | think that's what we
could explore, if we undertook a review

MR PARSONS: How was it that everybody
was confused about the Reed Cook Overlay? |  nean,
it's a boundary, it's pretty well defined.

MR MAY: Well, the evolution of this is
somewhat | engt hy. "1l try to do it as quickly as |
can. The initial thinking is that the height would
require a variance or wuld require a special
excepti on because the Reed Cook Overlay allowed only a
40-f oot hei ght --

MR PARSONS: Right. | renenber it well.

MR MAY: -- and | had raised the question
whet her, when you start to exceed 50, it should, in
fact, be a variance. The applicant or the applicant's
attorney presented a case that, in fact, that it
should be considered sinply as a special exception
under Reed Cook. And while that whole thing was being
debat ed, apparently, after the case was heard
conpletely and, in fact, voted on, it was discovered
that, in fact, the property was not in the Overlay
sinply because it had been zoned residential already.
Apparently, any property that was zoned residential in

sone date in 1989 is not --
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MR PARSONS: | see.
MR MAY:. -- subject to the Overlay.
MR PARSONS: And it has existing

residential use?

MR MAY: It does not have existing
resi dential use.

MR PARSONS: It's just zoned residential?

MR MNAY: It was zoned residential. It
was zoned R-5-B, and | assune that the existing use
was grandfat hered because the second floor was, as |
understood it, offices before it was vacated.

MR PARSONS: Such a ness.

M5. M TTEN Anyone el se have any other
qguestions? M. Hood.

MR, HOOD: Madane Chair, | just wanted to
ask M. May, | see here we had two votes, one in which
you oppose and the other one in which you were not
present and you didn't vote, and | just wondered,
Madane Chair, froma |legal standpoint, 400.1, | think,

is dealing with the height, and M. My did not vote

on that. Can he bring that back to us as a sua
spont e?

M5. MTTEN | don't think there's
anything that precludes that. In fact, | don't even

think that there's any requirenment that a comm ssioner
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who brings a case or decision by the BZA to the Zoning

Conmi ssion for sua sponte review had to have even sat

on the case. | don't believe you have to have even
participated in the case, | think that's just been the
tradition.

MR HOCOD: This condition has been very

traditional, and | know when | first got, we hadn't
had but one sua sponte, and it seens |ike, |'m not
saying | disagree. | agree with M. Muwy's argunent.

['"'m just wondering, down the line, if that would be a
| egal issue that would be thrown back at us.

M. MTTEN Vell, we could ask M.
Bergstein, if you'd like.

MR HOOD: | nean, if the comm ssion feels
confortable.

M5. MTTEN. M. Bergstein, is there any -

MR BERGSTEIN. | agree with, | think, the
Chair's interpretation what the regulation says,
3128.1, within a 10-day period set forth in 3125.9,
which is a provision that says no order of the
conm ssion becones effective for 10 days. The Zoning
Comm ssion nmay sua sponte and determne to review any
final decision of the board. There's no limtation as

to how it is that the matter cones before the Zoning
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Conmi ssi on. | think the sense is that the Zoning
Conmi ssion, either through the board nenber or just by
reading the orders that the BZA grants, may decide to
sua sponte the order, so there's no requirenent that
the nenber who actually sat on the hearing bring the
matter before the Zoning Comm ssion. | agree with any
menber of the conmmssion can request the Zoning
Comm ssion to consider a sua sponte.

M5. MTTEN Thank you, M. Bergstein.

MR HOCD: Thank you, M. Bergstein. |'m
glad we've cleared that up for future reference. I
t hi nk, though, in the past, each conm ssioner has just
been respectful of the conm ssioner who sits, and we
usually let them bring it forward, so |I'm glad we
cleared that up

M. My, | can tell you that, while I
agree with you and I will be voting to sua sponte this
with you, I'm just really concerned. It seens |ike
everything was predicated on the Reed Cook Overlay,
and that's been beaten up enough, so | won't ask you
to deliberate anynore. Thank you, Madame Chair.

MR MAY: Can | respond to sonething that
M. Hood nentioned, and that is the fact that, on the
second vote, | wasn't present for the vote. | do fee

a need to explain that somewhat. | had been checking
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in with the chairman of the BZA with regard to the

progress on the case, and he inforned ne a few days
earlier that there were sone issues with the case. He
expl ai ned what he thought the issues were. He did not
nmention that there would be a re-vote on the basis

that this property was not in the Reed Cook Overl ay.

Now | was on vacation at the tine, | was out of town,
and | would not have been able to attend, but |
certainly would have sent in ny proxy if | had been

aware that there would be another vote on that aspect

of the case. I was opposed to it as a special
exception, the height, and I was opposed to it as a
variance, and | would have voted so if | had been

fully inforned of what the proceedi ngs woul d be.

M5. MTTEN Thank you. Any ot her
guestions before we proceed? M. My, why don't you
put a notion on the table?

MR MAY: I"m not sure exactly how this
should be worded, but | nove that the Zoning
Conm ssion perform a sua sponte review of BZA case
nunber 16869, the application of King's Creek LLC for
variances wth regard to FAR and hei ght.

MR HOCD: [|'ll second that.

M5. M TTEN Thank you. Any further

di scussion? Al those in favor of the notion, please
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say aye.
(Chorus of ayes.)
M5. MTTEN  Those opposed, pl ease say no.
(No response.)
M5. MTTEN. M. Sanchez, would you record
t he vote?

MB. SANCHEZ: Yes, staff will record the
vote five to zero to zero; M. My naking the notion;
M. Hood secondi ng; Conmm ssioners Mtten, Parsons, and
Hannaham in favor of sua sponte review of BZA case
nunber 16869.

M5. MTTEN  Thank you.

MR BASTIDA: Thank you, WMadame Chairnan.

This wll be Zoning Conm ssion case 0237, and the
staff will proceed expeditiously to conply with the
Section 3128 and wll try to do these wthin an
expeditious within a 60-day pay period, | mean --

M. M TTEN Sonet hing on your mnd, M.
Basti da?

MR BASTI DA Yes. Wth a 60-day tine
peri od because of the need for the ANC, which is a
party to be able to address the issues, if they so
choose to do so.

M. MTTEN Al right.

MR BASTI DA So thank you, Madane
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M5. M TTEN Thank you, M. Bastida.

W'll now adjourn this special public neeting of the

Zoning Comm ssion, and we will resune in five mnutes.

Ve'll let t

Preservati on

presentation

he Forest H Ils Neighbors for Responsible

set up, if you need a few mnutes to do

t hat . | believe we were going to have a slide
so we'll just break for five mnutes and
Thank you.

re-convene.

(202) 234-4433

(Wher eupon, the above-entitled matter was

concl uded at 6:31 p.m)
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