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P-ROGCGEEDI-NGS
(1:39 p.m)

CHAI RPERSON M TTEN:  Good afternoon | adi es
and gentlenmen. This is the regular nonthly neeting of
the Zoning Conm ssion of the District of Colunbia for
Monday, Novenber 18, 2002.

M/ nane is Carol Mtten. And joining ne
this afternoon are Vice Chairman Anthony Hood and
Comm ssioners Peter My, John Parsons, and Janes
Hannaham

I"d just like to advise you that agendas
for our neeting are available on the table near the
door. And for clarification purposes, |1'll just
remnd folks that we only accept public coments at
our nmeetings by invitation of the Conmssion only. If
you have any concerns during the neeting, please
direct themto staff, M. Bastida or Ms. Sanchez.

So, M. Bastida, before we begin, do we
have any prelimnary nmatters?

SECRETARY BASTI DA: No, madam Chairnman.

Staff has no prelimnary matters.

CHAl RPERSON M TTEN: Thank you. Then
we'll nove to action on the m nutes.
M. Basti da.

SECRETARY BASTI DA: Yes, madam Chair man.
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4
The staff has provided you with a draft of the public

neeting mnutes and requests an action for the
Sept enber 30, 2002 session and for the Cctober 17"
session al so.

CHAI RPERSON M TTEN: Al right. Let's
t ake these separately.

W have the neeting mnutes for our
special public neeting of Septenber 30 Is there a
noti on?

VI CE CHAI RPERSON HOOD: | nake a notion we
approve public meeting minutes for Septenber 30

CHAl RPERSON M TTEN:  Second.

Any di scussi on?

(No response.)

CHAI RPERSON M TTEN: Al those in favor,
pl ease say "aye".

(Chorus of ayes.)

CHAlI RPERSON M TTEN: Al those opposed,
pl ease say "no".

(No response.)

CHAI RPERSON M TTEN: Ms. Sanchez, would
you record the vote.

MS. SANCHEZ: Yes. Staff would record the
vote five-to-zero to zero to approve the mnutes of

Septenber 30, 2002. The notion was nade by
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Conmm ssi oner Hood; seconded by Comm ssioner Mtten;
and in favor by Conm ssioners Parsons, My, and
Hannaham

CHAI RPERSON M TTEN: Thank you. Now we
have the special public neeting mnutes from Cctober
17, 2002. And | would nove approval of those m nutes
with a few editorial changes that 1'Il hand into
staff.

VI CE CHAI RPERSON HOOD:  Second.

CHAlI RPERSON M TTEN:  Any di scussi on?

(No response.)

CHAI RPERSON M TTEN: Al those in favor,
pl ease say "aye".

(Chorus of ayes.)

CHAlI RPERSON M TTEN: Al'l those opposed,
pl ease say "no".

(No response.)

CHAI RPERSON M TTEN.  Ms. Sanchez.

MS. SANCHEZ: Yes. Staff would record the
vote five-to-zero to zero to approve the mnutes of
Cctober 17, 2002. Conm ssioner Mtten nmaking the
notion; Conm ssioner My seconding; Comm ssioners
Hannaham Hood, and Parsons in favor.

CHAl RPERSON M TTEN:  Thank you. And then

| assunme at our Decenber neeting we'll take up the
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regular public meeting minutes from Cctober 28", is
t hat correct?

MR BERGSTEI N That is correct, nadam
Chai r man.

CHAI RPERSON M TTEN: Thank you. Let's
turn to the status report fromthe Ofice of Planning.
Ms. McCarthy, good afternoon.

MS. MCCARTHY: Good afternoon, nmadam Chair
and nenbers of the Conm ssion.

As you see, there are two cases for set
down today, listed under set down. Under cases, we
had listed the Recreation and Community Center use
t ext anendmnent . The  suppl enent al report was
originally going to be submtted for today's neeting,
but the Departnment of Parks and Recreation has sone
additional issues that they want to consider, so we
will be postponing that for a nonth while we work

t hose i ssues out with them

CHAl RPERSON M TTEN: Are you fairly
confident that we'll be able to take that up in
Decenber ?

M5. MCCARTHY: Yes, | think so. I think

we've pretty much ironed things out, but we just, we
didn't have them straightened out in time to get the

report to you early to be read for this neeting.
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CHAl RPERSON M TTEN: Al right.

M5.  MCCARTHY: And we did subnmit a
suppl enental report at the end of Cctober on the high-
density retail residential overlay, and expect, do
expect to neet the deadline on the supplenental report
for the neighborhood commercial overlay by Decenber
9,

And then, let me just skip to the third
page where we deal with cases outstandi ng because the
rest of it 1is basically cases that have been
schedul ed. W expect to come back to you in Decenber
for set down on the first two cases: the Takona
Industrial area rezoning, which is a rezoning to put
that case in conformance with the Takonma plan that was
recently adopted by the Gty Council; and the
Sout heast Federal Center initial zoning.

At least at this point in tine, the
timetable that we had discussed with the GSA was to
cone in with that for Decenber set down so that it can
be set down when they release a RFP for the
devel opnent of the renmainder of the Southeast Federa
Center property.

Wth regard to t he pl anned uni t
devel opnent for the U S. Departnent of Transportation

Headquarters, we had put January 2003 because that was
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the tinetable that the applicant had originally
indicated they were looking for a set down report.
But I think as we've been working through the issues
with the applicant, it's beconme clear that there are a
nunber of very conplicated issues with regard to that
project. And, we don't expect to have a set down by
January. |'d say February would be the earliest, but
it's not clear that it would even be ready by that
point in tine.

For the Eastgate Hope 6 initial zoning,
the application was very recently filed after this
report was done. And we expect to cone in with a set
down for that in Decenber. That case is on --HUD has
changed their guidelines so that a case now has to be
at least set down for public hearing within the nonth
in which the application is filed. So, we've
conmtted to themthat we will have our report done in
tine to submt to you for the Decenber neeting.

And the last item which isn't on there,
is arcades, which is nentioned in the, under
"Correspondence”, or under "Hearing Action"™ in our
agenda today. W did receive an application, |
believe filed through the actions of the D.C. Building
Industry Association Retail Committee. And we do

expect to have a set down report on that for the
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The rest of it | think is fairly self-
expl anat ory.

CHAI RPERSON M TTEN:  Thank you. | have a
guestion on the Takoma Industrial area rezoning. And
one of the concerns, and |I've raised this in the past
is, is the Takoma small area plan technically part of
t he conprehensive pl an?

Because when we take up a case that is
neant to be consistent with the small area plan, the
overriding concern for us is consistency with the
conpr ehensi ve pl an. So how does that nmesh with the
conp plan?

M5. MCCARTHY: It's ny understanding that
by adopting that, by the Council adopting that as a
small area plan, officially that nakes it part of the
conprehensive plan, and thus qualifies as nore
speci fi c gui dance.

There are sone | egal aspects in which it's
not quite the sanme. But, | would have to defer to M.
Bergstein on what those, sone of those shadings are
because | don't fully understand the differences.

CHAI RPERSON M TTEN: Al right. Maybe
when we take this up for set down, M. Bergstein, if

you could provide us with some guidance on the degree
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to which we defer to the small area plan over whatever
mght be in the larger conprehensive plan, if you
coul d provide that for us.

MR BERGSTEIN. Certainly.

CHAI RPERSON M TTEN: Thank vyou. Any
guestions for Ms. McCarthy on the OP status report?

(No response.)

CHAI RPERSON M TTEN: Al right. Thank you
very much.

Next, we have hearing action. M .
Basti da.

SECRETARY BASTI DA: Madam Chai rman, staff
has provided you with copies of the entire file on
Zoning Conm ssion case 02-41, Building Bridges, and
that anendnent. And staff requests an action on this
mat t er.

CHAI RPERSON M TTEN: Thank you. And |11
turn to the Ofice of Planning for a summary of this
case.

COW SSI ONER  PARSONS: Madam Chai rman, |
shoul d announce that | have to recuse nyself fromthis
case.

CHAI RPERSON M TTEN: . Thank you, M.
Par sons.

M5. BROAN- ROBERTS: CGood afternoon, nmadam
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Chai rman and nmenbers of the Comm ssi on.

The subject property is owned by the U S
CGovernment wth wuse and operational jurisdiction
transferred to the District of Colunbia, Departnent of
Parks and Recreation in particular, with recreational
and related purposes. The District has |eased the
property to the applicant to construct a comunity
center to be known as the Town Hall Education Arts
Recreation Center.

The subject property is unzoned and the
applicant is proposing the SP-1 zone. The area in the
vicinity of the site is miinly R5-A and R 2 districts
and is developed with a mxture of apartnents and
t ownhouses.

One of the general provisions of the SP
district is that it is designed to stabilize those
areas adjacent to G 3-C and G4 districts and other
appropriate areas that contain existing apartnents,
offices and institutions, and m xed use buil di ngs.

Al though the property is not in the
specified conmercial zone, it meets the requirenments
of being an appropriate area, as the area's intensive
devel opnent of apartnents and townhouses.

The SP-1 zone is a transitional zone that

permts uses that are not typically |ocated together.
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The zone permts a hybrid of uses that is proposed
for this site. Additionally, the proposed devel opnent
will be at a scale that is conpatible with adjacent
uses, and extent of developnent will be controlled by
the | ease agreenent with the Departnent of Parks and
Recreati on.

The generalized |and use map recomends
parks, recreation, and open space for the subject
site, and specifically district governnent parks and
recreation centers, ceneteries, national capital open
space system The proposed uses and zoning would be
consi stent with these recomendati ons.

As part of the transfer of the property
from the federal governnent, it is required that the
property be used for recreational uses. The federa
governnment has reviewed the application and states
that it meets this qualification. OP reconmends that
the application for map anendnent be set down for
publ i c hearing.

Thank you, nadam Chai r man.

CHAl RPERSON M TTEN:  Thank you, M. Brown-
Roberts.

Any questions for the Ofice of Planning?

M. Hannaham

COW SSI ONER  HANNAHAM Has work al ready
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started at that site, devel opnent started?

M5. BROMN ROBERTS: Yes. The property was
proposed to be developed in two phases. And the phase
one portion of that developnent is about 99 percent
done. There's a phase two that is proposed al so.

COW SSI ONER HANNAHAM  Ckay, t hanks.

Thanks, madam Chair.

CHAI RPERSON M TTEN: Thank you, M.
Hannaham for pointing that out.

W have a nunber of cases. This is
probably the nost egregi ous where they built the whole
phase of the project wthout even comng for --
wi t hout having any zoning in place. But we get a |ot
of these projects that are on a fast track, and it's
the district. And the district, you know, there was a
deci sion nmade probably nore than ten years ago now
that the district would be subject to zoning for its
pr oj ects.

| don't know why the nessage isn't getting
through to the agencies, but it's pretty significant
when they just ignore with someone's advice that they
even need to have zoning in place.

I have a concern about this because,
notwi thstanding the fact that the applicant and the

park service have cone to some agreenent about the
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nature of the use as being construed by the park
service to be recreation, the property in the
generalized | and use map i s designated for recreation.

And we are in the process, when we return
to the case on recreation and community centers, that
we are making a distinction between recreation centers
and recreation-oriented uses that mght have sone
adjunct wuses that are not recreation predom nantly,
and comunity centers that have these comunity-
oriented uses and perhaps sone secondary recreation
use. And to nme, this is nore squarely in the latter
cat egory.

What I would |ike to propose is,
particularly since we have the assurance of the Ofice
of Planning that we'll be able to take up the
recreation center case in Decenber, that we have an
addi tional submssion from the applicant as to why
this does not constitute spot zoning, and specifically
as it relates to the | and use nmap desi gnati on.

And then we'll have the benefit of our
discussion on recreation centers and comunity
centers. And then at that tinme, after we have the
addi tional submssion from the applicant related to
spot zoning, then we can take up the matter, the set

down issue at that point.
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That's what 1'd like to recommend to the
Conm ssion. So, | would just defer this another nonth
whil e we get sone information on that.

M . Hannaham

COW SSI ONER  HANNAHAM | would concur,
madam Chai r man. Was that a nmotion? If that was a
notion, 1'll second.

CHAl RPERSON M TTEN: Ckay. | nove that we

post pone the consideration of the set down pending a
subm ssion from the applicant as to why the proposal
does not constitute spot zoning.

So, we have a second on that.

COW SSI ONER HANNAHAM  Second.

CHAI RPERSON M TTEN: Any further
di scussi on?

(No response.)

CHAI RPERSON M TTEN: Al those in favor,
pl ease say "aye".

(Chorus of ayes.)

CHAI RPERSON M TTEN. Those opposed, pl ease
say "no".

(No response.)

CHAl RPERSON M TTEN: Ms. Sanchez, would

you record that vote?

M5. SANCHEZ: Yes. Staff would record the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

16

vote four-to-zero to one to defer this case 02-41
until a later date to allow the applicant to provide
sone additional information that's been requested.
The notion was made by Comm ssioner Mtten, seconded
by Conm ssioner Hood, and in favor by Conm ssioners
Hannaham and May.

CHAl RPERSON M TTEN: I  just want to
clarify sonmething, which is that we want to take this
up at our Decenber neeting.

So, M. Bastida, if you could give a date
by which the applicant would need to file.

SECRETARY BASTI DA: Yes, madam Chair nman.
The applicant nust file no later than Friday, Novenber
the 29" by 3:00.

CHAl RPERSON M TTEN:  Thank you. The next
case, Zoni ng Conm ssion case nunber 02-45.

M. Basti da.

SECRETARY BASTI DA: Yes, nadam Chai r man.

The staff has provided you with a copy of
the file and requests an action on this matter. The
staff would Iike to nmake sure that the Conm ssion, and
I"m sure, understand that it's a PUD and a pernmanent
map anendnent. It's not a related map anmendnent.

CHAI RPERSON M TTEN. Wyul d you repeat the

last thing that you just said? It's a permanent map

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

17

amendnent - -
SECRETARY BASTI DA Yes.
CHAl RPERSON M TTEN:  -- as opposed to?
SECRETARY  BASTI DA: A related nmap
amendnent to the PUD So, the Commssion wll be

rezoning this site to the requested zoning category,

and then approving or disapproving that PUD based on

those conditions -- or approving

di sapprovi ng the map.

CHAI RPERSON M TTEN: May

the map or

| ask where you

draw that distinction from because ny reading of the

application was that this was a PUD related nap

amendnent .

SECRETARY BASTI DA: Al an?

MR BERGSTEI N Vell, when | read the
submttal, mnadam Chair, it seened that they were
tal king about a rezoning. It wasn't clear to ne that

it was related to the PUD And if

that, | apol ogi ze.

|  m sunder st ood

But it wasn't clear from the actua

submttal whether or not it was intended to be a

per manent rezoning of this area or PUD rel ated. I

didn't see the word "PUD related"

in the actua

submttal, and | did not see the application.

So, maybe OP can clarify
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want to be m staken about that.

CHAI RPERSON M TTEN: Cay. Just give ne
one nonment and I'Il find the section | was referring
to.

Ch, you're right. Thanks. Page 7 under
letter "E', second paragraph:

"The applicant requests SP-1 speci al

pur pose medi um densi ty zoni ng in

conjunction with this PUD. "

COW SSI ONER  PARSONS: Vell, let ne read
from page 1.

CHAl RPERSON M TTEN:  Ckay.

COW SSI ON PARSONS: It says:

"This application also requests the zoning
map anendnent for the site for unzoned governnent
property to SP-1."

CHAI RPERSON M TTEN. Al right. Let's --

COW SSI ONER  PARSONS: So, maybe we need
sone clarification fromthe applicant.

CHAI RPERSON M TTEN.  Ckay. Can Ofice of
Pl anning answer the question, or do we need to have
the applicant come forward before we even go any
further?

M5. MCCARTHY: The applicant has indicated

that that is what they were proposing to do.
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CHAl RPERSON M TTEN:  Whi ch one?

M5. MCCARTHY: I'msorry. To have it be a
per manent nmap anmendnment change. But you may want to
hear from the applicant why they are proposing that

approach instead of doing it as a PUD related nap

amendnent .

CHAlI RPERSON M TTEN: Let's just proceed.
Now that we've gotten it «clarified, let's just
pr oceed. If you'd like to give us a sumary of the

proposal, then we can see what the pleasure of the
Comm ssion is after we get that.

Anybody from OP who would like to give a
summary of the proposal ?

(No response.)

CHAI RPERSON M TTEN: I"m sorry. M/ cues
are not getting through over there.

(Laughter.)

CHAI RPERSON M TTEN.  Take it away, Ofice
of Pl anni ng.

M5. BROMWN- ROBERTS: Ckay. The Depart nent
of Mental Health is consolidating the operations of
the East site in a new hospital building that wll
replace existing John Howard Pavilion on the East
Canpus.

The new proposed building will be state of
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the art nental health facility to serve non-secure and
secure populations, and it will incorporate the newest
ideas and innovations and institutional design for
mental healthcare that will nost effectively serve the
patients, caregivers, and enployees. The hospital
will have a total of 290 beds.

The Ofice of Planning has prelimnarily
reviewed the proposed map anendnent and concl uded t hat
the SP-1 district is an appropriate designation for
the consideration and public hearing. The proposed
use is consistent wth the objectives of SP-1 district
and is not inconsistent with the conprehensive plan.

The proposed SP-1 district is designed to
stabilize those areas adjacent to C3-C and C4
districts and other appropriate areas that contain
existing apartnents, offices and institutions, and
m xed use bui | di ngs.

The predom nant zoni ng 'S on the
northwest, and northeast of the site is R5-A The
remai nder of the canpus to the west of the site is
currently unzoned, but it is envisioned that
redevel opment will include a variety of uses.

Al t hough the surrounding zoning districts
are not in the G3-C and G4 districts, placing the

SP-1 zone adjacent to the R 5-A is appropriate because
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the community is developed wth nerely noderate-
density residential, including apartnents, somne
detached units, and rural houses.

The SP-1 district on the property wll
all ow the developnent to be the scale that does not
negatively inpact the existing residences, and is
consistent wth the intensity of the adjacent
nei ghbor hood.

The Ofice of Planning supports the PUD
application as it wll facilitate a site-specific
proj ect and provide assurances to the site's
devel opnent and use in the absence of the conpleted
redevel oprment plan for the entire canpus.

The generalized |and use map recommends a
subj ect site for | ocal public facilities.
Additionally, the generalized |land use policies map
designates the overall St. Elizabeth's Hospital as a
speci al treatnent area.

The proposed zoning to the SP-1 district
is consistent wth these recomendations. oP
recormends that the application for the map anendnent
and first stage PUD be set down for public hearing.

Thank you, nadam Chai r man.

CHAI RPERSON M TTEN: Thank vyou. Any

qguestions for Ms. Brown-Roberts?
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(No response.)

CHAI RPERSON M TTEN:  Anybody?

M. WMay.

COW SSI ONER MAY:  Yes. Wat's the state
of the framework plan for the canpus, the St. E's
canpus?

M5. BROWN- ROBERTS: The O fice of Planning
is currently working on the framework plan. Ellen?

MB. MCCARTHY: W have hired a project
manager and we have hired a firm and they are
beginning work on the plan, along with the Ward 8
pl anner who we hired recently, who is working on the
Conmuni ty Qutreach portion.

COW SSI ONER MAY: (kay. So it's actually
starting as opposed to being --

MB. MCCARTHY: It is actually starting.
And the tine period that has always been discussed is
for that planning process to take approximately a
year.

COW SSI ONER MAY:  There is nention in the
report, | guess in your report, that it's appropriate
to consider this particular case outside the context
of that framework plan in part because the franmework
plan isn't ready, but also because it's, because this

is somewhat renoved from the main body of the canpus,

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

23

that it can be considered separately and woul dn't be
terribly problematic once, you know, given these sort
of head starts on the, on the framework plan.

And | gquess I'd like to have, in the
process of doing the full report, that there be
further discussion of that issue because this is the
second tinme that we're looking at parts of this canpus
on its own, saying that, well, the framework plan is
going to cone |later.

And not that we're about to finish the
whol e canpus wthout the framework plan, but then
again, each time we do this, it just nakes ne a little
bit uneasy. And when you look at the size or the
rel ati ve anmount of area being zoned here, this is a
very significant portion of the campus, at |east the
East Canpus if | have that right.

So, that's a big concern from ny point of
Vi ew.

M5. MCCARTHY: Ri ght. Vell, that was
definitely a concern of ours as well. But, we were
also conscious of the fact that St. Eizabeth's
property is essentially -- it's there because of the
mental health use of St. Elizabeth's. And that has
been the primary use of the site.

So if anything changes in the course of
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| ooking at the new plan, the one thing that's not
going to change is that that is the location for the
maj or nmental health facility.

But, the existing nental health facility
is subject of a court order, which holds that the
state of those current facilities is inappropriate.
The condition is very poor, and that it is
I nappropriate as a place to house people with serious
mental ill nesses. So, we are attenpting to expedite
t hat because of the court order.

It also is -- when we say "disconnected"”
or sonewhat renote fromthe rest of the site, there is
a very large swale, which goes along the |eft-hand
side of the drawing you have that acconpanies our
report, and sone ceneteries on the other side which do
separate it fromthe i mmedi ate nei ghbor hood.

It is, however, close to the Metro station
and that will definitely be one of the issues that we
look at, is how to maximze the use of the Mtro
station and how to make that connection work best for
pedestrians and for all of the enployees that wll be
there at the hospital.

And | should add that one of the reasons
that the Ofice of Planning has been finally able to

proceed with the study of St. Elizabeth's is because,
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as part of their anenity package, the Departnent of
Mental Health has given us the remai nder of the noney
t hat was necessary to undertake the planni ng study.

So until we had that noney and the noney
that we had from UCC, that -- that's what's allow ng
us to do the planni ng work.

COW SSI ON MAY:  Well, that's good you got
enough noney before the | and was gone.

CHAI RPERSON M TTEN:  Thank you bot h

COMM SSI ONER HANNAHAM Madam Chair, |
have a --

CHAl RPERSON M TTEN: Ch, M. Hannaham
pl ease.

COMM SSI ONER HANNAHAM Ms. McCart hy,
knowwng that vyou' ve already started the naster
planning, | just wanted to get sone ideas as to the
partici pants. | know the people in the conmunity
expressed a great deal of interest and they were
invited in. | would assunme that this -- you have done
t hat .

I would just like to get an idea as to how
wi despread or to the degree at which the comunity is
participating in an advisory role in this planning.

MB. MCCARTHY: | seem to recall from our

presentation of the Uban Land Institute pre-study or
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initial assessnment that was done that, correct ne if
I"'m wong, that St. Elizabeth's touches basically
every ANC in Ward 8. It has a portion or is adjoining
at | east one portion. So, we've considered that our
outreach has to enconpass all of those ANGCs.

In addi tion, there's friends of
Eli zabeth's, St. Elizabeth's and other groups that are
al so to be included.

But | know our Ward 8 planner, M. Ray
fromour staff was the Ward 8 planner. So she's been
able to work, transition with our new Ward 8 pl anner
to make sure that the contacts -- the contacts and
di scussions that she's had in the past wth other
groups in that neighborhood and the expectations that
t hey have had about participating in that process were
able to be transferred to the new Ward 8 pl anner.

COW SSI ONER HANNAHAM  Ckay. So this is
still to be done?

M5. MCCARTHY: Well, no. They' ve already

COW SSI ONER  HANNAHAM | nmean you've set
the stage for it so far. But, have you had initial
nmeetings already for the nmaster plan? I mean have

these conmunity people been represented at this early

st age?
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M5.  MCCARTHY: Ri ght . There's a task
force that has already net or is about to neet. But
there already have been -- when our St. Elizabeth's

pl anner canme on board and when the Ward 8 pl anner came
on board, they already began neeting wth various
groups in the comunity as had the Departnent of
Mental Health, which has had contacts wth those
conmuni ty groups over the years.

COMM SSI ONER HANNAHAM  So this task group
is the nechanism then? There'll be a conmunity
advisory elenment in this task group?

MS. MCCARTHY: Right.

COW SSI ONER HANNAHAM  Ckay. Coul d | ask
anot her question? It relates to the comunications
center.

Wien we discussed that, there was concern
over the optinmum use of the Congress Heights Metro
station. And at that time, the folks said that they
had put off further consideration of it until we got
to the hospital. And | would think now that you're
getting into the planning for the hospital, you won't
lose sight of the fact that we had discussed the,
maki ng access to the unified communi cations center and
the hospital from Congress Heights a reality as well.

M5. MCCARTHY: That's right. That's why I
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was indicating to M. My that that's a very inportant
consi derati on. W feel in the planning, in the site
planning and the work we'll be doing wth the
Departnment of Mental Health to make sure that that
pedestrian access is, it is maximzed in terns of the
attractiveness in that pedestrian access.

There is also a whole portion of the site
along Al abama Avenue, which is not affected by this
project, but which we expect, because it's close to
the Metro station and also close to the residential
area, wll be a place that we wll look at as
potentially a transit oriented devel opnment type
location with nmaybe some neighborhood serving
conmmercial development as well as additional, as
additional residential.

But that, you know, that's all sonething
that the plan will have to take a | ook at.

COW SSI ONER HANNAHAM  That will be part
of the larger planning to cone?

M5. MCCARTHY: R ght.

COW SSI ONER HANNAHAM  You know, the big
pi cture.

M5. MCCARTHY: Ri ght. This was, St.
El i zabeth's and the Congress Heights Metro station was

one of the sites that we specifically had as part of
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the Ofice of Planning's transit-oriented devel opnent
wor kshop last -- | think it was | ast My.

And so, we had sone people from the
comunity who were interested in devel opnment around
the Congress Heights Metro station, who already sat
down and gave us sone suggestions and sone input about
what they saw as appropriate developnent around
Congress Hei ghts.

COMM SSI ONER HANNAHAM Ckay. Thank you
very much.

CHAI RPERSON M TTEN: | don't want to get
into a big discussion about this now, but in the
context of our discussion about the rezoning, and |
don't want -- | want M. Hood to block his ears when |
say this.

Wen we had anot her request for a bl anket
rezoning of a property, of <course it involved a
hospital, we had great concern about the fact that, we
wanted it to be a PUD. And if we were to do just a
map anendnent and a PUD, and then sonehow the PUD
didn't go forward, then we'd have the potential for a
| ot of developnent that would have, that could have
inplications on transportati on and so on.

And so, | would want to treat those cases

simlarly. So | just ask you to, to give us sone
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di scussion on the nerits of having this be a PUD
related map anendnent verses a pernanent nap
amendnment, keeping in mnd --

M5. MCCARTHY: That's what you would Iike
to see in our hearing report?

CHAl RPERSON M TTEN:.  Yes, pl ease.

M5. MCCARTHY: Yes. And we did, we raised
that issue with the applicant when they cane in to see
us, which is why this is being done as a planned unit
devel opnent and not sinply as a nap amendnent. But, |
hear you about specifically addressing that issue in

our hearing report.

CHAI RPERSON M TTEN: Al right. Thank
you.

Any ot her questions?

M. Parsons.

COW SSI ONER PARSONS: This whol e area of
St. Elizabeth's, including this tract, is a mssing

tooth in the Fort Grcle Park System And, |I'm hoping
that through this planning process we can sort that
out .

But | wanted to tal k about a diagram here,
which is called Grculation Plans. It's the second,
third foldout. And well, possibly I should go to the

first foldout that says about this parcel, not
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included in the PUD. It's this strange-shaped thing

with the Metro in the corner.

But it appears as though the primary
access to this facility is from Al abama Avenue t hrough
this parcel. Are you following ne? The gray dashed
line on diagram 3.

(No response.)

COW SSI ONER PARSONS:  As | understand it,
there appears to be parking or sonething along that
roadway. But it says that this parcel is not included
in the PUD, if | read it correctly on the first
di agram

CHAI RPERSON M TTEN: Are you referring to
the parcel that says, "The Al abama Avenue parcel not
in PUD', that's 4.6 acres?

COMM SSI ONER  PARSONS: That's right. And
then apparently being used for nmain access to the
hospital, where | don't believe there's a road now.

CHAI RPERSON M TTEN: Are you follow ng
him M. MCarthy?

M5. MCCARTHY: I'm followwing him but I
believe that is the existing driveway to John Howard
Pavilion, which is the hospital that's being repl aced.

Was that your concern, that this was a new

road that was being done to service the PUD, but it
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wasn't included wi thin the PUD?

COW SSI ONER PARSONS: Vel |, only because
the prior diagram had no road on it, | suspected that
it was not there. But if it is there, that's fine.

M5. MCCARTHY: Yes, it is.

COW SSI ONER PARSONS:  |I'Il go back to ny
original point of trying to use this opportunity and
the -- which | thought was going to be part of the
overall master planning for St. Elizabeth's, to link
Fort Stanton to the river. This piece of real estate,
that is St. Elizabeth's, is an inportant link to do
that. So, | wouldn't want to ignore that during this
pl anni ng process.

| believe there is a unit in the Ofice of
Planning that's looking at the Potonmac Heritage Trail
as an assignnment that you' ve got?

M5. MCCARTHY: | believe so, yes.

COW SSI ONER PARSONS:  Fi ne.

IVB. MCCARTHY: So we'll definitely
highlight this for them to make sure that they are
recogni zing St. Elizabeth's as sonething that needs to
be considered as part of that, especially as they | ook
at Fort Stanton and the Heritage River Trail.

COW SSI ONER  PARSONS: Excel | ent . Thank

you.
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CHAl RPERSON M TTEN:  Anyone el se?

(No response.)

CHAI RPERSON M TTEN: Al right. W have a
recormendation to set down Zoning Conm ssion case
nunber 02-45, and | woul d so nove.

COW SSI ONER PARSONS:  Second

CHAI RPERSON M TTEN: Any further
di scussi on?

(No response.)

CHAI RPERSON M TTEN: Al those in favor,
pl ease say "aye".

(Chorus of ayes.)

CHAI RPERSON M TTEN:  Those opposed, please
say "no".

(No response.)

CHAl RPERSON M TTEN: Ms. Sanchez.

M5. SANCHEZ: Yes. Staff will record the
vote five-to-zero to zero to set down case nunber 02-
45. Conm ssioner Mtten noving, | believe it was
Conmm ssi oner Par sons secondi ng, Comm ssi oners
Hannaham Hood, and May in favor

CHAI RPERSON M TTEN: Thank you. And this
w |l be a contested case.

Next is proposed action, or how | spent ny

weekend.
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(Laughter.)

CHAIl RPERSON M TTEN. M. Basti da.

SECRETARY BASTI DA: Madam Chairman, the
staff has provided the GCommssion wth all the
information that canme in to the file after the |ast
public hearing and requests an action on this matter.

Thank you.

CHAI RPERSON M TTEN:  Thank you.

Before we begin, 1'd like to again thank
the Ofice of Planning, and Jennifer Steingasser in
particular, and all the folks that participated in the
Antenna Task Force in bringing these regulations to us
and participating in our hearing. And | just wanted
to make a few comments before we get into our
di scussi on.

There were a nunber of assertions that
t hese regul ati ons had been brought solely in response
to the Broadcast Tower that was being built by the
Anmerican Tower Conpany. And, in fact, there was a
broader reason for that. And that is that there was
an informal process that had devel oped with the Ofice
of Planning to review certain antennas that would
ot herwi se have required BZA review.

And we're noving towards regul ations that

are actually nore friendly than the ones that were in
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pl ace, and that we hope will allow public
participation when it's appropriate.

Also, 1'd like to just respond to sone of
the recommendations that we've had, that we explore
our jurisdiction over antennas in public space. Ve
have no jurisdiction over antennas in public space.
Public space regulations are in Title 24, and issues
regarding signs are both in the building code and in
Title 24 in the public space regul ations.

So, | just wanted to make nention of that
before we start in. And | neglected to thank
Corporation Counsel for their work, both in the past

and in the future on the antenna regul ations as we go

f orwar d.

First, let's take up the request by the
Ofice of the People's Counsel. They asked to keep
the record open until the 19" for their subm ssion,

whi ch they couldn't get in prior to our neeting today.
And | suspect the way that things will go, we wll
have anple opportunity to incorporate their additional
submi ssi on.

So is there any objection to allowi ng the
Ofice of the People's Counsel to nake their
addi ti onal subm ssion? Any objection?

(No response.)
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CHAl RPERSON M TTEN: So wi t hout objection

we'll accept that final subm ssion fromthe Ofice of
t he Peopl e's Counsel.

I know for nyself and perhaps the
Comm ssioners, in trying to digest all the information
that we received, | have sone additional questions,
and they're not incidental questions, that | would
like to have the Ofice of Planning give us sone
gui dance about .

So, | would like us to have a discussion
today that leads to putting questions, any additiona
questions that we have and the guidance from the
Ofice of Planning, and get that guidance and then
nove at a later tine to taking specific action because
I think the issues are large enough that we're not
gui te ready today. But, we need to have a discussion
about, about these itens.

So is there anyone who is in a different
frame of mnd than | amon that?

(No response.)

CHAI RPERSON M TTEN: Al right. Then |
think the first issue 1'd like to begin with is the
issue that we sort of ended with at the end of the
hearing, which was the proposal to exclude antenna

towers and nonopoles in the residential zones and in
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the G 1 zone.

And there's a concern that an outright
exclusion like that would be in violation of the
Tel ecommuni cations Act. And | share that concern
because of the submssion that was nade by the
i ndustry folks, which shows the vast area that would
not be available for antenna towers and nonopol es.

I'd like to get sone nore information from
the Ofice of Planning on how we can deal with that.
And 1'd like to find out iif any of the other
Conmi ssioners have that concern, if you' d like to put

sone comment in the record.

M. May.
COW SSI ONER  MAY: Yes, | would echo the
concern. I think the maps are particularly

denonstrative of how difficult this prohibition would
be in terms of its net effect.

And it seens to ne that there is a
legitimate cause to limt or regulate such placenents,
as evidenced in the BZA' s recent experience wth
nonopol es. But, that an outright ban in R 1 districts
is going to be a very difficult thing to do and not be
a problemw th the federal regul ations.

CHAlI RPERSON M TTEN: Vell, it's not only

R1. It's R1 through RR5. So --
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COW SSI ONER MAY:  Oh, I'msorry. Al --

CHAI RPERSON M TTEN: -- it's all R
spect r uns.

COW SSI ONER MAY:  Right, and C 1.

And it seens to ne that wth nore specific
criteria for special exceptions, that we can effect an
appropriate |level of regulation. And that, the
guidelines for granting a special exception, the way
it is now verses the way it would be under the new
regul ations, | think that we can denonstrate enough --
or put it this way: |I'mlooking for a way that would
allow us to avoid sone of the problens that cone up
with an ill-consi dered nonopol e proposal.

CHAlI RPERSON M TTEN: | agree with that.
And one of the things that | was struggling with is, |
think there are certain zones where you should have a

very, very, very high burden of proof for an

appl i cant.

And typically when we think of the nore
restrictive posture for approval, it's a variance
post ur e. But it would be inpossible, or nerely
i npossi bl e -- there's pr obabl y one or t wo

circunstances where it could apply, where an applicant
could neet the burden of proof for a use variance

under, to qualify, which is what they would need if
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there was an outright prohibition.

And | would agree. | think if we can
narrow down the zones that we nbst want to protect and
have a legitimate non-health related -- since that's
out of our hands -- reason for doing that, and then
set a very high standard there, higher than the
typi cal special exception provisions that would be
already included in 26-11, then we can go a |ong way
to having that kind of control in place, but still
havi ng enough flexibility so we're not in violation of
t he Tel econmuni cati ons Act.

Wat |1'd also like to see sone nore
di scussion on is the rational for, as we try to figure
out those zones that we want to protect the nost. The
first pass at it was to say, "all residential zones
and G 1". And as soneone who lives in a SP zone --
and there's lots of people who live in SP zones and in
CR zones and W zones, and for sone reason they're in a
different category than folks for live in R5-D and R5-
E. And | don't think there's anything fundanentally
differently about those zones.

So, | don't know if that was just maybe
too general a pass at trying to draw sone distinction.

It seens to me the distinction should be nore rel ated

to height. And I don't know where the cut should be.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

40
| don't know if it should be at 50 feet or 60 feet.

But ny sense is that it should be nore height related
since we're tal king about things that are tall.

But, 1'll leave that to the Ofice of
Pl anning to nmake whatever counterproposals they think
are appropriate, along with anple support for that.

Anyone el se on this particul ar subject?

M. Parsons.

COMM SSI ONER  PARSONS: Oh a couple of
points. But | wanted to follow up on the one you just
made because the industry reported to wus that
nmonopol es are between 80 and 120. So I'm not sure
what your last point was because they exceed the
hei ghts that you're referencing in these zones.

CHAI RPERSON M TTEN: Ri ght. | don't
really know what the concern is. But if we to -- |
know we're not going to be able to narrow it down to
only those zones that have 80 foot height limts or
above. But if height is a concern, then we should
certainly be protecting those zones that typically
have very |ow height. So, a 40-foot height limt.

COW SSI ON MAY: | see.

CHAl RPERSON M TTEN:  And so, that may not
even be the nmjor criterion for making this

distinction. But if height is inportant, then I think
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we should be saying, okay, we'll protect those zones
t hat have very | ow heights. That was ny point.

COW SSI ONER  MAY: I"d like to point out
one potential contradiction within that phil osophy.

CHAl RPERSON M TTEN:  Ckay.

COW SSI ONER  MAY: In that, if we're
dealing with areas where there's an inherently [|ow
hei ght restriction, it seens to ne that that's the
area where a nonopole is probably nost needed from a
techni cal point of view because there aren't enough
tall buildings around to be able to nmount antennas to
start wth.

CHAI RPERSON M TTEN.  Ri ght .

COW SSI ONER - MAY: So |I'm not sure that
that tying the consideration of the height of the
nmonopole to the other height restrictions wthin that
zone is -- | mean I'm not sure that that's exactly
what you were suggesti ng.

But fromthis point of view, |I think it's
nmore difficult to regulate against a nonopole in a R1
district than it is in a RDb5. | nean in a R5 you
woul dn't really have the need. In R1, you may have
nore. There's a lot of R 1.

CHAI RPERSON M TTEN: | understand what

you're saying, and | guess there's two things. One
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is, what you' re saying presunes that there's been
enough devel opnent in the area to the maxi nrum hei ght
that's permtted, that they would have the alternative
to locate on the building, which isn't necessarily the
case.

COW SSI ONER MAY: R ght.

CHAl RPERSON M TTEN: But ny point is,
let's say you take R-1 where there's a 40 foot height
limt, and you're going to put a nonopole there --
which | agree with you. It's nore likely that they
woul d need one because there's not sonething sort of
to locate on top of. But that's exactly -- it's going
to stand out nore. So that's where you need to have
these nore strict requirements for protecting the
surround area --

COW SSI ONER MAY: R ght.

CHAl RPERSON M TTEN: -- because it's going
to stand out nore.

COW SSI ONER MAY:  Set backs and --

CHAI RPERSON M TTEN: Right. That's what |
was driving at.

COW SSI ONER  MAY: Ri ght. | got it.
Ckay.

CHAI RPERSON M TTEN: And M. Parsons, |I'm

sorry. W digressed.
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COW SSI ONER  PARSONS: So possibly the

i ndustries shoul d begin building churches --

(Laughter.)

COW SSI ONER PARSONS: Which are a natter
of right in those zones, and sol ve the problem

COW SSI ONER  MVAY: | think that that's
what they were arguing for in sone of the discussion
of stealth structures, that they want to build nore --
or every house gets a steeple.

COW SSI ONER  PARSONS: And | also wanted
to clarify the point of your opening questions or
remarks.

Are you asking for a legal opinion as to
whet her t he pr oposed regul ations viol ate t he
Tel ecommuni cations Act on the one hand, and then
asking OP to look at lesser restrictions? Are there
two questions here, or have you come to the concl usion
t hat maybe we are in viol ation of t he
Tel ecomuni cati ons Act ?

CHAl RPERSON M TTEN: Vel | --

COW SSI ONER  PARSONS: O we would be if
adopti ng these.

CHAI RPERSON M TTEN: I nmean | think |'ve
drawn nmy own concl usi on.

COW SSI ONER PARSONS:  The law firmof --
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CHAl RPERSON M TTEN: No. I draw a

concl usion, not a legal conclusion. But, | nean it
appears that we wuld be in violation of the
Tel ecommuni cations Act on the point that, if we had
t he outright prohibition.

But | also just think froma public policy
standpoint, we haven't had adequate, we have not had
an adequate, adequate support given for why all the R
zones and C1 zone were selected. I nmean | can
under stand - -

COW SSI ONER  PARSONS: | under st and. I
just wondered if it would helpful to get the opinion
of the Corporation Counsel on the first question at
the same tinme because sone of us mght argue in the
ot her direction.

CHAI RPERSON M TTEN: Ckay. Ckay, that's
good.

So, M. Bergstein, we would want you to
weigh in on any aspects of the proposed regul ations
that you would want to caution us against putting in
place if it, for fear that we would be in violation of
t he Tel ecommuni cati ons Act.

MR BERGSTEIN:  Yes.

CHAI RPERSON M TTEN:.  Thank you.

VI CE CHAl RPERSON HOOD: Madam Chair, as we
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proceed in this discussion, and you may have nentioned
it earlier and | just mssed it, but could we set up
some kind of process for, nore or less, the issues
where industry says one thing, Ofice of Planning says
-- sonething that's all in one place because actually
in reading this weekend and over the |ast couple of
weeks, things are all over the place.

CHAl RPERSON M TTEN:  Ri ght .

VI CE CHAI RPERSON HOOD: And | think that
woul d help, I know, this Commssion a |lot better if |
could look at one sheet. I'm not saying |'m not
flexible, but it would be a |lot easier to |ook at one
sheet and see what the main issues are. And | think
that woul d hel p fine-tune our discussions.

CHAI RPERSON M TTEN: That would be very
hel pful . And | think MCarthy is eager to provide
such a docunent.

M5. MCCARTHY: Right. | think the Ofice
of Planning feels that the maps submtted by the
i ndustry  -- perhaps the best words would be
"overstates the case" -- and that we would be happy to
provide a map back providing what we think is a
slightly different view of this information.

So, that will help the Conm ssion and the

Ofice of Corporation Counsel nake up their m nd about
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the ability to conply with federal regulations or not.

CHAl RPERSON M TTEN:  Ckay.

M5. MCCARTHY: That's all.

COW SSI ONER  PARSONS: So you'll do this
side-by-side analysis that M. Hood was just asking
for.

Certainly, this mp got ny attention
because the only thing that pops off the map are
public I ands. That is, it's alnost three-di nensiona
how the parks have been lifted off the face of this
map. |'mlooking at this one here for exanple.

M5. MCCARTHY: And it didn't even have to
be in red for you to notice that.

COMM SSI ONER PARSONS: Ri ght. And, of
course, there are federal laws that direct the federa
government to provide access to federal properties.
And, of course, this wuld give the potential
applicants a reason for doing that because they're
prohibited in so many areas.

So, |'d be anxious to your version of this
map and anything else in this Novenber 8" docunent,
whi ch you take exception to. That's all

CHAI RPERSON M TTEN: Ckay. Has everyone
said their peace on that particul ar subject?

VI CE CHAlI RPERSON HOOD: Madam Chai r man, |
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know we have an agenda as to how we want to proceed,
but I just want to also make sure that we add this

i ssue about OCTO

I'm not sure, |I'm not clear whether
they're still trying to be exenpt fromthe regul ations
or not. Hopefully that's in line with the agenda and

how we're going to proceed because | do want to --

CHAl RPERSON M TTEN. Vel 1, |'mglad you--

VICE CHAI RPERSON  HOCOD: -- have a
di scussion on that.

CHAI RPERSON M TTEN: 1" m gl ad you rem nded
me of that because | would, | would like to have a
recommendation fromthe Ofice of Planning.

And apparently, OCTO hasn't shared enough
information wth the Ofice of Pl anni ng, and
therefore, | would say with us to draw a concl usion
about the exenption. And | would just ask that OP
continue to work with OCTO to get a sufficient anmount
of information. And, we would accept whatever
information they would provide into the record so that
we could take up this issue, you know, with the full
know edge of what the inplications would be.

So, thank you.

VI CE CHAI RPERSON HOCD:  Madam Chai rman, |

woul d just say for the record that | am appalled that
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OCTO, at least from what | have here in front of ne,
would try to exenpt thenselves. | mean we're trying
to put sone regulations in place. | woul d hope that
the government would at least be -- I'm not talking
about federal. But I would hope that the governnent
woul d at | east be an exanpl e.

And 1'm saying that not know ng the issue.

At least that's ny approach right now before | have

all the information | need. |It's been blatantly asked
to be exenpt.

CHAI RPERSON M TTEN:  Thank you.

M. May.

COW SSI ONER MAY: | would agree that the
information from OCTO has been oversinplified and
i nconpl et e. And it would be helpful to have nore
information, nore explanation, and not just a blanket
request.

And frankly, also there's information that
can be gleamed from this fax, this fax that we
received that | would have thought woul d' ve warranted
an opinion from OCTQ issues from interference and
what not that shoul d' ve been addressed in the execution
of their duties and they have not been.

Now, rmaybe they have been, they have

spoken on this and I1've mssed it sonehow in here.
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But, essentially, we've gotten very little.

CHAlI RPERSON M TTEN: I don't think you
m ssed anything. | think their main participation was
to ask for a blanket exenption and not provided a
whole Ilot of support for why the exenption was
appropri at e.

And | think it just goes back to, you
know, a lot of the agencies don't want to have to
conformto zoning. And, it just hasn't becone part of
the culture that they need to conply.

So, wthout nore conpelling evidence,
whi ch maybe they can provide, you know, we'll give
themthe opportunity at |least to weigh in.

COW SSIONER MAY: | would think they'd
also want to say sonething about the issues of
interference that have been raised, you know, | nean
the need for this -- | mean, we basically have the
industry arguing on behalf of public safety officials
that this is, that certain regul ations are onerous and
problematic. And yet we hear virtually nothing from
from OCTO,

CHAI RPERSON M TTEN: Wl |, the other issue
-- and maybe if OCTO were to get their oar in the
water, in a broader sense, we could get nore

i nf ornati on.
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| just read an article in the New York
Times today that the reason that there are problens
with service is not exclusively because there aren't
enough ant ennas. It has to do wth the availability
of frequencies and a whol e, various other things.

So, | think that OCCTO is in a position to
advise us from a technical standpoint about how mnuch
of, your know, how nmuch of this is really related to -
- you know, how much of an inpedinent are we, are
zoning regulations to providing ubiquitous and robust
service verses sone of the other issues that plague
t he industry.

So, we would ask the Ofice of Planning to
see if they could get OCTOto weigh in on that.

The next issue |I'd like to take up is in
Section 26-01, which is this whole certification
i ssue. |ssues have been raised about the requirenents
for the certification and that they exceed the
requirenents that the FCC has. | think that's fairly
clear, that they do in fact exceed the requirenents
because there are nunerous antennas that are
categorically exenpt.

But then ny concern, and I'd like to get
sonme feedback from the Ofice of Planning on this

subject, is, it's ny understanding that if there were,
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if it were determned after an antenna was installed
that the RF emissions comng from that antenna or
tower or whatever it is, exceeded the FCC limts, that
the District of Colunbia has no authority to enforce

t he FCC regul ati ons.

And so, if that's true -- and we've
encountered this in other guises, in other zoning
cases -- we don't want to give the public the

i npression that through zoning they can seek
enforcenent of sonething that we don't have the
authority to enforce, that the Zoning Adm nistrator
doesn't have the authority to enforce.

So, | like to have some feedback from the
Ofice of Planning on this whole certification issue
and what is it that we're really trying to acconplish.

Because, if we can't enforce these requirenents, then
why are we collecting all of this informtion?

Anyone else want to weigh in on the
certification issue?

Al right, M. Muy.

COW SSI ONER  MAY: I would just want to
add, this is one of those issues where | think getting
something nore from Corporation Counsel would be
hel pf ul .

CHAl RPERSON M TTEN: Ch, absol utely.
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Absol utel y.

M. Bergstein, you can consider anything
that we discuss that you think you need to give us
sone advi ce about, that we would wel cone it.

MR BERGSTEIN: | under st and.

CHAI RPERSON M TTEN:  Thank you

Stealth structures. | understand the
concern about stealth structures and the concern over
the potential proliferation of stealth structures.
But, what I'd like to see is if we could sonehow,
rather than as sone fol ks have been encouraging us, is
to put all stealth structures through the BZA process
if that is appropriate in that case

And | don't know if this is workable, but
| got to think it is. That, we can al nost have a |ist
of or a description of a type of stealth structure and
a nunber per site, for instance, that would be deened
pre-approved because they're considered to be, okay,
we've already addressed issues of, we'll address
i ssues of set back, height, physical appearance. And
maybe by limting the nunber we won't have, you know,
proliferation of them

There mght not be a way to at |east
al | ow, encourage the kind of stealth structure and the

nunbers that we want, and everybody el se would have to
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go for special exenption review. But to sort of have
a hybrid of what's being proposed, which is not a
total exclusion, not a total -- not just allowng
every stealth structure to go forward, but saying,
| ook, these are the ones that we're confortable wth,
and we' |l let those go forward.

So, 1'd welcone cone feedback about that.

Anybody want to weigh in about stealth structures?

VI CE CHAI RPERSON HOOD: Madam Chai r man,
let me just ask vyou: In your comments, are you
speaking in terns of the kind, Iike the streetlight --

CHAI RPERSON M TTEN:  Yes.

VI CE CHAI RPERSON HOOD: Ckay. As long as
it is that -- industry will cone up and it wll be
sonmething objectionable or it'll cone up wth
sonet hi ng el se. But as long as there's sonething in
line with like those streetlights bans, which |
understand we don't have any in the city, | don't see
t hat being too much of an issue.

CHAI RPERSON M TTEN: Wll, you know, if
the height is limted and the nunber is limted too,
if it's a light in a parking lot or sonething |ike
that, you know, there's a certain anount of judgnent
that you have to rely on the Zoning Admnistrator to

exer ci se.
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And given the discretion at any point, if
he feels that it doesn't fit with the paraneters of
what was approved, and not get into special exception.

VI CE CHAI RPERSON HOCD: Ri ght. And I'm
| ooking here at the one exanple that | have. And the
lights are much lower in the rest of the structure.
Stealth is going further up.

CHAl RPERSON M TTEN:  Ri ght .

VI CE CHAI RPERSON HOOD:  So again, | would
agree with that. I would agree with that, and given
the Zoning Adm nistrator has the flexibility to use
hi s discretion.

CHAI RPERSON M TTEN: Anyone else on
stealth structures?

(No response.)

CHAI RPERSON M TTEN: Al right. Then |
have a whol e variety of other questions that, sone are
relatively small. But since we're putting our
gquestions forward, to get sone additional guidance, I
wanted to ask them all

In 26-03.1(g), the question was raised in
one of the submssions, and | think it was a good
guestion. It says, "the antenna shall not be visible"
-- this is for a ground-nounted antenna.

"The antenna shall not be visible from any
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public park that is within the central

enpl oynment area or from any street that

the l ot abuts.”

And 1'd be curious to know why we're
limting it to the central enploynent area.

In 26-03.1(b) and (c), | can already
anticipate that when we start neasuring sonething at
its highest point above the ground -- and we don't say
what ground or where's the ground -- that we're going
to have a problem So if we could nail that down a
little bit better, that would help.

The question was raised, this wuld be in
26.04, about whether or not by definition antenna
towers or nonopoles may be roof-nounted. And if they
can be, there mght be sonme other inplications about
t hat . So, | wanted to raise that and seek sone
clarification.

The issue -- this was raised by the
industry and M. Bergstein can weigh in on this too --
as it relates to the outdoor recreation space and the
direction of the antenna relative to outdoor
recreation space, I|'d like to know if there's any
reason besides a health related reason that that could
be included because that appears to be health rel ated

and that would be beyond our jurisdiction relative to
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t he Tel ecommuni cati ons Act.

Also, in 26-05  for building nounted

antennas -- 26-05.1(h), it says, "building nounted
antennas shall be" -- oh, never mnd. It says,
"screened and/or painted.” | just wanted to nmake sure

it wasn't "screen and pai nted".

In 26-06.3, this was raised in one of the
subm ssions, there is reference nmade to a super high
frequency. This would be in the little grid that
shows the nunbers, and it's the third type of antenna:

residential type, superhigh frequency. Super hi gh
frequency, it was noted as not defined. And it was
al so suggested that there's no evidence why an antenna
of this type would be outdoors in the first place.
So, 1'd just for sone further clarification about
t hat .

And then the question was also raised in a
subm ssion, sane section, why we would not permt a
ground-nounted dish or building-nounted dish, if not
in the front yard or nounted on the front of a
dwel | i ng. The dish, as it is in the chart, dish
antennas are limted to a roof application. So, just
nmore di scussion of that.

COW SSI ONER MAY:  Wth regard to that, |

think that it's inportant that front not be defined
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simply as the front of a house, but any -- | nean
houses are built on corners, and you know, a front is
anything that faces the street.

CHAl RPERSON M TTEN:  Good point. | think
what we want is sone further discussion about whether
there mght not be sone opportunity for flexibility
with dish antennas and their placenent and whatever
that mght look like. But, you raise a good point.

COMM SSI ONER MAY:  Limted flexibility.

CHAI RPERSON M TTEN: Limted flexibility,
yes.

In 26-08, this is the antenna towers and
nonopol es in the Mzone. There doesn't seemto be the
flexibility -- and this is raised in a submssion --
to have a ground-nounted antenna on a site that has a
tower or a nonopole. It would require instead that
the, if there were an additional antenna like a snall
dish, that it be nounted on the nonopole or tower, and
that nmay be nore obtrusive than if it were allowed to
be nounted on the ground.

And the exanple was given that a small
satellite dish may be used to receive data that would
then be retransmtted via an antenna on the tower or
nonopol e. So, | just ask you to consider that as

wel | .
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In 26-11.11(i), it says:

"The appl i cant has to provi de

docunmentation of the relative height of

the antenna tower or nonopole to the tops
of surrounding trees as they presently
exist."

You're going to need to set a distance.
Can you recomend a di stance?

The issue is raised by the industry, and
I"d like sonme feedback fromthe Ofice of Planning on
this, in 26-12 related to non-conform ng antennas.
And | think -- they have a specific concern, which is
that the regulations as they're witten, the proposed
regul ations provide a disincentive to replace towers
that m ght otherw se cause a safety concern.

And |I'd like you in your response to not
only address that, but also how is, is this really
creating a different sort of treatnment for non-
conformng uses? o, is this consistent or
inconsistent wth the way that we treat other non-
conform ng uses or structures?

In the renmoval provisions, which were in
your Cctober 3" supplenental report, how are we going
to know that an antenna, an antenna tower, a nonopol e,

or an equi pment cabi net has not been used for a period
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of a year? It goes back to our issue with, when does
a restaurant, you know, stop being used.

There was a suggestion that an additiona
category of antenna be included, which is the "long
wre ant enna" that's used in amat eur radi o
t ransm ssi on. There was a term It sounded like it
m ght be kind of innocuous than sone of these other
t hi ngs.

And | don't know if it's just another word
for sonething that we already have defined, but the
term"mcrocell” was used. And | don't know if that's
yet another kind of antenna that mght be snaller and
less obtrusive that you mght want to treat
differently.

And then there were a nunber of terns that
I think need be added, or at least | would like the
Ofice of Planning to consider. The industry folks
suggested making a distinction between broadcast tower
and wireless tower. And | |like to know whet her or not
you endorse that distinction, making that distinction,
and to what use we could nmake of it in the regulations
if we were going to treat those types of towers
differently.

I"d Iike the definition of ground-nounted

antenna, roof-nmounted antenna, and buil di ng-nmounted
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ant enna.

And then there was another term that was
used as if it were sonehow different from-- | don't
know if it's different in any other aspect than as it
relates to health issues. But to the extent that it
is di fferent as it rel ates to sone ot her
characteristic of antennas, a transmtting antenna
verses a receiving antenna. Is that a distinction
that we care about?

And then, finally, M. Cohen had in his
little report that he submtted, he had said:

"No risk of exposure to RF em ssions from

wirel ess t el econmuni cat i ons facilities

t hat are properly install ed and

mai nt ai ned" - -

"There is no risk of exposure to RF

em ssions from wi rel ess tel ecomuni cati ons

facilities that are properly installed and
mai ntained in accordance wth existing
regul ations. ™

And | think that the concern is the issue
of "properly installed and maintained". But to the
extent that we require naintenance plans and so forth,
which we don't do for any other type of property,

again, |I'm asking you to weigh in on whether or not
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we're straying into territory where we have no
enforcenent authority.

Anybody else have any other issues they
want to raise?

M. Hood.

VI CE CHAI RPERSON HOCOD: Madam Chair, can
we go back to the em ssions, the RF emssions? |'m
going to read this because this is a concern of how
it's actually handled here in the city.

And 1'l1 just say:

"Section 3-3-2-C7 prohibits state and

| ocal gover nnent from regulating the

pl acenent and construction and
nodi fication of personal wreless service
facilities on t he basi s of t he
environnental effects of RF emssions to
the extent that the facilities conply with

the FCC regulations concerning such

em ssions. "
So -- and I'mnot sure if this cane out at
the hearing. 1s there sonmeone fromthe FCC that goes

around periodically and checks to mmke sure that
they're in conpliance, or how does that work?
Maybe someone can help refresh ny nenory.

Because, we're sitting here getting ready to do sone
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things, and if the emssions is told up front, the
amount of power it's putting out, and nobody ever
checks it, then a lot of this stuff, we're just
shoul dn't be wasting our tinme in ny opinion.

CHAI RPERSON M TTEN: Vell, | think the
concern that was expressed is that there is no one,
there is no one from the FCC that goes around and
actually checks these things. |It's done based on, you

know, there's a certification that's done and it's

either that you say, |'m exenpted, |'m categorically
exenpted or | have another kind of antenna and here
are ny -- or, | have ny findings available in ny file,

and | certify to you, the FCC, that ny antenna wll
not exceed the RF em ssions standards for that kind
and also for the cunulative effects in the area.

But | think what you're raising is a
concern, which is there's no one who goes back and
checks all this or checks periodically. But then the
concern for us is: Is that our role, our
jurisdiction? And if it's not, do we want to give

peopl e the inpression that it is?

VI CE CHAl RPERSON HOOD:  Well, | know it's
not our jurisdiction to a point. And, | see a fine
line here. ["m just trying to nake sure we actually

do what's within our jurisdiction --
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CHAl RPERSON M TTEN:  Ri ght .

VI CE CHAI RPERSON HOOD: -- to the fullest
extent that we can.

CHAl RPERSON M TTEN:  Ri ght .

VI CE CHAI RPERSON HOOD: And | just don't
think -- | have problens anytine with sonething not
bei ng enforced. | guess we all do because we're
sitting out here day in and day out and naking all
t hese regul ati ons, and everybody's doi ng what ever they
want to do.

But then on the other hand, for the sake
of the industries, | also have a problem when ny cel
phone drops. You know, | get totally upset about that
too. So, you know, it's a balancing deal here. But I
would like to see if it's within our, how far it is
within our jurisdiction and also, if the FCC wll
respond to us.

I know there were sonme submttals, but |
think they need to just kind of let us know that
process because | think that is a concern of the
residents of the city and probably all over the
country. And if they're actually not follow ng up on
it, I know we can't tell the federal governnent what
to do, but at least we could let them know that we

have a concern here in this city as far as that goes.
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The other thing is the enbellishments of

the towers in the regulations. And it nay be there,
Ms. Steingasser, but | was concerned about towers
being used as architectural enbellishnents that are
brought in front of you, the Zoning Conm ssion, and
the BZA, and then later on it goes online. | think
that if it's going to be used for an enbellishnment, it
needs to specially be used for an enbellishnent.

| don't know if the Comm ssion wants to
cut it off and say it can never go online or what.
But, | think that we should have sonmething in place
for that.

CHAI RPERSON M TTEN: | agree with that. |
think we can have a whole discussion about
architectural enbellishnents besides antennas, and |
| ook forward to doing that sonetine.

Anybody else with concerns that they'd
like the Ofice of Planning to address?

M. Parsons.

COW SSI ONER  PARSONS: The section that
deals with view from streets and | andmarks and parKks,
it talks about a quarter of a mle distance. And, |
don't want to trap ourselves.

The nost offensive towers in the city are

-- well, in ny judgnent, are the transm ssion towers.
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The one in particular is out at Georgia Avenue behi nd
the police stations. It's seen from the GCeorge
Washi ngton Menorial Parkway in Virginia. As you
approach the city, it conpetes with the Wshington
Monunent .

Simlarly, along Nebraska Avenue, in that
vicinity the antennas conpete wth the Nationa
Cathedral as seen from quite a distance. And | want
to make sure that we go back to the preanble or the
pur pose of the antenna regul ations, which speak to the
aesthetics of the city and so forth. And | don't want
to put sonething in here that says we're only
concerned about sonmething a quarter of a mle away.

That may be true with a nonopol e. But
when we get to the 600-foot range, it's a different
ci rcunst ance. So, | want to nmake sure we deal wth
the two of them separately sonmehow.

I nmean | had the sane question you did
about, why are the parks in the central enploynent
area different than others. But , [ j ust
reenphasi ze your point.

CHAI RPERSON M TTEN:  Thank you

M. May.

COW SSI ONER  MAY: Vell, | know M.

St ei ngasser woul d be disappointed if | didn't bring up
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ny favorite subject, which is dish antennas.

But also in the context of some of the
ot her discussions that have occurred with regard to
requirenents -- | just don't want to |ose sight of the
fact that we're trying to regulate a very broad range
of things here and not just wreless or broadcast
ant ennas.

And we are tal king about residential uses
of things like dish antennas, which are springing up
like warts all over the city and need to be regul ated
not just in historic districts, where there does seem
to be sone attention to it or at least I'mtold there
is -- although | can't say that any of the ones that
I"ve reported in ny historic district have actually
been taken down yet. But, | know that they' ve been
reported.

| nean there is a requirenent when anyone
puts an antenna on their house -- even though it's a
matter of right to install it, there is a requirenent
that they get a building permt. And that doesn't go

away Wi th these regul ati ons.

And, it is also true wth these dish
antennas, which -- you can go down to the store and
buy yourself and install yourself. But, they are not

supposed to be installed on the face of the building

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

67

the way | interpret these regul ations.

I don't know that it warrants any
different |anguage than what's been proposed. And
maybe this is all just a matter of enforcenent. But,
the process for people to get a permt to install one
of these things on their house, whether on the roof
where it's allowed by the regulations or if there is
other flexibility on putting them on the backs of
buildings, | nmean it has to be easy enough that people
will doit.

But there also has to be sonme enforcenent
so that we don't wind up with nei ghborhoods with dish
ant ennas popping off sides of all the building or all
the apartnent buildings, which is another conpletely
unsightly circunstance which seens to be occurring
wi th apartnent buil di ngs.

Anyway, that's it.

CHAl RPERSON M TTEN: | think what should
be done -- | don't know who will do it -- but at a
mnimum | think the ANCs could be nmade aware of the

fact that people who install dish antennas, even if
it's for their own personal use, need a building
permt. I mean they're the people who are the eyes
and ears of enforcing a lot of things, and they can

hel p get the word out and al so perhaps help us get rid
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of sone of the ones that are nore unsightly that
shoul d' ve gone t hrough sone kind of review process.

COW SSI ONER  MVAY: And in truth, this is
not an attenpt to limt anyone's access to it because,
| mean they can be installed. They just have to be on
the roof instead of -- in fact, you're nmaking it,
these regulations are making it legal for them to be
on the roof of a 25-foot building, whereas they were
not | egal before.

So, anyway --

CHAI RPERSON M TTEN: Thank vyou. Anyone
el se?

(No response.)

CHAI RPERSON M TTEN: Al right. Gven the
fact that our next public neeting is in about three
weeks, Ms. Steingasser, do you think you'll be ready
for that?

(Laughter.)

M5. STEINGASSER. | would have to request
per haps January woul d be a better tine.

CHAlI RPERSON M TTEN: Do you think January
is realistic?

VB. STElI NGASSER: Actual ly, I guess
between holidays and Christmas, would February be

sufficient? | nean, if the Comm ssion would accept
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February, | would prefer February.

CHAI RPERSON M TTEN: Wat we'd like is
that we get, that we get a conprehensive subm ssion
from you so that when we take it up again we can
actual ly nmake a deci si on.

M5. STEI NGASSER: Vell, | think February
woul d be best because | think it would be only fair to
nmeet with the industry reps again as we go through
that with the nei ghborhoods and go over the various --

CHAl RPERSON M TTEN.  That woul d be great.
Cay.

So when's our February neeting, M.
Basti da?

MR BASTI DA: The February neeting is on
the 10", And | would like the Ofice of Planning to
file their comments by Friday, January 31°%.

CHAI RPERSON M TTEN:  You know what? Let's
have two weeks because, you know, it really ruins your
weekend when you have to try and understand all this
stuff. So, if we could just kind of spread it out for
t he Conmm ssion's sake.

MR BASTIDA: Cay. Then | will need them
on Thursday, January 23 to be able to send it to the
Conmi ssion on that Friday.

CHAl RPERSON M TTEN.  That woul d be great,
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and then we could have sone additional time to digest
it all.

M5.  STElI NGASSER: You really nmeant,
"real ly consunmes” your weekend rather than "ruins"?

CHAI RPERSON M TTEN:  Yes, |I'msorry. That
was just -- | msspoke there.

M5. STEI NGASSER  Yes, | thought so.

COW SSIONER PARSONS: | will not be here
for the February neeting so that wll give ne nore
time to review

(Laugher.)

COW SSI ONER  PARSONS: So, | could get a
proxy vote to you

CHAlI RPERSON M TTEN: It's going to be a
| ong one | think.

Al right. So we all know how we're goi ng
to proceed fromhere. Thank you very nuch

Al right. M. Bastida, | think we're
ready for final action.

MR BASTIDA: The first case on the fina
action is Zoning Conm ssion case nunber 02-24, which
is the Sol ar Buil di ng.

CHAI RPERSON M TTEN: Thank you. And |I'm
going to ask Vice Chairman Hood to take over since |I'm

recused on this case.
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VI CE CHAI RPERSON HOOD: Conmi ssi oners, we

have in front of the Zoning Conm ssion, case nunber
02-24, the Sol ar Buil ding.

Any di scussi on?

(No response.)

VI CE CHAlI RPERSON HOOD: Hearing none, |
nove approval of Zoning Conm ssion case nunber 02-24,
Solar Building, mnor nodification | believe -- wth
nmodi fi cati on.

I'I'l ask for a second.

COW SSI ONER MAY:  Second.

VI CE CHAl RPERSON HOCOD: So noved and
seconded.

Al those in favor?

(Chorus of ayes.)

VI CE CHAI RPERSON HOCD:  Any opposed?

(No response.)

VI CE CHAI RPERSON HOCD:  So or der ed.

Staff, would you record the vote?

M5. SANCHEZ: Yes. Staff will record the
vote four-to-zero to one to approve Zoning Comm ssion
case nunber 02-24. Comm ssioner Hood noving,
Comm ssi oner May secondi ng, and Conm ssi oners Hannaham
and Parsons in favor.

CHAI RPERSON M TTEN:  Thank you.
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Thank you, M. Hood.

VI CE CHAI RPERSON HOCOD: Thank you for
letting me chair for a mnute.

CHAl RPERSON M TTEN:  You haven't | ost your
t ouch.

(Laughter.)

CHAI RPERSON M TTEN: Ckay. And the next
case i s Zoni ng Conm ssion case nunber 96-3/89-1.

MR BASTI DA Madam Chairman, this case,
it was brought up by the staff. There was not an
explicit approval of the referral to NCPC when the
Comm ssion took the final action, and the staff would
like to have an action by the Comm ssion bl essing that
referral to NCPC. And that way, we can prepare the
final rul emaking.

COW SSI ONER PARSONS: So noved.

CHAI RPERSON M TTEN. Al right. W have a
notion that would include in our -- correct me if I'm
wong as | articulate this, M. Parsons -- that would
include a referral to NCPC under section 16-03 of the
proposed regulations, in addition to the other changes
that were part of this nost recent rul emaking.

COW SSI ONER PARSONS:  That's exactly what
I had in m nd.

CHAI RPERSON M TTEN:  Ckay.
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COW SSI ONER PARSONS:  Thank you.

VI CE CHAI RPERSON HOOD:  Second.

CHAI RPERSON M TTEN: Al right. Any
di scussi on?

(No response.)

CHAI RPERSON M TTEN: Al those in favor,
pl ease say "aye".

(Chorus of ayes.)

CHAI RPERSON M TTEN:. Those opposed, pl ease

say "no.

(No response.)

CHAl RPERSON M TTEN: Ms. Sanchez.

M5. SANCHEZ: Yes. Staff would record the
vote five-to-zero to zero. Conmmi ssi oner  Parsons

novi ng, Conm ssioner Hood seconding, Conm ssioners
Mtten, Hannaham and, Franklin by proxy, to approve.

CHAI RPERSON M TTEN:  Thank you.

Al right. Next, what do we have on the
consent cal endar ?

MR BASTIDA: Yes. Madam Chairman, there
is a proposed nodification to Zoning Conm ssion O der
nunber 746-C, which 1-9-5-7 E. Street. The staff has
provided you the request from the applicant, the
objection from the ANC and the Wst End Advisory

Nei ghborhood, and also provided the staff report

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

74

regarding matters on the consent cal endar, and
requests an action by the Comm ssion.

CHAI RPERSON M TTEN: Thank you, M.
Basti da.

First I'd like to turn to M. Bergstein
and ask whether this issue is properly before us given
that there is an appeal that has been filed in the
Court of Appeals.

MR, BERGSTEIN: Thank you, madam Chai r man.

Essentially, the parties in opposition are
arguing that what you had before you is really an
untinmely notion for reconsideration. And they would
be correct that, if this were a matter, a request for
reconsi deration, because this matter is before the
Court of Appeals, the Zoning Conm ssion would not have
jurisdiction.

However , your rul es provi de for
nodi fications of planned unit developnents, and this
request is couched in terns of being a nodification to
a planned unit developnent. And, | think it could be
fairly construed as such.

And the fact that the Zoning Conm ssion
Order with respect to planned unit devel opnents nmay be
on appeal does not nean that the Zoning Conm ssion

could not later entertain a request to nodify those
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or ders. And because that's how I think this request
can fairly be characterized, | believe you do have
jurisdiction to entertain this request.

CHAI RPERSON M TTEN: I's t he only
ci rcunst ance under whi ch we woul d not have

jurisdiction is if the Court of Appeals had stayed our

O der?

MR BERGSTEI N If the Oder had been
stayed, | don't know if it's a matter of jurisdiction
as much as the issue would not be alive. It would

al nost be noot for soneone to request a nodification
of a stayed PUD. It would be a non-action.

So, | don't know if it's a matter of
jurisdiction. But, it's not sonething that | think
you woul d do.

CHAl RPERSON M TTEN: Al right. Thank
you.

So this issue is properly before us, and
we have a recommendation fromstaff that we take it up
as a consent cal endar item

Is there any objection from a nenber of
the Commssion to having this as a consent cal endar
itenf?

(No response.)

CHAl RPERSON M TTEN: Ckay. W t hout
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objection, we'll take it up on the consent cal endar.

And the nodification that is before us is
summarized on page 4 @ of t he, Shaw Pittman' s
subm ssion, and it's the underlined text. And it just
anticipates -- we are not passing judgment on whet her
or not this would kick in because | personally don't
want to get involved in neking the judgnent. Thi s
nerely provides an alternative in the event that the
foundati on neither establishes the feeding program nor
identifies an alternative food service program

VI CE CHAI RPERSON HOCOD: Madam Chair, the
only thing | would Iike to add to what's on page 4 is
that we have sonme l|anguage in there that says "not
affiliated with the university".

CHAl RPERSON M TTEN:  Wiere woul d you pl ace

t hat | anguage?

VI CE CHAI RPERSON HOCD: | haven't got to
that point yet. | was hoping nmaybe you coul d assi st
with that.

But I can assure you that | just see this
as -- I'mnot making an accusation, but | just want to

make sure that the community and the nei ghborhood get
what's just due.
And, | guess maybe at the end.

CHAI RPERSON M TTEN: Vell, is it your
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concern that the alternative food service program
woul d sonmehow be affiliated with the university and
that woul d then, instead of benefiting --

VI CE CHAI RPERSON HOOD: - - t he
nei ghborhood, it may trickle back in to starting to
benefit the university.

CHAI RPERSON M TTEN: | understand that.

kay, so maybe the best place would be,

starting on the, at the end of the second |ine, "nor
identifies an alternative existing food service
progrant --

VI CE CHAI RPERSON HOOD: -- not affili ated.

CHAI RPERSON M TTEN: Not affiliated with
the university. Onh, you know what? That's not where
it goes. |I'msorry.

It's down farther. "The university shall
select a non-profit food service and/or honeless
program operating within the Foggy-Bottom area" and
not --

VI CE CHAlI RPERSON HOOD: Not affiliated
with the university.

CHAlI RPERSON M TTEN: Ckay. Sorry about
that. | think that's a good addition.

VI CE CHAI RPERSON HOCOD: Vell, with that

madam Chair, are you ready for a notion?
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CHAI RPERSON M TTEN:  Yes.

VI CE CHAI RPERSON HOCOD: I will make a
notion that we approve nodifications to the Zoning
Conm ssion Order 746-C.

CHAI RPERSON M TTEN: Wth t he
nodi fi cation?

VI CE CHAI RPERSON HOOD: Wth t he
nodification to the |anguage on page 4, | believe it
was. Yes, page 4.

CHAI RPERSON M TTEN: Al right. [ 11
second that.

Any further discussion?

(No response.)

CHAI RPERSON M TTEN: Al those in favor,
pl ease say "aye".

(Chorus of ayes.)

CHAl RPERSON M TTEN:  Those opposed, pl ease
say "no".

COW SSI ONER  PARSONS: Abst enti on. I
didn't participate in the case.

CHAl RPERSON M TTEN:  Ckay.

COW SSI ONER PARSONS: Excuse ne.

CHAl RPERSON M TTEN:  Thank you.

Ms. Sanchez, woul d you record the vote.

M5. SANCHEZ: Yes. Staff would record the
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vote four-to-zero to one. Conm ssi oner Hood novi ng,
Conmi ssioner Mtten secondi ng, Conm ssioners Hannaham
and May in favor of the Mdtion, Conm ssioner Parsons
not voting, having abstained. And this is for
approval of the nodification for 01-17-M with the
change suggested by M. Hood.

CHAI RPERSON M TTEN:  Yes. And M. Parsons
I  think m sspoke. He was not voting, not having
participated in the case as opposed to abst ai ni ng.

M5. SANCHEZ: Ckay.

CHAI RPERSON M TTEN:  Thank you.

Al right. Next, under " Correspondence"”,
M. Basti da.

MR BASTI DA Yes, madam Chai r man. The
staff has provided you a copy of the Ofice of
Cor poration Counsel's nenorandum regarding conbined
ot devel opment provisions in the Arts Overlay
District, and would like to hear from the Conm ssion
sone di scussion regarding that neno.

CHAI RPERSON M TTEN:  Ckay. Thank you

Does anyone have any thoughts they woul d
i ke to share on this neno?

M. May.

COW SSI ONER  VAY: In the menorandum in

the second paragraph there's a recomendation that
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there be a clarifying anendnent to indicate that the
FAR may be all ocated between two lots within the Arts
Overlay without regard to the FAR I|imtation
applicable to the particular lots so as long as the
| ot s when conbined remain within the FAR cap.

As | recall fromwhat | understand of this
issue, | think that a clarifying anmendnent is in order
since it is apparent in the interpretation of the
original Arts Overlay that this issue is not perfectly
cl ear. So, | would support the notion of having a
clarifying anendnent.

COW SSI ONER PARSONS: | woul d agree. Is
that a notion?

COW SSI ONER MAY:  Yes, sure.

COW SSI ONER  PARSONS: Al right. I
second that.

CHAI RPERSON M TTEN: Al right. Before we
vote that up or down, do you have specific |anguage to
propose, M. My, or are we just nerely voting on yes,
we would Iike to have clarifying | anguage but we don't
yet know what it is?

MR BERGSTEIN. It's the latter. | first
wanted to nake sure that you saw the need. And then
if you felt --

CHAI RPERSON M TTEN:  COh, | see.
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MR BERGSTEIN. And then if you felt that

you needed to -- for exanple, | don't have a sense if
you feel that there's a need to sonehow cap the anount
of FAR that could be allocated between two |ots. I
don't have a sense of what that mght be, and |I'm
certainly not in a position to recomend that.

If you either wanted to defer this for a
hearing action, or decide today they want to set this
dowmn with a suggestion for what that cap sw ng m ght
be, or refer it to the Ofice of Planning for their
consideration as to what mght be the appropriate cap.
And, there mght be nore than one cap given. There's
nore than one underlying zone.

CHAl RPERSON M TTEN:  Ckay.

MR BERGSTEI N: And we also just need to
confirm that you believe that there is in fact an
overall cap of .5 on the lots, notw thstanding that
there's two ways of bringing that density up. That ,
you can clear up today and we can cone up with a text.

But, the other question is a matter of
policy and discretion for you.

CHAl RPERSON M TTEN:  All right.

MR BERGSTEIN.  And pl anni ng.

CHAI RPERSON M TTEN:.  Thank you.

COW SSI ONER PARSONS: Well, in that this
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provision is what, ten years ol d?

CHAl RPERSON M TTEN:  Probabl y.

COWM SSI ONER  PARSONS: Vell, tine flies
when |'m having this nuch fun. But, it seens to ne
the O fice of Planning needs to evaluate this.

CHAI RPERSON M TTEN: | agr ee.

COW SSI ONER  PARSONS: Certainly there
needs to be clarifications.

CHAI RPERSON M TTEN: | agree on both
count s.

COW SSI ONER PARSON: It appears that that
woul d be stop nunber one, and then a consultation with
Corporation Counsel, we'd have sonme |anguage brought
before us, and then we'd proceed from there towards
heari ng.

CHAI RPERSON M TTEN: Ckay. That sounds
good.

And | would just want to add, if this
affects any other overlay that has conbined |ot
provisions, that we'd want to deal with everything at
t he same tine.

So the notion is to have the clarification
of the conbined lot provisions in the Arts Overlay,
and that we would seek recommendations fromthe Ofice

of Planning before setting down specific |anguage. |Is
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that a fair statenent?

COMM SSI ONER MVAY:  Yes.

CHAl RPERSON M TTEN: Al right.

Any further discussion?

(No response.)

CHAI RPERSON M TTEN: Al those in favor,
pl ease say "aye".

(Chorus of ayes.)

CHAI RPERSON M TTEN: Those opposed, pl ease

say "no".

(No response.)

CHAl RPERSON M TTEN:  Ms. Sanchez.

M5. SANCHEZ: Yes. Staff would record the
vote five-to-zero to zero. Conm ssion My novi ng,

Conm ssi oner Parsons secondi ng, Conm ssioners Mtten,
Hood, and Hannahamin favor of clarifying the conbined
ot devel opment provisions in the Arts Overlay
District and any other overlay districts, and to seek
recommendations from the Ofice of Planning before
setting this matter down for hearing.

CHAI RPERSON M TTEN:.  Thank you.

The second item under "Correspondence”,
M. Basti da.

MR BASTI DA: Yes. It's a letter from

Holland & Knight regarding Zoning Conm ssion case
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nunmber 01-07C, which is 1700-1730 K. Street.

The staff would be interested on receiving
comments from the Comm ssion regarding the request by
the law firmof Holland & Knight.

CHAI RPERSON M TTEN:  Thank you.

Vell, | think we should be thankful that
Hol land & Knight has remnded us that we wanted to
revisit our housing linkage policy, and that we need
additional rulemaking to clarify what has becone an
area of contention in our interpretation as it relates
t he |inkage provisions when the project in question is
a renovation as opposed to new construction or an
outright donation to the Housing Production Trust
Fund.

So I wuld like to put this in the sane
category as the last piece of correspondence, which |
woul d nmove that we do need clarifying |anguage of the
PUD regulations, and that we refer this case to the
Ofice of Planning for proposed |anguage for set down
at a future date.

I's there a second?

COW SSI ONER MAY:  Second.

MB. MOCARTHY: Madam Chai rman, could |
just address that briefly please?

CHAI RPERSON M TTEN:  Sur e.
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M5. MCCARTHY: This is a really difficult

and conpl ex issue. And as we have done research and
investigated it internally, | think one of our
conclusions is that, in as nmuch as this regul ation was
promul gated in response to Cty Council action and in
as much as there are so nmany different providers and
devel opers that are involved and that interests in
vari ous aspects of this, that it mght be best to do a
roundtabl e and solicit opinions on this.

And we would be happy to, as we did with
inclusionary zoning and other roundtables, kind of do
a short policy paper that |ays out what are sone of
the key issues that we would like sone additional
i nput on. But |I think it mght be instructive to
everybody to have an opportunity to do that.

CHAI RPERSON M TTEN: Let nme just give you
a counterproposal, which is, | think that the |inkage
provisions are too conplicated and too unpredictable
as they are. But, they arise from sone conplicated
| anguage that's in the conprehensive pl an.

And | have spoke to Council Menber Anbrose
about ny desire and her desire to have this be nore
sinple and nore predictable. But, that's for another
day because it requires the conprehensive plan to be

amended in order to do that.
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Wat we want to focus on is a relatively
narrow aspect of the |inkage provisions, which is, you
know, how is the interpretation to be nade when the
project is not new construction and it's not a
donation, outright donation, is how nuch noney is
appropriate to require an applicant to provide when
you' re doing a renovati on.

And whi |l e ever ybody | oves a good
roundtable, | think the purpose of a roundtable is
when the issues are broad and we're really kind of
casting around for what we want to do next. | don't
think there's that kind of uncertainty. | think there
would be if we were going to take on the |arger issue
of the whole, the whole way we do housing |inkage.

But | think this is nore narrow And |
would like us -- | don't think there's that nany
alternatives to be proposed, and I would Iike to nove
to hearing quicker than that nyself.

MB. MCCARTHY: \Well --

CHAI RPERSON M TTEN: Wuld you turn on
your m crophone for ne?

M5. MCCARTHY: |'msorry.

Maybe | should be sure we're on the sane
wavel ength because | thought one of the key issues

that the applicant was raising was when you have a
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project as we had in this case, where there was a pro
forma and where it was clear what the pro rata share,
what the pro rate cost of each square foot of
devel opnent, whet her it be reconstruction or
rehabilitation or new construction, what that was,
that's the standard that was considered and which the
applicant agreed to neet, although the applicant had
previously negotiated a |ower per square foot anount
that was acceptable to the Comunity Devel opnent
Cor por at i on.

CHAl RPERSON M TTEN.  Ri ght .

M5. MCCARTHY: And so, one of the issues
we were grappling with is do you conpel sormething that
is a straight, a straight translation of what is the
cost per square foot of actually producing it
regardless of whether -- you know, | think M.
Bergstein had the best counterexanple of, you know,
what if you ve got 6,000 Boy Scouts or Grls Scouts
that were willing to provide this amount of square
footage of affordable housing for free?

Is that perfectly okay, or does the
devel oper have to pay what would be the cost of
providing that square footage. And that's been where
it's been really difficult for us to figure out how

you turn that into a regul ation.
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But, if the Comm ssion was instead | ooking
at the nore narrow issue of rehab verses new
construction, that's --

CHAI RPERSON M TTEN: Vell, now that you
mention it, | think it's not as narrow as | had

suggested, which is it's really about whether it is

new construction or whether it is rehab. It's how
much is -- is it pro rata of what the actual cost is
or not? So, | characterized it too narrowy.

But what 1'd like to see is sone |anguage
that comes back that is your best -- first of all
this is a stopgap thing because hopefully we're going
to revisit the housing linkage and nmake it nore
si mpl e.

But the way that it's working nowis, it's
not acconplishing what was intended, which is to have
substantive contributions nade to these providers,
housing providers so that it nakes a difference when
you have housing |inkage. You actually are providing,
you know, you are providing the noney that nakes the
di fference between having, you know, "X' nunber of
units or "X' plus. And the "X' plus is what's
required. | nean that's what we're just striving for

So take your best shot at it, and ask M.

Bergstein to weigh in, and let's get sone | anguage set
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down, and then just have a hearing. That's what 1'd
l'i ke to do.

M5. MCCARTHY: Ckay.

CHAlI RPERSON M TTEN: Is there anyone el se
who woul d rather have a roundtable first?

(No response.)

CHAl RPERSON M TTEN: Al right.

So, let's see. VW have a notion and a
second that we want to revisit the |anguage for the
housing linkage in Chapter 24, and that we are
referring this to the Ofice of Planning for |anguage
to be considered for set down at a future tine.

Al'l those in favor, please say "aye".

(Chorus of ayes.)

CHAl RPERSON M TTEN:  Those opposed, please
say "no".

CHAl RPERSON M TTEN.  Ms. Sanchez.

MS. SANCHEZ: | know the vote is five-to-
zero to zero, but | didn't hear who seconded that.

CHAl RPERSON M TTEN: M. Parsons.

M5. SANCHEZ: (kay. The notion was noved
by Comm ssioner Mtten, seconded by Conm ssioner
Par sons, and approved by Comm ssioners Hannaham Hood,
and May to review the language in Chapter 24 and

referral to Ofice of Planning for report.
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CHAI RPERSON M TTEN:  Thank you.

And | would just make a comment, which is
the last line before the closing paragraph of the
letter from Holland & Knight says, the bal ance of the
contribution -- 1'm paraphrasing here -- to Jubilee
will be held in escrow pending resolution of the
housing linkage policy and a determ nation of whether
a contribution of a l|esser amount to Jubilee would
suf fice.

That's not consistent with the | anguage of
condi tion nunber 24 of our decision. And although ny
comment doesn't carry any weight, | would just say it
for the record that t hat woul d  not be ny
i nterpretation.

COW SSI ONER PARSONS: You say that your
comment doesn't have any wei ght --

CHAI RPERSON M TTEN: Vell, | don't have
any authority to enforce our order.

COW SSI ONER PARSONS:  Oh, | see. | see.

CHAI RPERSON M TTEN. If it carries weight,
then that's great.

VI CE CHAI RPERSON HOOD: Vell, shouldn't
that be sent to the Zoning Adm nistrator?

CHAlI RPERSON M TTEN: | don't know. Maybe

the O fice of Planning could share it with him
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VI CE CHAlI RPERSON HOOD: Vell, that goes

back to ny point | nade earlier. That, we're making
t hese decisions and passing rules and regul ati ons, and
it's not carried out.

CHAI RPERSON M TTEN:  It's a concern.

Al right. Anything else, M. Bastida?

MR BASTI DA No, madam Chairman. The
remai nder itens --

CHAI RPERSON M TTEN: Could you turn on
your m crophone?

MR BASTIDA: |I'msorry. Thank you.

The remainder itens on the agenda are for
your information. And unless you have any questions,
we can concl ude the hearing.

CHAI RPERSON M TTEN: Thank you, M.
Basti da.

I now declare this neeting adjourned.

(Wher eupon, the above-entitled matter was

concl uded at 3:26 p.m)
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