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P-ROGCGEEDI-NGS
10: 29 a. m

CHAI RPERSON GRIFFI'S: | would like to cal
to order our 14 January 2003 Public Hearing of the
Board of Zoning Adjustnents in the District of
Col unbi a. M nane is Geoff Giffis. I am
Chai r per son

Joining nme today is the Vice Chair, M.
Anne Renshaw, also M. Etherly on ny right. M.
Zaidain will be joining us later and had an obligation
this norning. M. Zaidain is representing the
Nat i onal Capi t al Pl anning Conm ssi on. Wth us
representing the Zoning Conm ssion is M. Parsons.

Copies of today's hearing agenda are
available to you. They are located at the table where
you entered into the hearing room |[If we do not have
adequate copies, please indicate that to Staff. Ve
wi Il make nore copies avail abl e.

A couple of very quick things. | need to
| et everyone know that these proceedings are being
recor ded. Attendant to that, we ask that everyone
refrain from making any disruptive noises or actions
in the hearing room

Al so when coming forward to present to the

Board you need to fill out two witness cards. Wtness
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cards are available at the table where you entered in
and also at the table in front of us. When comi ng
forward, those two witness cards go to the recorder
who is sitting to ny right.

I would ask that everyone here present
today turn off your cell phones and beepers so that we
don't disrupt any of the proceedings. The order of
procedure for special exception and variances is first
statenent and wtnesses of the Applicant. Second
would be any governnment reports attendant to the
application. Those include of course Ofice of
Pl anni ng and DDOT if submtted.

Third would be reports from the ANC, the
Advi sory Nei ghbor hood Conmi ssi on. Fourth would be
parties or persons in support. Fifth would be parties
or persons in opposition. Finally sixth we would have
closing remarks by the Applicant.

Cross exam nati on of Wi t nesses is
permtted by the Applicant or parties in the case.
The ANC within which the property is located is
automatically a party in the case. The record will be
cl osed a the conclusion of each public hearing on the
case except for any materials specifically requested
by the Board. The Board will be very specific of what

that nmaterial should be and when it is to be subnmtted
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into the Ofice of Zoning. After the receipt of that
information of course it goes w thout saying that the
record woul d be then cl osed.

The Sunshine Act requires the public
hearing in each case be held in the open and before
the public. The Board may, however, consistent wth
its rules and procedure and the Sunshine Act, enter
executive session during or after a public hearing on
a case in order for reviewwnng the record or
del i berating on a case.

The decision of the Board in contested
cases and in all cases nust be based exclusively on
the public record. So we ask people present today not
to engage Board Menbers in conversation so that we do
not give the appearance that we are in fact not basing
our decisions wholly on the public record.

Is everyone clear on that? Ckay. The
Board wll now consider any prelimnary matters.
Prelimnary matters are those which relate to whether
a case shall or can be heard today such as a request
for postponenent, wthdrawal, or whether proper and
adequate notice of the hearing has been given. |If you
are not prepared to go forward with a case today or if
you believe the Board should not proceed, now is the

tinme to rai se such a matter
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I will turn to the Ofice of Zoning Staff
first and say good norning to M. My, and also M.
Bailey was with us and had to step out briefly. M.
Nyarku is also here. W are ably staffed. M. My,

do we have any prelimnary matters with the norning

agenda.

MR MIY: No, sir, not at the nonment.

CHAI RPERSON Rl FFI S: Thank you. Let's
call our first case. Is there anyone in attendance

today that has prelimnary matters? You can indicate
by walking up to the table. Not seeing anybody get
up, it does not appear that we have any. Let's call
our first case.

MR M. M. Chairman, if | may just for
a nonment, on any other prelimnary matters, | just
want to point out that in the case applications for
the hearing we do have a withdrawal for Application
Nunmber 16964, the application of the D.C  Public
School s on behal f of Verizon Wrel ess Incorporated.

CHAl RPERSON CGRIFFI'S:  That is correct. W
have a letter in the record indicating that
w thdrawal . [Is that correct?

MR MOY: That's correct, sir.

CHAI RPERSON (RI FFI S: No forward action

woul d be needed in that regard.
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MR MOY: The first case in the hearing is

Application 16961. That is the application of
Ctiwide Conputer Training Center, pursuant to 11 DCWVR
3104.1, for a special exception to establish a
community service center (job training) under section
334, in the R5-D District at premses 3636 16th
Street, NW, Uiits AG32 and BG 41 which is the

Wodner Apartnent Building on Square 2624, Lots 831

and 832. If there are any wtnesses who plan to
testify, | need to adm nister the oath.

CHAI RPERSON  QRI FFI S: Is anybody here
attendant this application that wll be giving
testinony today? If you would stand and give your

attention to M. My.

MR MOY: Please raise your right hand.
VWHEREUPQN,

ANTHONY  CHUUKWJ

was called as a witness and, having been first duly
sworn, was exam ned and testified as foll ows:

MR MOY: Thank you.

CHAlI RPERSON GRI FFI S: Good norning, sir.
I would have you introduce yourself wth nane and
addr ess.

MR CHUUKWJ: CGood norning, Board Menbers.

Good norning, Chair. M/ nane is Anthony Chuukwu.
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I'"'m the Executive Drector for Ctiwde Conputer
Training Center. W are applying for a special
exception to use Suites BG 41 and AG 32 to provide job
training to lowincone D.C residents.

Specifically, we provide conputer training
to low incone residents. W use applications such as
M crosoft Ofice package to provide job training. W
provide Mcrosoft Wndows, Wrd, Excel, Powerpoint,
Access, Qutlook to individuals who are considered |ow
i ncome and who nmay not be able to have access to these

prograns because of their incone.

CHAI RPERSON GRI FFI S: Excel | ent . I think
the record is fairly full in terns of the program and
what is going to take place there. ' m wondering if

you would be anenable to standing on the record and
just taking questions fromthe Board at this tine.

MR CHUUKWJ:  Yes, sir.

CHAI RPERSON &R FFI S: Cay. You
under st and what that neans.

MR CHUUKWJ.  Sorry.

CHAI RPERSON GRIFFI'S:  That's okay. | just
want to be clear. Let ne just say that it would nean
that you don't need to present the case. The Board
feels that the case is presented well enough in its

submi ssions. W may just have limted questions that
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we woul d want answer ed.

MR CHUUKWJ: That would be fine.

CHAI RPERSON Rl FFI S: Very well then.
Let's begin. First of all, your organization is a
non-profit. |Is that correct?

MR CHUUKWJ:  Yes, sir.

CHAI RPERSON GRIFFI'S:  Very well. It is as
stated in the record that the students cone from the
building and actually from the surroundi ng area. I's
t hat correct?

MR CHUUKWJ:  Yes, sir.

CHAI RPERSON GRI FFI'S:  Good. No structural
changes are being nmade in the facility. |Is that also
correct?

MR CHUUKWJ:  Yes, sir.

CHAI RPERSON GRI FFI S: Do you know of any
opposition to this application?

MR CHUUKWJ: No, sir.

CHAI RPERSON  GRI FFI S: Do you know any
conditions that you nmay be setting up that would be

obj ectionabl e to any adj acent nei ghbors?

MR CHUUKWL: Vell, we talked about
traffic flow to the building and noise control. Those
we have al so addressed. The buil di ng managenent has

provided us with passes to our students to park their
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cars in the garage.

CHAlI RPERSON GRI FFI S: Ri ght . So there's
adequate parking being provided in the building
itself.

MR CHUUKWJ:  Yes.

CHAI RPERSON GRIFFI'S:  So you don't see any
obj ectionable conditions being created in terns of the
par ki ng.

MR CHUUKWJ:. Right.

CHAI RPERSON GRIFFI'S: It is located on the
first floor that is as described in the application as
aretail mall.

MR CHUUKWJ:  Yes, sir.

CHAI RPERSON GRI FFI'S: So you have a public
area that is accessed into yours. [t would not in
fact create a negative inpact on the residents above.

Correct?

MR CHUUKWJ:  Yes, sir.

CHAl RPERSON GRI FFI'S:  Ckay. Ms. Renshaw.

VI CE CHAI RPERSON RENSHAW  CGood nor ni ng.

MR CHUUKWJ. Good norni ng.

VI CE CHAI RPERSON RENSHAW Your present
operation, is that on |l evel AG or |evel BG?

MR CHUUKWL: Both of them are on the

ground |evel. AG 32 and BG 41 are on the ground

NEAL R. GROSS
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VICE CHAI RPERSON  RENSHAW
presently in both of those areas?

MR CHUUKWJ: Yes, nma' am

VI CE CHAI RPERSON RENSHAW  Al'l right.

it's just continuing the use that you have.

MR CHUUKWJ: Yes, nma' am

Are

12

you

VI CE CHAl RPERSON RENSHAW Wo are the

principals of Gtiw de Conputer?

MR CHUUKWJ: |'m the Executive Director.

W& have nine board nenbers that volunteer their

tinme

in support of the program They hel p make policies

and i npl enent deci sions on behalf of Ctiw de.

VI CE CHAl RPERSON RENSHAW Just for the
record, who is the President of your board?

MR CHUUKWJ: She is Helen Ennub. She's a
| awyer . She's not presently here because she is at

wor k right now.

VI CE CHAI RPERSON RENSHAW  All right. You
have been operating since 1995.

MR CHUUKWJ: It's 1993 specifically.
Yes, na'am

VICE CHAI RPERSON RENSHAW In that

| ocati on.

MR CHUUKWJ: In that |ocation since 1995.

NEAL R. GROSS
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your first experience before the Board.

MR CHUUKWJ: Yes, nma' am

13

is

VI CE CHAI RPERSON RENSHAW So we finally

caught up with you.
MR CHUUKWJ:  Yes.
VI CE CHAI RPERSON RENSHAW  Thank you.

nore question. In AG 32, you have 30 adults.

One

MR CHUUKWJ:  Yes. That unit has adequate

space to accommodate 30 adults.

VI CE CHAI RPERSON RENSHAW That's
adults at one tine.

MR CHUUKWJ: At one tine.

VI CE CHAI RPERSON RENSHAW  Then BG 41

space for 20 adults.

30

has

MR CHUUKWJ: For 20 adults. Yes, ma' am

VI CE CHAI RPERSON RENSHAW  So what is the
total nunber that you serve?

MR CHUUKWJ) Do you nean per year or at
one tinme?

VI CE CHAI RPERSON RENSHAW Wl |, how about
bot h?

MR CHUUKWJ Per year, | think it's

100

to 150 individuals. At one tinme even though we have

30 and 20 in both places, we don't stick 30 at
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time in AG32 or 20 at one time in BGA41l.

Approximately I would say in AG 32 about 15 and in BG
41 at nost ten at a tine.

VI CE CHAI RPERSON RENSHAW  Thank you.

MR CHUUKWJ: Yes, nma'am

CHAI RPERSON GRIFFI'S:  Anything el se? Any
ot her questions from the Board Menbers? Then | think
in fact 334.1 is also satisfied in terns of |ooking at
in ternms of the organization of this being set up and
proves social and economc well being of residents. |
think the record is full on that account.

Let us go then to governnent reports. |
have indication only of an Ofice of Planning report
in terns of agencies. Qur Planning representative is
here today. | would ask if they find it sufficient to
stand on the record.

MR JACKSON: Hel | o. My name is Arthur
Jackson with the D.C. Ofice of Planning. Yes, the
Ofice of Planning will stand on the record.

CHAI RPERSON (Rl FFI S: Very well. Thank
you. Did you have any questions of the Ofice of
Pl anning report? Are you in receipt of that?

MR CHUUKWJ: No, sir, | don't --

CHAI RPERSON GRI FFI S: You don't have a

copy of the Ofice of Planning report.
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MR CHUUKWJ: Not vyet.

CHAI RPERSON GRIFFIS: W'l get you a copy
of that before you |eave because it's well worth
| ooki ng at.

MR CHUUKWJ:.  Ckay.

CHAI RPERSON GRI FFI'S: Any Board questions?

Wodner is a pretty big building. Isn't it?

MR CHUUKWJ:  Yes.

CHAI RPERSON Rl FFI S: Not that this has
anything to do our application. However, the aerials
that we | ook at, wow.

VI CE CHAl RPERSON RENSHAW It's deceptive
from 16th Street. You don't get the feeling of how
| arge that building is.

CHAl RPERSON &Rl FFI S: That's very true.
W digress alittle bit.

VI CE CHAI RPERSON RENSHAW M. Chairman, |
don't see an ANC report in the record.

CHAl RPERSON (RI FFI S: | do not see it
either. |Is that what you sai d?

VI CE CHAI RPERSON RENSHAW  ANC 1E. | did
not see it.

CHAI RPERSON GRI FFI S: Dd you present to
t he ANC?

MR CHUUKWJ: W nmde efforts to contact
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the ANC office, but at the time | think because of the
election there wasn't any specific person we could
cont act . W contacted the Ofice of Board of
El ecti ons.

CHAl RPERSON GRI FFI'S:  Ri ght.

MR CHUUKWJ:. They told us that they were
going to be sworn in on the second. W tried with
John Moore of the Ofice of Planning. W nade severa
efforts to contact them but nobody could specifically
get in touch with any elected official who a had
responsibility for our area at that tine.

CHAI RPERSON CGRIFFIS: Ckay. So there was
some conplication in ternms of the new elections and
also in terns of the redistricting in terns of the
conposition of ANGC-1E in which case you did not
actually present or get a report fromthem

MR CHUUKWJ:  Yes, sir.

CHAl RPERSON GRI FFI'S: However, you do have
a letter fromthe council nenber, M. Gaham |[If |I'm
not mstaken, it is in fact also in support. So you
met with a council nenber on this.

MR CHUUKWJ:  Yes, sir.

CHAl RPERSON  GRI FFI S: Very well. Any
ot her questions? | don't have any other indications

of governnent reports attendant to this application.
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VI CE CHAI RPERSON RENSHAW W have just to

note the petitions in the record in support.

CHAI RPERSON (Rl FFI S: Ri ght. Whi ch we
will get to. That's appropriate to do now. I will
ask if there is anyone here to give testinony today
either in favor or opposition of this application.
This application is 16961 of Ctiwde Conmputer
Training Center. Not seeing anyone approach the table
at this tinme, | would assune that there is no one here
to give public testinony.

As Ms. Renshaw has just indicated we do
have a significant anmount of signatories, and actually
if you |l ook at those addresses many of them have their
residency in the Wodner which was being tal ked about
in terms of serving the adjacent conmunities. Very
wel | . Anything else you would like to say in
concl usi on?

MR CHUUKWJ. | would inplore on the Board
to approve our application because | think it's for
t he common good.

CHAI RPERSON GRI FFI S: Cood. Thank vyou
very much. | think it's evidenced in the record that
it is true. | would nove approval of Application
16961, the Gtiw de Conputer Training Center, pursuant

to special exception to establish the comunity
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service center under section 334 at the prem ses 3636
16th Street, NW Those are attendant to the units
AG 32 and BG 41.

VI CE CHAI RPERSON RENSHAW  Second.

CHAI RPERSON  GRI FFI S: Thank you, M.
Renshaw. Any discussion? Al those in favor signify
by sayi ng aye.

(Chorus of ayes.)

CHAl RPERSON GRI FFI'S:  Opposed.

(No response.)

MR MOY: The Staff would record that vote
as 4-0-1. The one with M. Zaidain being not present,
not voti ng. Four in favor is the Chairman, the Vice
Chai rperson, M. Etherly, and M. Parsons.

CHAl RPERSON GRI FFI'S:  Thank you, M. My.

Thank you very nuch.
MR CHUUKWJ:. Thank you, sir.

CHAI RPERSON GRI FFI S: Have a good day,

MR CHUUKWJ:. Thank you.

CHAI RPERSON GRI FFI'S:  Can we call our next
case pl ease?

VI CE CHAl RPERSON RENSHAW | just would
like to say congratulations on a very worthwhile

pr ogr am
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MR CHUUKWJ:. Thank you.

MR MOY: The next case application is
16965, the application of 2914 11th Street, LLC
pursuant to 11 DCMR 3103.2, for a variance from the
nonconformng structure provisions under subsection
2001.3, a variance fromthe | ot occupancy requirenents
under section 403, and variances from the open and
closed court requirenents under section 406, to allow
an addition to an existing apartnent house in the R4
District at prem ses 2914 11th Street, N.W in Square
2853, Lots 813 and 858 per sub.

At this nmoment if there is anyone who wl|l
be testifying, please cone forward so | can adm nister
the oath. Pl ease raise your right hand.

VWHEREUPQN,
GLADYS HI CKS, BRI AN HUNT, WAYNE G_EASQON, and
STEPHEN STRASSER
were called as wi tnesses and, having been first duly
sworn, were exam ned and testified as foll ows:

MR MOY: Thank you.

CHAI RPERSON CGRI FFI S: Ckay. | s everyone
duly sworn in? Very well. That nmeans you are all
telling the truth today. You understand that. That
bei ng said, Board Menbers, can you see everything from

t hat di stance? Actually, no.
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You are going to have to nove it forward
because what |I'm going to need is when you speak you
are going to have to stay on the mc. Qur cordl ess
isn"t working so well. Wat works well is to pick up
this corner. So if you could just nove it all in. W

don't have a huge crowd today that's |ooking at these.

That's excell ent. Then as close as you
can to the table. That's going to be the nost
i nportant. O course, anyone who wants to |ook at

t hese that cannot see them should nove their chairs up
into an area that they <can in fact view them
adequately. Wiile they are doing that if | could have
the folks at the table introduce thenselves and give
their address for the record pl ease.

M5. H CKS: Good nor ni ng. M/ nane is
d adys Hi cks. I"'m a zoning consultant. My street
address is 7710 Merrick Lane, Landover, Maryland. The
zip code is 20785.

MR HUNT: M/ nane is Brian Hunt. \%%
address is 1603 U Street, NW, Wshington, D.C
200009.

MR G_EASON Good norning, M. Chairnman
and Menbers of the Board. ' m Wayne d eason. I am
the owner and nmanaging partner of 2914 11th Street

LLC
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CHAI RPERSON (RIFFI'S: | see. M. Hunt.

MR HUNT: Yes. |'mthe architect.

CHAl RPERSON CGRIFFI'S:  Very well. Before
go too far into this, Ms. Hcks, I'"'mgoing to ask you

to address what relief we're actually here to | ook at.

| have some concern as we look at this in terns of
t he nonconform ng courts on this building. | did not
see the ramfications of why we would have a variance
for nonconformng courts in this application as the
nonconformty and the <courts thenselves are not
changi ng.

So | think we ought to address that. I
think you also have reviewed the Ofice of Planning
report. | think the Board Menbers wll have
guesti ons. So if you could perhaps summarize or
encapsul ate for us what we're doing here today that
woul d be very hel pful.

M5. H CKS: Ckay. This matter is before
the Board of Zoning Adjustnent pursuant to an
application by 2914 11th Street LLC on the initial
review of the application, sections 406.1 the m ni num
open court width and also with the mninum area of a
cl osed court requirenent, also a variance from section
403. 2, the maxi mum al | oned | ot occupancy requirenent.

CHAlI RPERSON GRI FFI S: Yes. Actually to
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expedite things, M. H cks, we have all that. | know
what the application says.

M5. H CKS: Ckay.

CHAI RPERSON CRIFFI'S:  What | want to know

is just vyour thought and justification for why.

Here's ny opinion. My Board will have to concur or
di sagree with ne. These variances for the courts
shoul dn't be before us. |'mnot sure they need relief

is what |'m saying.

M5. H CKS: Cay. | feel like they need
relief because there are existing balconies that are
bei ng taken down on the south side of the building and
the western side of the building. The closed court is
on the southern side of the building. Once those
itens are renoved with a raise permt that area is no
| onger grandfathered in. In order to get a building
permt for an addition, and this would be considered
an addition to replace, it's ny opinion that it needs
Board of Zoning Adjustnent approval .

CHAI RPERSON Rl FFI S: So you are saying
that they have already been renoved. Per haps you
don't want to answer that. Do you not fall wunder
2001.2 where it says "Except as provided in 2001.11
and 2001. 12, ordinary repairs, alterations and

noderni zation to the structure including structure
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alterations shall be permtted?"

How is changing out an exterior egress
there not a structural nodification, alteration, or
noderni zati on which would be permtted? M point is
you are before us for these courts. | don't see how
these courts are changing which is odd that | am
arguing with you that you shouldn't be asking for
relief, but there it is.

MB. H CKS: Yes. I'd like Stephen to
answer .

CHAI RPERSON GRIFFIS: W're going to need
to turn sone of those off.

MR HUNT: | understand what you are
saying in the case of the closed court, the renoval
and the reconstruction of the fire escape. It is
| argely because what is there is dilapidated. It
needs to be repl aced.

CHAI RPERSON GRIFFI'S: Right. And what you
are replacing it wth is identical in terns of
di mension to what was there.

MR HUNT: Not identical. W' re taking
sone liberties with it. That goes to the open court.
Al though there is evidence that there were bal conies
t here. They have not been there for sonme tine. In

the open court, we are asking to be able to build
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bal conies within that space.

W' re aski ng to I guess nmake a
nodi fication within an open court which is currently
nonconf or m ng. There are a couple of options. The
bi gger notion is the percentage of | ot occupancy.

CHAI RPERSON Rl FFI S: Ri ght . That' s
exactly true. | think we would do away wth the
variance for the courts. Conceivably with the open
courts you have we'll run the balcony all the way out
to the building. You do away with a nonconform ng
open court, but you're still going to get hit with | ot
occupancy.

MR HUNT: Correct.

CHAI RPERSON GRIFFI'S: | think we should go
into ot occupancy and nothing else. Are you allowed
the building code to put that exterior egress therein?

MR HUNT: Actually we went through
pr edevel opnent design review. The building comes very
close to qualifying as a single stair building, single
means of egress buil di ng.

CHAl RPERSON GRIFFI'S:  Ri ght.

MR HUNT: There are two of the apartnents
in the building. The understanding was we could when
we talked with the structural review is stay with the

single existing stair as our single means of egress if
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two of the units had separate neans of egress. So our
options were either to reuse the existing stair, that
not being feasible, we're proposing rebuilding.

CHAI RPERSON GRI FFI S: | see. If this was
new construction, you woul dn't have the sanme argunent.

MR HUNT: Correct.

CHAI RPERSON GRIFFIS:  Very well. dearly
the building code is way out of our jurisdiction, but
I note the Board Menbers had sonme concern about what
we were actually looking at. That being said, M.
H cks, how nuch time are you requiring to present your
case this norning?

M5. HICKS: Most of the case in chief wll
be with the architects walking through the floor
plans. Also this project backs up to --

CHAI RPERSON GRI FFI S: Do you think we can
do that in 20 m nutes?

M5. HCKS: Yes. W think we can do it.

CHAI RPERSON GRIFFI'S:  Good. 1'll give you
15 mnutes and then our questions. Then we're going
to nove on to other things.

M5. H CKS: Ckay.

CHAI RPERSON (R FFI S: Clearly if we need
nore time, we'll take it, but | want to give you a

little bit of a paraneter. Also, 1'll give you
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di rection. W don't need to walk through all the
units. W don't need to get into the building nuch at
all.

But we do need a very strong case nade for
us to deliberate on with this |ot occupancy. Mor e
inmportantly I think we ought to focus on the addition
to the rear of the building because | think that is
what is probably going to give you the nost problem
and was not directly said the nost articulated piece
in the application for your case. So | will try and
stop talking so that you guys can talk a little bit.

MR HUNT: Ckay. ["1l proceed. The
initial motivation for the snmall additions on the
rear, and | enphasize small because the foot print of
the addition on the rear is about 135 square feet, was
one to take sone spaces inside the building that were
awkward. They were undersi zed.

There was a rear portion of the building
that was an awkward size. It's just to be able to
enlarge the living spaces there. It was also to give
the rear of the building a nore presentable el evation.

One of the considerations is that back
here in the alleys it's actually not a typical alley
in that there is a devel opnent Harvard Mews Townhouses

as you can see that Stephen is pointing to now
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Harvard Mews Townhouses was constructed in such a way
that the fronts of half of the units actually face
into the bl ock. So as you can see the three story
t ownhouses actually have their front doors facing into
the center of the block |looking at the rear of our
bui I di ng. Anot her consideration is that the rear of
our building clearly you can see evidence, and | think
the Ofice of Planning backs this up, that there were
wood frane bal conies on the rear of our buil ding.

CHAI RPERSON (RI FFI S: On the rear of the
bui | di ng.

MR HUNT: On the rear of the building.
The doors have been bricked up now.

CHAl RPERSON GRI FFI'S:  Ri ght.

MR HUNT: There are remmants of the wood
bei ng there.

CHAI RPERSON GRIFFIS: | see. I'mgoing to
need to interrupt you for a mnute.

MR HUNT: Sure.

CHAI RPERSON  GRI FFI S: | forgot that |
needed to disclose something on this application.
"Il take commrents on it. | do live on Colunbia Road
which is around the corner from this and actually
share that alley. | am outside of the 200 feet

notification, so | didn't get ny letter from O fice of
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Zoning but nor should | have. I"d just ask Board
Menbers if they have any quick coments about ne
proceedi ng and hearing this case.

VI CE CHAI RPERSON RENSHAW M. Chairman,
do you feel that you are prejudiced or biased in any
way ?

CHAlI RPERSON GRI FFI S: | absolutely do not
think I would be prejudiced or biased.

VI CE CHAI RPERSON RENSHAW  Very good.

CHAI RPERSON GRIFFI'S: I n any case, | think
the only additional piece that may be different than
ot her Board Menbers is | have substantial know edge of
that site having lived there for 12 years. But that
is it. Il wll try not to bring that into the
del i beration on this.

MEMBER ETHERLY: M. Chairman, | don't
have any concerns but just to get a little bit of
clarification with regard to the proximty of your
residence to the alley. Do you use the alley to any
significant extent? Does the alley abut the rear of
your property? Once again noting that you are outside
of the zone of notice as required by the zoning regs.

CHAI RPERSON CGRI FFI S: The alley that runs
by this apartnment building, and you can see it on the

site plan here, runs east-west. M townhouse backs up
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onto that alley, yes.

MEMBER ETHERLY: Ckay.

CHAI RPERSON (Rl FFI S: This is sitting on
11t h. | am over towards 13th, and 12th Street does
not run through that bl ock.

VI CE CHAI RPERSON RENSHAW M. Chairman, |
take you at your word that you are not biased in any
way, not prejudiced. W'Il go wth that.

CHAI RPERSON GRI FFI'S:  Thank you very mnuch.

Does the Applicant have any opinion or objection to
me continuing this case?

MR HUNT: No objection.

M5. H CKS: No objection.

CHAlI RPERSON QR FFI S: Does anyone
attendant to this application in the hearing room
today or anyone in this hearing room today have any
conment and objection for me to continue hearing this
case? You can cone forward. Il wll give the
obligatory five seconds for people that come up to the
tabl e. Not seeing any novenent towards the table,
let's continue. |'Il try not to interrupt.

MR HUNT: Ckay. One of our concerns was
the actual appearance of the rear of our building.
Clearly it had nore architectural interest. It may

have been dil apidated wi th porches. At least it had
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sonme nore interest.

So one of our concerns was this is nore
than a typical service alley. There is a sense of an
open space at the center of this alley. W wanted to
put a good face on our building facing into the
Harvard Mews.

CHAI RPERSON GRIFFI'S: Do you show that on
the site plan sonmewhere? You were pointing to
sonet hing below that | can't see.

MR GLEASON: In this picture on the | ower
right hand side if you stand and that door and face
outward, you're |ooking at the pictures that are above
it. So what we're saying is when a person stands at
their front door, looking out from their front main
entranceway they see the rear of this building in this
state of disrepair.

CHAI RPERSON GRIFFI'S:  So the point is that
there is an interior alley court alnost that has
bui I ding entrances which is what you are |ooking at
t here. That's what you are talking about when you
animate the view of the interior.

MR GLEASON: Right.

CHAI RPERSON (RI FFI'S: | see.

MR GLEASON: Because this is a court

created by the front entrance in that [ower right hand
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phot ograph of Harvard Mews. What they |ook upon is

our building that we're | ooking to nodify.

CHAI RPERSON GRIFFIS: So the rear of your
bui |l ding faces the front of two townhouses.

MR GLEASON: That's correct.

MR HUNT: And there is also an oblique
view froman additional group of townhouses.

M5. HI CKS: Because right where Steve is
poi nting, those are the nmain entrances to that half of
the units. There's also fronts on Harvard Street. So
they are back to back structures with fronts on
Harvard and fronts on the court.

CHAl RPERSON GRIFFI'S: kay. But the ones
that front on Harvard, the rear of those [ook on the
rear of the apartnment Dbuilding. I  think the
uni queness of this is what you have just said. It's
that you have the front entrances and the facades of
an interior alley townhouses that face the rear of the
apartment buil di ng. That seens to be a relationship
that doesn't normally cone about.

MR HUNT: Correct.

M5. HHCKS: That's right.

MR HUNT: Anot her inportant consideration
is realizing that we had a nonconform ng structure.

Wien we started the project, the existing building was
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at 78 percent |ot occupancy. W had the opportunity
to purchase an adjacent 750 square foot alley lot.
Steve, if you could show that. The appendage on the
| eft shows the addition of that 750 foot alley |ot.

W purchased that |ot for several reasons.

It meant that our addition would conform at |east if
not to the percentage of | ot occupancy requirenents at
least to the rear yard setback requirenents. It also
allowed us to provide parking which would have been
difficult. It allowed us to provide both parking and
green space at the rear of the building which would
not have been possi bl e before.

This was a fortunate coincidence that this
pi ece of property was avail abl e. Steve can show you
at the back of the |lot where we would propose putting
four parking spaces and further |andscaping. That
woul d not have been possible wthout control of that
| ot .

CHAlI RPERSON (Rl FFI S: Do you have details
of what that |andscaping is or being proposed? Al so,
is this going to be secured parking or open alley

parking just on the surface?

MR HUNT: It's surface parking, not
interior. It may or may not have a security gate on
it. | believe that as part of the record you have a
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copy of these draw ngs. The ground floor plan does
show our proposed | andscapi ng schene.

CHAI RPERSON  &RI FFI S: But those aren't
just nice enbellishnents on the site plan. That's
actually what is proposed.

MR HUNT: Correct. Absolutely.

CHAI RPERSON QRI FFI S: So you are |ooking
at an addition of seven trees around.

MR HUNT: Well, we have to be careful as
to which is on our property. Steve, maybe you can do
the actual count of which trees fall on our property.

| guess they all do fall on our property. I's that
correct?

MR STRASSER These two trees here fall
on the property. Actually all of these are shown as
nmore |ow bushes rather than trees surrounding this
ar ea. (Indicating.) So it's actually two trees in
this rear yard and | ow bushes surroundi ng the parking
spaces.

CHAI RPERSON (Rl FFI S: Is there any curb
defining that area? Wat's drawn just stops. |Is that
going to be all flush?

VMR, HUNT: There is no plan for a curb.
Al though, it may serve necessary just for grading run

off and the IiKke. The idea is to have just asphalt
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pavi ng back there.

MR GLEASON There is an existing fence
that defines the adjoining property just behind where
t hose trees are shown.

CHAl RPERSON GRI FFI'S:  Wose fence is it?

MR GLEASON. Bel onging to Harvard Mews.

CHAIRPERSON GRIFFI'S: It is. And adequate
lighting for the parking in back?

MR HUNT: |'m sure we would. W haven't
actually gotten to that point. As an anenity
certainly for our building there would be if there is
not adequate lighting in the alley.

MR GLEASON There will be lighting and
security caneras in the rear of the building.

CHAI RPERSON  GRI FFI S: Wiere do the
security caneras go? Are they cabled into the units
so it's self nmonitoring the units or is there a door
per son?

MR CGLEASON: It wll be cabled into a
central nonitor just for recording purposes but won't
be nonitored 24 hours a day.

CHAl RPERSON GRI FFI'S:  Ri ght.

MR, HUNT: M. d eason, being the owner of
other multi-famly properties, has extensive first

hand experience in these types of security issues.
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CHAI RPERSON GRI FFI'S:  Ckay.

MR HUNT: A consideration here too is
that the building as we got it, the building as
purchased, the foot print of the building covered 78
percent of the lot. Even though we're asking to make
several small additions, because we were able to add a
750 square foot lot to the existing lot, and it has
been subdivided so it is a single lot of record now,
actually reduces the overall percentage of |ot
occupancy to 73 percent.

So the net result by purchasing and addi ng
the adjacent lot, we're actually lowering the total
percentage of |ot occupancy to 73 percent. For what
it's worth, we are also reducing the nunber of
apartment wunits in the building. Oiginally the
nunber of units was 16. W are reducing it to 11.

Nor mal | y a multi-famly resi denti al
building in R4 zone would require at |east 900 square
feet of lot size per wunit. The building as we
purchased it had only about 316 square feet of |ot
size per unit. By expanding the lot size and reducing
the nunber of wunits we're increasing that square
footage to 529 square feet of |ot size.

CHAlI RPERSON GRI FFI S: Cay. Let nme just

direct you a little bit because that doesn't hel p us.
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MR HUNT: Ckay.

CHAI RPERSON  CRI FFI S: | understand in
ternrs of the process that you haven't tried to
conpound this to the maxi num extent.

MR HUNT: Sure.

CHAlI RPERSON @RI FFI S: W may all be in
consensus that this is the best project we' ve ever
seen. The problemis we need to | ook at very specific
things for us to approve this variance. That would go
and | think you should speak, and you' ve started to
touch upon it, but what is the uniqueness of this that
creates your practical difficulty, that noves you to
add this addition onto the back? Then we will |ook at
whether there is any substantial deternent to the
public good and everything el se.

MR HUNT: R ght.

CHAlI RPERSON GRI FFI S: Clearly | think we
need to spend nore tine on the wuniqueness and
practical difficulty.

MR, HUNT: Which goes back to the prinmary
notivation. In reconfiguring the building on the back
of the building on what is the southeast corner, the
di nrensions of the existing room at the back were so
small as to make it difficult to use, to fit our plans

inthere. So we were seeking to enlarge that.
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The finished distance woul d be about nine
feet across. Wat we were seeking to do on the first
three levels, you notice that the top |level what we've
created is balcony on top of this. But the idea was
to be able to increase the room size for what was
ot herwise an awkward small space at the back of the
building and also be able to increase the anount of
wi ndow at the back of the building.

CHAl RPERSON GRI FFI'S:  Okay. But --

MR HUNT: So the small awkward size of
that --

CHAI RPERSON Rl FFI S: | think I can help
you out here. You' ve stated the fact that you've
reconfigured that back in order to nmake it, let's say,
usable space or nore accommodating for nodern
cont enporary use

MR HUNT: Yes.

CHAl RPERSON  &RI FFI S: Per haps it's
inmportant for you to tell us what that reconfiguration
was. What was the notivation? Was this an efficiency
that's now becone a two bedroon? Do you know what |
nmean? Wat was it that didn't just nake this
reconfiguration sonething that you wanted to do?

MR HUNT: W have a series. This was a

space that originally was configured to contain
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bat hr oons. In the reconfiguration of the building in
laying it out, we were creating nostly or exclusively
two bedroomunits.

CHAl RPERSON GRI FFI' S: Wy?

MR HUNT: Because that seens to be what
t he market wants these days.

CHAI RPERSON  GRI FFI S: Is that a nodern
adaptation of an apartnent building into two bedroom
uni ts?

MR HUNT: It is. As you can tell wth
t he reduced nunber going froma total of 16 units down
to 11 units, we're creating larger apartnents which is
what is expected. What we typically do is larger nore
open plan spaces. This was an odd space that was the
result of the old open court being put there. So yes
it was an attenpt to nodernize the building. It was a
smal| finger of space that didn't suit our needs for
bedr oom space, |iving space.

CHAI RPERSON GRI FFI S: So if | understand
you correctly, this was built in 1909 or sonething of
t hat nature.

MR HUNT: Yes.

CHAI RPERSON  GRI FFI S: The turn of the
century. And the interior |ayout actually perhaps was

of validity and use at that tinme period, but the tines
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have changed. And the new | ayouts reflect that.

MR HUNT: Correct. The existing |ayout
was a series of small broken wup roons, narrow
hal | ways.

CHAI RPERSON GRIFFIS: Ckay. So let's talk
about - -

MR GLEASON. | think it's also inportant
to indicate that we define these now as bedroons, and
cl oset space wasn't feasible wthin that space. They
could have been used as a study or a den. But in
order for us to identify these as bedroons and add the
necessary cl oset space, we needed this reconfiguration
or we continued to need the relief for this
reconfiguration.

CHAI RPERSON &I FFI S: Cay. So the
reconfiguration actual ly cones t hen from the
requi renents, perhaps code requirenents but also in
terns of contenporary use requirenents.

MR GLEASON: Yes. And also what we are
trying to do is create tw bedroom space because
that's where the shortage is in the comunity. | own
buildings with an abundance of efficiencies and one
bedroons that we're now converting and noving towards
conversion to two bedroons. The conmmunity right now

needs nore two bedroom units. They don't exist in the
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market with the anount of plenty as one bedroom
efficiency is.

CHAI RPERSON GRI FFI S: Good. I think that
clearly goes to the second test which tal ks about the
public good and how first of all it wouldn't be a
determent to it, but you are saying that this is
actually a positive inpact to the public good. Very
wel | .

MR, HUNT: | guess in terns of the
addi tions, we discussed the addition at the rear of
the property. W have the two additions. One is in
the open court. The open court being bal conies on the
first, second, and third floors within the open court.

Al though they were no longer in existence when we
cane upon the building, there is also evidence from
t he phot ogr aphs.

If you look on the easel, the upper right
hand phot ograph shows the open court. Again, it shows
doors that have been bricked up. It shows the
remmants of wood bal coni es having been in that spot.

CHAI RPERSON CGRIFFI'S:  That's the exterior.

O are you tal king about in the court?

MR HUNT: Well, actually within the open

court there were apparently bal coni es.

CHAlI RPERSON GRI FFI S: You can't find any
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docunent ati on about what size those actually were.

MR GL.EASON: As of this point, we have
not been able to find photographs that docunment what
was exi sting.

CHAI RPERSON GRIFFI'S:  Any sort of archiva
permts or anything of that nature.

MR GLEASON No. We have not found any
ar chi val I nf or mati on. ['m still searching for
phot ographs but no archival information. Wat we are
making an attenpt to do here is replicate what we
believe to be a simlar configuration to what existed
in the building previously. W're trying to restore a
building from a historical standpoint although not
required to sonmething that would conform to what
exi sted in the past.

CHAI RPERSON Rl FFI S: Ri ght. You have
three courts in this building. |Is that correct?

MR, HUNT: Correct.

CHAI RPERSON CGRI FFI S: The court off the
alley, is that being addressed? Wat's happening with
t hat ?

MR HUNT: That's a fire stair that's no
| onger needed. All we're doing is renoving portions
of that. W're not asking to add anything wthin

t hat .
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CHAI RPERSON GRI FFI'S:  Ckay.

MR HUNT: So that's not part of this.

CHAl RPERSON @RI FFI S: So you are doing
structural nodifications to the metal structure that's
in that court.

MR HUNT: Yes.

CHAI RPERSON GRI FFI'S: Then the open court
on the south side of the building is where we had just
pointed out that there had apparently been porches
before. What we're requesting is putting porches back
in that space, roughly 40 square feet a piece, that
would not go towards nmaking the <court any |ess
conforming than it is now W' re not nodifying the
width of the court. It's currently about seven feet
w de.

CHAI RPERSON  GRI FFI S: So is it your
opinion that we wouldn't be |ooking at the court but
rather the lot occupancy that would be increased with
t hat projection?

VR. HUNT: Ri ght. Al t hough vyou' ve
indicated that it doesn't carry the sane weight, a
couple of considerations are that because of the
addition of the 750 square foot Ilot our net |ot
coverage is decreasing. One thing worth pointing out

is that on the balconies too in terns of the public
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good is we are building the balconies with materials.

They  will be steel bal conies wth perforated
stainless steel decking which is a material that
allows plenty of light and air in. So in terns of
health requirenents, light, and air, we are not --

CHAlI RPERSON GRI FFI S: Is the egress stair
going to be of the same construction?

MR HUNT: Yes. So going on to the closed
court, there's a greater need for the stair there in
that it neets a life safety requirenent. For
providing egress for two of the units, it too will be
using the sane materials, steel frame with perforated
st eel decki ng. This is nmaterial we've used before
with very positive results in terns of allow ng |ight
and air into that space especially considering that
these are south facing. They wll get direct
sunl i ght.

CHAI RPERSON Rl FFI S: I think that's
cl ear. You just brought up an interesting issue in
terns of |ife safety. |Is there work happening on this
building that actually tie the addition to any sort of
life safety upgrades? 1'Il let you think about that.

MR HUNT: Ckay.

CHAI RPERSON GRI FFI'S:  What el se? Anything

el se in your presentation?
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MR HUNT: | think that about covers it.

CHAlI RPERSON GRI FFI S: Very well. Boar d
Menbers, any other questions? Let's nove on then and
go to governnent reports. M/ notes indicate that we
have an Ofice of Planning report and an Ofice of
Pl anni ng menber with us here to present it today.

MR COCHRAN: For the record, ny nanme is
St ephen  Cochr an. Ofice of Planning would like to
stand on its report wth respect to any of the
variances requested for the open court and closed
court and certainly anticipates that there may be sone
guestions. Wth respect to the addition on the rear,
we would Iike to highlight a few things in our report.

There was sone conf usi on in t he
application as to whether the addition addresses life
safety issues. They were at one point referred to as
fire bal conies. There's no fire egress functioning
within this addition. To acconplish that, you would
have to have a circular stair that goes down through
sonmeone else's bedroom or living room to get out to
the ground floor. There's nothing |ike that.

So they are sinply at addition to nake the
new apartnents nicer which is at the core of the case.
OP has discussed this case. W don't like the

architecture. W don't |like the new design. But the
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zoning regulations don't necessarily deal primarily
with aesthetics.

There isn't to sone extent unfortunately
any denonstration of a practical difficulty here.
There may be a denonstration of they won't be quite as
mar ket abl e. But if you look at sheet A-02, yes, you
have a master bedroom that becones larger. You have a
guest bedroom that becones |arger. But there's
nothing that says that either of those would be an
i nadequat e size were the addition not put on.

If you |look at sheet A-03, you have what
woul d becone a full dining room as opposed to perhaps
a smaller dining room or kitchen with a dining area.
You have a living roomw th about three feet added to
it, but it would certainly be an adequately sized
living roomw thout the addition.

Sonehow you are able to have a guest
bedroom on sheet A-04 that is the same size as the
current structure because you are sinply having a
deck. Cdearly there are just inconsistencies in here.

VW're dealing with the need to justify the addition
as opposed to sinply saying that it nmakes for a nicer
bui I di ng.

The O fice of Planning sinply doesn't find

that it neets the tests that are required for
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uni queness or practical difficulty. OP doesn't feel
however that granting the relief would pose any
substantial deternment to the public good. 1In fact, it
would |ook better from the rear. Al t hough, the
buildings to the north would continue to have the sane
flat facade, the Harvard Court Condom niuns woul d | ook
out at a nore attractive rear structure.

That doesn't though say anything about
whet her the Applicant could have nade the rear of this
buil ding nore attractive with changes in fenestration,
decoration, whatever w thout putting the bays on. So
OP kind of likes the bays, but we don't think it neets
the tests that are required by the regs.

CHAI RPERSON GRIFFI'S:  Very well. | think
that's clear in your report. Just for clarity, this
Board does in fact |ook at design in many respects if
not all. But that being said, |I"'msorry, M. Cochran,
is there anything further you want to illumnate on
your report?

MR COCHRAN: No, sir.

CHAI RPERSON GRIFFI'S:  The Applicant is in
receipt of the Ofice of Planning report. Correct?

M5. HI CKS: Yes.

CHAI RPERSON GRI FFI'S:  COross exami nation of

the O fice of Planning.
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MR HUNT: No questions.

CHAl RPERSON Rl FFI S: Boar d Menber s,

questions of the Ofice of Planning.

COW SSI ONER  PARSONS: I'm a little
confused at your |ast sentence. I thought that you
said that you didn't like the architecture in the

begi nning of your presentation. But then you seened
to say that you liked it at the end.

MR COCHRAN: Ch, no. As individual s
separate from our paychecks, we |like the architecture.

COW SSI ONER PARSONS: Ckay. Thank you.

MR COCHRAN: As pl anni ng professionals,
we don't think it neets the test.

COW SSI ONER  PARSONS: | got you. I
m sunder stood. Thank you.

CHAI RPERSON Q(RI FFI S: I think that's an
important piece. As | stated, we need to satisfy the
tests in order for us to nove on an approval of this.
O herwi se, it does present itself wth a design. M.
Cochran, you don't find the wuniqueness in several
respects. First of all, that there is an existing
bui I ding that can perhaps be docunmented, if not, can
be seen in the photographs presented in this case that
there was a structure at the rear of this building

that did accommbdate and ani nate the back side of the
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bui I di ng.

The uni queness of the fact of when we | ook
at additions oftentinmes when we | ook at the deternent
to the zone or rather the public good I would say in
terms of noise and lighting, we have a unique
situation that this fronts an interior alley court.
So it actually fronts primary facades thereby
indicating that there is a visual inpact of whatever
happens there that is unique to this property.

I've also heard in this case that there is
the uniqueness of a turn of the century, alnost 100
year old, apartnment building that was configured for a
lifestyle perhaps accommodating that period of tine.
As we know, nmost of the Victorian or Edwardian
t ownhouses in the city don't have closets which is an
interesting point that was brought up in terns of
storage. Do you not find those a uniqueness in termns
of the requirenent for a reconfiguration for a nore
contenporary nodern |iving?

MR COCHRAN: Let ne address the second

one first. The Applicant is already reducing the
nunber of wunits from 16 to 11. |'ve been in the
bui | di ng. There has been substantial denolition.
There will be substantial reconfiguration. W' re not

really dealing anynore wth the interior of an
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Edwar di an structure given the anount of --

CHAI RPERSON GRI FFI S: | understand. But
that's  what notivates the denolition is the
reconfiguration. They haven't denolished unsound
walls and replaced them in the sane place. Do you

under stand what |' m sayi ng?

MR COCHRAN: | do. | think you just nade
the O fice of Planning' s argunent.

CHAI RPERSON GRI FFI S: Well, | certainly
don't agree. How do you see that?

MR COCHRAN. By saying that they are not
denolishing walls and putting them back in the sane
pl ace.

CHAI RPERSON GRI FFI'S: | understand that.

MR COCHRAN: In effect, you' re getting,
aside from structurally, universal space that can be
reconfigured in many different ways. The Applicant
has not denonstrated that it tried to nmeet the zoning
regul ati ons and coul dn't.

CHAI RPERSON QR FFI S That's an
interesting point, but perhaps we could have the
Applicant address iif they can whether there was
configurations that did not involve the addition. But
here's nmy point. Wen |ooking at the reconfiguration,

we have the Applicant testifying to the fact that they
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have to reduce the nunber of units, 16 to 11, in order
to acconmodate a nore contenporary unit |ayout.

Thereby having this addition also fits wthin
that reconfiguration. That's ny only point. Any
other questions of the Ofice of Planning? Has the
Applicant cone up with any cross exam nation questions
of the Ofice of Planning with that new testinony that
was given?

MR HUNT: Wll, this is nore of a
clarification or I guess it would be a question to the
Ofice of Planning. Al though we have gutted the
interior of the  buil ding, there were certain
constraints that were still present. One is the
exterior, the paraneter walls of the building and the
interior structure.

CHAI RPERSON (Rl FFI S: Is that a question
to the Ofice of Planning?

MR HUNT: | guess the question would be
does the Ofice of Planning not see that even though,
yes, we have gutted the building, we do have limting
constraints. Isn't it apparent that one of those
constraints is the small dinensions of that back
space? There, tearing down interior walls did not
enl arge that space. It's a small awkward space.

Isn't that apparent?
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MR COCHRAN: The O fice of Planning

agrees that there are constraints. |  would be
reluctant to say that the Ofice of Planning agrees
one way or another that the spaces are snmall and
awkward. That's a matter of personal taste.

CHAI RPERSON GRI FFI' S:  Ckay.

MR GLEASON | would also add, and I
think that this is a unique constraint, | think by
current standards of room that is because of the
exterior wall dinensions that limt us to a nine foot
or less width in dinmension of a roomfor a bedroomis
an awkward and unique space constraint in trying to
sell the scale of condomniuns that we're trying to
sell here.

Unl ess we nmaeke this nodification, we are
constrai ned because of the shape of that and that nine
foot width with a very unusable space. |If you | ook at
that drawing that we've presented to you in adding a
closet without the bays being added, it nakes that a
very small room It borders on being feasibly a
mar ket abl e, usabl e bedroom at | east.

CHAI RPERSON (Rl FFI S: Ckay. Vell, we're
just going to have to watch the marketability of it
because that opens up a whole other argunent that

we' |l spend nmonths on you trying to justify and prove.
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| think that's well put in terns of size and
applicable wuse of a bedroom I think we can

del i berate on that.
Let's nove on unless M. Cochran, do you

have anything else to add? W do appreciate your

report. | think frankly it's directness and substance
is excellent. Oher governnent reports? | don't see
any. | do see the attendant ANC. M. Renshaw, do you

have that in front of you?

VI CE CHAI RPERSON RENSHAW  Yes.  Advisory
Nei ghbor hood Commi ssion 1-B has communicated with the
Boar d. Deborah Thomas, the Chairperson sent a letter
on January 7, 2003. She stated that at it's regularly
schedul ed nonthly neeting on January 2, 2003, the ANC
voted in support of the variance application for 2914
11th Street, NW The Conmm ssion expressed no issues
or concerns pertaining to the application.

The Applicant had requested to nake a
presentation at the Decenber 2002 regularly schedul ed
monthly neeting, but due to snow that neeting was
cancel ed. The ANC has 11 conmi ssioners. Si x
constitute a quorum  Seven conm ssioners were present
for the wunaninous vote of support for Case Nunber
16965.

CHAl RPERSON &Rl FFI S: Thank you, M.
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Renshaw. Any comments on the ANC letter?

MR GLEASON No. W' re grateful for
their support.

CHAl RPERSON GRI FFI'S:  Ri ght.

M5. HI CKS: M. Qeason also has and we
would like to submt a petition. | don't know if this
is the proper tinme. |It's comunity nenbers in support
of the project.

CHAI RPERSON GRI FFI S: Real | y? That woul d
be fine.

VB. HI CKS: M. A eason has the
i nformation.

CHAlI RPERSON GRI FFI S: Cay. W& can give
great weight to the ANC position. That's all the
attendant governnent reports. So we do go to parties
or persons in opposition or in support of this
application. They can cone forward. Now would be an
appropriate time if you want to submt petitions in
support. You can give it to the Staff. How many
copies are you submtting?

MR GLEASON. | have two copi es.

CHAI RPERSON GRIFFI'S: | see.

MR. GLEASON: These are from nei ghbors on
Col unbi a and --

CHAlI RPERSON GRI FFI S: Those petitions are
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from nei ghbors on Col unbi a and Harvard you st at ed.

MR GLEASON: Col unbia and 11th Street.

CHAI RPERSON (Rl FFI S: Col unbia and 11th.
Vell, we'll get copies of that to the Board Menbers.
W can then take that up. Anyt hing el se? Any other
people? |1've given that opportunity. Let us go to
cl osing remarks by the Applicant.

M5. HHCKS: In conclusion, the property is
unique in that it fronts on 1lth Street, the age of
construction, and also that it backs up to the
condom ni um Harvard Mise. Al so, Harvard Mise has
units which front on the rear court. From sone of the
mai n entrances, you can see the rear of the structure.

The property owner is very concerned about
t he visual inpact, the visual balance of the rear wal
and feels like the addition also serves as an
aesthetic function in addition to nmaking the interior
space usable and functional. These objectives are
difficult to obtain wthin the confines of the
exi sting structure.

VW would rather have the Board review the
application, vote on the application versus getting a
stop work order and going into any additional expense.

The project does need Board of Zoning Adjustnent

review even if it is just for section 2001.3 and | ot
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occupancy. | strongly feel that it also needs the
open court provisions to be approved on the
appl i cation.

CHAI RPERSON  GRI FFI S: One of the Board
Menbers has a question of what actually the stop work
order was.

M5. H CKS: There has not been any stop
wor k order issued. W are trying to |ook ahead and

not get into that position.

CHAI RPERSON GRI FFI'S: I ndeed. | think the
board is very anenable to acting on this. | do not
believe that the Board, and | <can take other's
opinions but | think I have a good feel for this

application that they are not prepared to act on it
t oday.

What | woul d propose is that the Applicant
brief the Board as quickly as possible on the
variances that are required in terns of the courts and
al so the |l ot occupancy and would in fact el aborate and
restate their provisions of each of the tests required
under the variance. W have illumnated quite a few
today. | think those need to be in fact discussed and
perhaps substantiated and one mght say can be
illumnated upon. | think that will nmake this a much

stronger case and one that can nove towards approval .

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

56
At this point, | think that the Board

probably has enough questions that we could spend nost
time that would not be effectively used trying to get
them answered. | wll ask you how |l ong you think you
need to prepare that type of information to present to
t he Boar d.

MR HUNT: VW're prepared to submt that
information, the additional illumnation, by a week
fromtoday. Does that neet the Board's schedul e?

CHAlI RPERSON GRI FFI S: A week from today.
That nmeans we woul d have subm ssions on Tuesday. e
could set that for the follow ng Tuesday for decision
maki ng. Let ne just check our schedul e. That woul d
make it February 4. 1s that correct?

MR MOY: Yes, sir, that could work.

MR G.EASON Is this solely a witten
subm ssion or would that be nore testinonial?

CHAI RPERSON (Rl FFI S: No. W' re setting
this for decision making. Decision making would be a
public hearing which you probably sat |aboriously
through this norning where we have no nore public
testinmony. |It's actually straight deliberation of the
Boar d.

MR GLEASON. Ckay.

CHAlI RPERSON Rl FFI S: Yes. VW would be
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| ooking for very direct, very substantiated witten
subm ssions attendant to the case presentation today.

MR GLEASON: Ckay. VW will have those
prepared a week from today.

CHAI RPERSON (Rl FFI S: A week from today.
That nmeans that we can set it for decision nmaking on
February 4. 1Is that correct, M. My?

MR MOY: Yes, sir. W can have that on
the 4th with subm ssions by January 21

CHAI RPERSON CRI FFI S: Ckay. I think M.
Renshaw is about to ask you did you have discussions
or circulate a petition to the Harvard Mise owners.

MR GLEASON: W did not, but we would be
glad to.

VI CE CHAl RPERSON RENSHAW Wuld you do
that? | think since they are |ooking out on the back
of your property and there is substantial work on the
back of your property that your proposing that their
si gnatures woul d be inportant.

MR, GLEASON: W woul d be happy to. Thank
you for the recomendati on.

CHAl RPERSON  GRI FFI S: Ckay. Anyt hi ng
el se? Board Menbers, let's be very clear on exactly
what we are doing and asking for. Actually, | wil

ask the Applicant if they are clear.
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MR HUNT: Yes. Just clarification on how
our proposed zoning variance neets the tests.

CHAlI RPERSON GRI FFI S: That's correct. I
woul d al so ask you to give specific detail of what you
are planning for that parking area, how it interacts
with the Harvard Muse. |'m sure they are going to be
interested if you are speaking with them on how that
| andscapi ng m ght be affected and any sort of exterior
lighting that would be appropriate obviously for that
residential area but also to provide for security of
your tenants that are parking in those spaces.
Anything else, Board Menbers? Very well. Are you
cl ear on dates for subm ssions?

MR HUNT: Yes.

M5. H CKS: Yes.

CHAI RPERSON CRI FFI S: Excel | ent. Thank
you very nmuch. One last question. The addition which
we see in nodel form here which we have to keep the
nodel now because it's part of the record. No, I'm
ki ddi ng. Do you have a photograph of it? Are there
proposed materials involved in that addition?

MR HUNT: Yes. W' re proposing using a
split-faced concrete block for the structure, alum num
wi ndows as we are using throughout the project.

CHAlI RPERSON &Rl FFI S: Wat's the skin on
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t hat going to be?

MR HUNT: The skin as well wll be the
split-faced concrete bl ock.

CHAI RPERSON (RI FFI'S: | see.

MR GEASON:. Can | just add sonething in
cl osi ng because there won't be anynore testinony? In
our acquisition of this building, we did go to sone
expense to acquire an additional |lot here that's been
added and now subdi vided and joined to this lot. That
ot was not in the public interest. It was a |ot that
col l ected garbage, trash, and was subject to repeated
violations by city clean standards regul ati ons.

W did this with the intention of having
an ability to not encroach upon a setback as we
anti ci pated restructuring sonet hi ng here t hat
replicated the porches that originally existed on the
structure. W went to an expense of $60,000 to
acquire this for that purpose.

Qur intention was here to bring the
building back to where it was sonewhat historically,
to try and overcone this unique situation where we had
a nine foot room space on the back sout hwest corner of
the building that was not what we perceived to be very
usable, in addition to creating a parking space that

was not required by code. W've added three or four
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par ki ng spaces here that if we did not acquire the |ot
we could have gotten around and not had to add any at
all.

So we've gone to some expense and to sone
| arge degree of effort here to try to design sonething
that not only overcane the uniqueness and the
constraints that we face but also did as nmuch as we
possibly could to inprove and contribute to the public
good from an aesthetic standpoint of our neighbors and
for the usable space for the people froma light and
recreational space for the people to be using the
bui I di ng. Thank you.

CHAlI RPERSON GRI FFI S: Excel | ent . | think
that's a fantastic point to close with. Wat you are
stating is establishing a uniqueness in ternms of how
your actual actions based on the existing structure
and how you tried to bring it close to conformty or
into conformty wth several of its nonconformng
aspects.

MR GLEASON: That's correct, M.
Chai rman. Thank you

CHAl RPERSON GRIFFI'S:  Very well. Anything
el se? Anything further? Board Menbers? Very well.
You are not needed to be present of course on the 4th,

but we will take this up on the 4th. W wll |ook for
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your subm ssions on Tuesday. W're going to take a
five mnute recess and then go to the | ast case of the
norning. Of the record.

(Whereupon, the foregoing matter went off

the record at 11:42 a.m and went back on

the record at 11:53 a.m)

CHAI RPERSON  GRI FFI S: On the record.
kay. If we're ready, let us resune and call the next
case.

MR MOY: Yes, M. Chairnman. The next
case is application 16966, application of NEST, NE- S
T, and Totah Venture, LLC, pursuant to 11 DCWR 3104.1,
for a special exception to allow a rmechanical
pent house not neeting the set back requirenments under
section 411 (770.6(b)), and pursuant to 11 DCWR
3103. 2, a variance from the floor area ratio
requi renents under section 771, and a variance from
the rear yard requirenents under section 774, to allow
the construction of a retail/office building with an
accessory parking garage in the G4 D strict at
prem ses 1426-1430 K Street, N W That's in Square
218, Lots 808 and 823.

A coupl e prelimnary matters, M.
Chairman. First is we have a late submi ssion fromthe

ANC. It's their report which is dated January 10,

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

62

2003, so you may wsh to waive that into the record.
Second, we have a request for party status first being
from Ually, UA-L-L-Y, Spencer and second being from
Shaw Pittman LLP who is representing Chevy Chase
Savings which is also a request that the Board waive
the 14 day party status deadline to allow them party

status. That conpletes ny brief, sir.

CHAl RPERSON  CRI FFI S: Cay. Boar d
Menbers, let's take up party status first. W'l |
address the ANC s report. W'Ill need to hear from any

party in the case and if awarded, any objections to
receiving that.

Let's look at first of all the Ually
Spencer. Are there questions from the Board Menbers
that need discussion? It's indicated that the
property is 200 feet away from the property in
guesti on today.

MR CAIN M. Chairman, if | could ask a
question, who is this person? Could you identify for

the record who they are?

CHAI RPERSON  GRI FFI S: Yes. Actual |y,
we'll start wth you. Dd you want to identify
your sel f?

MR CAIN |I'm Mchael Cain, attorney for

NEST and Totah Venture, LLC, the Applicant in this
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case. This is the first we've heard of this interest.

CHAI RPERSON R FFI S: I's that so? You
don't have a copy of the party status application.

MR CAIN Only for Chevy Chase, not for
t he ot her person or property or whatever.

CHAI RPERSON  QRI FFI S: This was tinely
filed, so it would have been in the record. But |et
us get you a copy of that if you don't have it.

MR CAIN Ckay.

CHAI RPERSON GRIFFIS: | will, as the Board
Menbers rereview this -- An excellent question. The
nane on the application is Ually Spencer. They are

representing a Trammel Crowe Conpany which is the
managenent agent and representative of the owner of
901 15th Street, NW Is Ually Spencer present today?

(No response.)

CHAI RPERSON QR FFI S That's an
interesting note. Vell, clearly there are six
criteria that we ask for in terns of establishing our
deliberation on the party status application whether
we grant or deny it.

There is an indication on this in terns of
the effect of +this property owner that they are
concerned with the proposed garage for this new office

bui I di ng. It would cause terrible traffic congestion
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in the alley where the existing office building share
for the other garage accesses. So clearly the
congestion in the alley, the use and inpact on the
al | ey.

Tr anmel Crowe IS t he acconpanyi ng
management agent. They are representing the owner.
The distance of the property and the proposed site is
200 feet. The |easing of MPherson would be inpacted
in that the building would have a difficult parking
access problem deliveries or off street -- causing
tenants to consider sites where access is not an
I ssue.

The alley currently services three parking
garages and deliveries for the other properties. The
alley dead ends at the point where this property is
bei ng proposed. Those are descriptions of relevant
matters because the proximty, and this is the nost
i mportant, how this person and representative feels it
would be nore significantly distinct or uniquely
affected in character and kind because of the close
proximty of the proposed property.

McPherson, we believe our property would
be inpacted the nost. | think they are in terns
tal ki ng about the unique inpact would be in the alley

in the rear. Let's hear from the Applicant in this
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party application. Do they have any objections that
mght fill in our deliberation on this? Are you aware
of where this property is |ocated?

MR CAIN I[f it's 901 15th, this should
be on the corner of 15th and I.

CHAI RPERSON Rl FFI S: 15th and 1? Do you
have a site plan that shows the block? If it's on the
corner of 15th and |, could it share this alley?

VI CE CHAI RPERSON RENSHAW Refer to Tab 10
in your subm ssion dated Decenber 30, 2002. It shows
the square and a portion that is highlighted that is
your bui |l di ng.

MR CAIN That's us, yes.

VICE CHAI RPERSON RENSHAW Can you
identify fromthis map where 901 15th Street is?

MR CAIN | would expect 901 to be Lot 80
which is in the southwest corner, but they don't
identify it in their application. They do reference
it by nane | think. | believe that to be the nane of
t hat buil di ng, McPherson buil di ng.

CHAI RPERSON &R FFI S: Are you very
definitive on that?

MR CAN No |I'm not. It would have
hel ped ne if they would have given us a |ot nunber to

go with this address. That block of 15th is the odd
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nunber bl ock between | and K

CHAI RPERSON GRIFFI'S: | see.

MR CAIN Chevy Chase | think is 925, so
they are in the same block. | think the one that they
are talking about is the large building on the
sout hwest corner, square 218. | don't see why they
would be any nore affected than anyone else in the
square with this kind of an issue.

COW SSI ONER  PARSONS: Chairman, | don't
quite understand the relevance of the parking garage
entrance and its inpact on the alley to the case
bef ore us. We're tal king about a variance for upper
floors. This parking garage | assume can be built as
a matter of right. Maybe |I'm m sunder st andi ng.

CHAl RPERSON  GRI FFI S: Is that your
under st andi ng?

MR CAIN Yes it is.

CHAI RPERSON GRIFFIS: Right. | would tend
to agree, M. Parsons, but | would go a step further.

| think we would take that into effect in the
vari ance. However, | don't see how this property if
it is on | Street would be uniquely or any different

than the rest of the properties that share that alley.

That would in fact be a shared concern of
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all the property owners there and therefore will be a
concern to this Board in terns of addressing any sort
of inpact. So | would be nore inclined wthout
further substantiation to deny the party status in

this case. Let nme hear from ot hers.

COW SSI ONER PARSONS: | agree

VI CE CHAlI RPERSON RENSHAW | would agree
t 00.

VEMBER ETHERLY: |"m going to agree, M.
Chair.

CHAlI RPERSON GRI FFI S: Ckay. Very well.
Then 1'Il take that as the concensus of the Board.

Let us take up the second request for party status
First we need to waive or not waive that into the
record. There is an issue in terns of the late
subm ssion for a request for party status which is
required 14 days prior to the hearing.

The issue has been brought wup that
notification was not received tinmely enough for Chevy
Chase Savings to put in their request for party
status. W run into this quite often, Board Menbers.

| hate not to address it in that | don't think that
this is a patent response that we would then waive
everything in just because they were unaware.

They were served according to the record
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2925 15th Street, NW to the Chevy Chase Savings FSB

care of the leasing departnent on the ninth floor.
The address went to 7501 Wsconsin Avenue. There was
an indication in the submssion to waive it in because
the organization is so large it may not have gotten to
the right people. That's nanagenent . | don't think
we can get into that.

However, | think we have taken into

consideration in terns of accepting party status that

which would fill and create a fair hearing on this
matter. The party also indicates that is sonething
that we should take into consideration. I find that

is nore noving for ne to entertain the party status
than anything el se. Let ne hear from others.

VI CE CHAlI RPERSON RENSHAW | would tend to
accept the party status request of this applicant
represented by Shaw Pittnman understanding that this is
the only property as it states which the subject
property backs up to.

CHAI RPERSON CGRIFFI'S: kay. Let's not get
into the subject of the application --

VI CE CHAI RPERSON RENSHAW The subj ect
matter, but | would agree to accepting this into the
record.

CHAI RPERSON (Rl FFI S: | tend to agree. I
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think we ought to nove if | can get a concensus that
we waive it in. Let ne just clarify the fact that we
have several ways of announcing the public hearing.
O course, the property is posted. So therefore the
adj acent owner shoul d be aware that's happeni ng.

So we don't get into a situation where we
aren't afforded a fair and full hearing, |let us waive
in the report and now take up party status
application. That is for Chevy Chase Savings FSB. |Is
the Applicant in receipt of this request for party
stat us?

MR CAIN Yes, M. Chairnman.

CHAI RPERSON CGRI FFI S: Ckay. Any comment s
on the application, M. Renshaw?

VI CE CHAl RPERSON RENSHAW As | stated
just a few mnutes ago, Chevy Chase Building as it
stated in the request is the only property which the
Applicant backs up to. So |I think they have a rather
uni que position. W should afford them the party
status request.

CHAl RPERSON GRI FFI'S:  Any ot hers?

MEMBER ETHERLY: M. Chairman, |'m going
to agree with ny coll eague Ms. Renshaw. When you | ook
at these two party status request applications, one of

whi ch we've just denied, | think what sets them apart

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

70

is that there's greater specificity with regard to
this particular application as it relates to inpact on
the site. As Ms. Renshaw noted, the proximty of the
building | think creates a significant need for the
representative of that property and representative
tenant to be on the table.

"Il note for the record that as part of
the party status application a letter was submtted to
Chevy Chase Bank on the behalf of what appears to be
four tenants of that particular property. So | think
| would be in support of the application.

CHAI RPERSON GRI FFI S: Ckay. M. Cain, do
you have any objections or concerns  of t he
appl i cati on?

MR CAIN M. Chairman, | guess | don't
have any official objection. One thing we ask you to
bear in mnd is that because the statenment canme in
very close to the hearing date in order for us to try
to effectively respond to the issues they highlight we
may find ourselves in the position of having to ask
the Board if we can cone back with sonething. W will
try to address those issues, but we just got the
statenent of reasons last night at 5:00. W'Il try to
address them but we may be behind the eight ball a

little bit.
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CHAI RPERSON  (RI FFI S: Cay. I think

that's perfectly appropriate. I think we can give
anple tine to do that. M. Sullivan is present today.
Am 1 right? M. Sullivan, do you know what the | ot
nunber is for your client?

MR SULLI VAN 75.

CHAl RPERSON  QRI FFI S: I ndicated as 75.
Board Menbers, if you go back to Exhibit 10 of the
Applicant, you wll note the unique positioning of
that. Then if | don't hear any objection | would take
it as concensus of the Board that we grant party

status to Chevy Chase Savings as represented by Shaw

Pittman at this tinme. | think we're able to proceed.
COW SSI ONER  PARSONS: I would only add,
M. Chairman, | don't understand their main points and

woul d ask them to enbellish them as we proceed. I

understand loss of light. | don't understand |oss of
space. I don't wunderstand loss of value to its
property.

CHAl RPERSON GRI FFI'S: R ght. | ndeed.

COW SSI ONER  PARSONS: I would agree on
the basis of light, but | don't understand the other
argunents at all.

CHAI RPERSON CGRI FFI S: | think that's an

excellent point. It would be the requirenment that the
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party in opposition avails itself to proving that case
in terns of the opposition to the variance. Are we
ready?

MR MOY: M. Chair, if | may interrupt to
adm ni ster the oath.

CHAI RPERSON GRI FFI S: Yes. | ndeed. | f
everyone who is going to give testinony today would
pl ease stand and give their attention to M. My.
VWHEREUPON

Rl CHARD DONNALLY and ALAN NESSI M
were called as wi tnesses and, having been first duly
sworn, were exam ned and testified as foll ows:

CHAl RPERSON GRI FFI'S:  Very wel |.

MR CAIN M. Chairman, we could do two
housekeeping matters before we get to our case in
chi ef.

CHAlI RPERSON (Rl FFI S: Yes. The restroons
are out there. OCh, not that kind of stuff.

MR CAN Not that kind of stuff. Ve
would like to submt a corrected affidavit of posting.

Wen the representative signed the affidavit, she
m stakenly signed it the day she put the posters up
rather than the day after checking to nake sure the
posters were still up.

CHAl RPERSON GRI FFI'S: | see.
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MR CAN So we have a current signed

affidavit. Unfortunately, you already have our
phot ographs with the other. If | may submt this for
clarification.

CHAI RPERSON GRI FFI S: Yes. That's a copy
for the record.

MR CAIN This is the original.

CHAI RPERSON  (RI FFI S: Ckay. What |I'm
going to ask is as we proceed through this that
anything that is submtted a copy wll also be
presented to the party in opposition currently so that
they may review it as we do. W' || nmake copies of
that and get it to M. Sullivan. You had anot her?

MR CAIN | have another housekeeping
matter. W had originally franed this case to involve
two variances and one special exception. The one
variance for floor area ratio was done out of an
abundance of caut i oni ng because t he zoni ng
adm nistrator's referral nmeno said we needed it.

W didn't think we needed it because the
floor area in question is in the form of projection
and public space. You will note from Planning Ofice
report that they agree that's not FAR The ANC says
they don't think that's FAR W don't think it's FAR

ei ther.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

74

Now at last the zoning adm nistrator has
witten us a letter telling us he doesn't think that
it's FAR So we would like to withdraw that aspect of
our application. That is specifically an application
for a variance fromFAR limtations.

CHAI RPERSON Rl FFI S Do you have
sonmething fromthe ZA that indicates that?

MR CAIN W have a letter if | can find
it which | can briefly read for the record and then
provi de copies. It is not specific to our project.
It is however referencing the project.

Quoting from M. Kelly, one of the project
architects. "Any floor area projection approved by
bui I di ng i nspection division of DCRA into public space
does not count as building area for zoning purposes.
The FAR is counted from property line to property
line." Then it goes on. In this case, | do have a
nunber of copies for you if | may submt it.

CHAl RPERSON CRIFFI'S:  Yes. That would be
good because this is actually a referral case. Thi s
is not a self certification. 1s that correct?

MR CAIN  Yes.

CHAl RPERSON CGRIFFI'S: Ckay. Wat you are
about to submt is clearly an anendnent to the ZA's

referral letter.
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MR CAIN I'mgoing to treat it as that.

It basically says | didn't have a chance to | ook over
your plans again, but | agree with you in principal
If you are outside the building paraneter and outside
the lot, it's not FAR

CHAI RPERSON GRI FFI'S: Correct.

MR CAIN Qur design as you wll hear
fromour architect is within the 10.0 limtation that
woul d be applicable to this site.

CHAlI RPERSON  GRI FFI S: Ckay. The nost
expeditious way would be to just have the ZA anend

this letter and have this put into the record. The

nore | aborious way will be for us to walk through all
the plans, and actually we start doing our
calculations of FARif we go through that. [If in fact
the plans can be definitive, then so be it. But |

think the ZA letter would be inportant.
MR CAIN W tried to do it that way for
you, M. Chairman, but with the holidays and things.
CHAl RPERSON @RI FFI S: | under st and. I
think what we'll do though is nmake a note that we'l
| eave the record open to accept that if it does in
fact conme through. Anything el se?
MR CAIN No, sir.

CHAlI RPERSON GRI FFI S: I think you should

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

76

pr oceed.

MR CAIN. Wth those housekeeping matters
out of the way, that I|eaves us wth a variance
application for relief fromthe mninmm required rear
yard and for a special exception to allow us to place
a nmechanical penthouse on the roof in a manner that
allows for effective and efficient usable office space
within the structure. The property in question is two
side by side lots at 1426 and 1430 K Street, N W

On the south side of K close to the
intersection of 15th, one block renoved, there's a
buil ding on the corner. If you are looking at the
renderi ng graphs, you can identify the building on the
cor ner. The property is zone CA4. The Applicant
proposes to build a nodern, class A office building in
place of two high rise, vacant, distressed buildings
that currently occupy the site.

The Applicant will present two w tnesses,
M. Alan Nessim who is the project manager for the
devel oper and M. R chard Donnally who is the project
architect. | believe you have witten statenments of
theirs already in the file. So we will try not to go
| aboriously through the statenents but to hit the high
points and to try to answer your questions.

CHAlI RPERSON GRI FFI S; That's an excel |l ent
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poi nt . I think that's exactly the way you should
pr oceed. Al of the Board is in receipt of your
subm ssion and have all read it. So we're pretty up

to speed on that.

MR CAIN | think with that said | don't
need to draw your attention to what the relevant tests
are and that kind of thing because you know them very
wel | . I'd like to call our first wtness, M. A an
Nessi m M. Nessim wuld you please identify
yoursel f for the record?

MR NESSI M Good norning, M. Chairman
and Menbers of the Board. M nane is Alan Nessim |
am one of the founding nenbers of NEST and Totah
Venture, LLC as a single asset entity for the purpose
of a devel opnent as you can appreciate. M address is
5225 Pooks H Il Road in Bethesda, Maryl and.

MR CAIN I's your conpany the owner of
the property in question?

MR NESSI M Correct. VW own the
buil ding, the existing structures and the | and.

MR CAIN Can you tell the Board what
approximately the land area is of the two parcel s?

MR,  NESSI M The two lots enconpass an
area of 7,200 square feet.

MR CAIN What's on site right now?
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MR NESSI M On site right now is an

office building which was built in 1951 and an
adj acent contiguous structure nmade of concrete which
used to be a parking garage. The parking garage was
15 floors, low floor to floor height. The office
bui I di ng has 13 fl oors.

They are both vacant and in a general
state of disrepair. They have been vacant for the
past ten years. There are problens |ike sone honel ess
people living in the area, sone infestation by
animals, et cetera, the general things that one would
expect after such a long tine.

MR CAIN Are there any environnental
issues with either structure?

MR NESSI M Yes. VW have found with a
full environnental study that the buildings contain
sone asbestos and PCBs in the light fixtures. There
are two underground storage tanks which need to be
taken care of as well as bird guano and sone nold that
has built over the years. W have a full schedule to
renediate this prior to denolition of the structures.

MR CAIN Is the site served by a public
al l ey?

MR NESSIM Yes.

MR CAIN Were is the alley?
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MR NESSI M The alley is in the rear of

t he buil di ng. However, there is an inportant point
that the alley does not run the entire length of the
rear yard property line. So we only have access to a
smal | piece of the alley.

MR CAIN Are you famliar with an order
entered by the Board of Zoning Adjustnent about ten
years ago affecting this property?

MR, NESSIM Absolutely.

MR CAIN M. Chairman, | would like to
ask the Board to take official notice of the BZA order
nunber 15169 dated May 17, 1991. W may tal k about it
fromtine to tine.

CHAl RPERSON GRIFFI'S:  That's part of your
attachnent. 1Is it not?

MR CAIN It's part of our attachnent.

CHAI RPERSON &Rl FFI S What was the
appendi X nunber ?

MR CAIN | think it's the last item

CHAl RPERSON GRIFFI'S:  Indeed it is 12.

MR CAIN W attached it both tinmes, so |
wasn't able to respond right away.

CHAl RPERSON GRI FFI'S:  Ckay.

MR CAIN It has tw different attachnent

nunbers.
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CHAl RPERSON GRI FFI S: For «clarification,

it's stated in the front that this was for a simlar
if not exact relief in terns of penthouse and rear
yard set back. |Is that correct?

MR CAIN It was simlar as to penthouse.
It's the sane as to rear yard.

CHAlI RPERSON GRI FFI S: Ri ght . Simlar to
pent house and sane as rear yard. The issue that this
does not help you directly in any sort of proposed
reconstruction is the fact that this was not actually
i nvoked. The construction that the relief was granted
to was not fulfilled. 1Is that correct?

MR CAN That's correct, M. Chairnman.
However, we believe that some of the findings, if
still accurate and correct, could be of guidance to
t he Board.

CHAI RPERSON GRI FFI S: Ri ght. [f 1'm not
m staken, you refer to in also a previous -- Ch, |
guess the previous BZA order was to allow the storage
which was the -- use. |Is that correct?

MR CAIN. Yes. And that has no rel evance
to what we're seeking to do here.

CHAI RPERSON GRIFFI'S: R ght.

MR CAIN In particular, 1'd like to draw

M. Nessims attention to paragraph 9B of that order
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whi ch tal ks about the site, its alley service, and its
relation to alley service for other properties in the
square and in surrounding squares and ask if he's had
a chance to try to determne if those factors are
still extant ten years later.

MR NESSI M Yes. This is sonething we
wanted to point out regarding the uniqgueness of the
rear of our site. In this paragraph, it states that
"The subject site the only known corner lot in the
subj ect square and WIliam the 13 surroundi ng squares
whi ch lacks public alley access running the length of
the property line." | cannot absolutely confirm that
this statenent is true.

However, | went to the surveyor's office
downtown and examned the maps of the imediately
surroundi ng squares. | found that in squares 198,
199, 216, 219, 220, 217, 248, 215, 222 there were no
apparent simlar |ots. Meaning, | did not personally
find any alley which ran the length of the entire
property |ine. I"msorry. Wat | nean is | did not
find any other |ot which does not have an alley which
runs the entire length of their property line.

MR CAIN. Wiich is not on a corner.

MR NESSI M Wiich is not on a corner.

Absol utely. Thank you.
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MR CAIN. Could you just briefly describe

for the Board what is up and down both sides of your
block at this stretch of K Street?

MR NESSIM There is generally conmercia
of fice buildings on both sides.

MR CAIN Are they high rise buildings?

MR NESSIM Yes, high rise buildings, 130
feet maxi mum of simlar characteristics that we would
seek to build, class A office space. |It's very common
on a street like K Street and in the business district
that the property lies.

MR CAIN Did you give any consideration
to trying to reuse the existing structures?

MR NESSI M Certainly. That was our
initial approach. Actually we nmarketed it, and we put
together this investnent as a renovation. However, in
the process we realized that it was conpletely
unf easi bl e. W have determined to denolish the
structures and build a brand new bui | di ng.

There's a few reasons for this. The first
one is because the existing building had a |arger
square footage than the building that we propose to
build right now so that it probably made nore sense
Qoviously not having to denolish a structure makes

nore sense. But the l|layout of the existing building
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proved to be inefficient for various reasons which our
architects will point out and I'Il briefly describe
ri ght now.

One is the floor to floor heights were not
consi stent. There were different floor to floor
hei ghts throughout the building. They were so shall ow
in sone cases that it would be unfeasible to neet an
eight and a half floor to ceiling heights once the
buil ding was conplete which as you all know is quite
key to market probably successfully.

The floor plate of the existing building
is an L shape. It contains a scissor stair. It just
doesn't allow for an efficient |ayout once hallways
are --

CHAI RPERSON (Rl FFI S: I'"'m sorry to
i nterrupt. Can we just put that board up so we can
actually see it? The L shape is one of the adjacent
bui I dings. Can you point that out again?

MR NESSIM Right.

CHAI RPERSON  GRI FFI S: | see. You are
indicating as the witten subm ssion indicates that
the floors don't line. They are actually of different
hei ghts or | evels.

MR NESSIM  Yes.

CHAI RPERSON GRI FFI'S:  Ckay.
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MR NESSIM And the building doesn't have

parking which is something that we think is inportant
to provide.

CHAI RPERSON QR FFI S: Ckay. There's no
par ki ng avail abl e. Also as you just said and also
it'"s indicated in the witten subm ssion that the slab
to slab is wvery Ilow which therefore doesn't
accommodate an office building because of its
requirenents.

MR NESSI M Essentially correct, sir,
yes. Two i ssues. Nunmber one is that in the shall ow
floors eight and a half feet which is the standard
neasurenent that |'m using cannot be reached.

CHAlI RPERSON  GRI FFI S: Wy can't it Dbe
reached?

MR NESSIM Because | believe that in the
shallow floors the slab to slab height is about eight
feet, nine inches perhaps. So in order to accommodate
ventilation systens, sprinkl ers, electricity, et
cetera, it's very conplicated and rather inpossible.

CHAI RPERSON (Rl FFI S: | see. So you have
mechani cal, electrical, and plunbing in the ceiling
that drops the ceiling for your habitable space. I's
t hat correct?

MR NESSIM Correct.
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CHAI RPERSON GRI FFI'S:  Ckay.

MR NESSIM And furthernore, not all the
floors are of the sane height. There are sone floors
that are higher than others in this structure,
i nexplicably.

CHAI RPERSON GRIFFI'S:  Then in the witten
subm ssion you just said scissor stairs were also in
t he buil ding which --

MR, NESSI M Wiich nmakes the property
i mediately not appropriate for any kind of GSA
| easi ng or purchase.

CHAl RPERSON GRI FFI'S:  What does that nean?

MR NESSIM That neans that the GSA will
not entertain any real estate that contains a scissor
stair or neaning not two separate stairwells.

CHAI RPERSON GRI FFI S: Wiy is that do you
t hi nk?

MR NESSIM [I'mnot quite sure. |'m not
an expert in this matter, but | wll be glad to defer
to ny architect.

CHAI RPERSON GRIFFIS: | think this should
be very clear. Qoviously I'mtrying to pull this out
of you. |Is everyone clear on the Board what a scissor
stair is? So we have that established. If you would

just docunent quickly why you can't nmaintain a scissor
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stair in an existing building or for that matter put a
scissor stair back into a new structure.

MR DONNALLY: Yes. (Good afternoon. |'m
Richard Donnally of Donnally Gubcek (PH) Associates in
Gai t hersburg, Maryl and. GSA has stricter standards
than the building code for the District. Many ot her
districts will allow a scissor stair in a renovation
but GSA does not accept that. It's just a higher
standard of safety.

CHAI RPERSON  CRI FFI S: Wuld a scissor
stair be allowed in a new construction?

VR, DONNALLY:  No.

CHAl RPERSON GRI FFI'S:  Ri ght.

MR CAIN M. Nessim did you have
opportunities to discuss the project with any of your

nei ghbor s?

MR NESSI M Yes. VW presented the
pr oj ect before the ANC-2F neeting. VW  were
unani nously approved. Furthernore, we received

conpliments on our design.

MR  CAIN Dd you neet wth vyour
nei ghbors on either side?

MR NESSIM Yes we did. W net with M.
Jemal who owns the building inmediately to the left of

your view. He was very enthusiastic upon the prospect
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that we would build a new office building. And M.
Lenier on the right which is the corner building who
al so had positive conments.

VI CE CHAI RPERSON RENSHAW  How about goi ng
around the block? Dd you turn the corner and speak
to those building owners who own property on 15th
Street?

MR,  NESSI M Not directly, no. W did
not .

CHAI RPERSON GRI FFI'S:  Ckay.

MR CAIN M. Nessim did you give any
consi deration to developing a matter of right building
on the site that <conforms to all the zoning
requirenents?

MR NESSIM Yes. Indeed.

MR CAIN What, if anything, did you
di scover about vyour ability to conform to the rear
yard requirenent and produce a narketable and
efficient structure?

MR, NESSI M I'd like to defer to ny
architect to answer this question in full wth
details, nunbers, explanations, et cetera, anything
that the Board may require. | wll generally say that
this is as they will show quite a shallow site and a

l[ittle bit narrow Wthout the rear yard set back
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that we're asking for, it would really cranp up that
space to the point where the inefficiency would be
very substanti al. The court factor would be far to
large in order to nmake econom c sense of this project.

MR CAIN Unless the Board has any
guestions for M. Nessim |I'm going to ask M.
Donnal ly to pick up on that |ast question.

CHAl RPERSON GRI FFI S: Any  questions?
Excel lent. Let's nove on then.

MR NESSI M One little note. | had
omtted saying that we did go across the street to
1425 and asked the owner, Blake, about what they
t hought about our project. They also had positive
things to say about it.

CHAl RPERSON GRI FFI' S:  Ckay.

MR CAIN M. Donnally, would you be kind
enough to set the stage for the proposal wth
di nensi ons, features?

MR DONNALLY: You nean just go ahead an
descri be the buil di ng?

MR CAIN Yes, the proposed buil ding.

MR DONNALLY: The proposed building is a
12 story structure which conbines the two existing
buildings, lots on the site. | believe we have

conbi ned those |lots. W're trying very hard to be
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respectful of the nei ghborhood.

W didn't feel we could conpete with the
historic and classical facades of the adjoining
buildings, so we decided to go with an unadorned,
fairly transparent facade. The alum numfin that runs
vertically up the building with the spire is placed at
the junction of the existing 1426 and 1430 buil di ngs.

The Dbalconies on the top tw floors
reflect existing conditions. There are bal conies on
the existing building. That al so enables us not to
disturb the cornice of the corner building which
actual |y overhangs our property line.

W' re redesigning the back of the building

whi ch we have colored. W did not have a rendering of

it. It will be white brick or precast very light in
col or. The glass will be blue tinted or very clear
gl ass. W have placed a terrace on top of the

existing |oading area. The existing |oading area was
two stories high.

Qur loading area and entrance to our
garage is one story high, so we've actually |owered
that and we've placed a terrace on top of that which
will have trees and pots. W wanted to have a nice
view for our tenants on our second floor, and we

thought it would dress up the alley. W have pictures
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of the existing alley which we may get to.

It's very derelict. The rear of the
building is basically unpainted concrete and brick.
It does have sonme wi ndows on about two-thirds or |ess
of the rear facade. Qur facade will have glass the
whol e I ength of the rear facade.

CHAI RPERSON GRIFFI'S: |Is there going to be
enough light for those trees to grow?

VR, DONNALLY: Wl l, vyes. I"m glad you
brought that up

CHAI RPERSON CRI FFI S: Actual ly, I'm going
to have you turn off mcs on the table so that we
don't have a lot of feedback. Good.

MR DONNALLY: VW have done sone sight
line studies of the sun. The reason that we felt
confortable with asking for a rear vyard variance
simlar to the other is we |ooked at the fact that the
south sun cones and reflects off our building back
into the alley. W are not blocking the sun from the
east or west direction. That's |imted by existing
bui I di ngs.

Show how our building sticks out fromthe
existing building, well, how our building sticks out
from the required set back. That's the existing

par ki ng garage which sticks out into the required set
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back and the existing chimey on the left also sticks
out. (Indicating.) That already blocks the light from
the east and west as well as the adjoining buildings
are also of a height. So the sun that cones in is
when the sun is high. It can't even cone in no nmatter
what when the sun is at the | ower angle.

CHAlI RPERSON  GRI FFI S: So what you are
pointing out there is the existing condition.

VR, DONNALLY: The heavy Iline is the
exi sting condition.

CHAl RPERSON GRI FFI' S:  Ckay.

VR, DONNALLY: Show them the proposed
condition. That's the proposed condition, the |ine of
t he buil ding above the first floor. (Indicating.)

CHAI RPERSON  CRI FFI S: Above the first
floor.

MR DONNALLY: Then the dotted l|ine just
inside the existing building is the required set back.

Note that the existing building was already
encroaching on the required set back as well as the
par ki ng garage building at 1426 and the chi mey.

COW SSI ONER  PARSONS: M. Chair, if
may.

CHAI RPERSON GRI FFI'S: Yes.

COW SSI ONER  PARSONS: I'm not sure that
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particular diagramis in our file.

CHAI RPERSON GRIFFI'S:  No. | don't believe
that it is.

COW SSI ONER PARSONS: It differs fromthe
site plan which is. The site plan, sheet C101,
outlines the existing in the dashed line. It doesn't

i ncl ude the chi mey.

VR DONNALLY: The other problem is that
is showing the existing building at the ground I|ine.
So it includes the two story existing trash and
| oadi ng ar ea.

COMM SSI ONER PARSONS:  Yes.

MR DONNALLY: Thi s di agram shows above
the first or second fl oor.

COW SSI ONER  PARSONS: So where does the
chimey start?

MR DONNALLY: It starts as it conmes out
of the second fl oor.

COW SSI ONER PARSONS:  Ckay.

MR DONNALLY: | believe we want to talk
about the nmarketability. Do you want the question
t hat Al an gave ne?

MR CAIN Vell, first, M. Donnally, if
you <could  briefly take us through the zoning

paranmeters of the proposed project, height, FAR |ot
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occupancy for the record.

CHAlI RPERSON GRI FFI S: Actually, | think
we'd only be concerned with those that need relief
unless it hel ps the case in giving us everything.

MR CAIN Then let's focus, if you don't
mnd, M. Donnally, on FAR Wat is it that you have
calculated the plan upon and designed the plan to
achieve in terns of FAR?

MR, DONNALLY: Ckay. First, | would Iike
to point out that the existing building had a 10.7 FAR
because it encroached on the rear yard set backs and
al so because they had an extra floor in there because
they had very tight floor to floor heights. W did
intend to squeeze an eight foot, six ceiling within
t hat existing. | think the floors are nine foot,
eight right now on the office building and ei ght foot,
ei ght on the garage.

W knew we had to tear the garage down.
That was unachi eveabl e. We thought we could work
within the existing 1430 building and only tear down

the garage. That didn't work as we got into it nore

and nore.

W thought it was a typical ten foot,
eight floor to floor in D.C It was even worse. W
just |ooked at all kinds of ways. W could not get
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that eight foot, six ceiling. Al of our |easing
agents which were represented by the Ackorage (PH)
Conpany said you have to get an eight foot, six
ceiling or you're not going to market. So we had to
go back to renoving the buil ding.

The existing FAR of the building was 10. 7.

W originally asked for 10.4 when we were including
the projection in the public space. That projection
is not assured. W are only assured that it won't
count as FAR W are not assured that we wll get
that projection. So with the projection on the site
within its property lines, our FAR would be 9.93.

CHAI RPERSON GRI FFI'S: Wiich would nmake it
conformng. |Is that correct?

MR DONNALLY: Correct. W're allowed up
to a 10.0 FAR W would be slightly under the FAR
limt.

CHAl RPERSON GRI FFI' S:  kay.

MR CAIN M. Donnally, if | could direct
your attention to the rear vyard variance request.
What is required and what is proposed?

MR DONNALLY: Required is 27 feet.
Proposed is a little over 16 feet.

MR CAIN Could you explain to the Board

why you believe the 16 foot rear yard is necessary to
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nmeet the programmatic requirenents of this project?

MR DONNALLY: Yes. This site is
encunbered by quite a few restrictions and economc
restraints. As | said, we originally thought we were
going to save a substantial portion of the existing
bui I di ng. W then wound up having to go away from
t hat .

In having to go away from that, you have
to do nore of the containnent of the asbestos. Ve
have to actually renove it instead of contain it.
That raised our costs for environnmental concerns
t renendousl y. The cost of denolition of the entire
site had to be taken into account. Then we had to
cone back and design the building with a new core
which nmet the new standards for 88 toilets and two
fire stairs and two el evators.

The point of that is that the core is a

certain set size. As the floor plate shrinks, you
still have that sane size core. VW're at a mninmm
core. W have a very high core factor around 18

percent which is close to the top of what we can get
amay wth and still have a successful building that
can actually be used. As the footprint of each floor
shrinks, that core factor goes up.

So we just kept getting pressure to nove
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the rear wall out and get a building which was nore
usable to the tenants. The existing set back would
have required a 65 foot deep, 93 foot w de building.
As we lay that out with the core we found that the
rear behind the core got so tight that it wouldn't
even lay out efficiently for office space.

Anot her cost that conmes up with the snal
footprint of the building is you get a higher skin to
floor area ratio. That again drives the cost up. So
this building is extrenmely expensive per square foot
to construct. On top of that, we have the constraints
of denolition and environnental.

MR CAIN. Wuld you direct your attention
to the part of the application that addresses the
mechani cal penthouse and its |ocation and set backs?

MR DONNALLY: Yes. |I'd be glad to. CQur
proposed set back will be six feet which again matches
a previous application.

CHAl RPERSON  GRI FFI S: Wuld you mnd
moving that diagramup if that's what you're going to
show? And do you have a roof plan that we could | ook
at at the sane tine? So we have on the right 105 and
on the left 302, section and a roof plan.

MR DONNALLY: The required set back is 18

and a half feet for a penthouse that can be as high as
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18 and a half feet. W have provided less than the

required on the rear. W have provided nore than
required on the two sides at 20 feet. But we have 30
feet in front on the K Street side which is where it's
really visible. W didn't feel that having it closer
to the rear wall was detrinmental in any way. Due to
the angle of view, it's difficult to see.

CHAlI RPERSON GRI FFI S: Ri ght . Isn't your
point though that no matter where you place it, it
woul d be nonconform ng because of the given size of
your core? Based on the location of the footprint,
based on the required size of the nechanical and your
stair and el evator tower, sonmewhere it will have to be
nonconpl i ant .

MR DONNALLY: Not really. W are under
the all owed 37 percent roof coverage.

CHAI RPERSON  GRI FFI S: I"m not talking
about roof coverage. |'mtalking about set back. Can
you set this in the center of that footprint and it's
conformng on all sides?

MR DONNALLY: Yes we coul d.

CHAlI RPERSON GRI FFI S: | see. Way won' t
you do that then?

MR DONNALLY: Because of the layout of

the floor space and the layout of the parking garage
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drives the core into a certain place that if we had to
nove it up front it would not function well for multi-
t enants. It would not function well for the ramp in
the parking garage. It would make it wvirtually
i npossi ble to get our |ayout of the garage.

CHAI RPERSON  GRI FFI S: So it nmay not

function if you had to nove it in order to conform

with 411.

MR DONNALLY: That's correct.

CHAI RPERSON  CGRI FFI S: W'l show the
plans, but the ranp obviously just like the office

floor plate needs clearances for vehicles to circle
around the core.

MR DONNALLY: That's right.

CHAl RPERSON GRI FFI'S:  (Ckay. So you nade a
decision if you had to you would nove it closer to the
rear and that would have less inpact fromthe front of
t he structure.

MR DONNALLY: That's right. So we would
have less inpact from K Street which we felt was the
primary thing that we wanted to watch out for.

CHAl RPERSON CRIFFI'S: Gkay. And you find
that the limted depth of the site doesn't give you
great flexibility in terms of laying out the floor

pl ate and al so the parking pl ans.
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MR. DONNALLY: That's correct.

CHAI RPERSON GRIFFI'S: | see.

MR CAN Wiat is the set back for the
rear wall?

MR DONNALLY: It's six feet.

MR  CAIN And do you require any
flexibility in order to achieve final plans on the
| at eral di nmensions?

MR DONNALLY: Ohn the 20 foot side
di nensions, we've been going a little bit further in
design and we're finding we're having trouble fitting
our mechani cal equipnent in. VW may w sh to change
that 20 foot set back on the sides to the 18.5. That
woul d still be within the zoning regulations. W wll
have the additional set back on the front. That is
not a problem

CHAI RPERSON (Rl FFI S: | don't think that

woul d give the Board any concern unless it in fact

needed sone sort of relief. If you are bringing it
within conformty, | think that's what we're | ooking
at. Cay.

MR CAN Excuse nme one second. | have
gotten out of ny sequence here. M. Donnally, are
there any other considerations for fire and life

safety conpliance or ADA conpliance that you believe
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it's inportant for the Board to know in order to
understand the project?

MR DONNALLY: Vell, just that we had to
get rid of the scissor stair because GSA would not
consider that building and in fact we could not build
a new building with a scissor stair. W had to make
t he bat hroons |arge enough to acconmodate the new ADA
requi renents. Those two or three itens have driven up
the size of the core and created a problem for us in
getting a building that will have any chance of being
able to be built within the market.

I want to point out one other thing I
forgot on the penthouse. | was |ooking at the 1991
decision. | think they actually got a four and a half
foot set back approved on their rear for the
pent house.

MR CAIN Wre they talking about the
same rear yard set back as we are today in that case?

MR DONNALLY: No. They were granted the
same waiver we are applying for to 16 feet.

MR CAIN Did you nmake an effort to try
to track what that prior case tal ked about and did?

MR, DONNALLY: Yes. W investigated. W
had designed the building before we got that, but we

investigated and |ooked at their reasons for their
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har dshi ps. It was interesting. They had the sane
bui I di ng design that we had. They had the core in the
same place. They had arrived at the same concl usions.
| think that was for the FD C It was designed by
Skidnore. | have those draw ngs sonewhere.

MR CAIN Is there anything else you
think that would help the Board to know about either
the design or the project and its programmatic
el enent s?

MR DONNALLY: Just that we're very
excited about this project. | did talk to an owner
across the street who was purchasing 1010 K Street.
He was extrenmely happy to see that we were inproving
t he nei ghborhood, the existing building. W have
photos of the rear of the existing building. I
apol ogi ze that we don't have photos of the front.
It's a terrible blight on D. C

CHAI RPERSON GRI FFI'S: You have submtted a
phot ograph fromthe front.

MR DONNALLY: O the existing?

CHAI RPERSON GRI FFI'S: Yes.

MR CAIN  There should be photographs in
t he prehearing subm ssion.

CHAI RPERSON GRI FFI'S: I n appendi x four.

MR DONNALLY: If it's not a blow up, you
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can't tell how bad it is. But if you would wal k by
t he buil ding, you would know.

CHAI RPERSON CRI FFI S: | think nost of us
are probably famliar. Anything else?

MR CAI N M. Nessim 1is there anything
additional since we started hopping around that you
would like the Board to know in order to understand
the project or your progranmatic requirenents?

MR NESSIM Yes. | would like to nake a
brief nention regarding the initial opposition that we
had to our case. Regarding the dimnishing |ight that
Chevy Chase is concerned about, 1'd like to point out
that the line that we proposed to build up until is
only 11 inches further back than the existing
furthernost line of the chimey shown in the existing
bui | di ng.

CHAlI RPERSON GRI FFI S: Can we bring that
up? | have no idea what you are tal king about.

MR NESSI M The line that we propose to
build on is only 11 inches behind the furthernost rear
wall of the chimey shown in the existing structure
whi ch is designated by the bold |ine.

CHAI RPERSON (R FFI S: Your rear yard set
back is straight across. Correct? It doesn't have

that indentation. But what you are saying is it's
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only 11 inches set back from the chimey and actually
is not as far back as that other nub off of the alley.

MR NESSI M That's right. Chevy Chase
Bank only goes nore or less to halfway across to where
our building is. The back of our building will be
predom nantly gl ass. Whereas, now it's predom nantly
bri ck.

@ ass, looking towards the south wll
reflect sunlight down into that hole when the sun is
hi gh. | believe that if there is |light that
dimnishes it wll be very insignificant at all.
Perhaps the light would even be increased by the
reflection of the glass. |It's hard to say.

CHAI RPERSON &R FFI S: Cay. For ny
pur poses, do you have any sort of overlay that shows
an existing section with the proposed new? W're
seeing in plan how it |ays out.

MR NESSIM Rick, please.

MR CAIN If we could direct that
guestion to M. Donnally, M. Chair.

CHAl RPERSON GRI FFI'S:  Ckay.

MR DONNALLY: We've just put up a section
where we studied the proposed set backs and the |ight
comng into the alley. If you would point out the

exi sting Chevy Chase Bank building. It has as you see
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in the rear yard plan an eight foot set back for a
l[ight well for their own use. Show themthe set back.

So we've shown the two conditions where we
have the 16 foot. Then we've shown the condition
where they have an additional eight feet within their
property. Were we have the 16 foot condition, they
only have one row of w ndows. They have bl ocked up
t he ot hers.

In the photo, this row of windows is at
the 16 foot condition. (Indicating.) This w ndow is
covered with boxes and is used as a storage room W
have not been able to get into their space to see what
the other uses of these roons are. But the other
wi ndows are bl ocked up. The eight foot set back area
has nore wi ndows and is obviously office space.

In the section, we also want to show t hat
as we've said the south sunshine in the sunmer and in
the winter will penetrate the court and wll reflect
off our new rear. This is the existing rear of the
parking garage which is all filled in with concrete,
unpainted. (Indicating.) The existing building has
these windows and then a solid shaft, chimey that
comes up.

So we're going to take that rear facade

which is dark and dingy and has a lot |less glass and
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make it white wth glass. It wll reflect a
substantial armount of sunlight. W' ve placed the
terrace at the bottom to have sonething that's
actually nice to look out on. So we're trying to take
all those things into account in our design.

CHAI RPERSON GRIFFI'S:  Can you indicate on
that section with your sight lines? First of all, is
that correct in terns of where the sun is? If | am
reading that correctly, there's actually no direct
sunlight into the Chevy Chase adjacent buil ding.

MR DONNALLY: Not into their building, no
because our rear facade is on the north.

CHAlI RPERSON GRI FFI S: Ri ght. Secondl vy,
can you point out perhaps just estimating where the
existing building is in relation to your section? Not
t he Chevy Chase, | want your existing building.

MR DONNALLY: (Indicating.)

CHAI RPERSON GRI FFI S: Ckay. That's shown
w th that dashed |ine.

MR DONNALLY: The main facade is where he
has his pen now Point to the chimmey line. It's out
there. (Indicating.) Then the parking garage is there.

CHAI RPERSON (Rl FFI S: Ckay. That's very
hel pf ul .

MR DONNALLY: Are there any questions on

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

106

the alley and the light and air? | have one nore item
to cover if there are no questions on that issue.

CHAl RPERSON GRI FFI'S:  Anyt hi ng?

(No response.)

CHAI RPERSON GRI FFI S: You are going to
have to pull all of this back up when you get cross
exam ned. Go ahead.

MR DONNALLY: That's okay. | got a late
phone call from John Parsons. |Is that right? O from
someone at Park Service asking what it |ooked |ike
from McPherson Squar e.

COMM SSI ONER PARSONS: Not  ne.

CHAlI RPERSON GRI FFI S: | certainly hope it
wasn't M. Parsons on this case.

MR CAIN For the record, M. Chairnman,
it was M. David Mirphy.

CHAI RPERSON GRIFFI'S: | see.

MR DONNALLY: He said what wll the
impact be from MPherson Square. So | went out
actually yesterday afternoon and took a photo. Thi s
is the existing 1430 building. (Indicating.) That's
the parking garage at 1426. It's a junble of red
brick, white, sonething else. W're going to clean
that up and make it uniform materials. The inpact of

bringing it out another six feet is mnimal | believe
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from McPherson Square. | was asked to bring that. |
brought it.

CHAI RPERSON GRIFFI'S: | see.

MR DONNALLY: Any ot her questions?

COMM SSI ONER  PARSONS: Before you put it
down, I'mtrying to figure sonething out. Let ne see
any of your floor plans which may be behind that
exhibit. It makes no difference which of the floor
|l evels we're |ooking at. It could be roof. Fi ne.

Can you see in the lower left there of the
left image the adjacent building is shown extending
beyond yours? Is that correct? To the south. I's
t hat the adjacent buil di ng?

MR DONNALLY: That's correct. The Chevy
Chase building is actually down. [|'d have to |ook at
the site plan. | believe it goes down here and then
cones out there. (Indicating.)

COW SSI ONER PARSONS: I"mjust trying to
get that corner oriented to the photograph that you
j ust showed us.

MR DONNALLY: Ckay.

COW SSI ONER  PARSONS: O do | have it
upsi de down? Let me ask you. Wiere is the brick
bui I di ng?

MR DONNALLY: The Carry building is on
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t he corner.

CHAIRPERSON (RIFFIS:  It's to the left of
t hat .

COW SSI ONER PARSONS: On your draw ng.

MR, DONNALLY: About here. (Indicating.)

CHAl RPERSON GRIFFI'S:  To the left.

COW SSI ONER  PARSONS: So that is not
shown on your drawi ng the wall of that brick building.

CHAl RPERSON GRI FFI'S:  The rear wall.

MR DONNALLY: This is the rear wall of
the Carry building. (Indicating.)

COW SSI ONER PARSONS:  Ckay.

MR DONNALLY: It stops about here or here
and then conmes back up. (Indicating.)

COW SSI ONER PARSONS: So al t hough we can
barely see the existing building, if you were to
center yourself in MPherson Square where the statue
is, you probably wouldn't be able to see --

MR DONNALLY: (I naudible.)

CHAI RPERSON GRI FFI S: Actually, you are
not being picked up on the record. |'m going to have
to have you speak closer to a mc.

MR CAIN M. Chairman, while he is
noving, this is part of our reaction to the light and

air question.
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CHAI RPERSON GRI FFI S: | see.

MR CAIN VW have copies of photos.
Maybe it would be useful to have themin front of you
rather than trying to see it fromthe board.

CHAI RPERSON GRI FFI'S:  Very good.

MR DONNALLY: I was standing on the far
side of MPherson Square approxinmately there taking ny
pictures. (Indicating.) If you were standing in the
center, no, you wouldn't see our buil ding.

COW SSI ONER PARSONS:  Thank you.

CHAl RPERSON GRI FFI'S:  Ckay. Anything el se
fromthe Board at this tine?

(No response.)

CHAI RPERSON &Rl FFI S: Very well. M.
Sullivan, cross examnation of the w tnesses you have
heard presented today.

MR SULLIVAN. Good afternoon. M nane is

Marty Sullivan with Shaw Pittman representing Chevy

Chase. I do not have any cross exam nation for the
Appl i cant.

CHAlI RPERSON GRI FFI S: Very well. Let's
nove on then. Let us focus our attention on the

O fice of Planning report that has been submtted. W
wel come again the Ofice of Planning representative

this afternoon.
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MR JACKSON: M. Chai rnan, Menbers of the

Board, nmy nane is Arthur Jackson. Il will go through
the Ofice of Planning report. | wll try to be brief
because | understand you have read it. | just want to

poi nt out sone particular points.

| think it would be good just for the sake
of reference if you pull out the map from the Ofice
surveyor dated August 19 that the Applicant used to
show the existing proposed conditions. Do you have
somet hing along this line that you could put up?

CHAI RPERSON (Rl FFI S: Wiile that i's
getting coordinated also, is the party in opposition
in receipt of the Ofice of Planning report?  They
have indicated that they are.

MR JACKSON: Al right. The first
reference is to the existing two lots, 808 and 823.
The two lots are |located east of the intersection of
15th Avenue and K Street. They are approximately
7,200 square feet.

There are two existing buildings on the
| ots which the Applicant has decided that they want to
denmolish to construct a new office building. The
proposal is to develop a 12 story building with ground
floor retail and a basenent garage which woul d service

the building. That garage would be accessed from the
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adj acent public alley which appears to be an extension
of Presbyterian Al ey.

Based on the Applicant's testinmony this
norning, it appears that they are now only seeking one
vari ance which would be for the rear yard set back and
one special exception for the roof structure. Based
on that, | will proceed with nmy report on that basis.

What's being requested is an area variance
to reduce the rear yard requirenent for the upper
floors. Then the special exception is to reduce the
rear yard set back for an enclosure that's attached to
the penthouse. If you note on the penthouse

illustration, the actual penthouse building is where

the stairs and elevators are. Then there wll be
nmechani cal equipnment outside which wll have an
encl osure around it which will essentially be just a
wall to screen the nmechanical equiprment in the
interior.

You are very famliar with t he
requirenents to grant variances and for special
exceptions. First | will touch on the requirenents to
grant the wvariance. Staff feels that there are
several characteristics that nmakes this case unique.
Referring again to the plat, there is a rectangular

| ot and an adjacent irregular lot, Lot 823, that would
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be conbined to create the site for this devel opnent.

Neither | ot has a property line that abuts
the entirety of the public alley. That's when you
conbi ne both lots. The resulting |ot would not have a
public alley along its entire rear property line. It
does appear from our review of the plats in the area
that we can confirm the Applicant's statenent that
this is one of the few interior lots that does not
have a continuous rear property line along a public
al l ey.

In addition, we think that it's unusual
because the unusually w de dinension of the right away
of K Street. This property could possibly be built to
a height of 168 feet. O course, that's not allowed
on the zoning regulations. |It's [imted to 130 feet.
But based on the height act, it would be 20 feet plus
the width of right away in front of it. So we think
t hat nmakes the property somewhat uni que.

As for the location of the core, Staff
| ooked at just taking the core volune that exists and
plopping it in the mddle of a building that's 65 feet
w de. It appears that the core and the circulation
area in front and behind it is approximately 35 feet
in depth. So to put it in the mddle of a 65 foot

deep footprint, you wind up with 30 feet in the front
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and back.

If there was any additional square footage
that was taken away for circulation, then you have
less than 15 feet of clear space for the office space
whi ch appears to be very limting in ternms of how the
site could be used. As has currently been experienced
of Staff with regard to design, we did not go in and
try to redesign the core to make it work. Ve t ook
what they presented as what the requirenents would be
and worked with that.

Based on what was presented, we think that
the case for not being able to work with the existing
core within the allowable depth to create the space
that was needed for its office developnent did tend to
be one that we could support. Therefore, we thought
that the granting of the variance for the rear vyard
set back would be appropriate based on the difficulty
in accomobdating the core wthin +the allowable
footprint.

As for the penthouse, we note that the
pent house enclosure would only be six feet from the
rear property Iline. However, w th the additional
space with the building being 16 feet from the rear
building lot wall, but the building wall is 16 feet

from the rear property line, we would think that in

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

114

essence the southern end of the penthouse enclosure
woul d be 22 feet fromthe southern property |ine which
in effect would give enough protection for a property
south of there.

W note that the conprehensive plan also
supports this type of developnment in the area of the
site. Staff notified the office tenants to the
adj acent buildings to the south. It took sone effort,
but we finally got into one of the offices to talk to
sonmeone in the building to see what they thought the
i npact of this devel opnment woul d be.

Attached to our report is a fax that we
received from the residents explaining what their
concerns were. Briefly, the residents expressed
concern about the height of the building, the
potential inpact on air and light. | wll note on the
orientation map that shows the alley and the adjacent
property that the building is located to the north of
the bank property and that the open space is open to
the north of the bank property.

The sun in this area goes from east to
west. Therefore, the height of the building north of
the bank property would seem to have a m ninmal inpact
on the amount of light that would get into the

bui I di ng. This is actually reinforced by the
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illustration that's before me, sun exposure condition.

Since the bank property is nmuch shorter
than the surrounding buildings, I'm talking about the
Carey Building on the corner, this property, and then
there appears to be another tall building to the east,
the inpact of having a taller building on this side
would seem to be mninmal because nost of the |[ight
would conme in either comng east to west or from the
sout h. That was our basic assunption given the
circunst ances that were presented to us.

So based on that information, we canme to
the follow ng conclusions with regard to the concerns
expressed by the adjacent residents. The first
conclusion is that the 130 foot building height is
permtted as a matter of right because the adjacent
right of way in front of the property is over 110 feet
wi de. The tenants' building is located to the south
and in fact changes that the tenants proposed to nake
to the existing conditions would allow nore |ight and
air to get to the lower levels of this property.
Al though the rear structures would still cover the
first floor.

In addition, because nost of the |[|ight
enters from overhead from the east to the west, then

we don't think that there should be a reduction in the
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amount of light that goes to the building. Agai n,

these are basic assunptions based on the orientation
of the site and the property attached and the bank
property to the south.

W also sent copies of the application to
the Metropolitan Police Departnment, Fire Departnment,
and Departnment of Public Wrks. The Public Wrks
Department has not responded to our inquiry. The
Police Departnment and Fire Departnent sent responses.

They conditionally reconmmend  approval of t he
application. I think you may have received an
addi tional response that was a fax that was submtted
subsequent to ny report.

At any rate, based on these findings, the
Ofice of Planning recomends approval of the variance
for the rear yard set back to 16 feet for the upper
floors of the proposed devel opnent and approval for
t he special exception to produce the required set back
for the penthouse from 18 and a half feet to six feet.

That concludes our report. W'l stay to answer
guesti ons.

CHAI RPERSON GRI FFI'S:  Thank you very nuch

What was the additional report that you thought m ght
have been faxed in?

MR JACKSON: | have one from the Fire
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Depart nment .

CHAI RPERSON GRI FFI'S: Yes.

MR JACKSON: That may be another
application. |'msorry.

CHAl RPERSON @RI FFI S: I don't have

i ndi cation t hat we had anyt hi ng addi tional ly
subm tted.

MR JACKSON | should say that we
forwarded a report to the Departnent of Public Wrks.

W were expecting that the Public Space people would

respond having to do with putting the access fromthe
alley into the garage and to the fact of protecting
over the right of way. But to date, no response has
been returned.

CHAI RPERSON &R FFI S: Very wel | .
Questions fromthe Board of the Ofice of Planning?

VI CE CHAI RPERSON RENSHAW | want to thank
M. Jackson for his report. It's very conprehensive
as usual . On page two, just a very mnor point, is
this a typo where you talk about M Street in the first
par agr aph?

MR JACKSON. The architectural plans, is
t hat what you are | ooking at?

VI CE CHAI RPERSON RENSHAW "The first

floor retail along M Street frontage.” Aren't we
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tal ki ng about K Street?

MR JACKSON. Yes we are.

VI CE CHAI RPERSON RENSHAW Al right.
Thank you. In the last --

CHAI RPERSON Rl FFI S: lsn't t hat a
transfer retail devel opnment that we're | ooking at?

MR JACKSON: Not in this case, no.

VI CE CHAl RPERSON RENSHAW Not in this
case.

CHAI RPERSON GRIFFI'S: | see.

VI CE CHAI RPERSON RENSHAW So in tw
pl aces in that paragraph, just a correction.

MR JACKSON. Al right. Thank you.

CHAlI RPERSON GRI FFI S: I was just joking
with that case. You were concerned with ny attention
to this application. Any other questions from the
Boar d? Very well. Does Applicant have any cross
exam nati on questions of the Ofice of Planning?

MR CAIN No, sir.

CHAl RPERSON GRI FFI'S:  Parties? Yes.

MR SULLI VAN Briefly. Marty Sullivan
representing Chevy Chase. M. Jackson, you seened to
say that the unusual width of K Street is a uniqgue
condi ti on.

MR JACKSON: Only with regard to the
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potential height that could be built on this property
if it was just left to the Height Act. Wth this
case, it seens to be unusually w de since nost of
downtown is usually between 80 and 120 feet.

MR, SULLI VAN So the rmaxi mum height
permtted under the Height Act and the zoning regs is
130 feet.

MR JACKSON: In nost |ocations. There
are sone specific instances where it can exceed that.

MR SULLI VAN Do you know what the
maxi mum permtted height wunder the Height Act and
zoning regs is generally is on 15th Street? Do you
know what the width of 15th Street is?

MR JACKSON: No | don't.

MR SULLIVAN. Do you know what the wi dth
of 16th Street is?

MR JACKSON: Well, 15th Street appears to
be 100 feet, so that would be 120 feet.

MR SULLIVAN.  You stated that the rooftop
structure now would only be 22 feet away from the
Chevy Chase property if this variance and special
exception were approved. Do you know what the
distance would be if the variance and specia
exception were not approved?

MR JACKSON: No. Because if the vari ance
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and special exception were not approved assum ngly
they would have to relocate the core itself which
could shift it north or south.

MR SULLI VAN Do you know what it would
be required to be?

MR JACKSON: It would be equal to the
hei ght of the encl osure which would be 18.5 feet.

MR SULLIVAN: Plus the required set back

MR JACKSON: Yes. Because it would be
18.5 feet fromthe edge of the building.

MR SULLI VAN So it would be 18.5 feet
plus the required set back of 27 feet. I's that
correct?

MR JACKSON:  Yes.

MR SULLI VAN Wiich is sonmewhere around
44 or 45 feet.

MR JACKSON: Yes.

MR. SULLI VAN I have no further
guesti ons.

CHAI RPERSON &R FFI S: Thank you.
Actually, a quick clarification. You had nade a

statement in your reporting that there was just a
mechani cal equi pnent and then they are surrounded with
no roof. But I want to nake absolutely clear that

what is showing is that it is in conpliance with 411
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in ternms of a single height of the penthouse.

MR JACKSON: Right.

CHAl RPERSON GRIFFI'S:  So al though you are
drawing a distinction, there's a mechanical room or
enclosure and then there's the core. It is one
pent house that we're | ooking at which goes to it.

MR JACKSON: R ght.

CHAI RPERSON GRIFFIS: O they could have a
proper set back if that screen wall was six feet.
Then they would need relief fromthe 411 in terns of
differing heights. So you get caught either way in
terns of what this application is.

MR JACKSON: Right.

CHAI RPERSON  QRI FFI S: Ckay. Anyt hi ng
el se?
MR JACKSON:  No, M. Chairnan.
CHAI RPERSON GRI FFI'S:  Let us nove on then.
| have an indication of the ANC2F report. Ms.

Renshaw, do you have that?

VI CE CHAI RPERSON RENSHAW | don't.

CHAI RPERSON GRIFFI'S:  Ch, in fact, | have
indication that there is no ANC report.

MR CAN Excuse ne, M. Chairnman. Ve
got a faxed copy of their report |ast night.

VI CE CHAI RPERSON RENSHAW Do you have a
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copy with you?

MR CAIN | do.

CHAI RPERSON GRI FFI'S:  That was distributed
to us this norning. It was handed to us.

MR CAIN |I'masleep at the switch here.

VI CE CHAl RPERSON RENSHAW Al right. W
do have it.

CHAI RPERSON QR FFI S: M. Moy had
mentioned that as one of the things we needed to waive
in. It was handed to us as we were comng out. I's
there any objections to the Board or any of the
Applicant or party in accepting and waiving our rules?

If there is no indication, | think we can waive and
accept the report. Ms. Renshaw, do you want to
sumari ze?

VI CE CHAI RPERSON RENSHAW  The report from

ANC-2F is dated January 13. It's signed by Helen
Kraner, the Chair. At its neeting on January 8, a
guorum was present. They voted five to zero to

support the application of NEST and Totah Venture or
the special exception to allow the mechanical
pent house not neeting the set back requirenments and
the variance for the rear vyard requirenents under
section 774.

A discussion of the issue of whether a
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variance is required for an additional 0.4 FAR It
said it's not necessary under the zoning regulation,
but ANC 2F supports it if the zoning adm nistrator
persists in his mstaken opinion. The conmm ssion
wel cones the proposed replacenent of two derelict,
vacant buildings wth a new building havi ng
architectural nerit.

CHAI RPERSON  GRI FFI S: Very well. Any
comments on the ANC report fromthe Board?

(No response.)

CHAlI RPERSON (Rl FFI S: I think we can nove
on. | will just note as the Ofice of Planning report
indicated that they did have a letter from fire and

EMS departnment which was attached to their report.

VI CE CHAI RPERSON RENSHAW Wth
condi tions.

CHAl RPERSON  GRI FFI S: Wth conditions.
That's all | have in terns of agency reports. Let us
nove on then. Is there anyone here attendant to

application 16966 to give testinony in support of the
application? Persons in support.

(No response.)

CHAI RPERSON Rl FFI S: Then let us go to
parties in opposition for the presentation of their

case. GCentlenen, if | could ask you to nake sone room
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for t he party in opposition to have their
presentati on.

MR SULLI VAN: Good afternoon, M.
Chai rman and Menbers of the Board. M/ nane is Marty
Sullivan of Shaw Pittrman here representing Chevy
Chase. As you have already seen, Chevy Chase is the
property that is directly abutting the Applicant's
property along alnost its entire wdth of the rear of
that property. It's probably about 80 or 90 percent
of the rear of that property, not half.

You have a statenent in the record. I
would just like to briefly touch on sonme points from
that statenent. As to the exceptional conditions of
the Applicant's property, | believe size of the
property was nentioned. The Applicant's property may
be small by sone standards. By the standards of this
square, it's definitely not exceptional.

O the 11 or 12, if you count both of
their properties, properties in this square, there are
three large properties over 20,000 square feet and
then there are eight snaller properties. O those

eight properties, the Applicant's property happens to

be the |argest. As to shape, it's very narrowy a
squar e shape. I"m not sure what's exceptional about
that. It has a small cut out in one corner. So does
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t he adj acent Chevy Chase property.

As to depth, the reason we have the rear
yard set back requirement is to protect the property
which would be affected by relieving one of this
requi renment under the zoning regulations. It is based
on height for a reason. Presumably as the height
increases, the need for the set back is greater.
Therefore, if the depth of the property is not as
long, then you still need the sane anount of set back
regardl ess of that depth.

As to the unique conditions nentioned by
the Ofice of Planning regarding the wdth of K
Street, all of K Street has that width for one thing.
And 15th Street has the width of 115 feet and 16th
Street is 160. So nost properties in that area are
permtted a height of 130 feet under the Height Act.

Regarding practical difficulty, despite
all the discussion of elevators and floor plans and
GSA requirenents, the practical difficulty is that the

property possibly can't be developed with the anobunt

of square footage that the developer would like to
develop it wth. As a result of the size of the
property, | don't know if that goes to the level of a

practical difficulty because they can't get the square

footage that they need.
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Qoviously if the height is |lower, you get
a bigger footprint because you don't need as nuch of a
rear vyard. Maybe then the footprint of the building
can acconmmodate sonme of these design issues brought up
by the Applicant. Regarding the substantial detrenent
to the public good, regardless of whether you find a
hardship or a practical difficulty wth the
Applicant's application, if there is a substantial
detrenent to the public good, the Board should stil
not approve. I would point you to a
letter | believe you have in the record from tenants

of the Chevy Chase property. This is how we first

di scovered that this case was going on. From ny
statenent, | did not nmean to inply that the Applicant
had not served notice properly. | did not want to use

that as the reason that the Applicant had failed in
any way. That was just the fact, that Chevy Chase did
not know about it. That was why we filed | ate.

The tenant in the letter has stressed to
us that they wsh to enphasize their strenuous
objection to the proposed variances. They saw it as

an encroachnment into the enjoynent of the l|ight and

air, light and space. | think | wused those words
i nt erchangeabl y. So that was what we neant by
"space,” light and air that currently exist and that
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S currently provi ded for under t he zoni ng
regul ati ons.

Apparently the tenants believe that there
is going to be econom c danage. They have in their
letter threatened or inplied a reduction in rent.
Therefore, already we have suffered sone econonmc
damage because we have to be here at this hearing.
But Chevy Chase agrees with the tenant that noving a
property or a building 40 percent closer than is
permtted under the zoning regulations when there is
only 27 feet there to begin with, it's 130 foot
buil ding and the Chevy Chase building is six stories,
it can't help but have a significant effect on the
light and air to the Chevy Chase buil di ng.

MEMBER ETHERLY: M. Sullivan, if | could
interrupt for a quick nmonent. | want to get a little
bit of assistance just in ternms of orientation. You
note that there are a couple of illustrations that
have been provided by the Applicant. There was sone
reference to the proximty of your property to the
subj ect property.

Once again unfortunately we don't have
them | abeled yet so | can't necessarily identify them
by exhibit nane. In terms of the two large

phot ographs of the rear alley, could you indicate once
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again where the Chevy Chase property is located in
that alley if you see it represented on one of the
phot ogr aphs?

MR SULLI VAN I'm not sure | see it
represented. That's it. That's the extent of it.

MEMBER ETHERLY: Ckay.

MR SULLI VAN If I'"m | ooking correctly,
the first two pictures on the top left, it's this wall
back here. (Indicating.)

CHAlI RPERSON GRI FFI S: That's part of it.
The one picture over. Ri ght there. (I'ndicating.)
That's the edge of the rear of the Chevy Chase
buil ding. Correct?

MR SULLIVAN: Correct.

MEMBER ETHERLY: Terrific. Thank you very
much, M. Donnally. M. Sullivan, once again |'m
asking nore just from the standpoint of getting a
sense for the logistics of your ©property, not
necessarily because | believe it mght be germane. |
don't know yet. In terms of how the tenants spaces
are laid out on the rear of the building, do you have
a sense of how those floors or those w ndows are being
used on the back there?

MR SULLI VAN I'd have to say that |

don't have a very specific information on that.
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MEMBER ETHERLY:  (Ckay. No problem Once

again, there was an indication during the Applicant's
case in chief referencing sonme of the boarded up
wi ndows toward the Ilower floors. Wiile 1'm not

necessarily thinking that mght be an issue or any

germane point, |I'mjust trying to get a sense of how
that space is being currently used. Thank you, M.
Chai r.

CHAI RPERSON GRI FFI'S:  Gkay. M. Sullivan,
anyt hi ng el se?

MR SULLIVAN  Yes. Just one nore point.
Regarding the requirenent that an approval of a
variance not inpair the integrity of the zoning
regul ations, as to the unique condition alleged that
the property actually abuts a property |line as opposed
to a public alley, | believe would absolutely inpair
the integrity of the zoning regulations in this way.

There are two possi bl e nmeasurenent points for the rear

yard.

One is if you abut a property. Another is
if you abut an alley. If you abut an alley, you get
an extra ten feet. If it's a 20 foot alley, you get

to use the mdpoint neasuring point of that alley.
The fact that they are actually subject to a |less

advant ageous neasuring point should not be a unique
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condition which grants themrelief fromthat neasuring
poi nt . It's a boot strap argunment saying because
we're subject to 774.9(b) | believe it is that then we
are entitled to relief fromthat particular section.

So | believe it actually nmakes that
section null and void theoretically. Any property
owner that needs a variance now can cone in and say
I"'m subject to the neasuring point on the property
line rather than mdpoint of the alley. Therefore, |
should not be subject to a neasuring point on that
property |ine. | believe that directly inpairs the
zoni ng regul ations.

As to the case in general, | don't think
the all eged unique conditions of size or shape rise to
the level of approval of a variance. Therefore, it
generally inpairs the =zoning regulations in that
respect. On behal f of Chevy Chase, we request that
the Board deny this variance request and special
exception request. Thank you.

CHAI RPERSON (Rl FFI S: Very well. Thank
you. Cross examnation and then we'll take Board
guesti ons.

MR CAIN Thank you, M. Chairnan. M.
Sullivan, is it the position of Chevy Chase Bank that

the current conditions enhance the value of their
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property?

MR SULLI VAN I"'m not in a position to
know what their viewpoint is on that actually.

MR CAN Do you or the bank see any
inprovenent in the existing condition from the
proposal of the Applicant to provide glass where there
is now concrete in the rear of the existing structure?

MR SULLI VAN Until these photos showed
up, the tenants or any representative of Chevy Chase
has not been informed regarding these plans. The
Appl i cant spoke to both adjacent neighbors and spoke
to sonebody across the street but never seened to
approach Chevy Chase. So they are not famliar wth
t hese pl ans. | don't know what they would say about
t he design of the back of the buil ding.

MR CAIN Do you know what they woul d say
about the proposal to drop the level of the structure
i medi ately adj acent fromtwo stories to one story?

MR SULLI VAN I don't think 1| know
specifics that would allow ne to negotiate what they
woul d or would not like. | think they woul d have been
amenabl e to that process earlier

MR CAIN Do you know whether the bank
has an opinion or whether you have an opi ni on whet her

it would be an inprovenent to have a |andscaped
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terrace in place of existing exhaust hoods adjacent to
t he bank bui | di ng?

MR SULLIVAN. | don't have an opi nion.

MR CAIN. How | ong has the bank owned the
property?

MR SULLIVAN. | don't know the answer to
t hat .

MR CAIN Do you know if the bank owned
the property in 19897

MR SULLIVAN | do not.

MR CAIN Do you know if any of the
tenants who were signatories to the letter you
referenced to the Board were in residence in 19897

MR SULLIVAN  No | do not.

MR CAIN Do you know if any of the
tenants who were signatories to the letter are
currently in | ease negotiations with the bank?

MR SULLIVAN: It is ny understanding from

the letter that these |eases are long term fromthis

poi nt .

MR CAIN | don't want to repeat M.
Etherly's question, but | would like to make sure
we' ve covered the point. Do you have any information

about what is housed or what occupies the various

floors of the Chevy Chase building in the rear and
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particularly on the corner that would |ook out on the
new construction?

MR SULLI VAN | have no evidence or
testinony to rebut what the Applicant has presented
regardi ng that side of the buil ding.

MR CAIN I"m not so nuch asking you to
rebut it. I'm asking if you know what is in there.
Is there an office suite? 1Is there a neeting roonf

CHAI RPERSON GRI FFI S: Do you know what is

in there?

MR CAIN Is there a back of a house?

MR SULLIVAN:. No | don't.

CHAl RPERSON GRI FFI'S:  Ckay.

MR CAIN | have nothing further, M.
Chair.

CHAI RPERSON (Rl FFI S: Thank you. Boar d
gquestions for M. Sullivan at this tine? M.
Sullivan, if | follow your |ogic sonewhat, first of
all you have the Chevy Chase tenants that are
conplaining that they wll have loss of use and

econom ¢ i npact because of the loss of light and air.
But you've  just indicated that one  of t he
possibilities to bring a matter of right is not to go
hi gh enough and therefore reduce the rear yard. How

do you balance those two argunents? Basically the
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Applicant could as a matter of right nove the rear
yard even further and closer to your «client's
bui | di ng.

MR SULLI VAN Vell, the first point is
that it would be in accordance wth the zoning
regul ati ons. Presumably those regulations were
witten for a reason. Presumably the length of the
rear yard is directly related to the height of a
buil ding for a reason.

CHAI RPERSON GRIFFI'S:  If | follow, then it
woul d be the matter of the opinion of your client that
the height is going to have nore of an inpact in fact
on the light an air than necessarily the dinension of
the rear yard.

MR SULLIVAN. That's how | understand it,
yes.

CHAI RPERSON GRIFFI'S: Cay. | don't have
anything further. Anyone else?

(No response.)

CHAI RPERSON (Rl FFI S: Very well. Thank
you very much, M. Sullivan

MR SULLIVAN:  Thank you.

CHAI RPERSON  GRI FFI S: Let us go to
cl osi ng. Let nme just interrupt the flow of things

here as people are comng in for our afternoon session
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that should have started already. W wll be taking
a lunch recess very briefly | wll say after the
concl usi on. W are now going to hear concluding
remarks by this Applicant. W should be going to
unch within five to ten mnutes. W wll return and
call our first case in the afternoon at 2:30.

COW SSI ONER PARSONS: M. Chairman, | had
a couple of questions that | wanted to ask the
architect. | know |'mout of order.

CHAl RPERSON GRI FFI'S:  Let's take questions
now before we go to closing remarks then.

COW SSI ONER PARSONS: M. Donnally, is it
possible to take the heating and ventilating
requirenent that you're placing within the penthouse
and splitting the difference, that is having half of
that unit on the north of the core and nmechanical room
and the other? In other words, can we nove sone of
this material that's in that HVAC systemto the north
si de of the penthouse?

MR DONNALLY:  Nunber one, it's nuch nore
efficient if it's a single unit. Nunmber two, if you
even split that in half and you have the clearance
around the unit that's required and put it on the
front, we would be very close to violating the front

yard.
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CHAl RPERSON GRI FFI'S: So your point is you

don't just cut it in half and take half on one side
and hal f on anot her.

MR DONNALLY: Unfortunately, when you cut
it in half, you wind up needing nore roof area because
you need nore clearance on two units instead of just
one.

COW SSI ONER PARSONS: | thought that was
the answer. Thank you.

CHAI RPERSON GRIFFIS: Is that it?

COWM SSI ONER PARSONS:  That's it.

CHAI RPERSON (Rl FFI S: Very good. Unl ess
there's any cross examnation of the testinony that
was just heard. I ndi cati ng no. Let's go to closing
remarKks.

MR CAIN Thank you, M. Chairnan. I
don't think under the circunstances | need to bel abor
our way through the record and through the testinony.

W quite obviously believe that we've net the
standard for uni queness. |  think M. Jackson
described it very well. W think the Board agreed
with that characterization ten years ago. W have not
found anything to suggest that there had been any
mat eri al changes in the imediate surroundings

regarding the property and their alley service in the
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i nterveni ng peri od.

W think that if we are the only folks in
the square who have to have a different nmeasuring
point, that nakes wus different. That rmakes us
certainly different from Chevy Chase Bank which
doesn't have that issue. Nobody else has that issue.

But apparently nobody else in that box around us has
that issue either. So | don't think it's fair to
characterize the fact that we're asking for a variance
as an opening of the door to casting aside a neasuring
point that is useful in many other circunstances.

W don't think that it is in the public
good to have the existing conditions continue. They
have continued far too |long. Everybody that we've had
opportunity to speak to about the project has said
pl ease tear it down, the sooner the better. That puts
us in the position then of trying to design a building
t hat works on the site.

It's not a generous site. It has 93 feet
down one dinension, 85 feet down the other dinension,
and an 80 foot frontage, then an irregular rear yard
and an alley comng in off a stub of it. If you do
the arithmetic, a 27 foot rear yard and an 18 and a
hal f foot penthouse set back, you are already 45 feet

into at nost a 93 foot depth of building, possible
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into the |ot.
Then the core itself is going to nove the
whol e apparatus further to the front of the building.
Before you know it, you have no space at all in the

front that you can even consider putting on the market

to an intelligent tenant. The bulk of the office
space them becones in the rear. That just doesn't
wor K. | think M. Donnally walked us through what

that does to the layout, why it is inefficient, why it
woul d not be appealing to anybody in their right mnds
except perhaps a specialty wuser for the entire
bui I di ng.

So we think the practical difficulty and
t he uniqueness drive each other in this case. You
can't talk about one w thout considering the other.
You nove the yard and you change everything. You nove
t he penthouse and you change everything. W are in a
tight circunstance. W are not a historic structure.
W are trying to build a new building in an infill
| ocation that is not overly generous, that is a
conpletely built in environnment around us, and trying
to take into account the effects on the neighbors.

W have a historic structure on one side.
VW'll never be able to go in that direction. The

Carrey Building on the other side is probably a good
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candidate for historic designation if anybody should
ever have designs on doing anything to that buil ding.

So we submt to you that the application
does indeed neet the standard for area variance, that
we have practical difficulty, and we have the
requi site unique circunstances situation. W don't
have a laundry list of circunstances, but we have a
uni que situation. That ought to be sufficient.

W think noreover that the design team has
tried to take into account the effect of light and air
on the adjoining properties. They have tried to
respond that we have done the best we can do to
mnimze the inpacts. Bearing in mnd what M.
Jackson had to say about the transit of light in that
| ocked in narrow area, we don't think we are creating
any significant dimnution of light and air. If we
use the building materials that we've talked about
using and replace that concrete structure wth a
wi ndowed structure, it can only help the situation
back there.

So we think that on balance when you
deliberate we hope you wll agree that the visual
inpacts, the light and air have been reduced to the
extent that we can deal with themin a practical, rea

worl d nanner. We believe therefore that the vari ance
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and the special exception can be approved w thout
substantially inpairing the integrity of the zoning
regs and maps. And we ask you to do that.

CHAl RPERSON GRI FFI'S:  Thank you very nuch.
W had tal ked about |eaving the record open for the
subm ssion of a response to -- Wll, Staff will help
me out because now |I'mnot recalling what | said.

MR CAIN And | didn't wite it down at
the tine.

CHAI RPERSON (RI FFI'S:  Party status?

MR JACKSON: You wanted additional
information from the zoning admnistrator to nodify
the --

CHAI RPERSON GRIFFI'S:  That's what it was.
The letter fromthe zoning admnistrator. The record
will stay open for that. That's not going to need any
response. That's a referral from the ZA | would
suggest that we set this for a date. Let's see if the
dates work if we could neet on February 4. W would
ask for the parties and Applicant to submt if so
noved brief findings and conclusions attendant to this
case. M. My, why don't you run nme through the
schedul e?

MR MY: M. Chairman, that would give us

five cases for decision making on February 4. The
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additional nmaterials based on February 4 if we could
have submtted to the office by January 21. s that
t oo cl ose?

MR CAIN. That's too close, M. Chairnan.

| can't deal with that.

CHAI RPERSON GRI FFI S: Ckay. So we're not
going to nake it to February 4.

MR MOY: | would suggest then February 11
with submssion to the office then of -- Could you
make January 287

MR CAIN | have a whole series of
depositions comng wthin the next ten days.

M5. BAILEY: Wuld you like to suggest to
us the date when you can make it on a Tuesday?

MR CAN If the deadline would be
February 4 for a neeting on February 11, | should be
able to neet that.

M5. BAILEY: M. Cain, we can't hear you,
sir. Could you speak up?

MR CAIN I'msorry. |If the deadline for
the neeting on February 11 would be February 4, |
coul d neet that deadline.

CHAI RPERSON &R FFI S: Ckay. So vyour
subm ssion in by February 4.

MR CAIN W' re tal king about proposed
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findi ngs and concl usi ons.

CHAI RPERSON  GRIFFI S: Ri ght. M.
Sul l'ivan, can you nake that date? He's indicating
yes. Any other problens, questions? Can we set this
for February 117

(No response.)

CHAl RPERSON  RI FFI S: Then it's done.
Very wel | .

MR CAIN.  Thank you for accommobdati ng ne.

CHAI RPERSON GRIFFIS: W're just going to
give your honme address to our applicants in the
afternoon of February 11 knowing that we'll probably
be starting our afternoon |late then also based on al
the back Iog we had. That being said, | think that
finishes our norning session. I would adjourn the
nmorning public hearing of the Board of Zoning
Adj ustnents of January 14. W will be back by 2:30.
Of the record.

(Whereupon, at 1:44 p.m, the above-

entitled matter recessed to reconvene at

2:47 p.m the same day.)
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AF-T-EERNOON SESSI-ON

2:47 p. m

CHAI RPERSON GRIFFI'S:  On the record. Good
afternoon, |adies and gentlenmen. | would like to cal
to order this 14 January 2003 public hearing of the
Board of Zoning Adjustnents of the District of
Col unbi a. M/ name is GCeoff Giffis, Chairperson.
Joining ne today is the Vice Chair, M. Anne Renshaw,
M. Curtis Etherly, and representing the National
Capital Planning Comm ssion is M. Zaidain.

Copies of today's hearing agenda are
available to you. They are located at the table that
is adjacent to the door you entered into the hearing
room Please be aware that the proceedi ngs are being

recorded. There are several things attendant to that.

First of all, when comng forward to speak to the
Board all those planning to give testinony should
fill out two wtness cards. Wtness cards are

available at the table where you entered in and also
at the table in front of us. Those two w tness cards
go to the recorder who is sitting to ny right.

W would also ask that people present
refrain from any disruptive noises or actions while
the hearing is in session so as not to disrupt anybody

giving testinmony or the Board' s concentration on the
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case. Al so, when you conme forward to speak to the
Board, you will need to speak into a mcrophone. That
m cr ophone should be on. | would also ask as you cone

forward to state your nanme and address once for the

record.

The order of procedures today for specia
exception and variances will be first statenments and
wi tnesses of the Applicant. Second would be any

governnment reports. Those include of course Ofice of
Planning and DDOT or any agency reports attendant to
an application.

Third would be reports from the ANC, the
Advi sory Nei ghbor hood Conmi ssi on. Fourth would be
parties or persons in support. Fifth would be parties
or persons in opposition. Finally sixth we will have
closing remarks by the Applicant.

Cross exam nati on of W t nesses is
permtted by the Applicant and parties in the case.
The ANC within which the property is located is
automatically a party in the case. The record will be
closed a the conclusion of each hearing on the case
except for any materials specifically requested by the
Boar d. The Board will be very specific on what that
material should be and when it is to be submtted into

the Ofice of Zoning. After that information of
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course the record would be finally closed and no ot her
i nformati on woul d be accept ed.

The Sunshine Act requires the public
hearing in each case be held in the open and before
the public. The Board nmay, however, consistent wth
its rules and procedure and the Sunshine Act, enter
executive session for the purposes of reviewing the
record or deliberating on a case.

The decision of the Board in contested
cases and in all cases nust be based exclusively on
the public record. So we ask people present today not
to engage Board Menbers in conversation so that we do
not give the appearance of not deliberating wholly on
the public hearing and the case presented.

I will ask that everyone now turn off any
cell phones or beepers at this time so we don't have
any other types of disruptions for the proceedings.
W did have a norning session that ran over. W are
starting our afternoon late, so we wll assess the
time needed to address all the cases that are here
t oday. But we will rmake our best effort to conplete
our session by 6:00 p.m

I think we should take up any prelimnary
matters at this tinme. Prelimnary matters are those

which relate to whether a case will or should be heard
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t oday such as a request for post ponenent s,
conti nuances, wthdrawals, or whether proper and
adequate notice of the hearing and application has
been provi ded.

If you are not prepared to go forward with
a case today or if you believe the Board should not
proceed, now is the tinme to raise such a matter. You
can indicate that you have a prelimnary matter by
comng forward and sitting at the table in front of
t he Board. I would ask Staff if they have any known
prelimnary matters for our entertainment at this
poi nt .

MS. BAILEY: M. Chairman, Menbers of the
Board, good afternoon. | believe, M. Chairman, there
are two. One of which I will discuss. M. Chairnman
| believe you will pick up on the other one. The
first one has to do with Application 16964, D.C
Public Schools on behalf of Verizon Wreless, Inc.
That application has been wthdrawn, M. Chairman, and
no further action is required.

CHAlI RPERSON GRI FFI S: Very good. Thank
you very nuch. The second prelimnary matter is |
would like to shuffle our schedule. | am going to be
calling the appeal, 16950, first.

Appl i cation 16963 of Toni Thonmas
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Associates, Inc., we have received the entire file.
The Board has read it and reviewed it. There is sone
concern. Wt | am going to ask the Applicant to do

is step out into the Ofice of Zoning and talk to
Staff briefly.

Then we may have a direction that we'll be
going wth that application. | think that would be
the best use of the Board' s and the Applicant's tine.
That being said, let us call the first case of the
af t er noon.

MS. BAI LEY: This is a continuation, M.
Chairman. It's an Appeal Nunber 16950 of the West End
Ctizens Association, pursuant to 11 DCVMR 3100 and
3101, fromthe adm nistrative decision of David d ark,
Director, and Robert Kelly, Zoning Adm nistrator,
Departnent of Consuner and Regulatory Affairs (DCRA),
in the issuance of Certificate of Cccupancy (C of O
Nunmber (COB9477, issued on August 16, 2002, to Ceorge
Washi ngton University, permtting the occupancy of the
subj ect prem ses by apartnent (residential) and
par ki ng use. Appellant alleges that the C of O was
issued without full conpliance wth Zoning Conm ssion
Order Nunber 746-C. The subject property is |ocated
at 1957 E Street, N W

M. Chairman, this is a continuation of a
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case that was previously heard by the Board. |Is there
anyone who will be testifying today who was not sworn
in previously and needs to be sworn in? Ckay. Please
stand to take the oath. Please raise your right hand.
VWHEREUPQON,
DOROTHY M LLER, ELIZABETH ELLI OTT, BARBARA KAHLOW and
SARA MADDUX
were called as wi tnesses and, having been first duly
sworn, were exam ned and testified as foll ows:

M5. BAI LEY: Thank you very nuch. M.
Chairman, if |I'mnot mstaken, the Appellant presented
their case the last tine this case was before the
Boar d. The Zoning Adm nistrator also spoke at that
time. 1s the property owner present today? | believe
that's where we pick this case up, M. Chairman.

CHAl RPERSON GRIFFI'S:  Is that correct?

MS. BAILEY: No, it's not correct?

CHAl RPERSON &Rl FFI S: |  don't know
Actually, M. Feola, if you would cone forward.

VI CE CHAl RPERSON RENSHAW As M. Feola is

sitting down and gathering his notes, may | say that |

wasn't here for the Decenber hearing? | wanted to |et
you know that | have reviewed the materials in the
file save the transcript of the hearing. Ve will

catch up with that transcript before any decisions are
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made.

CHAlI RPERSON GRI FFI S: Very well. So you
wll reviewthe entire record for that.

VI CE CHAI RPERSON RENSHAW  Yes | will.

CHAI RPERSON  GRI FFI S: Excel | ent. M.
Feola, is that correct as to where we left off in the
presentati on of your case?

MR. FEQLA: Thank you, M. Chairman. Phil
Feola with Shaw Pittman on behalf of the University,
the property owner. No, | believe the University
conpleted its testinony and was cross exam ned by both
t he Appell ant and the ANC and the Board.

CHAl RPERSON GRI FFI'S:  Very wel |.

MR FECLA So | think we are finished
w th our direct case.

CHAI RPERSON QR FFI S: That was ny
recol | ection too. | think we'd start then with the
ANC if I'mnot m staken.

MR FECLA s it appropriate, M. Chair,
to bring up a prelimnary matter with regard to the
ANC?

CHAI RPERSON GRI FFI'S: Yes.

MR FEQLA: | received a copy of a letter
signed by ANC Conm ssioner Dorothy Mller 2A-04

indicating the ANC s request that the rules be waived
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to allow them to nake a presentation. | guess |
didn't see, and maybe | didn't have it, a resolution
or sone official docunent fromthe ANC delineating its
position on this matter. Maybe the Board has it, but
| have not seen it.

CHAI RPERSON GRI FFI'S:  Ckay.

MR FECLA And |  think the rules
specifically require that the ANC at a proper neeting
with proper notice with a quorum present vote on what
position it wants the Board to take. If that
resolution isn't in the record, | would suggest that
it is inappropriate for M. Mller to nake a
presentati on.

CHAI RPERSON GRIFFI'S: Very well. | think
| understand. Ms. Mller?

M5. MLLER W are automatically a party
to the case.

CHAI RPERSON GRIFFI'S:  If | could just have
you i ntroduce yourself.

M5. MLLER |I'mDorothy MIler.

CHAI RPERSON GRI FFI'S:  Thank you.

M5. MLLER I"'m ANC 2A-05 which this
property is located in. W have elections, so we wll
neet tonorrow night to choose a chair. W did have a

speci al neeting. This special neeting is what |I'm
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testifying to today. | was chosen to represent ANGC 2A
with Ms. Elliott presenting the testinony.

CHAI RPERSON GRI FFI S: Ckay. Let's get
direct with it. Do you have a letter stating that,
t he speci al neeting?

M5. MLLER Yes. | have given it to you.

CHAl RPERSON GRI FFI S; You submtted that

M5. MLLER Yes | did.

CHAlI RPERSON  GRI FFI S: That's going to
indicate that it was properly noticed, that there was
a quorum present, and there was a special neeting --

M5. MLLER That's right. As he said, he
got a copy of the letter.

CHAI RPERSON CGRIFFIS: | see. So there was
a special neeting of the entire ANC

M5. MLLER On the 29th. Ms. Elliott
left the commssion two days later. W have to el ect
a new chair at the first neeting which is tonorrow
ni ght. But we did nake a notion that we would nove
forward, that | would represent with the help of M.
Elliott who had been representing and has been chair
for the last two years.

CHAI RPERSON (Rl FFI S: Ckay. [f 1'm not

m st aken, M. Feola nmade the point that in the voting
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that a vote would have taken place as to the position
of the ANC. Is that your understandi ng?

M5. MLLER  Well, what we voted was for
the position all along that we had taken that we were
not a party to the case, basically except because we
are the ANC VW were not a party to the agreenent
that was witten up or anything like that. So the
commssion felt that M. EIliott could adequately
descri be or give the point of view of the ANC

CHAlI RPERSON GRI FFI S: | guess that's what
M. Feola is bringing up. Wuat is the point of view
of the ANC?

M5. MLLER That's what she's going to
give you this afternoon.

CHAI RPERSON  GRI FFI S: What is the
justification that Ms. Elliott has fromthe entire ANC
of their point of view?

M5. MLLER That we're not a party to the
agreenment, but we have to automatically be a party to
the case because it's in our ANC

M5. ELLIOIT: Chairperson Giffis, may |
interrupt?

CHAI RPERSON GRI FFI'S: Yes.

MS. ELLIOIT: |'m Elizabeth Elliott. I'm

i medi ate past chair of ANG 2A W voted at our
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Novenber 13 neeting, and | wll explain that in the
testinmony, to not take a position in this case but to
alert the Board as to what our position all along in
the case had been in the original Zoning Conm ssion
case. Qur position is not to take a position. W're
here just to give you sone information that we think
m ght be germane in maki ng your deci sion.

CHAlI RPERSON GRI FFI S: | see. M. Feol a
do you have a legal opinion on the establishnment of
the ANC as an intervenor? Cdearly in a variance or
speci al exception, the ANCis a party in the case as |
state every tine we open a session. But in terns of
est abl i shing intervenor status.

MR FEQLA: M. Chair, Phil Feola for the
record. No. | believe the ANC is a party to this
case.

CHAI RPERSON GRI FFI' S:  kay.

MR FEQLA: M concern is that we have no
indication in the record as Ms. Elliott just said and
the testinony she's about to deliver has been adopted
by the ANC They clearly have appointed her and M.
Mller to represent the ANC, but we don't know the
ANC s position by official resolution.

Your rules 3115.3 specifically restrict

testinmony of an ANC representative to that position
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taken by the ANC | woul d suggest another way around
this because | don't want to preclude the ANC from
participating is to hold the record open for a
resolution fromthe ANC. It can attach Ms. Elliott's
proposed testinony.

CHAI RPERSON GRIFFIS: | don't think that's
overly burdensone. | think we can use a little bit of
common sense in when we wait for that letter. The ANC
probably would not have put you in charge of comng
down and speaking if they were not sonewhat aware of
what you were going to say. | think M. Feola' s point

is well taken that we need to follow the regulation

3115. 3. Do you understand what we are requesting
t hen?

M5. ELLIOIT: "' m understandi ng what you
are requesting, but as | said we didn't have an
of ficial resolution. W sinply took a vote at that

time to say that our position would be not to take a
position in this.
CHAI RPERSON GRI FFI'S: Ckay. But even that
shoul d be stated sonewhere addressing the Board.
M5. ELLIOTT: Ckay. In a letter. Sorry.
| apol ogi ze.
CHAl RPERSON GRIFFI'S:  Frankly to the tota

letter of the law and entire intent of t he
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regul ations, the ANC probably would have seen your
witten statenent and approved it and sent you down
here to read it. |s everyone clear on that? I's
everyone okay on that? W'I|l |eave the record open
then to have that letter submtted in terns of a
formal action by the ANC establishing what position
they are taking in terns of the testinmony we are about
to hear. It wll nmake nore sense | think

M5. MLLER | need to give ny cards.

M5. ELLIOTT: | would also ask, an issue
has come up. Sone information cane to our attention
W would like to ask sone questions of M. David
Watts from GAU who sits on the foundation board of the
Foggy Bottom Feedi ng Program Foundati on. Apparent |y
he's not here today. Is there any way that we could
submt these questions to the Board and get a witten

response if you feel that's appropriate?

CHAI RPERSON (RIFFI'S: | think one step at
a time would be fine. W' ||l take the questions and
we'll review them There it is. Not know ng the
guestions, conceivably we'll send them out for a
response and they wll be responded by everybody.
Ckay.

M5. ELLIOIT: Ckay. | need to get ny

testinmony. Thank you.
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CHAl RPERSON GRI FFI'S:  Excel | ent .

M5. MLLER | can read ny statenent which
you have heard nost of if that's all right with you.

CHAl RPERSON GRI FFI' S:  Ckay.

VB. M LLER: I'"'m Dorothy Mller,
Conmi ssioner for ANC-2A-05. On January 14, 2003, the
BZA continues its hearing in the above case. ANGC 2A-
05 is the single nmenber district in which the George
Washi ngton University, 1957 E Street property is now
| ocat ed. At a special neeting on Decenber 29, 2002,
ANC- 2A unani nously approved that | and M. Eliott,
Chair of the ANC-2A for the past two years, would
represent 2A in this nmatter.

Ms. Elliott in whose single nenber
district the above-titled property was |ocated prior
to the redistricting has represented ANC- 2A before the
Zoning Comm ssion for two years on this property. M.
Elliott was chair of ANC-2A when the BZA granted the
ANC original appeal in this case nunber 16701
concluding that there was no provision for the
University's use in a second stage PUD order nunber
746. | defer to Ms. Elliott today to present the
ANC s poi nt of view

CHAI RPERSON @RI FFI S: Thank you, M.

MIler.
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M5. ELLIOIT: CGood afternoon, Chairman

Giffis and Board Menbers. I'm Elizabeth Eliott,
i mredi ate past chair of ANG2A. | would like to begin
with these questions for M. Watts. "1l read them
over. Then you can decide whether to submt them to
GNfor M. Watts' answers.

CHAlI RPERSON GRI FFI S: How many questions
are there?

V5. ELLIOIT: It's seven questions. They
are yes or no answers.

CHAI RPERSON  GRI FFI S: Ckay. Let's go
t hr ough t hem qui ckly.

M5. ELLIOIT: (1) Are you a GW nenber of
the Foggy Bottom Feeding Program Foundation Board?
(2) Do you recall a neeting hosted by GWN officials
which you attended on July 24, 2002? That included
representatives of f our cooperative apart ment
buil dings located in ANGC2A. (3) Dd you indicate to
the non-GW attendees of the neeting that you are a
board nenber of the foundation? (4) Do you recall a
GV official at that neeting stating that the Feeding
Program was not a project of GAP

(5 Do you recall that the same GW
official stated that the ANC and the BZA were

insisting on the Feeding Progran? (6) Did you correct
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or attenpt to correct the GW official's msstatenent
about the Feeding Progranf (7) Dd you convey any
information about the discussion of the Feeding
Program to your fellow foundation board nenbers?
That's that series of questions.

Again, Chairman Giffis and Menbers of the
Board, thank you for considering the ANC s comments on
menbers of the West End Citizens Association appeal of
the DCRA's and Zoning Admnistrator's decision to
issue a C of Oto CGeorge Washington University for the
residential and parking garage portion of its 1957 E
Street project. The ANC is appearing today wthout
benefit of counsel.

As Comm ssioner Mller indicated at a
special neeting held on Decenber 29, 2002, the ANC did
vote to appear represented by Comm ssioner MIler and
nyself at this hearing. Because the ANC did not
participate in the August 2001 O week of
negoti ations that have ultimately spawned this appeal,
at its regular nonthly neeting on Novenber 13, 2002
ANC- 2A voted unaninously to take no position in this
BZA appeal case and to reconfirm to the Board its
original and ongoing opposition to the entire 1957 E
Street project; the dormtory, academc, and parking

garage portions, all university uses, as well as the
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anmeni ti es package.

Also at that neeting, the ANC was inforned
that the Zoning Comm ssion's final order nunber 746(c)
had been challenged in the D.C. Court of Appeals by a
petition for review, York Tenant's Association versus
Zoni ng Comm ssi on nunber 02-11-1061. Although the ANC
has precluded from participating in that litigation
ANC- 2A unaninously voted to support YATA' s appeal in
the D.C. Court of Appeals. In the interest of full
disclosure, I ama resident of the York apartnments and
a board nenber of the York Apartnents Tenant's
Associ ati on.

During the Zoning Conm ssion's protracted
del i berations in the spring of 2002 on the AGC GAJ PUD
nodi fication case 01-17M the ANC received nunerous
letters from various comunity groups supporting the
ANC s position in the AGC PUD nodification case and
commenting on their opposition to the GW anenities
package. In particular, there was great concernation
from our constituents about the previously nonexi stent
Foggy Bottom Feeding Program Foundation and its
potential new subsidi zed feedi ng program

W' ve attached sone naterials that are al
on the record of the original AGC GAU PUD nodi fi cation

case that we think are germane to this case and woul d
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be helpful in your deliberations. We'|ll give you
copies of everything at the end of ny testinony.
Included therein is an April 9, 2002 letter that was
attached to the ANC s April 14, 2002 filing and in
which a representative of the Board of D rectors of
Watergate West Incorporated raised several issues
about the feeding programanenity.

"It should be understood that acceptance
by the Zoning Comm ssion of the feeding program as
part of the anmenities package would be tantanmount to
their approval of a change of wuse of a property,
nanely from a student dining facility to a comerci al

venture and a social program to feed the needy and

honel ess. Despite the <change in purpose, the
activities wll be conducted in a property owned by
the University and presumably w il still be governed

in some neasure by the host of regulations that relate
to University use.”

If the contention of the Watergate West is
correct, and ANC 2A believes it is, in its final order
on this case, D.C order nunber 746(c), the Zoning
Conm ssion nenorialized and sanctioned an inproper
expansi on of and change in uses on GW property; the
operation of a feeding program in university property

wi thout a special exception hearing for a change in
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use. As Watergate West pointed out under the canpus
plan regul ations, the Zoning Conmi ssion had no |ega
basis or authority to approve a change in use in any
of GWs noncommercial facilities wthout a separate
public hearing.

ANC- 2A has only recently learned fromits
constituants that GW officials hosted a July 24, 2002
nmeeting with representatives from four Foggy Bottom
cooperative buildings and with M. David Wtts, a
board nenber of the Foggy Bottom Feeding Program
Foundation in attendance. At that neeting, it was
indicated by a GW official that the program at the
Virginia Avenue dormtory was not a project of GW but
was required at the insistence of the ANC and the BZA
much to our surprise.

This official further stated that it was
GWNs view that the feeding program could not succeed
as currently required. It is clear that GV was aware
of the unsupportability of a feeding program in
university property wthout the proper hearings and
proceeded despite this know edge. It is also clear
that GV m srepresented the ANC s position in this case
to the ANC s own constituents.

Finally, the ANC would like to correct the

Appellant's claim in this case that the Board of

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

162

Zoning Adjustnment was responsible for and directed
settl ement negotiations. The ANC believes that the
BZA is an adjudicative body and does not have this
aut hority. Thank you very much for your tinme and
attention to this nmatter. I will give you these
materials. Thank you.

CHAl RPERSON (Rl FFI S: Excel | ent. Thank
you very much. Any questions fromthe Board?

VI CE CHAI RPERSON RENSHAW | do want to
review closely that statenment of yours, Ms. Eliott.

M5. ELLIOTT: | have copies. Thank you.

CHAI RPERSON CGRIFFIS: | think it was said
in this case and appeal and has been in others and I
think you properly stated where our jurisdiction ends
in ternms of giving direction. Coss exam nation?

M5, KAHLOW |"m sorry. | haven't seen
t he docunents. Could | see them first and then |
could cross examne then? This is all news to ne.

CHAlI RPERSON (R FFI S: If we ask if the
ot her --

M5. KAHLOWN | just asked Ms. Bailey and
she didn't have copies.

CHAI RPERSON GRIFFI'S:  That's not what |'m
asking actually. Wuld you mnd if we noved on to

ot her cross exam nation and then cone back to you?
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M. KAHLOWN That would be fine. Thank

you.

CHAI RPERSON  GRI FFI S: M. Feola, the
owner's representatives, any Cross exam nati on
guesti ons?

MR FECLA: W have none.

CHAI RPERSON GRI FFI'S:  No questions. (Ckay.
Are we neking copies of that? Wt are we doing?
You have plenty of copies. Fabul ous. D d you pass
one back? After a brief review, | wll take quick
conmments about whether additional tinme is needed to
review this before we conduct cross exam nation.

M5. ELLIOIT: As | nmentioned, everything
inthis is in the record of the Zoning Comm ssion case
on this particular case. | only have one copy of the
guestions. Thank you.

CHAI RPERSON GRIFFIS:  Yes. W're going to
need to distribute that around the room and then to
us. M. Feola.

MR FEOLA: M. Chair, after a brief
review, | guess |I'm puzzled by the relevance of this.
W' re not debating whether or not a condition inposed
by the Zoning Commssion is or isn't legal or can or
cannot be inpl enented. W' re supposed to be here to

determ ne whether or not the issuance of a Certificate
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of CQccupancy by the Zoning Admnistrator followed
t hose conditions.

As M. Elliott <correctly pointed out,
there is a Court of Appeals case challenging the
Zoni ng Conm ssion's action. I don't think the Zoning
Adm nistrator could have determined in his judgenent
to not follow the Zoning Conm ssion because he or she
t hought there was something wong wth those
condi ti ons. So nost of what | heard Ms. Elliott say
and | briefly looked at all go to whether or not the
Foggy Bottom Feeding Foundation Program should be
permtted by the Zoni ng Comm ssion.

CHAI RPERSON GRIFFI'S:  Permtted use.

MR FEOLA: Right.

CHAI RPERSON  GRI FFI S: Are you phrasing
that as a cross examnation or is that sonewhat of a
rebuttal testinmony? O are you just questioning the
rel evancy of what has been subm tted?

MR FEOQOLA: | would phrase it as a notion
to strike because it's not rel evant to this
pr oceedi ng.

CHAlI RPERSON @RI FFI S: Ckay. W have a
notion before us. Ms. Elliott, do you want to speak
to that?

M5. ELLIOTT: | believe it is relevant
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because this is the major anenity for this PUD
project. As | said, it |ooks like --

CHAI RPERSON QRI FFI S: But you are asking
us to judge whether this anenity or "major anenity" in
your words is actually appropriate. That's not what's
under appeal .

M5. ELLIOIT: No. ['"m just giving you
further information on the state of this anenity and
basically whether this is even right, whether this
Zoning Admnistrator is even right at this point in
terns of going back to the original appeal on this at
the tine. Yes, part of the zoning appeal that's
before the Court of Appeals now may be tal king about
this, but this was in existence at the tine that the
Zoning Adm nistrator made the decision on this. ['"m
just bringing it up as an issue that | think the Board
ought to be aware of.

CHAI RPERSON @RI FFI S: But how are we
supposed to use it is what we really get down to. How
does this help us?

MS. ELLIOIT: | guess that's up to you.
W' re not asking you to --

CHAI RPERSON (R FFI S: Wll, that puts us
in sonewhat of a difficult position of getting

information that we need to decide how we use it.
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Usually it's presented directly on how we're supposed
to deliberate on it. | think I understand your point.
O hers?

M5. MLLER The appeal was that the
certificate was issued in error because the contract
of which you have no control and the comunity had no
control was not operative or had not been fulfilled.
That's the reason why we are presenting the additional
t esti nony.

CHAI RPERSON QR FFI S No. %%
understanding of the appeal is not that comunity
contract wasn't fulfilled but one of the conditions of
the order was not fulfilled.

M5. MLLER That's right.

CHAI RPERSON  (RI FFI S: And that went
directly to $100, 000 seed fund for a feeding program

M5. MLLER Correct. O which there
wasn't one at the tine.

CHAl RPERSON GRI FFI'S:  Ri ght.

M5. MLLER The community knew nothing
about it.

CHAI RPERSON &R FFI S: But i f I''m
understanding, what 1've heard today is you re not
necessarily giving us information based on that

transfer of funds and setting up of a feeding program
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but rather questioning whether its appropriate to have
that feeding program Am| correct?

M5. MLLER No. That he gave them a
Certificate of Occupancy that would have nade
sonet hi ng possi ble that should not be. Maybe you can
explain it better.

M5. ELLIOIT: Thank you. W' re not saying
don't give the noney to a feeding program foundation
or don't give the noney to another already existing

gr oup. W're just saying technically we don't think

the foundation was proper. So therefore, the noney
probably should go to -- | mean this is not a
judgenent that we've nade. W're saying that the

feedi ng program foundation can't be set up to operate
in a GN facility. Therefore, the noney should be
going to an already existing programwhich is what the

uni versity has been trying to do.

CHAI RPERSON GRIFFI'S: | guess that was ny
point. You are saying that sonething is established.
You said "inproper use." For our filters that neans

it's not a use allowabl e under the zoning regul ati ons.
M5. ELLIOTT: Vll, this is what we're

saying to you. This was brought up during the

di scussions in the Zoning Conm ssion. Apparently, we

were ignored because this was part of our presentation
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that we can't put it to this kind of a use. You would
have to reopen the canpus plan. You would have to
have a separate hearing on whether this coul d be done.

CHAI RPERSON GRI FFI S: So this is even a
bi gger issue. Let nme set you a hypothetical. | f
there was the transfer of $100,000 fromthe university
to the identified feeding programand they set up shop
and were running right now, you would still have the
sane concern and i ssue.

M5. ELLIOIT: Well, again, there would
probably be some sort of an appeal of that without a
heari ng.

CHAI RPERSON  (RI FFI S: It's totally
hypot heti cal . I'm trying to understand the
i nformation you are giving us.

M5. ELLIOTT: Right.

CHAlI RPERSON GRI FFI S: Wul d you not have
t he sanme i ssue and concern?

VB. ELLI OTIT: Yes. Qovi ously the
community did. W had it with any --

CHAI RPERSON GRIFFI'S: 1" m not questi oni ng.

I'"'mtrying to get --
MS. ELLIOTT: Right.
CHAI RPERSON GRI FFI S: It goes to the fact

then we do have a notion questioning the rel evancy of
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this information. I"'d like to hear from other Board
Menbers regarding that.

VI CE CHAl RPERSON RENSHAW M. Chairnman, |
believe the information is valuable as background. |
think we benefit from having as nmuch information as
possi bl e. In reviewing all of these docunents as we
proceed to a decision, we nake the decision as to what
to keep in front of us and what to set aside in our
deci si on nmaki ng.

CHAI RPERSON GRI FFI S:  Ckay.

VI CE CHAI RPERSON RENSHAW | certainly
woul d not elimnate this testinony.

CHAI RPERSON GRIFFIS: | think that's well
sai d. | think we do err on the side of getting nore
information than we need but using our own
interpretation. | don't find that what |I'mhearing is
necessarily prejudicial to any of the cases, the
owners or the appeal in and of itself unless M. Feol a
wants to reopen that notion. He's indicating not. |
think we can accept it and in our own deliberations
establish the nore rel evancy of it.

Let nme also just say it is sonewhat
difficult to make a snap judgenent. Clearly we've
heard your oral testinony, but we've just been given a

docunent that is I'd estimate 25 to 30 pages long. So
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we're not even sure what all is involved in this.
That being said, we'll take it in unless there are
ot her obj ecti ons.

M5. KAHLON | don't have an objection to
accepting it, but I have now |ooked at the naterial.

You tell ne when you are ready for ne to discuss it.

CHAI RPERSON  (RI FFI S: | think we are
absolutely ready. W'Ill take it as a consensus of the
Board to accept this information. W'Il even give it

an exhibit nunber. Let's proceed.

M5. KAHLOW First you asked a question if
this was new naterial. | have just gone through it
and two docunents we have never seen. |If they were in
the other record, they were not served on us as
parties. Nonet hel ess, | don't see the relevance so
they have no harm but | would |ike to ask sone
guestions of the ANC

CHAI RPERSON GRI FFI S: That's fine. But
just for total clarity, she was talking about the
Zoni ng Comm ssion case. |Is that what you were talking
about ?

M5. KAHLOW  For total clarity, we were a

party of the Zoning Comm ssion case. V¢ were not
served two of these docunents. | have never seen
t hem | think they have no rel evance. It nmakes no
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difference in either proceeding.

CHAl RPERSON GRI FFI' S:  Ckay.

M5,  KAHLOW I am very concerned, M.
Elliott, about something you just said. The appeal
was filed in early Septenber. So at the Septenber 18,
Cctober 16, Novenber 13, Decenber 11, or Decenber 29,
at any of the five ANC neetings since then, at which
public neeting was there a discussion about the Foggy

Bot t om Feedi ng Program Foundati on?

M5. ELLIOTT: It was a special neeting
that we had in | believe April 2002. It was a speci al
neeting that was call ed. You were in attendance at
the neeting for part of the neeting. I"m not sure
what the exact date was. | would have to | ook that
up. It was an April special neeting particularly on

t he whol e aneniti es package and the foundati on.

CHAI RPERSON CRI FFI S: Can | interrupt you
for just a second? | just need ten seconds here.

(Pause.)

CHAI RPERSON GRIFFI'S:  If | could inpose on
you just to break your flow a little bit and | wll
give you some tinme, but | wanted to address the first
case in the afternoon. Let nme just say | believe that
the Applicant is in fact requesting a continuance to

the norning of February 11. That's correct. Very
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good.

| believe that the application wll be
conti nued based on amending of the relief sought in
that case. That's also correct. Very well. Then I
think we can take that as an official action by the
Boar d. W will set that for February 11 in the
nor ni ng. Are you aware of where you are on the
schedule in terns of the nunber of cases? Ckay.
Excellent. Yes, M. Etherly.

MEMBER ETHERLY: (I naudi bl e.)

CHAI RPERSON  GRI FFI S: Good. Very well
t hen. Thank you very nmuch. W appreciate your
pati ence this afternoon. |'m sorry to interrupt the
flow of cross exam nation, but when you are ready we
can resure.

M5. KAHLOW  Thank you. |'m unclear, M.
Elliott, you just said an April 02 neeting. Was
there any discussion after the Certificate of
Qccupancy in August 02 and after the appeal was filed
in Septenber 02 substantively about the Foggy Bottom
Feeding Program Foundation and your position that
noney shoul d go el sewhere?

MB. ELLI OIT: I don't recall,
substantively after the appeal, any discussion about

t hat .
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M.  KAHLOW In fact, was there any

di scussion at the five ANC neetings after the appeal
on Septenber 18, Cctober 16, Novenber 13, Decenber 11,
and the special neeting on Decenber 29? Ws there any
di scussi on what soever substantively about the appeal ?

M5. ELLIOIT: There was no discussion
about the Foggy Bottom Feedi ng Program Foundati on, but
there was a discussion about our position on that.
There was also a discussion briefly that we would
mai ntai n our position at that Novenber 13 neeting.

M5. KAHLOWN Was there a resol ution passed
at that point? | just don't have a copy of that, and
| was at the neeting. | was unaware.

M5. ELLIOTT: W just voted on it. e

didn't wite out a resolution. As Chairperson Giffis

has asked, we'll have to wite out a resolution to
that effect. W voted to maintain our position at
this.

M5, KAHLOW I'm at a little bit of a

di sadvantage here having been at every one of these
ANC neetings and never heard the ANC position
di scussed publicly. If they do submt sonething that
we've never seen, wIll we have an opportunity to
coment on it since it could be in error?

CHAI RPERSON GRI FFI' S Yes.
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all 1 have.

M5. M LLER | would Iike
neeting tonorrow night, so | can put
agenda.

CHAl RPERSON GRIFFIS: Are we
M5. MLLER  Sure.

CHAl RPERSON GRI FFI'S:  Ckay.

174

much. That's

to say we're

this on the

all invited?

CGood.

M5. M LLER It's open to the public, and

we wel cone the public.

CHAl RPERSON CGRI FFI S: It's not a bad tine

perhaps if you would tell us the tine.

I'm sure all

of you are aware, but it's great to have it.

M5. MLLER It's 7:00 at the State Pl aza

Hot el .

CHAl RPERSON GRI FFI'S:  Excel | ent.

MEMBER ZAl DAl N: Just to make sure |I'm

clear, the unofficial position is no position.

MB. MLLER That's correct.
VEMBER ZAl DAl N: There will

resolution comng forward to that effect.

be | assune a

M5. M LLER The reason is we were not a

party to the agreenent.
CHAI RPERSON GRI FFI'S:  Ri ght.

MEMBER  ZAl DAl N Vel |,
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agr eenent . W keep hearing about that. That's not
what is before us as far as what we are doi ng here.

CHAI RPERSON GRI FFI S: Their challenge is
to fire everybody up not to take a position.

VI CE CHAlI RPERSON RENSHAW They can do
t hat .

CHAl RPERSON GRI FFI'S:  Ckay. Very well. |
think that is excellent. W appreciate your tine and
being patient this afternoon and sitting with us and
gi ving your testinony. If I'm not mstaken, we can
nove to any rebuttal testinmony and then go directly
into closing statenents.

MB. KAHLOW May | ask a question first
not understandi ng where we are in the proceedi ngs? W
submtted in response to the Board' s request docunents
on Decenber 31 and then responses to docunents that GW
filed on January 2, instead of Decenber 31, on January
7. Are you going to ask us about those? |Is that what
we' re doing right now?

What's the difference between rebuttal and
closing statenments since we're the Appellant? Are we
the only ones that get to talk now? |I'm a little
uncl ear what the process is right now | appreciate
your explaining it to me.

CHAlI RPERSON &R FFI S: It's ny
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under st andi ng, and our Cor por ati on Counse
representative will correct me or anyone else for that
matter, that this is now all you. You are going to
present any rebuttal testinony. Any testinony that
cones in as rebuttal can be cross exam ned.

M. KAHLOW  Ckay.

CHAl RPERSON GRIFFI'S:  Then after that, we
wll go to your closing statenents. In terns of the
witten subm ssions, I think it was decidedly
purposeful for that information to conme in witten
form | know that we are not 1|ooking for any
additional oral testinmony on it. I think it's
sufficient with what we have. There has been proper
time for responses to all of that if I'mnot m staken

M5, KAHLOW M/ question was if you had
guestions having received it.

CHAI RPERSON GRIFFIS:  Well, we are always
abl e to ask questions whenever we want.

M5. KAHLON  That's why | wanted to know
where we were in the proceedings. So we just passed
t hat stage.

CHAI RPERSON (RI FFI' S:  Yes.

M. KAHLOW  Ckay.

CHAI RPERSON Rl FFI S No. W' ve never

passed the stage where we can ask questi ons.
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M5. KAHLOW  Ckay.

CHAl RPERSON  GRI FFI S: So always be
pr epar ed. Even in your «closing, we nmay have
questions. If they conme up, the Board has received it
all and read it all. I'm sure they wll avail

t hensel ves if they have questions.

M. KAHLON What 1'd like to do is have
Ms. Maddux give the rebuttal and ne to give the
closing if that is all right with you.

CHAlI RPERSON GRI FFI S: That is perfectly
fine with ne.

V5. MADDUX: Good afternoon. I'm Sara
Maddux. | live at 522 21st Street, NW | would just
briefly touch on sone issues that were raised during
the presentation by George Wshington University.
Inasmuch as this is a recorded public record wth a
transcript, | thought two points were very particular
to be addressed.

Unfortunately, M. Charles Barber who is
the Counsel for GW University passed conments on the
qualification of the Board Menbers of the Foggy Bottom
Feedi ng Program Foundati on. This had to do with our
abilities and whether we were conpetent or not to run
an organi zation. For the public record, | would like

to tell you that David Witts, who is a forner

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

178

adm nistrator of the D strict of Colunbia Governnent,
is now an enpl oyee of the George WAshington University
with a certain title. I would hold out since George
Washi ngton nomnated him to serve in this capacity
that they would have thought that he had sufficient
capacity to do it.

The second person from George Washi ngton
University is Johnny Gsborne who is an Assistant Vice
Pr esi dent and a CFO with certain financi a
responsibilities. I would assune that he is also a
capabl e and able person to run a program The third
person is John Graves who is retired and lives at St.
Mary's Court who has a long history of public service
with corporations as a responsible official.

The fourth person is John C. Bathamwho is
President of the Wst End. He's a retired banking
official and has had other responsible corporate
organi zations through his career. The fifth person is
nysel f. | have been a nenber of organizations. I
have a certain educational | evel and corporate
experience both wth accounting and financial
managenent . | have served in other organizations to
bring things to success, particularly our tenant's
conversion of our condomnium in 1980 which was at

that point a $6 mllion operation which was big then.
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It's not so big now.

The point is hopefully all of these people
are officials who are responsible, who can carry out a
nonprofit corporation program and not be indicted and
not go to jail and be trustworthy public people. This
is inmportant noney to do good for other people.

The foundation is legally constituted in the
D strict of Col unbi a. W have an enployer
identification nunber fromthe IRS. W have filed the
nonprofit corporation reports required by the District
of Colunbia. There is a foundation framework to carry
out the program Ve have byl aws. W have had
neetings. W have official records as required by the
District of Colunbia.

The | ack of fundi ng inhibits t he
credibility of the organization to negotiate wth
institutions in order to inplenent this. The
financial things that are being incurred by the
organi zation come out of ny personal checkbook. The
Zoning Admnistrator, when you raised the issue and
this is the second side of |ooking into the particular
elements of the zoning order, you all raised it with
us about looking internally into this particular part
of the issue.

Then | raised in return what's happening
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with the |andscape plan, what's happening with the
retail space. The response was we only go so far. So
therefore, | would ask from you all a level review
If you are going to try to do the inner-workings of
the foundation, maybe you can assign sonebody to do
the inner-workings of the |andscape plan, how GW is
going to go about filling the retail space and all of
that. So let's have a level plan for everybody.

The last part of this is you brought up
the enforcenment process. If the zoning orders are
going to be witten that if people don't do this then
this happens, we're going to cone into a nuch nore
conplicated process for zoning orders. There will
have to be additional skills and talents brought
forth. There will have to be additional |egal counse
paid for to make sure everybody is doing it within the
franmework of what's real, what's possible, and what is
an 11 DCWVR

So part of ny request is let's |ook at
this from a reasonabl eness standard. The requirenent
of the order was pay $100,000 to this foundation which
was established. W went down and saw Ri ggs Bank. W
had a neeting with one of the officers of where GW
pl aced the noney. It was not a paynment for the Foggy

Bot t om Feedi ng Foundation to go forward.
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So | believe that is very essential
information as M. Renshaw raised about the other
issues. As a little side piece since | just heard, at
no point has there been a decision about the placenent
of this program So if sonmebody is going to need a
variance or anything else in the D strict, that
process has not gone that far.

Believe you ne, all of us who have been
through this know now that if it's anything |like that
we would have to cone back through another process.
But the decision on the inplenentation of the program
has not reached the point that would raise those kinds
of issues. | would be happy to answer any questions
or furnish any additional information and | appreciate
your time.

CHAI RPERSON Rl FFI S: Good. Thank you
very much. Several things that are brought up. If |
am under standi ng you correctly, what you are stating
is you are not refuting the fact that the feeding
program isn't up and operational but rather the
foundation to set the feeding program up is and that
you need in fact this $100,000 to get the feeding
program up and operational .

M5. MADDUX: Yes, sir.

CHAI RPERSON GRIFFI'S: Gkay. | don't think
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that's --

M5. MADDUX: And as nuch as | would Ilike
to do it nyself, | don't have those Kkinds of
resour ces.

CHAI RPERSON Rl FFI S: | ndeed. A quick
clarification in ternms of us getting into the inner-

wor ki ngs of the foundation. W have no interest in

doi ng that.

M5. MADDUX: Fine. Thank you.

CHAI RPERSON  CGRI FFI S: In terms of the
other issues that were brought up, | think we fairly

wel | discussed those and we nay hear that if needed
but clearly nowis not the tine.

M5. MADDUX:  Ckay.

CHAI RPERSON CRIFFI'S: Let ne just say I'm
alittle concerned with how you opened your statenent.
| want to bring a little bit of clarity from ny
opinion. | would be glad to hear others.

M5. MADDUX:  Sure.

CHAI RPERSON (Rl FFI S: My recollection and
ny notes from the testinmony previously is that there
was not testinony given that was disparaging the
f oundati on. In fact, ny notes clearly state as you
have restated that GWN has board nenbers on the

foundation. That was clearly stated.
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M/ point is | did not walk away with the
opinion that they were saying in fact it was a
fraudulent or in any way corrupt or in any way

nonfunctioning foundation, but it went directly to the

feeding program itself being established. The one
conment that | do remenber, and | would ask you if |
am recalling correctly, 1I'm not going back to all ny

notes, but that there was not regularly schedul ed
board neetings that | guess would have facilitated a
better conmmunication or a facilitation of setting up
the program Do you want to just address when the

board neets and how regularly and when it has in the

past ?

M5. MADDUX: | can provide you the m nutes
from the neeting. | have the notes from the |ast
nmeet i ng. | can give you the date if you wll bear

Wi th me one m nute.

CHAI RPERSON GRI FFI'S:  Sure.

(Pause.)

VB,  MADDUX: The last neeting we had was
on August 19. It began at 9:00 a.m Al of the
peopl e | previously nanmed were in attendance.

CHAI RPERSON GRI FFI'S:  Wiat was the date on
t hat agai n?

M5. MADDUX:  August 19. It had just been
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signed. The Certificate of Cccupancy had been issued.
W had a neeting to assure the bylaws, nom nation of
officers --

CHAl RPERSON GRIFFI'S: Was that your first
board neeti ng?

MB.  MADDUX: No. That's the third board
nmeeti ng.

CHAl RPERSON GRI FFI' S:  Ckay.

V5.  MADDUX: | have the mnutes if you
will just bear with me a nonent.

M5, KAHLOW That was the neeting where
the Zoning Admnistrator in the e-mail traffic that we
presented in the record and us all expected the check
woul d be handed over and it was not. That was the
begi nni ng of the probl ens.

MB.  MADDUX: So therefore immediately
following that neeting at 10:50 a.m M. Batham and |
nmet with Caroline West at Riggs Bank to see where the
noney was. During the neeting, she | aughed and nade a
phone call to M. Watts and then finally brought back
to us Xerox copies of the deposit slip and the title
to the account.

The account reads "George \Washington
University Elliott School escrow account." The

deposit was $300,000. There was no escrow agent nane.
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There were no signings on it. W have copies of this
docunent. So then it becane obvious to us that there
was not going to be inplenentation of the zoning order
element which would have passed the noney to the
foundati on.

CHAI RPERSON GRIFFI'S:  You stated a dollar
figure. | wonder if you would restate that.

M5. MADDUX: Yes, sir. The dollar figure
was $100, 000 even.

CHAI RPERSON &Rl FFI S | thought it had
deposited into a high interest account because | think
you sai d $300, 000.

MB.  MADDUX: No. If we had all that
interest, we wouldn't share that infornation

CHAlI RPERSON CRI FFI S: | want to find out
what account that is. So it's the $100,000. dearly
it wasn't m xed with any other kinds of funds.

MS. MADDUX: It's the $100, 000.

CHAI RPERSON (Rl FFI S: Al right. Boar d,
any ot her questions? Very well. Any cross?

MR FEQLA: No, sir.

CHAl RPERSON GRI FFI'S:  No cross.

M5. KAHLON | just want to add one thing
to nake sure of the tinmefrane. On the August 19

neeting when there was no check, we filed our notice
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of appeal, the Wst End, on Septenber 5. Then that's

when everything started saying this isn't happening.
W hear it's not happening. Everything was going
along snmoothly until Novenber 19. Then we inmmedi ately
filed the notice of intent to appeal and then the
appeal .
CHAI RPERSON GRIFFI'S:  Very well. Does the
Agency have any questions of the rebuttal testinony?
None. Then |et us nove on. Thank you very nmuch. W
appreci ate you bei ng here.

VI CE CHAI RPERSON RENSHAW | do have a
guestion after all. Ms. Kahlow, M. Maddux, either
one of you, you stated that August 19, 2002 you held a
nmeeting of your board. It was your third board
nmeet i ng.

M5. MADDUX:  Yes, ma' am

VI CE CHAI RPERSON RENSHAW  How many of the
board nenbers were in attendance?

M5. MADDUX: Al five.

VI CE CHAI RPERSON RENSHAW  All five. You
have m nutes of the neeting.

M5. MADDUX: Yes | do.

VI CE CHAl RPERSON RENSHAW Cay. Thank
you.

CHAl RPERSON Rl FFI S: Do you want those
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submtted, Ms. Renshaw?

VI CE CHAI RPERSON RENSHAW Yes. | think
that woul d be a good i dea.

M5. MADDUX: W woul d be happy to do that.
Thank you.

CHAlI RPERSON GRI FFI S: The neeting mnutes
of the 19 August board neeting. GCkay. M. Mller?

M5. MLLER Could the Agency al so have a
copy of that?

CHAI RPERSON GRI FFI S: No. Wit a mnute,
et me rephrase. Absolutely. |In fact, anything that
is submtted will be served on everybody.

M5. KAHLON  That's correct. That's what
we do.

CHAlI RPERSON CRI FFI S: | don't nean to be
flippant but we absolutely want to nake sure that
happens. That being said, the 19 August 02 mnutes
from the board neeting and attendance will be served
on everybody participating in this. Anything else?

MB. KAHLOW Are you ready for closing?
I"'ma little unclear where we are in the proceedings.

CHAI RPERSON CGRI FFI S: If I'm clear, |
bel i eve we're at cl osing.

M5. KAHLON Thank you. |I'msorry for the

fellow who is recording this. | didn't give him ny
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nane and address. If I can back up for you, I'm
Bar bara Kahl ow. | live at 2555 Pennsylvania Avenue,
NW in DC I'msorry to have forgotten that.

| am representing with Sara Maddux today
the West End Gtizens Association. The West End
Ctizens Association has shown by a preponderance of
the evidence that (1) GN is out of conpliance wth
zoning order nunber 746(c) for the 1957 E Street PUD
by not contributing the unconditional required
$100,000 contribution to the Foggy Bottom Feeding
Program Foundation by the August 16, 2002 deadline and
to this day. The order clearly did not require that a
feeding program be in operation before the transfer of
f unds.

During the Decenber 17 hearing, the Zoning
Adm nistrator admtted that GW may have intended but
did not neet the letter of this condition. He said
"They conplied with the intent but not the letter of
the order.” In fact, GNs attenpt failed since the so
called escrow account was totally and solely wthin
GN's control .

W have in the record besides what you
heard orally all of the e-mail traffic fromthe Zoning
Adm nistrator to GV telling them affirmatively that

they were out of conpliance and needed to bring
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t hensel ves into conpliance. | don't think this is
contested at all.

(2) GW failed to institute the parking
restriction policy for the fall 02 senester. GWN's
January 2 filing was proof positive that it did not

institute that policy before the start of the fall ~02

senest er. It's 10/31/02 attenpt was too little, too
late, and wutterly ineffective. That's what our
January 7 rebuttal to that docunent said. It was too

little, too late, and totally ineffective.

In fact the students not only in the fal
senmester but in this current spring senester still
don't know that there is supposed to be a restriction
pol i cy. For the few vehicles that are allowed to
park, they have special provisions and have to be in
GWlots instead of in our nei ghborhoods.

(3) The Zoning Adm nistrator did not check
that GWwas in conpliance with the D.C. environnenta
policy for the projects initiated since the August 17,
2001 agreenent contract including the three projects
in the 23rd Street corridor. The West End' s Decenber
31 filing expressed the West End's view that the BZA
has a key role to play in assuring that this law is
not meani ngless within the District of Col unbia.

Second, besides finding GWN was out of
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conpl i ance, the West End has shown by preponderance of
the evidence that DCRA inproperly issued the
Certificate of Qccupancy on the half of the building
that's the student housing on August 16 wth full
knowl edge that GWNis not yet in conpliance since they
told us nunerous tines and told GN they were out of
conpl i ance. Third, by the preponderance of the
evi dence, WECA has shown that DCRA has failed to
enforce the zoning order including issuance of the
required daily finds.

In the filing that we nmade on Decenber 31
we presented the court orders associated w th hearings
of these kinds. The court has said and points to the
section in the zoning regulations that say you need to
enforce and that you can pull the Certificate of
Cccupancy if there is a lack of conpliance on an
initial or continuing basis with an order.

As a consequence, the WECA requests that
the BZA do four things. One is revoke the certificate
of occupancy for the western part of 1957 E Street,
the student housing part so that the students cannot
occupy the dormtory again wuntil GV is in ful
conpl i ance.

(2) They have not yet, according to

yesterday's GWN Hatchet and that could be incorrect but
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we believe it's correct, issued the Certificate of
Qccupancy for the second half of the building which is
the institutional uses, and if it has been issued, to
revoke it for the eastern part of 1957 E Street. So
either do not issue or revoke considering whatever is
going on in that second half.

There was sonme testinony that was quite
confusing about that there are hundreds of C of Gs for
every site. In fact, there is only two major C of Os
to occupy. Those are the two we're tal king about, not
the mnuscul e ones if there are others.

(3) Retroactively back to August 16, 2002,

issue the daily maximum fines "for each and every day
the violation continues.” That is not a discretionary
position that DCRA has to take. The regul ations are
cl ear. They nust issue the fines. The anount 1is
di scretionary, not the fact that there are fines.
Lastly, we beg the Board to please
adnonish GW to from this day forward scrupul ously
conply which each condition in a BZA or Zoning
Conm ssion order and with each requirenent of D.C
| aw. For exanple, for the old hospital site, that
they would prepare an EIS for any intended use. Wen

| drove to work today, | saw that they are starting to

dig up that site.
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Wl |, nothing has ever been discussed in
our community of the old hospital site. | can't
i magine that they have an order to dig up that site.
W really hope that this | esson has been |earned that
they have to conply with the regul ations. That's an
i mportant site for us.

Also with respect to 1957 E Street since
we've had our hearing, they continue to have new
vi ol ati ons. "Il give an exanple that's pretty
i mportant. W put the l|oading dock and the parking
side on 19th Street. They had prom sed that they
woul d not have l|oading during rush hour because that

is a nmajor conmuter artery.

Vell, | went to work |ast Wadnesday, siXx
days ago, all lanes were blocked so no comuter
traffic could get down. W were stopped for ten
m nut es because they decided to block all lanes in the

m ddl e of their construction and their deliveries to a
site that doesn't yet have a Certificate of Qccupancy.

| think the point here is that GWNruns on
its own sense of entitlenent. W need your help to
protect our quality of life and to nmake sure that the
zoning orders and the BZA orders for which you spend
so much of your precious tinme are taken seriously.

Thank you.
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CHAl RPERSON GRI FFI'S:  Thank you very nuch

| think the Board woul d absol utely agree w

th you that

we do spend a lot of our precious tine and do take it

very seriously. That should be conplied wth. I

don't think we nmake frivol ous decisions or

condi tions

on anything. Board, any other questions regarding the

closing or any comments about the closing?

Any ot her

additional information that we would need submtted in

order to fill out the record?

(Pause.)

CHAI RPERSON (Rl FFI S: Then |
conpletes the record if |I'mnot m staken

M5. KAHLOW | think there

t hi nk that

Yes?

are three

docunents that mny records show and you will tell wus

about those.

CHAl RPERSON GRI FFI'S:  To be subm tted?

M5. KAHLOW  Yes.

CHAI RPERSON @RI FFI S: Yes. I

"m going to

ask the Staff which is taking a running |ist. I was
seeing if we had any additional. Then you can add or
subtract dependi ng. Ms. Bailey, did you have
sonet hi ng?

M5. BAI LEY: M. Chairman, did the Board

nmake a decision concerning the questi

ons to Dbe

submtted to M. David Watts? Are those questions to
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be submtted to hin? Was there a final decision on
t hat ?

CHAlI RPERSON GRI FFI S: Is there consensus
opi ni on on those questions?

VEMBER ZAl DAI N | don't see a problem
with submtting it since the witness isn't here.

CHAlI RPERSON GRI FFI S: Wll, that puts us
off in some timng. W'Ill have that submtted. We'll
have hopefully the responses and then the response to
t he responses.

MEMBER ETHERLY: M. Chair, | just want to
note for the record we had a consensus on that but I'm
concerned about the rel evancy of the questions for M.
Watts. |'mnot concerned enough such that ['Il nake a
huge point about it. But | think the question here is
a very focused one which is once again what was the
intention behind the order wth regard to the
condition of the funding grant being mnmade to the
foundati on.

At our first hearing date, we heard
substantial testinony on both sides about whether or
not there was indeed |anguage which seened to reflect
a condition being placed within the order. "' m just
not certain if the questions that would be directed to

M. Watts, although perhaps very interesting in sone
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academc fashion, are really going to nove us nmuch

closer to resolving that particul ar question.

CHAI RPERSON (Rl FFI S: | think that's an
excel lent point. I'd say we burden all of the
participants in answering that. In fact, if M. Watts

in answering the questions responds that he finds it
irrelevant, and his representative can discuss that,
then we'll take that up as it cones through. O
course, we can then have responses to that.

But | would take M. Etherly's comment
very seriously. That is let's go directly to the
heart of the matter of what we need to be focusing on.

O herwise, we are spending an awful lot of tine
dealing with things that may not be totally on point.
Very wel | .

VI CE CHAI RPERSON RENSHAW M. Chairman,
just to clarify, we are going to advance these
gquestions to M. Watts.

CHAI RPERSON GRI FFI'S:  That's correct.

VI CE CHAI RPERSON RENSHAW  All of them

CHAI RPERSON GRI FFI S: Ri ght . So we're
goi ng to need an answer subm ssion date.

M.  KAHLOW May | ask a technical
guesti on?

CHAI RPERSON GRI FFI' S Yes.
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M5. KAHLOW M. Watts was not a Ww tness

at these hearings because | would have |loved to ask
hi m sone questi ons. Do | get an opportunity to ask
hi m questions? |'mnot sure how this gets in.

MEMBER ETHERLY: And M. Chairman, that's
an excellent observation by M. Kahlow. It perhaps
gravitates in a direction that you mght not want ne
to go in, but |I agree with her in that because M.
Watts wasn't offered for testinony once again we just
run the risk of running too far field. So I'll |eave
it there, M. Chairnan.

MR FECQLA Phil Feola for the record.
Maybe, M. Chairman, we can stipulate to whether or
not he is an enpl oyee of the university.

CHAlI RPERSON GRI FFI S: | was going to say
you could probably answer a |lot of these right now
Is that what you are going to?

MR FEQLA: Either |I or M. Barber can.

CHAl RPERSON GRI FFI'S:  Ri ght.

MR FEQLA: | agree with Board Menber
Etherly. | don't see the rel evance.

VI CE CHAI RPERSON RENSHAW  Could we al so
ask Ms. Elliott to coment on the arrangenent of M.
Bar ber respondi ng?

CHAl RPERSON (Rl FFI S: Vell, M. Barber,
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you are representing the university. |Is that correct?

MR BARBER | am

CHAI RPERSON Rl FFI S: And M. Watts,
what's his role in terns of the nature of these
guestions in terns of the foundation?

MR BARBER ['"'m sorry. "What is his
rol e?"

CHAI RPERSON GRI FFI'S: Yes.

MR BARBER He's an enployee of the
university. He's also a nmenber of the foundation.

CHAI RPERSON &R FFI S I's hi s
representation on the board as an enployee of the
uni versity?

MR BARBER Yes it is.

CHAlI RPERSON GRI FFI S: So conceivably you
woul d be representing himalso. Correct?

MR BARBER That's correct.

CHAI RPERSON  CGRI FFI S: Then | think we
coul d have you answer these questions.

MR BARBER  Ckay.

CHAI RPERSON GRI FFI S: Unless Ms. Elliott

feels differently.

M5. ELLIOIT: Elizabeth Elliott again.
M. Barber nor M. Feola was present at this
particular neeting that | was asking about. So |
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think it would be very difficult for them to be
answeri ng questions.

MR FEQLA: But M. Witts wasn't present
in this hearing.

CHAI RPERSON GRIFFI'S: R ght.

MR FECLA: He was in this room but he
was not a party. | can't now subpoena every nenber of
the York Tenants Association to cone in here and ask
them what they think. So there has to be sone bounds
on where this is going | think.

M5. ELLIOIT: Then | guess M. Barber can
try to answer these questions, but he's not going to
be able to since he wasn't participating in the
neet i ng.

CHAI RPERSON GRI FFI S: But if we follow
that line, M. Eliott, then frankly the questions
really have no bearing on this hearing because if M.
Watts isn't a participant in this and your questions
go directly to a neeting at which he was in attendance
then your questions are msdirected. Perhaps you want
to take a nonent and direct questions that M. Barber
could answer. They may very well relate to M. Witts
and his participation on the foundation and in this
neet i ng. But | agree in terns of the fact that we

can't call M. Watts here. So in a sense what | woul d
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be doing in accepting this and sending this out is
calling M. Watts --

M5. ELLIOIT: | can attenpt to ask M.
Barber these questions, but | can assure you that
probably he won't be able to respond because he wasn't
i n attendance.

CHAI RPERSON GRI FFI S: Ri ght. But do you
understand ny | ogi c and t hinki ng?

M5. ELLIOIT: Yes.

CHAI RPERSON CGRI FFI S: If he can't, then
what relevancy is it to our proceeding?

M5. ELLIOIT: Well, it's relevant in that
the feeding program foundation, he is a board nenber
that was at this neeting --

CHAI RPERSON &R FFI S: And that's
est abl i shed. | don't think anyone refutes that at
this point.

M5. ELLIOTT: Right. And he was at this
neeting where the ANC was m srepresented, the BZA was
m srepresented, so on and so forth. I wanted to
correct that in the record and also to bring forward I
think it actually strengthens the Appellant's case.

CHAI RPERSON @RI FFI S: What helps ne
sonetines in ny own thinking in these kinds of pieces

is let's take it to the |ogical extrene. Let's say
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t hat in fact M. Watts or  whoever it was,
hypot hetically say that an official in their capacity
indicated that the ANC and the BZA insisted, | would
say demanded a feeding program The answer is the
infirmtive. That happened. How does that give us
bearing on our appeal at this point?

M5. ELLIOIT: It's just a series of
questions leading to --

CHAlI RPERSON GRI FFI S: Let's focus on that
one hypot heti cal .

M5. ELLIOTT: Al right.

CHAI RPERSON GRIFFI'S: | grant you the fact
that in fact sonebody in official capacity said the
Board of Zoning Adjustnent demands that you set up a
feedi ng program

M5. ELLIOTT: Well, it was incorrect.

CHAI RPERSON GRI FFI S: | understand that.
Let's say that was done.

M5. ELLIOIT:  Yes.

CHAI RPERSON &Rl FFI S: That IS a
hypot heti cal fact. How does that then inform us for
our appeal of whether the condition for the funding
was correctly done?

V5. ELLIOTT: I guess I"'m not

under st andi ng what your hypot hetical is about here.
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VEVMBER ETHERLY: Let ne take a stab. I f 1

understood correctly the testinony that was offered,
Ms. Elliott, and the comments that were mnade by M.
MIller, it's the ANC s concern that the establishnment
of a feeding program on the canpus sonewhere was
outside of the scope or outside of the bounds of the
Zoning Comm ssion or the BZA I think what the
Chairman is getting at is if that did indeed happen
how does that inpact the question of the appeal that's
before us. | think where the Chairman is heading is |
don't know if that does have an inpact.

M5,  ELLIOIT: Wll, that's a separate
i ssue. Yes, you are right in interpreting that the
ANC is concerned about that in that for all the issues
we stated this is a separate issue wherein we were
just infornmed that this neeting took place and that
within the neeting there was an indication with M.
Watts in attendance that GN had no intention of
setting up a feeding program foundation or giving
nmoney to a feeding program foundation. They basically
said it wasn't a project of GM, and it would nuch
rat her give noney to an established program

MR FEQOLA: M. Chairman, may | suggest a
way to get around this or through this and everybody

conmes out sonewhat whol e?
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CHAl RPERSON GRI FFI'S:  Ckay.

MR FECQLA: A suggestion mght be that the
ANC, in its subm ssion instead of asking questions of
a nonwitness to the proceeding, state what they
bel i eve happened, at what tinme, and at what place.
Then the wuniversity and Wst End Citizens have a
chance to respond to that as opposed to having a sense
of interrogatories. If in fact these questions were
asked in cross examnation, they would be asked to
nobody because that person wasn't here.

CHAl RPERSON GRI FFI'S:  Ri ght.

MR FEQOLA: So maybe we can structure it
in a statement and then be responded to if there is
some probl em

CHAI RPERSON GRIFFIS: M. Elliott, are you
anmenabl e to that?

M5. ELLIOTT: Vell, 111 try. [ 11
attenpt to put that together and expand on our
t esti nony.

CHAI RPERSON Rl FFI S: Wul d that be
difficult?

M5. ELLIOTT: Again, | think this goes to
the heart of the problem that sonetinmes we have with
GN W can't get direct information and we can't get

at things.
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CHAI RPERSON (Rl FFI S: But you are asking

guestions, as in a good cross examnation, that you
know the answers to. You don't think you could
restate your opinion of what actually transpired at
this neeting.

MS. ELLIOIT: Vell, we can do that and
then it can be rebutted by the university if that's
t he case.

CHAl RPERSON GRI FFI'S:  Ri ght.

MEMBER ETHERLY: I think that's a good
suggestion because ultimately what we are going to
have is a question of fact that this Board is then
going to have to look at and make sone determ nation
individually and collectively as to (1) if it is
i ndeed a question of fact where do you ultimately side
on what's the accurate representation and then (2) is
that gernane, is that relevant to the overall question
of was the Certificate of Cccupancy granted in error.

I  think that would be an excellent
conpr om se. The ANC would provide, whether it's in
the form of your mnutes or in the form of a sumary
that you and Ms. MIler prepare. | think that would
be a very hel pful thing. Then we can get responses to
that fromother parties. The Board can then take that

up in its deliberations.
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CHAlI RPERSON GRI FFI'S:  Done.

M5. ELLIOIT: ay. Thank you.

VI CE CHAlI RPERSON RENSHAW I would ask
that the statenent be very specific rather than very
general so that if for instance you are talking about
an official stating sonmething that the official be
identified and certainly his or her title and
connection with the feeding program al so be identified
so that it's not just a general do you renenber
sonmebody sayi ng somet hi ng.

CHAI RPERSON CRIFFI'S: That's an excell ent
poi nt . It would be nore productive for the Board in
our deliberation. M. Mller, did you have sonethi ng?

M5. MLLER I'm amazed that GW has a
nunber on that because as | vividly recall the point
was nmade that GWN would have nothing to do with that
feedi ng program

CHAl RPERSON GRI FFI' S:  kay.

M5. MLLER | would like to include in
that the information from the transcript of the order
that verifies what | just said.

CHAl RPERSON GRIFFI'S: | appreciate --

M5. M LLER GW was not supposed to be a
part of the feeding program

CHAl RPERSON GRI FFI S; Let ne hear from
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ot her nmenbers --

M5. KAHLOW |'m sorry. May | clarify
that Ms. MIller is actually incorrect? The docunents
in the Zoning Conmssion file and in the docunents we
filed as you requested in our Decenber 31 filing show
the agreenment that shows the conposition of the Board
whi ch was three West End G tizens and two GV

Al along it was a joint partnership.
That's why | asked cross exam nation questions of M.
Barber if he had done his due diligence to the things
he had promsed to do. It's always been a joint
part nershi p.

CHAl RPERSON GRI FFI'S:  Ckay.

M5. MLLER | would also like to include
the Zoning transcript when they deliberated this point
that the feeding programwas not the responsibility of
GN So | would like to make sure that information is
i ncl uded because putting a nenber of GWNs board, a
vice president on the board to ne is a little way out.

CHAI RPERSON CGRI FFI S: Cay. | think the
Board can note your concern of that. That's not at
t he heart of our issue here of whether --

M5. M LLER It is if GNis going to run
it because the Zoning Comm ssion made clear that they

were not to run it.
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CHAI RPERSON GRI FFI' S Yes.

M5. MLLER  That was ny inpression. But
I would like to verify that inpression because it's
been a year or so.

CHAl RPERSON CRIFFI'S:  Yes. W have about
ten nore mnutes on this.

V5.  MADDUX: M. Chairman, the bylaws
require that only the president of the foundation is
allowed to speak on behalf of the foundation. The
report | just filed with Corporation Division of the
Oficers were two GW officers and three non-GWV
of ficers. Thank you.

CHAI RPERSON (Rl FFI S: Ckay. Ms. Mller,
again | wll say the Board will note your concern. |

t hink what we could conceivably do is walk down this

great |legal discussion on what it neans to "run" and
what it means to sit on a board. That being said,
we'll take that wunder advisenent. Let us continue
with what we are going to have submtted. | think we

were up to item nunber two.

MS. BAILEY: The witten resolution of the
ANC concerning the appeal, M. Chairnman.

CHAI RPERSON GRI FFI'S: Yes.

M5. BAI LEY: Then finally the mnutes of

August 19, 2002 of the Board of Directors of the Foggy
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Bot t om Feedi ng Program Foundati on Boar d.
CHAlI RPERSON GRI FFI S: Excel | ent . I's that
everyone's renmenbrance? |s there additional material ?
M5. KAHLOWN Only that you assured us that
we could respond to itens one and two since we have
never seen the ANC s position in any docunent.

CHAlI RPERSON GRI FFI S: Let's take things

one at a tine. | want to rmake sure we have all the
information in the submttals then. After that, we
will give you the timng for responses. Then we will
have final subm ssions. Are we getting everything?

I f anyone has an indication of things we're lacking in
ternms of subm ssions, they can cone forward. [|f not,
then let us |look to schedule and responses and stuff,
Ms. Bail ey.

M5. BAI LEY: M. Chairman, Staff is
suggesting a decision date of March 4. That's the
March 4 public neeting of the Board. Subm ssi ons
woul d be due on February 7. The responses would be
due February 14. Findings of fact would be due
February 28. Should | repeat those dates again, M.
Chai r man?

CHAI RPERSON GRIFFI'S: |s everyone clear on
the dates? Just raise your hand if you need us to

repeat the dates. It looks |Iike everyone is
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absol utely clear. So I'm clear. W have a decision

maki ng set for 4 March 2003. Very well.
do | have anything else to do today?

M5. BAILEY: No.

Ms. Bail ey,

CHAI RPERSON GRI FFI'S:  Everyone clear? Any

other clarifications the Board can make

in terns of

this appeal? Further information? Very well then.

W can adjourn the afternoon session of 14 January
2003. Of the record.
(Wher eupon, the above-entitled matter

concl uded at 4:08 p.m)
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