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PROCEEDI NGS

9:20 a. m

CHAIRPERSON GRIFFIS: | will call to order
the 21st of January 2003, Special Public Meeting of
the Board of Zoning Adjustnent for the District of
Colunbia. O course, in our public neetings, this is
a time for deliberation on cases that the Board has
already heard, so we wll not obviously have any new
testi nony or case presentation.

W have several to get through today. I

think it will be fairly expeditious. Sonme of our
Menber s are caught, I bel i eve, on public
transportation, difficulties today, so they wll be

joining us as they get out of the tunnels.

Wth that, let us address our first case
for deliberation this norning.

MR MOY: Good norning, M. Chairman and
Menbers of the Board, as a real quick prelimnary
case, neeting cases this norning, Application No.
16942 of the Governnment of the District of Colunbia
Ofice of Aging has been wi thdrawn.

The first case this norning is Application
No. 16875 of Al Souls Menorial Episcopal Church.
This is the Board's notion to reconsider its July 2,

2002 decision on said application. In order to nake
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this decision, the Board requests the follow ng
information fromthe Applicant which is the additiona
information to support the burden of proof required
for the relief being sought under Sections 310.4 and
213. And that was submtted as supplenental filing in
support of burden of proof which was dated Decenber
30, 2002 in your packets.

Al so, responses by the party was submtted
in response to this additional information and the
Applicant's response was submtted to the Board on
January 13, 2003 and that is Exhibit 53 in your
packet s.

Also, as a prelimnary on Decenber 24,
2002, the party opponent filed a notion to submt
additional information during this reopened record or
in the alternative to schedule a new hearing and
that's in your packet as Exhibit 50.

In response to the party opponent, the
Applicant filed opposition to the opponent's notion
and that is in your packet as Exhibit 51.

Finally, just to note on January 9, 2003,
Council Menber Jim Gaham submtted a letter dated
January 6, 2003 wthdrawng his support for the
Applicant for the application and that is listed in

your files as Exhibit No. 48.
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In response to Council Menber's letter,
the Applicant submtted a letter dated January 13,
2003. That's Exhibit No. 49.

That conpletes ny briefing, M. Chairnman.

CHAI RPERSON GRI FFI'S:  Thank you very nuch
and good norning to you. On this case, of course,
joining in the deliberations today is nyself, GCeoff
Giffis, Chairperson and Ms. Anne Renshaw, Vice Chair;
also, Ms. Mtten representing the Zoning Conmm ssion
and we will see if we have proxies from that Menber

that is scheduled to be absent today when we get to

t hat point.

COW SSIONER M TTEN: M. Chairnan, before
we begin, inasnmuch as there was not a Zoning
Comm ssioner on this case when it began, | have

reviewed the record, read the transcripts, read the
addi ti onal subm ssions and |'m prepared to participate
in the deliberations this norning.

CHAI RPERSON GRI FFI S: Very well. Thank
you.

Let's get through the first prelimnary

pieces on this. W have a notion to submt additiona

i nformati on. M. Coher s, party in opposition,
submtted that. It was received on the 24th of
Decenber
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I would believe in ny review of the entire
record that this actually, | would be noved to deny
the notion as | believe it is premature and perhaps
even redundant to the proceedings that is here before
us now. But I'Il hear from others.

COMM SSI ONER M TTEN: M. Chairman, |
woul d agree with you. Ve reopened the record for a
fairly specific purpose as outlined in the letter of
Decenber 13th to the Applicant which was to request
addi tional information supporting the burden of proof
and the submssions by parties were neant to be
responsive to that, as opposed to responding to other
matters. There will be anple opportunity after the
order is witten if anyone should want to file a
nmotion for reconsideration. That would be the
appropriate tinme to do that. So | agree with you.

CHAI RPERSON GRI FFI S: Very well, then |
woul d nove denial of the notion by the opposition for
subm ssion of additional evidence and also in the
alternative to schedul e a new heari ng.

COW SSI ONER M TTEN:  Second.

CHAI RPERSON &R FFI S: Thank you.
D scussion, Ms. Renshaw?

VI CE CHAI RPERSON RENSHAW No. |1'mvoting

for it.
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CHAI RPERSON (Rl FFI S: Very well, all in

(Ayes.)

CHAl RPERSON GRI FFI'S:  Opposed?

(No response.)

MR MOY: The staff would record the vote
notion by the opposition as 3-0-1; three

of denyi ng, the Chairman, the Vice

Chai rperson and Ms. Mtten; David Zaidain not present,

not voting.

CHAlI RPERSON GRI FFI S: Very well, we also

have a notion again by the party in opposition for

advanced t ol

d of the deadline or reconsideration. |

woul d al so npbve denial of that notion. I'll hear a

second and then I'Il give a brief discussion.

bel i eve that

not needed,

COW SSI ONER M TTEN:  Second.
CHAI RPERSON  GRI FFI S: Thank you. I
it also fits into the point that this is

in fact, to extend the deadline and al so

is premature in terns of asking for reconsideration on

this. |'d hear from ot hers.

Not hearing any responses, |'d ask for al

those in favor, signify by saying aye.

(202) 234-4433

(Ayes.)

CHAI RPERSON GRI FFI'S: And opposed?
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MR MOY: The staff would record the vote
as 3-0-1; the Chairman, the Vice Chair and Ms. Mtten
to deny the nmotion for the new hearing and David
Zai dai n, not present, not voting.

CHAl RPERSON GRI FFI'S:  Thank you, M. My.

Again, as we have directed and why we are here, we
asked for additional subm ssion, a restatenment and any
new information that mght go towards supporting the
burden of proof. That was received by the Applicant.

Li kewi se, we allowed for the response by the party in
opposi tion. W also received that. It is dated 13
January, Exhibit 53. Clearly, | believe those are
appropriate and shoul d be accepted into the record.

And I'll hear anybody that objects to
that, if anyone has concern. Not seeing any response,
I would then go to the last issue. It is indeed --
the letter from Council Menber Gaham | do not
bel i eve our indication nor the specifics in the letter
asked for us to open the entire record and that would
be open up to accept anything and everything, letters

from nei ghbors or anything else that was appropriate.

Therefore, | do believe that the letter from M.
Graham should not be accepted into the record. | do
not believe that it wll greatly prejudice any of the
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cases or participants in the case. | believe there's
anpl e subm ssions to discussing the issues involved in
t hi s. | would put that out there for a consensus
unl ess there's any opposition or further discussion.

COW SSIONER M TTEN: I concur, M.
Chai r man.

CHAI RPERSON  CGRI FFI S: Very well, M.
Renshaw?

VI CE CHAI RPERSON RENSHAW it is just that
you have noted that M. Gaham Council Menber G aham
has w thdrawn his support and | think that that is
sufficient for the record.

CHAI RPERSON GRIFFI'S:  Wll, how do we get
that into the record if we're not accepting it?

VI CE CHAl RPERSON RENSHAW Because you
said it.

CHAI RPERSON CRI FFI S: | didn't say it, |
just said the letter fromM. G aham

VI CE CHAl RPERSON RENSHAW Vell, if you
reference the letter, you need to reference the
cont ent.

CHAI RPERSON QR FFI S: | haven't read it
yet, because we haven't accepted it into the record.

VI CE CHAlI RPERSON RENSHAW But you have

reviewed all the material and that was in the file.
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CHAl RPERSON GRIFFI'S:  Very well. In fact,

it is pointed out in the subm ssion by M. Cohers, the
additional comunication that took place after the
hearing and | think that is sufficient to reflect any
record. | just believe that if we accept that, then
we could conceivably open ourselves to looking at a
reconsi deration because why, in fact, it would not
open it up for submssion of all the -- the entire
nei ghbor hood's letters.

So that being said, we take it that it
would not be -- the physical letter won't be part of
t he record.

I's t hat correct? I's t hat ny
under st andi ng?

Seeing a great nod of heads on the Board,
| believe that is the consensus then. | think we are
ready to proceed, if I'mnot m staken. Cood.

Let's get right into this because I
believe we'll have sone good and substantive
di scussion. dearly, when we went into the hearing on
this, there was -- although the case itself, in fact,

was very straight forward, there was a | ot of peculiar

specifics with this. It started, in fact, wth what
was the relief needed and required for this. | think
the Board apply went through that. In looking at the
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resubmssion, | do believe that as we |ooked at our
order, as we were putting it together that we felt
that the record was not reflecting strongly enough the
case that perhaps we thought was presented.

I think it's always good to be able to
guestion ourselves and to be able to reevaluate the
direction that we were going and that's why we are, in
fact, here today.

Ohe issue | want to bring up, we had
tal ked extensively about a use variance and |'m not
sure how far we need to delve into this, but | know
there was not a consensus of the Board that it was a
use variance that was needed and | would just
reiterate a statement of ny opinion that this is
actually an area variance because it goes directly to
the distance and adjacency of what would make it an
al | owabl e use. It is not the use, necessarily, in
guesti on, but the distances outlined in the
regul ations that allow that use.

That being said, let nme open it up to
ot hers for discussion.

Ms. Mtten?

COM SSIONER M TTEN:. M. Chairman, if you
-- if we look at it as an area variance, then

typically the test for the burden of proof is whether
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or not there's a unique circunstance that leads to a
practical difficulty in the strict application of the
zoning regul ations. The case that has been nmade is --
and sonetinmes we had a case recently where the line
between practical difficulty and undue hardship is

somewhat bl urry. The case that's being nade here is

one, | would say, that leans nore into the undue
hardship category, but in terns of the -- 1 think
there's two general thenes. One is that the parking

lot is under utilized and then the other is that there
is the greater good is being served by granting the
vari ance. And to the second point, that is not part
of the burden of proof. So I'm not persuaded by the
greater good argunment. That's why, in fact, if there
is such a prevailing circunstance, why the zoning
regulations are often changed, not that that's
persuasi ve in a variance di scussion.

To the first point which is the under
utilization of the parking lot, the parking lot is
part of a larger property that's inproved with the
church and if there's any kind of hardship or
practical difficulty, it's certainly not undue. It's
at the margin and the property itself is being al nost
fully wutilized for its designed purpose and its

| ongst andi ng purpose as a church and the parking |ot
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supports that wuse, whether it's people attending
services or frequenting the property for other
reasons.

And |I'm not persuaded in this case that
the burden of proof has been net regarding either
practical difficulty or undue hardship.

CHAl RPERSON GRIFFI'S:  Very well. Ohers?

VI CE CHAI RPERSON RENSHAW M. Chai r man?

CHAI RPERSON GRI FFI'S: Yes.

VI CE CHAlI RPERSON RENSHAW | concur with
ny colleague's statenments  about the practical
difficulty and undue hardship. | was not at all noved
when the case addressed the parking for comerci al
busi nesses’ enployees and | was persuaded by the
conditions as outlined by the opponent in the case
about conditions on that particular street, and the
busi ness about the fact that of the nunber of parking
spaces and also the opposition that has surfaced. So
I concur with Ms. Mtten and her statenents and |
would like to hear from the Chair as to his opinions
al so.

CHAl RPERSON GRIFFI'S:  Very well, first of
all, to address Ms. Mtten, the greater good. | think
this is perhaps a larger discussion to have, but |

need to nake a statenment and | think that actually the
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greater good does go to part of the test and it would
be a third prong of the test in ternms of not inpairing
the intent or integrity of the =zoning plan which
speaks to (1) maintaining the zoning, but also I think
inplies, if not directly states, that it is, in fact,
to ensure that it is for the betterment or the public
good.

That being said, however, | |look at the
subm ssions by the Applicant and | was frankly a
little disappointed in what was presented as the case,
whether it be practical difficulty was really what |
was |ooking for or even hardship and | think the
uni queness was there in ternms of the church's history,
its location. | think the uniqueness of the property
has al so changed, although the parties in opposition
argue agai nst this notion.

| think the uniqgueness of the property is
changed as the surrounding area has also changed. It
clearly then redefines it as unique. As it was
originally built with a church and parking surrounded
by fields, it is not that now, naking it sonmewhat
uni que.

However, | was hoping that the case would
have been presented in a much nore persuasive nmanner

in terms of (1) reiterating sone of the -- what |
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perceive to be stated in the public hearing and al so
per haps even adding to the presentation of the case.
| did not find that happening. In fact, | found an
overwhel m ng persuasion from the party in opposition
looking to (1) the detrinmental inpact as we are
| ooking at a special exception and variances for this,
the overwhelmng inpact of (1) the potential for

increased traffic down the one-way street that this

church is accessed on. Secondly, | didn't see in the
resubmssion an awful Jlot of -- or any detai
outlining the fact that it was so critical, | think

in our deliberation of this case of how the parking
was to be nmanaged, how it was to be secured. W had
tal ked extensively and perhaps it is our fault for not
having that witten directly in the order and that we
perhaps were pressed by tine and didn't take the tine
to look at it, but | recall quite an extensive
di scussi on about having sone sort of gated entry and
sone sort of control over that situation

I"'m not persuaded by the party in
opposition talking about crime and | just want to
bring that up because | do not believe that just
additional cars will necessarily and directly increase
crime in a neighborhood. | think the persuasive

argunent would be nade on the other side saying with
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nore people in and out and on the street it would, in
fact, decrease crine, but that being said, | don't
think it is critical in terms of what is presented to
us today.

I think we should also reiterate the fact
that there was sonme question about the proper notice
of the comunity neetings, of the ANC neetings, of the
WPCA. | think we cleared up and | think the record
shows adequately and correctly that our procedures in
ternms of announcenent of the public hearing and the
application was properly followed and although it may
not have been for others, we have no jurisdiction or
control over that.

I"'m looking for one other point, but I
would ask if there's others that want to continue,
t hat woul d be appropriate.

COW SSIONER M TTEN. | just want to nake
one, just maybe general point which is | think what --
there was a distraction in this case and | had sort of
the luxury, if you will, of digesting it all in one
sitting in reading through all the transcripts, the
transcripts of the hearing and then the decision
nmeet i ng.

And | just want to nmaybe rem nd us of why

the provision exists in the zoning regulations that
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parking Jlots of this type <can be located in
residential zones and whether or not this is an
antiquated notion but it was primarily to serve
adj acent commercial uses, not to relieve parking
situations in residential neighborhoods which is why
the text of the ordinance is witten the way that it
iS. And | think that notion was lost in the
di scussi on because there was -- because of these other
el enents that were introduced. So | just wanted to --
I think it's helpful in deciding whether or not the
burden of proof has been net to renenber why those
provisions exist in the first place in terns of
proximty and so forth.

CHAI RPERSON CGRI FFI S: I think that's an
excel I ent point. I think if I'm understanding you,
that the party in opposition is actually taking up
that cause and indicating several elenments of why it
should not be granted based on the fact that it is
well within a residential nei ghborhood.

COW SSI ONER M TTEN:  Yes, | agree.

CHAI RPERSON  GRI FFI S: Cay. The | ast
thing I need to state is to look at page 5 of the
Applicant's subm ssion and when they tal ked about the
undue hardship, the only piece that | could really

find in addressing this, as well as looking at the
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past record, but their sentence is "the undue hardship
resulting fromthe church's inability to relocate its
parking | ot supports the approval of a use variance in
this instance."

That's not the nost persuasive evidence.

VI CE CHAlI RPERSON RENSHAW | marked the
same section with a big question nmark because | did
not think that that was overwhel m ng evi dence.

COMM SSI ONER M TTEN: And | think that
goes to ny point, M. Chairman, which -- | appreciate
the help that you gave ne in trying to articulate it,
which is there's a reason why parking lots that are
adj acent to comercial districts, why there is relief
in the ordinance for that use and why those that are
nore distant, there is no relief.

CHAl RPERSON GRI FFI'S:  Right.

COMM SSI ONER M TTEN: So to way it's
because of where we're |ocated, that just proves the
point of why that was what was intended with the
ordi nance, that those parking lots would not be able
to be used.

CHAI RPERSON CGRI FFI'S:  That statenent seens
to me in ny reading it, outlines the hurdle that they
need to junp.

COW SSI ONER M TTEN:  Yes.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

19
CHAI RPERSON  CGRI FFI S: And | think the

party in opposition addresses that fairly directly in
saying that if, in fact, that is what we rely on, then
we would essentially undo the burden for any use
vari ance because anyone outside of an allowable matter
of right use could say well, we're outside of it and
t heref ore we have undue hardshi p.

Ckay, anything el se?

(No response.)

CHAI RPERSON GRIFFIS: | would entertain a
notion then, if you're ready.

COW SSIONER M TTEN: M. Chairman, | nove
that we deny Application No. 16875, due to a |ack of
adequate showing by the Applicant that they have net
t heir burden of proof.

CHAl RPERSON GRIFFI'S:  Is there a second?

VI CE CHAI RPERSON RENSHAW  Second.

CHAl RPERSON GRI FFI'S:  Thank you. Furt her
di scussion on the notion? Then | ask for all those
for favor signify by saying aye.

(Ayes.)

CHAl RPERSON GRI FFI'S:  And opposed?

(No response.)

MR MOY: The staff would record the vote

to deny the application as 3-0-1. The three in favor
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to deny is the Chairman, The Vice OChairperson, M.
Mtten; and David Zaidain, not present, not voting.

CHAlI RPERSON CRI FFI S: Do we have a proxy
on that?

M5. BAILEY: No, M. Chairnman, we do not.

MR MOY: No, we do not.

CHAlI RPERSON GRI FFI S: Thank you. Ckay,
let's nove on.

MR, MOY: The next case is Application No.
16919 of M ke Meier, pursuant to 11 DCWR, 3103.2, for
a variance from the wuse provisions to allow the
construction of a new apartnent building under
subsection 330.5, in an R4 District at prem ses 4517
Ceorgia Avenue, N.W, in Square 3016, Lot 13.

On Decenber 10, 2002, the Board concl uded
hearing the case application. After hearing the
testinony, the Board requested specific information to
make a decision from the Applicant. That additiona
information was submtted by the Applicant on Decenber
30, 2002. That's in your folder as Exhibit 42.

There were no other subm ssions of either
responses, nor submssions of findings of fact and
concl usions of |aw and that conpletes ny brief.

CHAl RPERSON GRI FFI'S:  Thank you, M. My.

W had asked in the submissions for a site survey, a

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

21

reiteration of the practical difficulties on this and
the roof plan. Are you showi ng any of that submtted?

MR MOY: Gve ne a nonent to go through
t he package, M. Chairman

CHAI RPERSON GRIFFI'S: Ckay. W can easily

step into this, Menbers. If you recall, this was --
well, first of all, the physical characteristics of
this, this did have a structure on it. It was noted

in the record, although it's not existing, but there
was a large single famly house. It was actually
raised by the District governnent and all evidence
from the testinony shows that they dropped the
building into the basenent, so it's all still there if
you wanted to put it back together. That's actually a
bi g j oke.

There is a slope, dramatic slope change
dowmn to the avenue. That was also discussed. W do
have a party in opposition which is Ms. MLeod, who is
the adjacent and abutting property owner. | think if
you |look back we do have Ofice of Planning
recomendi ng deni al . | am showi ng ANC-4C in support
and that does concur with nmy recoll ection.

What's interesting about this case is the
Ofice of Planning actually outlined perhaps other

possibilities for the devel opnent of this site and one
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of the subm ssions, of course, that we |ooked at is to
address why those couldn't be pursued. Cearly, the
side yard requirement would dimnish, in fact,
probably nmake practically difficult the floor plan of
the new building if they were done as flats or sem -
detached single famlies. Wth that being said, |
think the case, | think the case can be nade that
there is sone uniqueness to this project. Oh, it
should also be noted that Council Menber Fenty gave
testinony and also there are witten submssions in
support of this. There was an awful lot of
di scussion, first of all, by M. Fenty. I think he
very well articulated the issue of how inportant it is
to have new developnent in this area and particularly

on this side, that this wuld, in fact, be a project

of sone conmmunity and nei ghborhood nerit. | don't
bel i eve that any of us -- | won't speak for you, but I
don't believe that | disagree with that. I think
that, in fact, new devel opnent and new residenti al

units on this avenue as on nunerous avenues all across
the city, is a very inportant and excell ent objective.

However, that doesn't go directly to what we have
jurisdiction over and | think can, in fact, be part of
it, but does not, on his whole and specific nake a

case for relief before the BZA
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Sone of the uniqueness, of course, going
back to there was discussion of the historica
devel opnent problens, neaning the site has been
vacant, has been in trouble for a long tine. No one
has been able to put together a project on this. 0]
course, the District of Colunbia has had to cone in
and denolish and left the building denolished on the
site which adds to a sense of the cost and difficulty
of doi ng new construction on that.

The other practical difficulty that was
di scussed with this really went to -- well, they went
directly to the elenents that created additional cost,
that is, the site clearing. Again, renoving the
building that was denolished, the potential for
hazar dous abat enent . One of t he physi ca
characteristics that created, it was in the record,
created sonme difficulty was the slope of the site that
woul d need to be retained by a physical wall. |'m not
sure how that changes, based on what the construction
woul d Dbe. Certainly it would be specific detail
changes. There might be an addition as discussed of
two stairways and entrances rather than conceivably
one, but still in all, I"'mnot -- although I want to
be, 1I'm not convinced of how that uniqueness arises

that gets us to the variances that we're |ooking at
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t oday.

Let me | eave that as ny part of this point
and hear from others.

MR MOY: May | interrupt for a nonent,
M. Chairman?

CHAI RPERSON GRI FFI'S: Yes.

MR MOY: The reference to your earlier
guestion, the submssion by the Applicant included
addressing the site clearing cost analysis. The
record doesn't show the Applicant addressing the

Board's question about a site survey nor a revised

roof pl an.

CHAI RPERSON GRI FFI'S: I ndeed, and the site
survey that -- in particular, and the roof plan, if I
recall, and | think I do correctly, was to address
several issues, but the nost pertinent that | recall

is that a Menber had a concern of the roof decks, the
terraces and also in order to gain an understandi ng of
the adjacency of the owner that is actually 1in
opposition to this case.

So Ms. Mtten?

COM SSIONER M TTEN: M. Chai r man,
there's another aspect of the submssion that is
inconplete that | just want to call out which is we

have the cost aspect of the devel oping the site under
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different scenarios, but what we don't have is the
second part of what was requested which is the
analysis to include cost estimates related to site
clearing and its effect on the overall cost of
construction and how it translates into actual sales
costs. Wiich neans cost is one aspect and then val ue
or resulting sale price is another.

W had testinony in the hearing that
absent any kind of adverse site conditions, the market
conditions in this part of Georgia Avenue do not
support new construction of single famly residential
bui I di ngs. So what we have as sort of background
condition that applies across the board to properties
in that area is we have the fact that single famly
devel opnent is not economc, so we're starting with a
use that the zoning permts that's not economc and
it's not the purpose, | just want to state, it's not
the purpose of the variance process to make up for
adverse economc conditions because those are not
unique to a particular property. Those are nmarket
wi de for however far that market reaches.

To the second point which you were
beginning to touch on, if you look at the Applicant's
addi tional subm ssion, Exhibit 42 and just for the

ease of talking about it, the chart that starts on
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page 6, and you go through each of these various itens
that affect the cost to develop the site, very few and
I would argue only one is even arguably unique to this
property. In the section of Ceorgia Avenue, the sites
are elevated above the grade of GCeorgia Avenue. They
all have retaining walls, so they all have the slope
issue. They have the retaining wall issues. The size
issue in ternms of the increnmental cost of devel oping
on a smaller site, there was no -- there's nothing in
the record to show that this property is unique in
that regard

| ssues about insulation of wutilities and
so forth, that's not unique to this property. That
goes with any new devel opnent. So -- and | would add
that one of the things that causes nme a |l ot of concern
and we've seen it in other cases, even the Zoning
Conmi ssion has seen it is when an Applicant cones
forward and is seeking relief from zoning to nake up
for some shortcomng of the property, that is the kind
of thing you would discover in due diligence and then
adjust the price that you're willing to pay to acquire
the property accordingly. And |I think that's largely
what we have in this case.

You nentioned that there are other avenues

that the Applicant can pursue. Ohe would be a
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rezoning which we tal ked about which is often what we
recormend when soneone is seeking a use variance for
new construction. Another if you wanted to pursue
devel oping twin flats on two lots would be relief from
the side yard requirenent. And there would have to be
certainly have to be an application and additional
subm ssions on that, but | just don't see how the
Applicant in this case has proven any substantially
uni que conditions and then to go all the way to undue
hardship, there may be a hardship, but it's clearly
not undue hardship. So I'm not persuaded that the

Applicant has net their burden of proof in this case.

CHAI RPERSON  GRI FFI S: Very well, M.
Mtten. This is troubling for ne because this is
sonething that I, in ny opinion, would like to grant

in order to see a devel opnent happen on that site and
| don't think that anyone disagrees with that.

I think you ve well articulated the fact
that this wll have great difficulty being approved
based on the use variance and so in ny mnd also, it
goes to the fact of how -- who are we serving if, in
fact, we are unable to do this and deny it when
everyone seens to be perhaps in favor or perhaps this
could be sonething that would be done for the

betterment of an area. That leads nme to say is there
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not another avenue for relief that mght nmake this an
appropriate project wunder the zoning and | think
you' ve articulated two that are excellent and | think
woul d be good avenues to pursue. The rezoning, as we
looking at it, | know I did in terns of the area,
there is a commercial zoning in close proximty. I
have not put together a case, but it seens to ne that
a case could be at |east developed in terns of naking
a rezoni ng case.

The side yard that you bring up also, |
think, is an excellent avenue to pursue.

Ms. Mtten? [I'msorry, M. Renshaw

VI CE CHAlI RPERSON RENSHAW | concur with
your statenents, M.  Chairman. The conmunity,
obviously, wants to take a bad scene, a |lot that needs
devel opnent and see that sonething is done with it.
W've had this case now for several nonths and we're
noving to the conclusion and we are at the point where
we don't see the uniqueness in order to grant the
relief that is needed.

So again, if we can be proactive here and
| ook to how the Applicant can take the regul ati ons and
hurdle the difficulties and get the relief that is
needed so that the project, a project, a devel opnent

project can nove forward on that ot and | think that
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woul d be the best area, the best arrangenent for us to
nove towards suggestions of how we can get devel opnent
on that site as soon as possible.

COMM SSIONER M TTEN: If | could just pick
up on that, your thene as devel oped by Ms. Renshaw and
further developed by ne. W do agree that it is very
important that the site be redeveloped wth an
appropriate building. And it is to harken back to
what we talked about a few mnutes ago in the other
case, the greater good dictates that that is what wll
happen, is that this site not sit there vacant,
indefinitely. But our first obligation, before we go
to the greater good is that we nust not do anything
t hat is inconsistent wth the zone plan and
notw t hst andi ng t he burden of proof for the
three-prong test, we also have that standard and |
think we're noving in the right direction to protect
the zone plan and if the zone plan, in fact, needs to
be changed, then that's what shoul d happen.

CHAI RPERSON (Rl FFI S: Vel |  said. Sounds
like a notion is being fornul at ed.

COW SSIONER M TTEN: | nove that we deny
Application 16919 on the basis that the Applicant has
failed to neet the burden of proof for a use variance.

CHAI RPERSON GRIFFI'S: |Is there a second?
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VI CE CHAl RPERSON RENSHAW  Second.

CHAl RPERSON GRI FFI'S:  Thank you. Furt her
di scussion on the notion?

(No response.)

CHAl RPERSON (R FFI S: I'd ask for all
those in favor of the notion signify by saying aye?

(Ayes.)

CHAl RPERSON GRI FFI'S:  And opposed?

(No response.)

MR MOY: The staff would record the vote
as -- the staff has a proxy from M. Etherly and his
proxy is a vote to approve the application wth
conditions as approved by the majority of the Board
Menbers.

So with that, then the staff would record
the vote as 3-1-1, three in favor to deny the
application via the Chairman, the Vice Chairperson and
Ms. Mtten; proxy vote to approve and one vote from
M. Zaidain, not present, not voting.

CHAI RPERSON (RI FFI'S:  Thank you, M. Moy.
Let's nove to our next.

MR MOY: The next case is Application No.
16559 of the Mrris and Gaendol yn Cafritz Foundati on,
the Field School .

The Board has been requested to decide on
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the notion by the Applicant to nodify the approved

alternate transportation managenent plan in BZA order
No. 16559B. The Board at its Executive Session on
January 7, 2003 requested that the Applicant provide a
status report of all the itens of the conditions and
then the order, the Board received the infornation
fromthe Applicant on January 13, 2003 and that is in
your packet as Exhibit No. 512.

The Board has also received a response
froma party, the opponent party, on January 15, 2003,
fromthe 44th Street Neighbors to the Field School and
that is in your packet as Exhibit No. 513.

That conpletes ny --

CHAI RPERSON GRI FFI'S: Wi ch exhibit?

MR MOY: 513. That is the response from
the -- from a party to the Field School's requested
not i on.

CHAl RPERSON R FFI S: Wat's the date on

t hat ?

MR MOY: January 15th.

CHAI RPERSON (Rl FFI S: Al right, | just
don't have an exhibit on that. Ckay, well, here we
are again.

Ms. Renshaw, it's you and I. Ms. Mtten

has gladly decided to stay in physical formso that we
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m ght have a quorumon this.

Ms. Renshaw, | would -- let ne first state
that in looking at this we are again looking at a
provision that allows for the extension of time based
on the conplication of doing street construction and
coordinating with District agencies to get that done
and how that relates directly to the Field School and
the condition of the Field School.

I think in the previous extension that we
| ooked at, it was very clear to ne that this Board was
very concerned with the public safety and the public
safety in ternms of the tenporary construction and how

one and nost -- perhaps nost inportantly, maybe it's
just ny opinion, but what provisions were to be nade
for pedestrian safety that would be inplenmented while
construction was happening, knowing full well that
they would be tenporary provisions in lieu of the
future permanent provisions. And we had tal ked about
creating a level area for wal king, also sone sort of
fencing or construction fencing that would give a line
of demarcation for pedestrian traffic and vehicul ar
traffic.

W also |looked at how the vehicular

traffic would nove over to that in a safe manner.

Again, | think it was of total concern that the Board
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addressed and stated that we wanted that in short.
Therefore, if I'mnot mstaken, our direction in order
to have that, in order to be here today, in order to
di scuss this, we just wanted to see what, in fact, was
bei ng done.

VI CE CHAI RPERSON RENSHAW M. Chairman, |
reviewed all the material that has been submtted by
the Applicant and did not find what | needed. I was
|l ooking for all of this alternative transportation
pl ans and sone description of the pedestrian safety,
etcetera and | didn't see it, did you?

CHAI RPERSON &R FFI S: All of t he
conditions of the original order and the interim
order, I'Il call it, were addressed. That's 16559 and
559-B, with a total of 53 conditions. They were
addressed in the subm ssion as being within conpliance
and those that weren't, they were to be conplied with
at the final conpletion, but | think where you're
going is looking at condition 4 which I'll read,
submt a pedestrian safety plan and description of how
the plan will be inplenented during the period of
construction activity during the permt process such
as a construction fence along the property line with
| evel ed conpacted earth for wal king surface, | think

what we were |ooking for was the actual -- sone sort
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of graphic representation of what's there. Not t hat
we know it's there or not there, that's not the
gquestion, but «clearly, | think we just wanted
satisfaction that we had that docunent ed.

VI CE CHAlI RPERSON RENSHAW That's why |
said that | |ooked through the material and | didn't
findit.

CHAlI RPERSON GRI FFI S: Good, |I'm going to
take sone liberty and ask the representative just to
cone up, briefly, if they' re here.

MR FEQOLA: Thank you, M. Chairnman,
Menbers of the Board. For the record, ny nane is Phi
Feola with Shaw Pittnman

CHAI RPERSON  CRI FFI S: Rat her than us
tal king extensively to ourselves which we my enjoy
doing, | think --

MR FEOQOLA: W enjoy |istening.

CHAl RPERSON &R FFI S: | ndeed. You're
graci ous in your comment.

I would ask, clearly you see what we want
and | think, and ny opinion is, | am | eaning, tending
towards favorably looking at this, but again, just to
ensure for public safety, in terns of condition 4, are
in possession today of any docunentation that would

satisfy the Board or is there a tinme where you could
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produce that?
MR FEQOLA: | think it's the latter, M.
Chair. For the record though, | wll point out that

the item 4 you're referencing isn't a condition of

Order 10659-B. It was additional information that was
request ed. And that particular information was
supposed to cone from t he Depar t ment of
Transportation. And in fact, in the submssion, M.

Laydon of DOl nmade on August 19th, indicates that
after they selected a contractor, they would provide a

copy of the construction and traffic managenent plan

and |I'm assumng that would incorporate pedestrian
safety as well, to the Board, which apparently has
not. So we can drag it out of DOI. There is many of

t he neasures that you have suggested, the fencing, the
tenporary sidewalk, in place, so -- but | have not
seen the plan. | don't think the school has either
and clearly the Board hasn't. So we can work wi th DOT
to get that to you.

CHAI RPERSON GRIFFI'S:  Very well. That's a
great clarification. It was so inportant to ne that |
just overlooked the specifics of why it was in the
order, but it puts here in ny mnd, M. Renshaw, what
we're doing is burdening the Applicant to get the

Department of Transportation to be forthcomng wth
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this plan. Wat | don't want to get into, as we have
in other cases, wait indefinitely for the production.

Do you think of any other renedy that we
mght -- for instance, there could be photographic
representation is what |'mthinking i medi ately.

VI CE CHAlI RPERSON RENSHAW Vell, | think
it's up to the Applicant to nmake sure that the Board
has what it has asked for and if indeed the
information was to cone from the Departnent of
Transportation, then | feel the Applicant, since the
Applicant's attorney is honcho-ing the project, so to
speak, it is up to M. Feola to ask the Departnent of
Transportation to be forthcomng with some infornmation
for the Board.

MR FEQLA: Fair enough.

VI CE CHAlI RPERSON RENSHAW And | don't
think that | amin a position to nove ahead with this
until that information is in hand.

MR FEOLA: Cxay.

CHAlI RPERSON CRI FFI S: | want an end date
to this, that's all and M. Feola may be very well
novi ng DDOT, but in the case that that doesn't happen,
well, there it is, clearly we're |ooking at sonething
very sinmple in terns of just docunenting what's in

place and whether that ultimately cones from DDOT
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which it should, that would be grand. [If not, | think

we'd be open to having sone other docunentation that
woul d show t hat.

There is sonme concern of schedule here, is
t here not?

MR  FEQLA There is, the nodification
order expires by its terns on the 31st of this nonth.

CHAl RPERSON GRI FFI'S: R ght.

MR FECLA: The work looks like it will be
conpleted on February 3rd or 4th, but as | 1ook
outside and it continues to snow, we are subject to
that which is the reason why we ask for the one nonth
ext ensi on.

So --

CHAI RPERSON CGRIFFI'S:  Wat if it snows all
the way to the 31st?

(Laughter.)

MR FECLA Then we have a whole |[ot
bi gger probl em

CHAl RPERSON GRI FFI S; Let us do that. Ve

will clearly take this up at our next neeting. W'l
| ook for that submssion and I would also -- | would
be open to -- | want to be very clear that a nonth is
enough or is realistic or what it is. There's no

reason for us to deal with this again come February
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20th, if in fact, we do enjoy the snow for the rest of

t he week.

Ms. Renshaw?

VI CE CHAI RPERSON RENSHAW I have a
gquestion for M. Feola about the January 13th
submi ssi on. On page 4, you talk about comunity

outreach and you state that the chairman of the
school's Board of Trustees agreed to have another
nmeeting with the community, approximtely one nonth
after the inprovenents on Foxhall Road are conpl et ed.

Is there -- since we're delayed in making
a decision here, and there is an extension, is there
any provision for the Board of Trustees to neet wth
the comunity to resol ve energi ng probl ens?

MR FEOQOLA: |Is the question has a neeting
been schedul ed?

VI CE CHAI RPERSON RENSHAW  Yes, because it
says here that there will be another neeting with the
community approximately one nonth after inprovenents
are conpl et ed. And we're still in the works on the
i mprovenent s.

MR FECQLA: That's correct.

VICE CHAI RPERSON  RENSHAW And  so
therefore that postpones the neeting wth the

conmunity for another one or two or three nonths. And
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so it has surfaced that there are sone difficulties
that the abutters are expressing and have expressed to
the Board. And so I'm asking is another neeting, an
interim nmeeting going to be planned for the abutters
and the imrediate community to discuss the problens
t hat have surfaced?

MR FEOLA The purpose of the neeting
that was proffered was to let the new traffic
patterns, the light be -- permanent traffic managenent
plan that this Board approved a few years ago, shake
out a little bit and then sit dowmn and see what needed
to be done to adjust that wwth the comunity.

So that was the purpose of the one nonth
neeting. The school does have quarterly neetings with

the comunity and it has as we docunented in the

summer and started back up in the fall, that are
normal, regular neetings wth the community, not
specific -- that was a neeting that was set up

specifically to address the shake down, if you wll,
of the new road system and what it neant and how it
was going to work.

CHAI RPERSON (RI FFI S: So that's in
addition to regularly scheduled neetings wth the
conmuni ty?

MR FEQLA That's correct. Wth regard
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to the coments that the Board received in letters,
the school has been in constant contact with those
i ndi vi dual s about their individual issues.

CHAI RPERSON GRIFFI'S: | think that was --

MR FEOLA: To answer your question, we
can have a neeting if you think that's appropriate.

VI CE CHAI RPERSON RENSHAW |t sounds |ike
it's appropriate.

And also, | wanted to ask wth the
subm ssion of the transportation plan, this was
included in your January 13th subm ssion. You have
t he proposed shuttle bus routes as requested and dated
Septenber 10th, but on your certificate of service, |
don't see any service to ANC-2A and 3B, | believe it
was. You have 3D Ii sted. Dd you serve those other
two ANCs?

MR FEQLA: The answer is yes. ' m
| ooking for our certificate.

VI CE CHAI RPERSON RENSHAW  |t's under Tab
C of your January 13th subm ssi on.

(Pause.)

And also since you're talking about the
Friendshi p Hei ghts stagi ng, ANC-3E woul d be invol ved.

MR FECLA: I"'m sorry, |I'mtrying to --

what was the second question? I"m looking for the
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servi ce. W did serve those. ["m not sure why it's
not -- in Septenber we served those ANCs. | believe
the staff can affirm that sonme of the ANC
Comm ssioners cane down conplaining about it,
actual |l y.

CHAI RPERSON R FFI S: Ckay, well, 1 think
Ms. Renshaw s point should be well taken and that is
service goes to those obviously that will be affected
and have been evident, correct?

VI CE CHAl RPERSON RENSHAW Yes, and
woul d expect that the Applicant would be inviting
those ANCs to participate in neetings regarding the
transportation to and from the school. You talked
about a shake down neeting, so to speak, after the
i mprovenents to the road are finished, right?

Another neeting with the conmunity one
nonth after inprovenents?

MR FECLA VW served them because the
Board asked us to. | personally and professionally
think it is a mstake to -- when you're using public
roads and public Metro rail stations for access to
invite comments from ANCs that are not affected any
nore than they would be by traffic at this Mtro
stations.

VI CE CHAI RPERSON RENSHAW  But you have an
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i ntense use at various staging areas that --

MR FEQLA: |If you stand behind the Tenl ey
Metro Station any time, you see buses for AU and QU --

VICE CHAI RPERSON  RENSHAW - - Are
affecting the traffic situation of a particular ANC
and they have a right to coment.

MR FECLA: But that's what those traffic
hubs are for, M. Renshaw That's what we have a
Metro rail systemfor. You don't want those people --
you want those people to take the system ride the
buses to their location. You don't want to have them
drive down Foxhall Road. That's the whol e purpose of
it.

CHAI RPERSON CGRIFFI'S:  Very well. And M.
Renshaw, your concern is the permanent inplenentation
of this plan, is that correct?

VI CE CHAI RPERSON RENSHAW  Exact | y.

CHAl RPERSON GRIFFI'S:  Let me just note --

VI CE CHAI RPERSON RENSHAW  The stagi ng of
t he routing.

CHAI RPERSON Rl FFI S Ri ght . A little
concern is I'mnot sure how we're getting there --

MR FEQLA: The sinple answer though, we
can do that. W can advise themand invite themto a

neet i ng.
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VI CE CHAl RPERSON RENSHAW That's the best

i dea.
CHAl RPERSON GRI FFI'S: (kay, so noting that
direction, let's set this for next week and whenever

that infornation is available, it can be submtted and

we wlill ask staff to get it to Board Menbers
i medi ately upon receipt and we'll have anple tine.
If, in fact, it conmes in at 2 o'clock today, we'll

review it and send back comments if we have concern.
Anple tine is ny whole point, so as quickly as it can
cone in, the best. Very well.

MR FEOLA: Thank you.

CHAI RPERSON  GRI FFI S: Anything else we
need to do on that? Any other concerns? M. Feola,
you're clear?

MR FEOLA: W are.

CHAlI RPERSON GRI FFI S: Very well. Let ne
make a last statenment in terns of the subm ssions of
letters that we did get regarding this, | think we
will reiterate next week. W have a very clear and
focused issue that we're |ooking at and whether we'd
like to or not we are unable to reopen the entire
record and revisit all the issues that are pertaining
to the previous order.

I think we wll have discussions as a
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Board of how we may address these concerns. At this
point, I am not aware of how we would do that under
t hi s proceedi ng.

So that being said, we'll see you next
week.

M5. BAILEY: M. Chairman, just so we have
sonmething on the record, that's a special public
neeting to be held on January 28th at 9 a.m

CHAI RPERSON &Rl FFI S: That's correct.
Thank you very mnuch

Wth that, | wll conclude the 21st of
January 2003 Special Public Meeting of the Board of
Zoni ng Adj ust ent .

(Whereupon, at 10:25 a.m, the neeting was

concl uded.)
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