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PROCEEDI NGS
9:24 a.m

CHAI RPERSON GRI FFI'S:  Good norning, |adies
and gentl enen. Let nme call to order the Special
Public Meeting of 28 January 2003. This is the
District of Colunbia s Board of Zoning Adjustnent. I
am CGeoff Giffis, Chairperson today. Wth nme is M.
Anne Renshaw, Vice Chair.

Representing the Zoning Conm ssion is M.
May, and representing National Capi tal Pl anni ng
Comm ssion is M. Zaidain. Also with us from the
Ofice of Zoning, M. Nyarku is ably assisting all of
us, M. My and M. Bail ey. Representing Corporation
Counsel is Ms. Monroe.

Wth that, let us junp into the schedule
of the norning' s decision naking. | think what |
would like to do briefly -- Board nenbers, as | know

you are aware, and for those here today, this is the

point at which this Board will deliberate on cases
that have been previously heard. W will not have
additional testinony, as this is not a hearing. Ve
will conmence with our heari ng after our

del i berati ons.
Wat | would |like to do, based on several

i ssues but also on the Comm ssion nenbers' schedul es
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that we are going to be rotating in and out, is call
the Appeal of 16935 first, which would, of course, be
t he Sout heast Citizens for Smart Devel opnent, Inc.

MR MOY: Yes, sir, M. Chairnman. Good
nor ni ng, nenbers of the Board.

The case before the Board is the Appeal of
No. 16935 of Southeast Citizens for Smart Devel opnent,
Inc., pursuant to 11 DCVR ?? 3100 and 3101, from the
admnistrative decision of David CQark, Drector,
Depart ment of Consuner and Regulatory Affairs,
allowwng the construction of four single famly
dwellings allegedly in violation of the side vyard
requirenents under subsections 405.9 and 775. 2,
| ocation parking space provisions under subsection
2116.1, parking space accessibility provisions under
subsection 2117.4, in a G2-A Dstrict at Premses
1308, 1310, 1312, and 1314 Potomac Avenue, S.E. These
are in Square 1045, Lots 134, 136, 137, and 138.

At the Board's Public Hearing on January
21, 2003, the Board discussed a notion to dismss by
the Applicant and scheduled its decision on the notion
to dismss the appeal to today's neeting, January 28,
2003.

Before making the decision, the Board

requested that the Applicant submt the follow ng:
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Oiginal building permt applications; original site
plans that show the building prints, property lines,
parking areas, etcetera; a full set of civil and
archi tectural draw ngs.

The Applicant submtted these docunents on
January 23, and that is in your case folder as Exhibit
32. The Board also allowed the Appellant to submt
any comments on the notion to dismss. This was
submtted one day late on January 24, 2003, and that
is in your folders as Exhibit 31.

Also as a rem nder, the Appellant had al so
submtted the nmotion to dismss docunent at the
Board's nmeeting on January 21, and that is in your
packet as Exhibit 29.

Finally, as a prelimnary, the Board did
receive a letter dated January 21 at the Board's
neeting in the afternoon from Council Menber Phil
Mendel sohn, and that is identified as Exhibit 30 in
your folder.

That conpletes ny briefing, M. Chairnan.

M5, W THUM M. Chairman, | would just
like to correct the record. The caption is incorrect.
The zoning is G2-B District, not a G2-A District.

CHAI RPERSON GRI FFI'S:  Thank you very much.

MB. W THUM Also, our filing was tinely
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on Friday, because you had indicated that we could FAX
it in first thing Friday norning, which is in fact
what we did, | believe, around nine o'clock.

CHAI RPERSON (RIFFI'S:  kay. | would take
up just the issue of the subm ssion of Exhibit Nunber
31. dearly, we wanted very quick turnaround on that
and asked for that to be received, and we gave an
indication of when it mght be good to get it in by,
but | don't think we set a drop dead deadline for
t hat .

Are there issues with accepting the letter
from the Council Menber, Exhibit Nunber 307 Any
objections from the representatives? What is the
consensus of the Board, accept, not accept?

COW SSI ONER MVAY: 1" accept.

VI CE CHAI RPERSON RENSHAW  Accept .

CHAlI RPERSON GRI FFI S: Very well. V& can
wai ve our rules and accept the letter

What Is before us, Board  Menbers:
Cearly, M. My has outlined quite a bit that could
potentially be before us, but what is here today
specifically is the notion to dismss the appeal. As
we had indicated, there was -- the basis of which we
need to evaluate, and that is the permts, and the

permts -- the first permt and the revisions to the
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permts, the changes that were nade attendant to the
par ki ng and the side yard.

Let me open things up. I know we all
recei ved those. | know we all spent extensive tine
going through all of the docunents, that being the
permt applications and al so the draw ngs. So if --
M. My, were you wanting to open up the discussion?

COW SSI ONER  MVAY: If 1 could, please.
"Il try to nmake this as brief as | can. As you said,
we all went through the information that was
subm tt ed.

The key question is -- with regard to this
notion is whether there was a change in the
requirenents for parking or side yards that resulted
fromthe altered permt or the new permt application.

In other words, did any of those requirenents change
from what they were when the permts were originally
filed 11 nonths earlier? You are looking at nme as if

I"'mframng it the wong way.

CHAI RPERSON CGRIFFIS:  Wll, | want you to
get into it, because |I'm not sure -- In terns of the
notion to dismss, ny idea, and | thought the

direction we had, was specifically focused on if there
were changes fromthe permt to the permt revision.

I think, if we get into the substance of
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was there changes in requirenents that we are getting
into the substance of granting or denying the appeal.

COW SSI ONER  MAY: Ckay. Well  then,
having reviewed the permt docunents, there is very
clearly a significant change in the permt application
itself, where the permt originally stated youth care
residential facility or residential home, and in the
subsequent permt application in the sane block it
states single famly residential or sone version of
t hat .

That's the mmjor substantive change, and

that is where the question of changes in requirenents

starts to kick in. In other words, as a result of
t hat change in use, is there sonme different
requirement or would the -- should the Appellant have

known from the very beginning what the requirenents
were with regard to parking and with regard to the
si de yard?

| believe that the case is -- Wen it
conmes to parking, there is no significant change. In
other words, whether it is a youth care residential
hone or whether it is single famly residential, there
is no significant change in the parking requirenents.

You can argue until you are blue in the

face as to whether they nmet the requirenents, whether
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the permt was properly issued, but at this point, you
know, it is water under the bridge, because it didn't
change fromthe very beginning. | think in that case,
we should be ruling to support the notion to dismss
with regard to parKking.

Wien it cones to side yards -- You want to
di scuss that?  Ckay. Wen it conmes to side yards,
there is a significant difference between a youth care
residential hone and a single famly dwelling in terns
of the requirenents for a side yard.

Once the change in the use of the facility

kicked in, different requirenents kicked in, and I
wi Il wal k you t hrough those steps.

First of all, a youth care residential
hone is a subset of comunity based residentia
facility by definition in the regulations. If you
read those regulations, it states within the text of
comunity based residential facility that anything
that is <considered a comunity based residential
facility cannot be considered anything else under
these regulations. |In other words, it can't be a CBRF
and a single famly dwelling at the sane tine.

If you want, | wll read the words
directly out of the regulation.

CHAlI RPERSON GRI FFI S: Yes, actually, give
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me that.

COW SSI ONER MAY:  Ckay. This is straight
out of the definitions. "Comunity based residentia
facility" -- this is on page 116 of Title 11, the copy
that | have, and it says: "If an establishnent is a

conmunity based residential facility as defined in
this section, it shall not be deened to constitute any
other use permtted under the authority of these
regulations." So --

CHAl RPERSON GRIFFI'S:  But it goes to use.

COW SSI ONER MAY:  That is true.

CHAI RPERSON  CRI FFI S: Use as a single
famly is also in addressing use of a structure.

COW SSI ONER  MAY: Ri ght. Wll, this is
only the first step.

CHAl RPERSON GRI FFI'S:  Ckay.

COW SSI ONER MAY: There are several steps
inthe logic. So we have two different uses that have
been applied for.

Wen you go to side yard requirenents and
that section, and we are going to 775, 775.2 states
that a single famly detached dwelling shall be
subject to the side vyard requirenents of an R 1
District. 775.3 says a one famly sem -detached

dwelling shall be  subject to the side vyard
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requirenents of an R2 District.

So as a residential use, either 775.2 or
775.3 apply. 775.5 states, "No side yard shall be
required for any other building or structure, but if a
side yard is provided, it shall be at |east two inches
wide for each foot of height of the building but not
| ess than six feet."

Now the way | read the regul ations, a CBRF
woul d be subject to 775.5, not 775.2 or 775.3. So it
is only when the use becane a residence, a single
famly resi denti al, t hat t he R2 side vyard
requi rements kicked in. Wen the R2 side yard
requi renents kicked in, that is when we go to 405, and
we go to the clause that states that you need to have
a side yard on any free-standing wall. \ereas, if it
were a CBRF, you can have a free-standing lot Iine
wal | and not be required to have a side yard.

MEMBER ZAIDAIN. So just to make sure |I'm
followi ng your argunent, the reason why parking is not
included in this, which is your position, that because
there was no substantial change or no change at all in
the requirement; but since there is a change in
requirenent for the side yard, it is sonmething that
should be ripe for this Board to hear in an appeal ?

COW SSI ONER  MAY: Ri ght . Essential ly,
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yes. Now | also read the argunents that were nade by
t he Appellant. You know, | found sone of it a bit
conf usi ng. I nean, there is an argunent that
essentially, because the parking aspect of the
application is confused and scattered and, therefore,
it is appeal able because of that -- | did not find
t hat argunent particularly conpelling.

There was al so an ar gunent t hat

essentially, when this becane a single famly

dwelling, that all R2 based requirenents for |ot
occupancy and everything else kicked in -- 1 didn't
find that conpelling. | can't find any basis for
t hat . But when you just focus on the side yard

question, you know, it is <clear to ne that the
requi renents changed and, therefore -- and the
Appel | ant woul d not necessarily have known to question
that when the permt was first issued, because at that
point it was a CBRF. It wasn't a residential use.

CHAI RPERSON GRIFFI'S: O hers?

VI CE CHAI RPERSON RENSHAW M. Chairnan,
just a short statenment to say that | support M. My's
di scussion of this issue.

COW SSI ONER MAY: | am prepared to nake a
notion, if you are ready to hear it.

CHAI RPERSON GRIFFI'S: M. Zaidain, did you
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have any comments on the discussion.

MEMBER ZAl DAl N: You guys are noving too
fast, and 1'm going through ny zoning code trying to
find sonmething. Gve nme a second.

| apol ogi ze. | just wanted to -- | was
struggling for a mnute there on the parking, why we
are separating the tw, but after rereading the
regul ations, | see that. The residential and the CBRF
are regulated essentially the sanme, and that is why
the appeal would not be valid in that sense, or the
ability to question it would not be valid, because it
is exactly the sane as residential. But the side yard
aspect is clearly different.

Once that use changed and the side yard
requi renents change, which nakes them available to be
guestioned, which is what we are deciding here today.

So | would support M. May's position on this.

CHAIl RPERSON (RIFFIS:  Well, let's revisit
then 775 and |ook at the facts. M. Miys, as | am
hearing, is making a conpelling argunent to Board
nmenbers that, in fact, the comunity residence
facility does not fall wunder, in terns of side yard,
which is an area of single famly hone.

| think what we need to do for further

el aboration on this is to see whether that is actually
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definitive as we go to the definition of famly and
| ook at the size of the youth residence facility that
goes in. | amnot sure why that would kick it out of
a sem-detached or detached classification but go
toward 775.5, which would indicate a larger, nore --
per haps a nore comercial structure.

COW SSI ONER  MAY: Vell, I'm glad you
brought up the subject of famly, because this is
anot her area where | got tangled up trying to figure
out what the heck this thing is. W got into
di scussion of, you know, is it a duck or is it a
goose, and frankly, | have no idea what kind of bird
this thing is, because it doesn't fit any of the
definitions.

If you look at, for exanple, can it be
considered single famly, well, the definition of a
famly is six unrelated people living together. Wll,
we have six residents plus a pair of counselors.
Right? So at a mninum there are seven different
people living there. So it is not a single famly.

If you look at the definition of a
dwelling, there is nore than one dwelling here. Now
it doesn't fit the definition of a two-famly
dwelling, but it doesn't fit the definition of a

single famly dwelling.
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| think that, if there were a circunstance
where this clearly fit some other definition, that we
could nake the case that this was a bit nore gray, but
when we |look at this thing, | don't know what it is.
| don't even know where the front door is, frankly.
When you | ook at the plans, it's got a front door that
only serves the counselor's apartnent. It's a got a
back door that serves all the rest of the residents.

| nean, this is a very strange thing. 1In
fact, if we do decide to go ahead and hear the case,

I"d like sonebody to define what the heck this thing

IS.

CHAl RPERSON GRI FFI'S:  Ckay.

COW SSI ONER  MAY: | guess ny point in
making this case -- | guess | am expressing a certain

anount of frustration for not really being able to
understand it, but it seens to ne that the only way
that we can consider the first application is if it is
what it states that it is on the application, which is
a youth residential care facility.

If it is that, it can't be anything el se

and, therefore, it is not a one-famly detached
dwel | i ng. It's not a single famly dwelling. It's
not a sem -detached dwelling. It is "Qher," and if

it is "Qher," 775.5 kicks in, and that's when we go
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into different side yard requirenents.

Now that they are calling it something
different, there are different side yard requirenents
that kick in. | do have to say that there are a few
nore cracks in the regulations here, that it's not
clear how to define certain things. Once again, it's
nore work for the Zoning Conm ssi on.

CHAI RPERSON GRI FFI S: | ndeed. Vel | said.

| think that is where ny major concern cones, is wth
the interpretation of dunping this into 775.5. By
your account, M. My, you are not sure whether this
is single famly or a flat. W aren't really sure
what it is, but you are definitive of the fact that
you can define it wunder 775 as a single famly
det ached or sem -det ached.

COW SSI ONER  MAY: Vell, | think when we
get into actually hearing the case, maybe we can get
into sone of the finer points of what it really is as
opposed to what it has been applied for.

CHAl RPERSON GRI FFI'S:  Ri ght.

COW SSI ONER MAY: | think what we have to
judge the notion on is what's been applied for.

CHAI RPERSON GRIFFIS: Yes. | was going to
say, | think to caution. As much as we may want to

get into this appeal, and as much as we think it may
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be the right thing, we need to take up on a factual
basis of the notion whether this current appeal is
actually tinely, which would go to the substantive
changes within the revision.

I nmean, | think you have pointed to sone
interesting aspects to it. | am just at this point
not 100 percent convinced that that 1is totally
accur ate. | nmean, how do you reconcile your own
account that you are not sure what it is and yet you
woul dn't then put in the original permt under -- or
how woul d you have defined it?

COW SSI ONER MAY:  Well, | think that the
original application that states that it is a youth
care -- youth residential care hone -- | think that
that is a reasonable description of what they
submtted plans for. | think that on that basis, |
think 775.5 applies.

When the application is changed, even if
it is not -- even if it truly doesn't fit the
definition of single famly dwelling or, you know, one
famly detached or sem -detached, that's what was
applied for. That is what the Zoning Adm nistrator
acted on. That is what the permt was issued for.

Different regulations kick in at that

poi nt and should have been considered. So | think
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that, wthout getting too far into the analysis of
what it is, | think we have to go on what people have
told us and what the actual application states.

CHAI RPERSON (Rl FFI S: In order to follow
then your argunment, one would have to be convinced

that a community residence facility was not or could

not be a one-famly dwelling. |Is that correct?
COW SSI ONER  MAY: Vell, | think the
regul ation states that it can't be. If it's a CBRF

it isonly a CBRF. It is not a single fam |y detached

dwelling. It is not a one-famly hone.
CHAI RPERSON Rl FFI S: "m not sure it is
so definitive. I rmean, if you look at the

definitions, comunity residence facility, which is
stated on the permt application in parentheses, CRF
is a facility that neets the definition for and is
licensed as a comunity residence facility under
health care facilities, comunity residence facilities
as that definition may be anended fromtine to tine.
Clearly, there is an operative residence
word in there, and "facility," of course, we are
fairly famliar wth. | guess chasing it down,
| ooki ng at residence, wouldn't you then go back to how
you woul d define how many dwellings or how you woul d

defi ne the residence, not necessarily --

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

20
COW SSI ONER MAY: | think the question is

what standard we would expect the average person
reviewing this application or watching it happen in
their neighborhood can be -- | nean, what is the
common sense interpretation of what we see here?

The common sense interpretation is, if it
is a CBRF, it is not a single famly home, and so they
shoul dn't be checking -- | nmean, you know, | think
that there are -- | can already hear the argunents of
various zoning lawers in town nmaking the case, if
they had brought that issue up, that this is not
single famly residential. This is a youth care
residential facility, and 775.5 applies. | rmean, |
can hear that argunment being nade already, if that had
been brought up in the very beginning.

I don't think that we can reasonably
expect people to read this and interpret it as saying,
well, okay, it is a youth residential care hone, but
it could also be other things; so you better |ook at
all the other regulations that apply to all the other
uses that it mght be. | think it is pretty
strai ght forward.

|"m prepared to make a notion if you are
ready to hear it. Should we do this as two separate

nmoti ons?
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| would nove that we grant the notion to
dismss the appeal Nunber 16935 wth regard to
parking, and -- |I'm sorry, yes, granting the notion
to dismss the appeal with regard to parking, and
denying the notion with regard to side yards on BZA
appeal Nunber 16935.

CHAI RPERSON GRIFFI'S:  1'Il second that.

COMM SSI ONER  VAY: Dd | say it right?
Ckay.

CHAI RPERSON  &RI FFI S: D scussi on? M.
May, final concl usions?

COMM SSI ONER MAY:  No. | would very nuch
like to know what the Applicant or what the owner of
the property and what the Appellant believe this
building to actually be. Define it.

CHAI RPERSON Rl FFI S: Vell, wthin a
matter of nmoments, you may in fact get that

opportunity in the future.

Let nme say, M. My, | think it 1is
substantial, what you are bringing up. | want to be
there with you. | just have sone mjor concerns in

terns of the tineliness, which is the basis of the
nmoti on.
In ny mind, | was going directly to the

physical |and aspects of the permt and |ooking for
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particul ar changes. If there were glaring changes on
the drawings or the application, that, to ne, would
have given an indication of a direction to go and to
followin dealing wth this notion.

I noted, and in fact that is the absolute
only thing in the application and in the draw ngs that
changed, and that is nunber 6 itemon the application,
proposed use of building or property. | think we are
all pretty clear that that did change.

That change, however, I"m not sure,
directly elicits a different look at the side yard.
I"m absolutely in concurrence with the parking. I
guess | haven't <crossed the definitive hurdle of
classifying a community residence facility outside the
boundary of a secondary definition of a famly
dwel ling. They are both residential in use. e has
a specific program attendant to it. But that's
essentially where | am Qhers? M. Zaidain?

MEMBER ZAl DAl N: So you are struggling
with whether or not those two uses are regulated
differently?

CHAlI RPERSON GRI FFI S: Wth a particular
| ook at the side yard, yes.

MEMBER ZAIDAIN Right. Wll, | reiterate

the fact that I was in concurrence with M. May. I
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think what this is essentially is alnost -- It kind of
cones to a fundanental fairness argunent where you' ve
got a change of use. That change of wuse triggers
change in requirenents.

So do residents have the ability to
guestion the admnistration of the permt, once those
requi renents change? To take an extrene exanple, say
you have a resident. Sonebody builds a building, and
it's residential, and then they decided to change into

a store w thout changing the structure.

Wll, unfortunately, changing it from
residential to commercial -- that triggers a whole
host of requirenment changes, parking, etcetera. Ve

are not deciding the nerits of the appeal now, but we
are deciding do people have the ability to question
the permt and the requirenents therein, once that use
changes. | could not say not to that.

CHAI RPERSON Rl FFI S: Cay. And so what
you are saying, M. Zaidain, if | hear you correctly,
is the fact that the community residence facility does
not fit into the definition or description of one-
famly, sem -detached dwelling?

MEMBER ZAI DAIN. Essentially, yes.

CHAl RPERSON GRI FFI'S:  Ckay.

VEMBER ZAl DAl N Now M. My took it one
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step farther, and he persuaded ne to go along wth
that, in the sense of saying, instead of just saying,
okay, all the requirenents changed as appeal able, are
there certain aspects of the requirenents that are not
appealable in the sense that they are regulated
essentially the same in the use category? That's
where the parking canme in. And | was persuaded by his
argunent in that sense.

It's kind of hard to discuss it wthout
getting into the nerits of the appeal, but that's
where | am

VI CE CHAI RPERSON RENSHAW M. Chairman,
the side yard issues should definitely be exam ned
before the BZA with this appeal, and the residence --
the community has a right to speak to the Board about

t hese change in requirenents.

CHAI RPERSON  GRI FFI S: I don't disagree
with that, M. Renshaw I would support the
comunity's review of this. I just want to neke

absolutely sure and definitively that we are acting
properly and accordi ngly.

Vell, anything else? Anybody else have
any other additional itens on this?

VICE CHAI RPERSON RENSHAW Cal | t he

qguesti on.
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CHAI RPERSON &R FFI S: Is it seconded?

There is a notion to call the question.

MEMBER ZAIDAIN. There is a notion to vote
on the previous notion? | wll second the notion.

CHAlI RPERSON GRI FFI S: Al in favor? Now
just to be clear, we are calling the question, which
is what | was about to do anyway. "Il take it as a

consensus that people would like to ne to call the

vote. | would ask then that all those in favor of M.
May's notion would signify by saying Aye. And
opposed?

I"'mafraid | am going to have to register
ny vote in opposition, only because of ny insufficient
clarity that, in fact, we are correctly noving forward
on this. But any other coments?

VI CE CHAI RPERSON RENSHAW  Just again, it
is granting the notion to dismss the appeal regarding
t he parking.

CHAI RPERSON GRI FFI'S:  That's correct.

VI CE CHAI RPERSON RENSHAW  And denyi ng the
notion to dismss regarding the side yards?

CHAI RPERSON GRIFFI'S:  That is correct.

VMR, BERGSTEI N: M. Chair, could | just
ask one clarification? Are you -- Wuld the notion be

to deny the notion to dismss in essence wth
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prejudice or that, if the record later reflects the
circunstance where at the decision neeting you m ght
want to revisit the issue based upon what you learn in
the record, you would then revisit it then?

In other words, are you dismssing -- Are
you denying the notion in essence for all tine based
upon what you heard today or are you denying it at
this time with the idea --

CHAl RPERSON @RI FFI S: | think we are
clear. | appreciate that clarification. M. My, am
| correct that you are not dismssing with prejudice?

COW SSI ONER  MAY: No, I am not
recommendi ng di smssing with prejudice.

CHAlI RPERSON GRI FFI S: Ckay. O hers have
comments on that? |s everyone clear what Corporation
Counsel is indicating?

MR BERGSTEI N Wll, if you dismss the
parking, it would be dismssing that with prejudice
| was nore going toward the question of the denial of
the notion to dismss wth respect to the side yard.
| heard sonme comment at the dais that the record may
not be sufficient at this tinmne to make that
determ nation, but perhaps after hearing the case,
that mght elucidate the issues further. Actual |y,

that is what | was asking you.
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If you do dismss on the parking, then
that part of the appeal is dismssed, period.

CHAI RPERSON (Rl FFI S: Is that your
under st andi ng, M. May?

COW SSI ONER  MVAY: Yes. I would dismss
the parking with prejudice, so that there is no reason
for that to cone back. | think the record is pretty
cl ear.

Wth regard to the side yard, if the owner
of the property wants to make further notions wth
regard to dismssing the case because of sone other
argunent that could be raised or sone other
clarification, | would certainly be willing to hear
t hat .

MR BERGSTEI N Is that also true wth
side yard? In other words, are you deciding that --
You are deciding that this appeal is tinmely wth
respect to side yard, notw thstanding anything you
m ght |ater hear as the record progresses?

COMM SSI ONER VAY:  Yes.

CHAlI RPERSON GRI FFI S: I think, going to
the nmerits of the appeal, we can dismss at anytine we
felt able. W are maintaining an insurance that we
can revisit the fact that this may not be tinely, even

t hough we are into the appeal itself.
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MR BERGSTEIN. That's right.

CHAI RPERSON GRI FFI'S:  |Is everyone clear on
that? Very well, in which case we need to set a date
on this.

MR MOY: First of all, M. Chair, staff
would like to record the vote as three-one-one, M.
Renshaw, M. Zaidain, M. My in favor of the notion,
the Chair in opposition, and M. Et herly not
partici pating, not voting.

M. Chairman, we have on February 4th four
ot her cases for decision. That is an option, or |
woul d suggest noving this case to February 11th.

CHAI RPERSON CGRI FFI'S:  You understand that
we are going to be going into the appeal, and we need
about an afternoon for this.

MR MOY: A full afternoon?

CHAlI RPERSON @RI FFI S: And | need a good
night's sleep before it also. So if we can schedul e
t hat .

MR MOY: Ckay. Well, considering that, |
woul d suggest then --

V5. BAI LEY: April 1st is a good day to
| ook at.

MR MOY: | was trying to find sonething

sooner, but | think either March 25th of April 1st,
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because the afternoon of March 25th is free.

CHAl RPERSON GRI FFI'S: The afternoon of the

25t h?
M5. BAILEY: [It's not free.
MR MOY: It's not free?
M5. BAILEY: No.
MR MOY: Ch, we have one ot her case.
M5. BAILEY: It is an appeal.
MR MOY: That takes us to April 1st then.
CHAlI RPERSON  GRI FFI S: Ckay. Is there

objections fromthe representatives about the first of
April? W won't add any significance to that date to
this case. Very well, then let's do it, M. My, if
you would just reiterate.

MR MI: And this case then would be --
The appeal woul d be schedul ed for April 1st.

CHAI RPERSON GRIFFI'S: I n the afternoon?

MR MOY: In the afternoon, 2003.

CHAlI RPERSON GRI FFI S: Is it anticipated
this wll be the only case in the afternoon, and we
wll start --

MR MOY: Yes, sir.

CHAI RPERSON GRIFFI'S:  -- at one o' cl ock?

MR MOY: Yes, sir.

CHAI RPERSON GRIFFIS:  And run for the rest
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of the day. Good. Al right, let's nove on.

M5. BAILEY: M. Chairman, M. Etherly
will be participating at that tine as well.

CHAI RPERSON  GRI FFI S: Absolutely wll.
And good norning to you, sSir.

MEMBER ETHERLY: Good nor ni ng.

MR MOY: The next case for decision is
Application No. 16896 of Randle H ghlands WManor LP,
pursuant to 11 DOWR 7?2 3103.2, for a variance from
maxi mum nunber of stories under Section 400, and a
variance fromthe floor area ratio requirenents under
Section 402, and pursuant to 11 DCWVR ? 3104.1, a
special exception to allow the construction of a
conmunity residence facility (assisted living facility
for seniors and other qualified persons, 52 residents
and 40 rotating staff) under Section 358, in the R5-A
District at premses 2700 R Street, S.E. in Square
5585, Lot 812.)

The Board had requested the Applicant to
provide additional information regarding the ratio of
conmon or public space to private living space in the
proposed facility, and that was submtted. That is in
your case fol der as Exhi bit Nunber 57.

The Board also requested a nmap wth

narrative showing other existing comunity based
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facilities within 500 feet radius of the proposed site
with photographs in relation to the proposed subject
site, also with photographs. This was submtted three
days late by the party opponent, submtted on January
17t h. However, the party opponent had submtted a
letter requesting the extension because of nedical
reasons, and that is in your folder as Exhibit 55.
The docunent is Exhibit Nunber 60.

The Board had also requested that the
Ofice of Planning submt a response to the Board
regarding confirmng its assessnent of simlar
facilities within the radius of the subject site, and
that is in your folder as Exhibit Nunmber 56.

The  Appli cant has also subnmitted a
response to the party opponent's submssion. That is
dated January 21st identified as Exhibit 63.

Finally, as a prelimnary, two notes. The
Board received a letter in opposition dated January
7th, which is not one of the requested information
fromthe Board, froma Margaret Parkman on January 21,
2003. That is Exhibit 62.

Finally, the Board at its last neeting
requested that the staff follow through on the ANGC- 7B,
and supplied in your folder is a copy of the mnutes

of the ANC s neeti ng.
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That concl udes ny briefing.
CHAl RPERSON GRI FFI'S: Thank you, M. My.
Is there any objection from the Board to accepting
Exhibit Nunber 60, which was the photographs we had
actually requested? |If | don't hear any objection, |
take that as consensus, and we waive our rules and
accept that into the record.

Let's get into this. There was a
substantial anmount of tinme in hearing and also in
addi tional subm ssions that were put into this. I
woul d open it up for discussion

Let nme just first say there are several
issues that | think we should discuss. First of all,
of course, and nost inportantly and pertinently, is
the case, the test for the variances and al so speci al
excepti on. If the Board is so inclined, we can break
t hose apart. I think the full discussion could
probabl y address nost of themtogether

Cearly, we are looking at what was the
uni queness of this particular piece of property, any
sort of practical difficulty that arose that gives us
the indication that this relief is needed, and then
of course, whether it would serve the public good or
not tend to inmpair the public good or the zone

pl anni ng, purpose and regul ati ons.
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Looking at this, we went through quite a
bit. There are issues that cane up from the
conmuni ty, sone typical perhaps, of size of facilities
like this for any neighborhood, and that goes to
par ki ng and congestion; sone not so typical, and that
is the issue that was brought up particularly wth
this case is the concern with whether this actual
project was -- the nature of what this project was to
be, and that is was it not to be a honme ownership
opportunity, a devel opment project that would bring,
as was testified and also as was submtted in witing
on Exhibit 60 talking about selling units to first
time home buyers who would live init for five years.

W also go into the facts in the issues
that were discussed about whether there are other
facilities, CBRFs, adjacent to the site we have, the
filing from Ofice of Planning, which in all intents
and purposes is inconclusive, but that's what we have.
W need to go with that.

The other larger issue that was brought up
from the comunity and also was addressed by the
Applicant, and that is were there additional sites
avai | abl e? What was the procedure to |look at? I
think that goes to answering a base question of why

this particular project is trying to fit onto this
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particular site. I think there's substantial

docunentation allowing us to understand that.

So that is the outline I would like to
begin with, and | think we also need to address
parking as a major issue. Cearly, the parking and

the parking requirenent is going to be defined by us,
if this notion went to a successful approval, and so
we Wil need to base substantially on the record what
par ki ng requi renent shoul d be.

M. Zaidain?

VEMBER ZAl DAl N Are we going to kind of
go through and maybe take the special exception first,
and then work our way into the variances?

CHAlI RPERSON GRI FFI S: If you would Iike
to.

MEMBER ZAI DAIN:  Ckay, because, obviously,
speci al exceptions are the nore cut and dry. You can
ook at the standards and see if the testinony --
Wll, it's supposed to be nore cut and dry, where you
can go through and see if the standards have been net.

To start off, we asked for sonme guidance
fromOP in terns of the surrounding CBRFs, and | think
you said in your opening statenent that it was
i nconcl usi ve. But unfortunately, today we need to be

conclusive on that issue in order to decide this.
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| guess |I'm just kind of opening that up
for the rest of the Board nmenbers to decide on how we
want to take this neno. | appreciate OP's effort in
trying to decipher this but, unfortunately, they Kkind
of had their hands tied in ternms of how to deci de what
CBRFs are operating in the area. So that is one issue
that | see as sonething that needs to be di scussed.

Al so, under 358 there was an issue. One
of the standards is the facility shall not have an
adverse inpact on the nei ghborhood because of traffic,
noi se, operations, etcetera. That is, obviously, a
pretty broad standard, but that is sonething that we
need to deci de.

You nmentioned sonme issues about parking
and, obviously, that is tied to the inpacts to the
nei ghbor hood. Is this facility going to provide
enough parking, or can we decide what parking |evel
they need to have to mtigate any negative inpacts in
t he surroundi ng nei ghbor hood?

I really struggled wth that, goi ng
t hrough the record. So right off the bat with the
special exception process, | kind of have two
different gaps in the record and in ny know edge on
how to decide these standards, that being the

surrounding CBRFs and the parking aspect of the
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devel opnent.

So | guess what | am doing is just
throwing it out to the Board nenbers to try to flesh
out those issues, because | think it's inportant to
deci de the special exception. Once we decide if this
does fall within a special exception, | think then we
can address the vari ances.

CHAI RPERSON GRI FFI S: Cay. | think you
brought up sone pertinent issues. Let ne say, it may
be easier to look at it at the variance |level first.

MEMBER ZAI DAIN:  You think so?

CHAI RPERSON (Rl FFI S: And | think, if we
started to talk -- I'"'m sorry to throw this back and
forth, but I have great concern --

MEMBER ZAl DAl N Vell, it's a conplex
case.

CHAl RPERSON GRIFFI'S:  Indeed, it is, and |
have great concern that the test hasn't been
adequat el y addressed. I think we can start and junp
right into what is the practical difficulty of the
project that was presented to us.

Cearly, we had testinony that indicated
that, if this facility was of |esser size, it would be
essentially uneconom cal or undoable, and that's for

the assisted living facility. But never was it
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addressed what the alternative. Could you, as a
matter of right, build housing -- It all went to the
program that they were trying to put in, and then,
therefore, the indication, in order to nake this
programwork, it has to be a certain size.

MEMBER ZAl DAl N: Let's be clear on that.
Wien you say neke the program work, you are referring
to the econom c standpoi nt?

CHAI RPERSON GRI FFI'S: Correct.

VI CE CHAI RPERSON RENSHAW But , M.
Chai r man, there is no practical difficulty or
exceptional hardship arising out of the |and other
than the terrain is sloping, but that is not an
argunent in itself to speak to practical difficulty.
I could find nothing else in reviewng all the
docunents that were submtted to illumnate that
poi nt . So | really struggled with it. What is it
that we are | ooking at?

W are |looking at an enterprise here, and
we are being asked to nmake that enterprise work. On
the other side is the comunity saying that they want
sonmething else for that location, and they want it to
have in that devel oping |ocation, once that blight was
renoved, not single famly, but they wanted to have

hone ownership. That is what the city had reacted to.
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Then the Applicant went back to say that
this was a 39 unit facility that they were looking to
put up. But | couldn't find in the docunments any
clarification to the city agency that they were not
doing 39, but they were looking to do a 52 wunit
devel opnent .

So there is confusion here as to how they
are presenting thenselves to the city and to the
comuni ty.

CHAl RPERSON Rl FFI S: So you are saying
that perhaps the original award of this parcel and
property was awarded for a viable use, for a viable
pr oduct .

VI CE CHAl RPERSON RENSHAW  Yes.

CHAI RPERSON (Rl FFI S: And that that, if
I'"'m understanding you correctly, was not exhausted
before the option of doing -- of the assisted living
was | ooked at for this particular site?

VI CE CHAI RPERSON RENSHAW  That's correct.

CHAI RPERSON CGRIFFI'S: Gkay. QOhers? It's
an interesting piece. If you boil it down, you I ook
at what is being asked of us and told us, this site is
too snall. Ms. Renshaw, if | understand vyou
correctly, you are saying, well, what inherently is

there that nmakes it practically difficult then to
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build on this site, and what is the particular and
speci fic uniqueness that nmakes it difficult for this
project, and that is assisted living which needs a
certain amount of units in order to nake it
econom cal Iy vi abl e.

A brief digression: | think this whole
Board -- and we had substantial testinony. | don't
t hi nk anyone disagrees with the fact that there is a
need for these, and | don't think that is what any of
the deliberation is being based on, but in ternms of --
It's an interesting point of how one would factor that
also into the urgent need for assisted living in the
ar ea.

O course, we did have testinony from sone
of the residents around that they did not feel it was
needed, but anyway, as | say, a bit of a digression.

VICE CHAI RPERSON RENSHAW Just for
clarification, the Applicant is presenting itself as
assisted living, but there is also evidence that it
planned to have an Al zheiner's wing which is far
beyond assisted living and is really into nursing
care, 24 hour nursing care. So there is a
m srepresentation, to ne, and that is just not clear.

CHAI RPERSON Rl FFI S Ckay. Yes, M.

Et herly?
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VMEMBER ETHERLY: Thank you, M. Chair.

Just an additional piece of information, nore or |ess
for ny colleagues' consideration, because I'm still
kind of struggling nyself, | think, to kind of fit it
within the variance construct, which is we did
entertain sone testinony, | believe, from one of the
expert wtnesses for the Applicant, M. Wsterhoff,
that did speak to, when you tal k about the size needs
or requirenents for an assisted living facility, there
also was testinony offered regarding the internal --
trying to work through this -- the internal kind of
structure, configuration of the property.

I'm not sure how to fit that into the
variance test, but what | am kind of working around
the edges of is, if you take the fact that part of the
argunent seens to be you need a certain size property
here and the concern was there was no other simlarly
sized parcel avail able outside of comercial corridors
in Ward 7, if you take that in tandem with the fact
that you also need to give consideration to the type
of internal configuration of the facility, do those
two things conmbined -- |'m not necessarily talking
about the econom cs, because |'m wondering whether or
not the size of the parcel itself coupled with the

fact that there was no adequate -- no other adequately
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si zed parcel avail able, based on sone of the testinony
received fromthe Applicant and the testinony that was
of fered by the expert witness -- Does that, in perhaps
ny colleagues’ mnds, speak to either the uniqueness
or the practical difficulty aspects of the variance
test?

I"m not sure -- |'m wondering whether or
not it does, but |I'm not certain if it does, because
that doesn't necessarily speak to the land. It speaks
nore to the type of property you are trying to place
on the | and.

VEMBER ZAl DAl N: Ri ght . To make sure |
understand, you're saying it is not necessarily
economc, but it's nore of a programmatic requirenent
of the devel opnent and how that relates to the shape
of the lot?

MEMBER ETHERLY: Correct. Yes, sir.

MEMBER  ZAl DAl N In terns of t he
t hreshold, you know, and space design, things such as
that, and what would be required for this type of
facility and whether or not it can fit essentially on
this lot. That is beyond -- | don't know if | would
say beyond, but that is different from econom cs. I
just want to nmke sure | understand what you are

sayi ng.
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VMEMBER ETHERLY: No, no. You' re correct,

and perhaps ny question or ny offering as food for
t hought is does that necessarily inpact the thinking
or analysis for any of ny coll eagues?

If you | ook at the variance test, you have
a uni queness issue here. Part of the argunent that's
been proffered has been the size of the property as it
is currently set up, coupled with the fact that there
don't appear to be any other suitable |ocations of a
simlar size in Ward 7.

The practical difficulty is that, if you
were conpelled to build within the allowable FAR you
woul d not have a facility of the appropriate size and
the appropriate configuration that is consistent with
kind of common assisted living facility practice and
construction.

CHAl RPERSON GRIFFI'S: Wl l, then you seem
to be taking it right back. | can understand
configuration, but then if it's configuration, then we
are only at special exception. You woul dn't need to
ask for nore density.

| didn't see anything in the testinony or
anything presented to us that the actual configuration
of the common space, the unit layout, circulation,

anything of that dictated that they needed nore FAR or
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addi tional stories.

What was presented was, in order for this
to be feasible -- and there is an economc elenment to
that -- to be feasible, it had to be a certain nunber
of units, and that certain nunber of units then raised

the requirenent for the FAR, stories, etcetera.

MEMBER ETHERLY: Ckay, | hear you. I
definitely hear you on that, M. Chairnman. | think
perhaps what | am offering is, and | heard -- | was

al so sonmewhat swayed by the testinony that was of fered
by the expert, M. Wsterhoff who spoke to that
configuration issue.

G anted, | believe that conversation was
much shorter in length conpared to the docunentation
and the testinony we heard regarding the economc
aspect of it. Perhaps what |I'mjust offering is that
is food for thought for ny coll eagues.

CHAI RPERSON (Rl FFI S: And | think it's
good. If we look at Exhibit 22, which is the
Applicant's submssion, you go to page 7, it is
outlined for practical difficulty and uni queness. The
second paragraph of that page states the first factor,
which when conbined wth other facts and other
circunstances in this case, creates a practica

difficulty is a beneficial use of the property to the
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owner and to the comunity.

I am not nmaking the connection there in
terns of configuration or use, if we go into use, that
sonehow the use doesn't fit on the site, which then
creates its practical difficulty.

There is another court citing in the next
page of the Applicant's submission, and it is
indicating that the GCourt of Appeals reversed an
order, and it found that petitioners needed to show --
all they needed to show, essentially, was the
inability to nake a reasonable disposition of their
property for a permtted use.

Again, | would ask was it definitive, the
fact that this could not be developed in sone other
manner that did not require the sanme variances? If it
is the program that is demanding a larger site, then
I"'m not sure how we would attack the idea of any
parcel, unique or not, comng in wth people saying,
in order to build a large comercial office building
dowmntown, | need to nake a certain anount of noney
and, therefore, | need additional height to add
additional stories.

I'm sorry, one last piece of it, and
that's to nmention there's been a |ot of discussion on

the original building that was there. W are | ooking
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at a vacant piece of |and.

VI CE CHAI RPERSON RENSHAW Wi ch  they
applied for and they raised that abandoned apart nent
bui | di ng, and they stated to us there were
unsuccessful purchasers, etcetera. But I was really
not swayed about this business of a search for another

property that m ght be nore suitable.

What | did find was their argunent that
this particular site was a safe |ocation. That was
their main  concern, and they are using the

nei ghborhood to attract a target market, which is age
75. So this was a marketing decision, that it is
nestled in an area which is struggling to -- which is
wanting to build out that particular site as
residential, but they found that to be the safe

| ocation that would be attractive for this particul ar

busi ness. But again, it doesn't cone out to
uni queness, to practical difficulty. | just can't get
t here.

CHAI RPERSON Rl FFI S O hers? M.

Hannaham did you have anyt hi ng?

COW SSI ONER HANNAHAM | did sit for the
first hearing back last year, and | have read the
transcript of the previous hearing, in fact, going

back to the July 16th. That's where | had to |eave
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early, but | was able to catch up and read the
transcri pt of the subsequent heari ngs.

One of the things that both the proponents
and the opponents neglected to nention -- | think it
is of sone inportance here -- is that the comunity,
the Randl e H ghlands community, is a part of a |arger
conmmunity. They near the Dupont comunity, which has
several neighborhoods, including Hllcrest which is
adj acent to Randl e.

The history of the comunities concerned
with this particular issue, and that is the care and
the treatnent of senior citizens, goes back quite a
way. It goes back, to nmy know edge, at |east, oh,
about three decades.

There was a program which nobody has
mentioned, that | think is pertinent here, and that is
the program for feeding. That was a program to
provide a lunch and a full neal every day in the
conmuni ty. It was the east of the river Mals on
Wheel s program whi ch serviced people in this comunity
as well as Hllcrest, in fact the whole far southeast,
in Ward 8 and in nearby Prince George's County.

Many of the folks who were into the
situation where they mght require sonme sort of

assistance later on were at l|east able to stay in
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their honmes nuch |onger because of the existence of
this program This program di ed out about a couple of
years ago. It was a nonprofit, nongovernnent
supported -- It was strictly a voluntary program

There were a group of people, a couple of
hundred fol ks who supported this programin one way or
another, as drivers delivering the nmeals every day and
doing all the things that were necessary. The support
was centered in a couple of churches, the Lutheran
church and anot her church.

The point is there is a sensitivity and
there is an appreciation within this larger comunity
for services for people who are senior and who are
approaching this age where they have needs for sone
sort of a support facility.

My feeling right now as a resident in that
conmunity is that this project is well presented. The
concerns | have, | guess, is lack of a sense of a full
appreciation of the ability of the people who wll be
managi ng this programto actually execute it in a way
that is beneficial to the clients.

I have not been able to satisfy nyself
thoroughly that that is the case from the evidence
that | have seen so far. | know that there was sone

nmention of -- and | would hope that there would have
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been an opportunity to have a |l ook at a marketing plan
or some sort of a scheme that would give us a sense as
to how this program would actually function, and I
haven't seen that. Mybe |'ve just mssed it.

On the special exception, I'm not really
clear now as to whether the Applicant has really made
a strong enough case for ne to support it.

CHAI RPERSON  CGRI FFI S: Thank vyou, M.
Hannaham O hers?

VI CE CHAI RPERSON RENSHAW vell, M.
Hannaham s di scussion segues into the fact that M.
Marshal |, who was appearing on behalf of the Randle
Heights or H ghland G tizens Association, tal ked about
the fact that the site is in a developing area and
that noney is given for home care, and there was an
enphasis in the comunity -- at least, this is what |
gl eaned from her discussion -- that this honme care was
very inportant.

She nmde the statenent that assisted

living will be obliterated in five years. Vel |,
assisted living is the now. It is sonething that has
taken hold, and it is being marketed across

communi ti es throughout the United States.
One has to | ook beyond assisted living and

into where these folks go once they are beyond the
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ability to have this kind of independent yet assisted
living arrangenent. That was never explai ned, other
than there would be sonething to do with hospitals and
nursing hones. But the overall plan, | don't see.

I did not get from this material any
feeling that they have investigated the comunity or
are, in fact, looking to be a part of the comunity
insofar as to what they plan to deliver. There is an
outside group that would nmanage this facility, and the
outside group is not |ocal. It is ~-- Their
headquarters are based in Philadel phia or suburban
Phi | adel phi a.

So again, they |looked to a |ocation where
they could have a safe nei ghborhood. They picked an
abandoned piece of property. They got to a governnent
agency which nmade it an affordable purchase, and now
they are trying to persuade us that that is the site
for them | amnot convinced that it is.

CHAl RPERSON GRI FFI S: Ckay. Addi ti ona
clarification, that essentially wll it speak to
everything, but also especially -- but we are not --
What is for reviewis not the specific program here or
eval uati on. I don't t hi nk we have enough
docunentati on nor experience nor jurisdiction to pass

judgnment on how this would be run or whether it would
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or could conceivably appropriately be run. But |
think what | am hearing from both of you is that, in
ternms of the special exception, looking to the
potential adverse use of neighboring properties, it
goes substantially to that and also, as M. Renshaw
has said, in ternms of |ooking for whether this site is
actually appropriate or, in fact, too snall.

Q hers?

MEMBER ETHERLY: Let ne just, perhaps as a
recap, kind of go on the argunent or the analysis that
I'm working on for the variance side of this. "' m
just speaking to the variance issue, just so ny

col l eagues are kind of clear where ny thinking is on

t hat .

If you address the first part of the
vari ance test, which speaks to practical -- |I'msorry,
it speaks to uniqueness. It is ny contention that

we've had sufficient testinony on the record offered
by the Applicant that speaks to, one, the size of the
parcel that is at issue here.

Ganted, | think we did hear perhaps nore
than we needed to on the economc conponent, but |
believe the Applicant has put forward a conpelling
argunent in their brief which speaks to the fact that

the economc issue, while part and parcel of the
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uni queness or maybe the practical difficulty argunent,
is not necessarily the only factor here that they are
| ooking to kind of hang their hat on.

The Chairman, | think, did well to
reference back to the Applicant's witten statenent
supporting this application, and there was, | believe,
sonme interesting |anguage offered from the DeAzcarate
case, which was a D.C. Appeals case, 1978, where it
just sinply noted in relevant portion that what the
Applicant is arguing here is that there is significant
-- and I'mquoting fromthe Applicant's brief on page
10, that there is significant and substantial i nherent
factors, both in the land and extraneous to the |and,
which sustain a finding of extraordi nary or
exceptional situation or condition that results in
pecul i ar and exceptional practical difficulties.

To put a little bit of nmeat on that
statenent as it applies to this particular case, once
again 1'm sonewhat conpelled by, when you take in
tandem the size of the parcel that is at issue here,
what | believe also to be conpelling testinony that
spoke to the need for an assisted living facility in
this part of the city, both offered by the Applicant
as well as expert witnesses that were proffered by the

Applicant from nonprofit organizations doing business
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in this particular line of work in the D strict of
Col unbi a.

| believe we had testinmony from the
G eater Washington U ban League, just as an exanple
of one such organization. Then wi thout having the
name of the individual who was before us, | believe we
also did have either verbal testinony or witten
testinony submtted from arnms of the D strict of
Col unbi a governnent, also speaking to the need for
this type of service in the District of Colunbia and
east of the river.

| think, when you take all of those
elements in tandem that gets you to the uni queness --
That gets you in part to the uniqueness, but | think
it also then helps you in fashioning the practical
difficulty and hardship here.

I think what | am hearing from ny
col | eagues, of course, is that there still continues
to be difficulty with accepting that argunent, but
once again, just one final effort to kind of lay out
what ny thinking is on this and kind of where |I'm
| andi ng on the variance issue.

Thank you, M. Chairman.

CHAlI RPERSON @RI FFI S: Thank vyou. | do

think you bring up some excellent points. The
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question still in mnd, going actually to the area of
reference of the Applicant on page 10, top of the page
at the end of that paragraph, it indicates that this
application anmounts to an honest endeavor to create
the nost reasonable and efficient use of available
land in a tinely manner.

I think that is really what you stated.
It's just whether, in fact, the evidence is persuasive
on that account.

Any further discussion? | would be happy
to entertain a notion on this.

MEMBER ZAl DAl N Vell, I'"'m not going to
make a notion at this point, but | would just kind of
keep the conpetition going for a second.

I think I'm in the sane position M.
Etherly is in terns of the variances. You know,
readi ng through the Ofice of Planning report -- \Wll,
first of all, we did get several reports from
di fferent -- various gover nment agencies and,
obviously, Ofice of Aging reconmmended approval of
this. In ny mnd, they are the agency that determ nes
need.

| think it is our job to look at that and
assess that for what it is, but I don't -- W're not

the Ofice of Aging review board here in terns of
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second guessi ng that agency.

| think there was some -- Aside from the
Applicant's subm ssion, which M. Etherly just cited,
there is also sone interesting information in the
O fice of Planning report regarding the variances, and
tal ks about how the lot slopes sharply toward the
south and restricts the building line for the
devel opnent . Qobviously, that rises strictly out of
the land, and OP cites as a support for the variance
fromthe story and hei ght requirenents.

Now | find that regulation to be sonewhat
interesting, considering the fact that it is still --
the building still is within the maxinmum pernmtted
hei ght of 40 feet at 38, but the stories are nore than
what is required. So | think that is kind of an odd
regulation, in ny mnd.

I"msure that the thinking behind there is
to regulate the massing of the building in terns of
its residential character, but the fact that it's
still within the height, | think, lends sone validity
to that argunent.

So | think what ny position is | think
there is sone testinony that supports the variance
i ssues. | think where I am a little lacking is in

terns of the mtigation of inpacts with issues such as
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par ki ng and | andscapi ng.

W did see sonme site plans. There was one
submtted for this neeting that shows the elevations
and the massing and the design of the building, but
the surrounding | andscape just really isn't there. So
that's kind of the position I'min, and that's kind of
noving the conversation to the special exception
pr ocess.

VI CE CHAlI RPERSON RENSHAW Vell, that is
one of the problens with the size of the building on
the lot, because there is no softening of the
structure by | andscaping. It is right there. It's in
your face. It is a large building in what had hoped
to be a residentially devel oped area.

There is going to be with this building
par ki ng probl ens because of the nunber of staff. They
talk about 40 staff rotating or 25 full tine
equi valent, but there is going to be a lot of comng
and going, and the Board sets the parking. But in
fact, will the community be able to accommodate the
congestion in the cars?

The conmunity states that it will not, but
this is a factor in our decision. |Is this a |ocation
whi ch, one thing, cannot be |andscaped to soften the

effect of that building, should we allow an additiona
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story? Can we soften the building? Has the Applicant

given us enough information to say that, yes, it is
going to be appealing at that location in this
residential community? And is there a way to mtigate
the parking situation, which is going to conme down
hard on this comunity?

The comunity has spoken to us of the
streetscape and the travel on the roadways, and it
doesn't sound to ne as though this site is going to be
a forgiving site, but 1'd like to hear from ny
col  eagues as to whether or not they feel that parking

will or not be a problem

MEMBER ETHERLY: M. Chairman, perhaps
with ny colleague, Ms. Renshaw s conmments in mnd and
as part of an effort to nove us forward, | would be
inclined to offer the following notion, and will do
that and would seek a second, of course, wth the
opportunity to continue discussion; because | believe
Ms. Renshaw and M. Zaidain's comments have taken a
step in the direction of the special exception, which
we perhaps haven't hit on as thoroughly.

I would nove for approval of Application
Nunber 16896 of Randle H ghlands Manor for variance
for the maxi mum nunber of stories under Section 400, a

variance fromthe floor area ratio requirenents, and a
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special exception to allow the construction of a
conmunity residence facility under Section 358 in the
R-5-A District at premses 2700 R Street, S.E., Square
5585, Lot 812, and would invite a second.

CHAl RPERSON  GRI FFI S: "1l second the
notion for discussion.

MEMBER ETHERLY: Thank you very much, M.
Chai r man. Let ne speak a little bit to the specia
exception conponent first, of course, not precluding
any conversation on the variance issue, because |
think the Ofice of Planning -- the nost recent Ofice
of Planning submssion is somewhat of a fly in the
proverbial ointnent, as it were.

As the Chairman noted, it perhaps is not
as unequivocal as you would like, but be that as it
may, it does, | think, offer a conplication. But |et
nme just speak to the special exception very broadly.

Wth regard to the special exception, in
ny opinion, being in harnmony with the general purpose
and intent of the zoning regs and the zoning map, |
think it is. Once again, | think we have heard sone
t esti nony. We've received definitely witten
testinony from many segnents of the District of
Col unbi a governnent which speak to the need for this

type of facility.
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I think what is also inportant to note
here is that we are talking about a facility that --
we are talking about a property that is at present
vacant. So with regard to inpact on the comunity --
and | definitely don't want to gloss over that; |
think we need to have some substantial discussion
there -- if it were the case that this application
were to nove forward successfully, there would have to
clearly be a very strong transportation nmanagenent
plan in place as it relates to parking, |andscaping,
but I don't want to junp ahead of oursel ves here.

MEMBER ZAI DAI N Wll, actually, that's
actually a good place to junp in, if you don't mnd ne
i nterrupting. | was going to offer a friendly

amendnent to the notion, because | am |eaning toward

supporting the notion. However, there are still sone
outstanding issues that I'm having a hard tine wth,
and | think I wanted to throw out the issue of -- or

throw out the idea to the Board nenbers of supporting
this notion but then anending it based -- the approva
of this application be based on the proper subm ssion
of a | andscapi ng and parking plan to this Board.

I"'d like to get sonme comment on that to
see what the other Board nmenbers and Corporation

Counsel, if necessary, thinks about offering that
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notion -- that amendnent.
MEMBER ETHERLY: Vell, just from this
particul ar Board nenber's standpoint, | would be nore

than happy to accept that as a friendly anmendnment. |
know that at tinmes in the past we have had
extraordinary difficulty with conditioning approval on
the inclusion of certain conditions or certain types
of | anguage. So there could conceivably be sone
concern from Corporation Counsel, and perhaps | |ook
to Ms. Monroe to assist in that regard.

Once again, approval predicated in sone
neasure on --

M5. MONRCE: Yes. | don't think you can
do that, because you can approve with conditions, but
you can't approve conditioned on sonething.

VMEMBER ETHERLY: Ckay. But | think the
spirit in which these conments are going, once again
from ny standpoint, | think, 1is an appropriate
direction, because | think Ms. Renshaw s comments are
right on the mark here, that you need to ensure that
you are negating whatever inpacts are going to be
created by this application, if it were successful.

I'"'m not that concerned that the inpacts
are going to be that significant. You know, once

again we are not talking about a population as far as
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the residential conponent of the structure that is
going to be constantly nobile in ternms of using
vehi cl es and that types of thing.

Now, clearly attendant to the operation of
the facility, as M. Renshaw noted, you are going to
have staff. You have to be sure you have a clear plan
in place to deal with that, and perhaps ten parking
spaces on the property may be enough or they may not.

Ms. Renshaw alluded to the fact that you
may be looking upwards of 40 staff nmenber s.
Additionally, you are looking at the assisted -- the
transportation vehicles that wll be used to transport
those residents who may not have famly nmenbers with
vehicles, and those vans tend to need a certain type
of space or type of dropoff area, that type of thing.

Al of that is to say, under the special
exception the only concern in the special exception
analysis that | have is highlighted by the Ofice of
Planning nmeno that was dated January 17th, noted as
Exhi bit Nunber 61.

Once again, as ny colleagues are fully
aware, Section 358.3 notes that there is -- one of the
requirenments would be that there is no other property
containing a CBRF facility for seven or nore persons

within a radius of 500 feet from any portion of the
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site.

Based on the Ofice of Planning s review
of this question as it arose out of our |ast
proceedi ng, the Ofice of Planning does appear to have
found one CBRF within a 500 foot radius of the address
at issue here. That facility is shown, based on the C
of O as having a capacity of eight persons.

I"m not sure how that kind of gravitates,
because the O fice of Planning continues to note that
for a person walking along the public right of way
from the nearest corner of 1536 28th Street where the
CBRF is located to the nearest corner of the subject

properly, you are traversing approxinmately 700 feet.

But be that as it may, once again, | think you have a
CBRF within a 500 foot radius. ["m struggling with
that. So |I'll pause there, M. Chairnan.

CHAl RPERSON GRI FFI'S:  Ckay. Qhers?

COW SSI ONER - HANNAHAM M. Chairman, if
this proposal should go forward, | would like -- and
I"mnot sure exactly how this mght work, but I'd Iike
to see sone consideration given by the Applicant to
setting up sonme nechanismto work with the community.

| think that the conmmunity's history of
i nvol venent with seniors is really -- has really been

out standing over these last years, and perhaps sone
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sort of a mnmechanism for establishing an advisory or
sone other kind of a body, a conmunity based body to
work with the managenent of this particular facility,
I think, would be a good idea.

I"mthinking of the needs of these people.

They are -- in many cases, wll be people who have

lived in the commnity, have had residences in the
conmuni ty. | can see where that going to this
facility would just be an extension of just noving
somewhere within the same nei ghborhood, but the people
that they knew, the relationships that they had wth
institutions wll still be very inportant to their
l'ives.

I would |ike sone consideration to be
given to requiring the Applicant, the managenent, to
institute a dialogue that would be based on sone sort
of a structure that would be long lasting with these
clients in this particular facility.

CHAI RPERSON (R FFI S: It sounds -- and |
appreciate that, M. Hannaham but what |'m hearing
fromthis Board is that there is a continued anmount of
concerns, and it doesn't seem as though we are
satisfied on nunerous issues, and | would --

COMM SSI ONER HANNAHAM M. Chairman, |

condi ti oned that on should we nopve forward.
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CHAI RPERSON GRI FFI S: | ndeed. | ndeed, and

that is an excellent point. Qhers?

VI CE CHAI RPERSON RENSHAW M. Chairman
just to pick up on M. Hannahamis statenents or
feelings, what | think you are leading to is alnobst a
requirenent to say that X percentage of those
residents in that facility would have to cone fromthe
conmunity, because, renenber, this is a conmmercial
vent ure.

The business is out to fill those roons,
and they are not going to be solely selecting or
accomodating folks fromthe community. |It's probably
going to be first cone, first served.

COW SSI ONER  HANNAHAM No, | wunderstand
t hat . I had not expected it would be primarily
soliciting from people in the inmediate community. I
see this as a facility that would service the whole
city.

VI CE CHAI RPERSON RENSHAW  But these types
of facilities are sprouting up across the city. In ny
ANC area we have six of these facilities, and where |
live there is one to ny right and there is one to ny
left, for instance, on the sane road. But the
argunent here is that those facilities are supposed to

be in the neighborhood to support the neighborhood,

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

64

but again we go back to the argunent here that this
particul ar applicant has selected this because there
is a very attractive deal, what with the Honestead
program and they selected that |ocation because it's
safe and they want to attract a specific target market
of 75 or older. But the R5-A is low height and
density.

Here the Applicant is asking for an
addi tional story, additional nunber of roons because,
again, of a marketing decision, not keeping in mnd
the residential nature of the surrounding |ocale and
the w shes of the comunity that, vyes, there is
congestion and you need a larger site away from the
congesti on.

It certainly should be a place that is,
shall we say, I|andscaped properly to fit into the
| ocale, which here it is not. So | am stating again
that there is nothing persuasive in this application.

There is no practical difficulty. There is no
uni queness to say that that is the site for this
particul ar application or Applicant, rather.

I would urge ny colleagues to consider
denying this application for those reasons.

CHAlI RPERSON GRI FFI S: Very wel l. Anyone

el se want to speak to the notion?
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MEMBER ETHERLY: "Il  just note, M.

Chairman, as we consider the issue of parking, it's
difficult for us to talk about the prior use on the
property, because of course, that forner building has
been razed. But the Applicant did offer testinony
that there was sonme indication that there were 39
units in the former building that was on site.

| offer that piece of information just as
addi tional thought when we talk about the issue of
parking and inpacts. Once again, clearly, we are
tal king about a pure residential use that at one point
existed on the site versus an assisted living facility
which will have sone attendant uses in terms of staff
and perhaps other vehicles, but yet and still, we are
tal king conceivably a 39 unit building that at one
point existed on that site. That probably had a
significant traffic conponent to it.

So | just offer that just to note that it
is ny sense that | think the neighborhood is going to
be ale to accommobdate with a well nmanaged and well
t hought out traffic plan. Not offering it as a
condition, but just with the appropriate planning, I
believe this facility could indeed exist there.

CHAI RPERSON Rl FFI S Ckay. Qui ck

rebuttal, Ms. Renshaw?
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VI CE CHAI RPERSON RENSHAW  Yes. | go back

to the Septenber 17, '98 letter to Lynn French at the
Honest ead Program from the Anacostia Economc
Devel opnent Corporation, stating that they wanted to
develop a 39 unit assisted living facility -- 39 unit.
Sonehow it has expanded to a 50 unit, again because
of the dollar sign.

This is a commercial venture. No doubt
about it. There is going to be commercial traffic to
this assisted living facility, and there are going to
be parking problens as a result of |l|oading and
unl oadi ng and staffing and visitors.

W are told by the community that there is
congestion. That does not seemto ne to be the site
for what could be a very inportant anenity in the
community, but it doesn't sound to ne as though this
is the place for it.

| am arguing for a larger site, and | am
arguing against this site, because there is no
practical difficulty, no uniqueness, that we have been
-- that has been brought to our attention to warrant
approval by this Board.

CHAI RPERSON  GRI FFI S: Very well, Ms.
Renshaw. Let ne speak to the notion, and I go and |

refer to the transcript of the last hearing and M.
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Moore's closing statenent. He directs the Board to
ook at a numerous anount of cases where variances
were granted, and clearly, each is taken on their own
i ndividual nerits, as we are doi ng today.

Wat is pertinent to nme in the closing
statement is the factor that he lays out for us to
decide, and it is whether there can economcally be a
buil ding constructed on this site or whether, in fact,
in the reverse, it is actually precluded based on the
site size and configuration that a building would be
able to be constructed.

| refer you to page 234 and 235 where he
is basically asking us to believe that the Applicant
is unable to economically construct any building on
the site due to the size and configuration. ' m not
convi nced.

Last coment s?

MEMBER ETHERLY: I'm prepared to nove
forward, M. Chairman. I think we have had a very
t horough di scussion on the issue. | appreciate M.

Renshaw s caution about this being a comercia
venture, but you know, once again, |I'mnot necessarily
overly concerned about ranpant crowds of 75-year-old
persons running through the comunity and causing all

manner of chaos and destructi on.
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VI CE CHAl RPERSON RENSHAW No, they are

not the ones. They are not the ones.

MEMBER ETHERLY: And here | thought it was
settl ed.

CHAI RPERSON GRIFFI'S: I ndeed. Ckay. That
being said, there is a notion that has been seconded
for approval of the application 16896, and | woul d ask
for all those in favor of the notion, signify by
sayi ng Aye. And those opposed, Qpposed? The staff
woul d record the vote.

MR MOY: The staff would record the vote
as 2-3-0. | believe those voting for the notion is
M. Etherly, M. Zaidain. Those opposed, M. Giffis,
Ms. Renshaw, and M. Hannaham

CHAl RPERSON GRI FFI'S:  Thank you, M. My,
for clarification. Then am | correct in the calling
of the vote that the notion is not successful, and the
application is denied?

MR MOY: Yes, that is correct.

CHAl RPERSON CGRIFFI'S:  Let's nove on to the
| ast case for decision making in the special public
meeting this norning.

MR MOY: The next case for decision is
Application Nunber 16559 of The Morris and Gaendol yn

Cafritz Foundation/ The Field School, pursuant to 11
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DCVR ? 3129, for the mnor nodification of the Board

of Zoning Adjustment's prior approval to establish a
private school under Section 206 for a maxi num of 320
students and 74 faculty and staff in a R1-A Zone
District at prem ses 2101 Foxhall Road, N.W in Square
1341, Lots 856, 861, 878, and 879.

At its nmeeting on January 21, 2003, the
Board determned that nore clarification was needed
before it could decide on a notion to extend by one
nonth a requirenent of the alternate transportation
managenent pl an.

In that respect, the Board requested the
Applicant provide, in conjunction with the Departnent
of Transportation, a nunber of itens, first being a
pedestrian safety plan and a description of how the
plan would be inplenented, including during the
construction phase, provide and identify any future
neetings that would be planned that would address
concerns of the adjacent and nearby property owners,
and (3) identify if the abutting ANCs would be
notified of traffic related plans for the site and
near by ar ea.

The Applicant submtted these docunents,
and they are in your case folder as Exhibit 519. The

Departnment -- The DDOT submtted its response as the
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traffic managenent plan in your case folder as Exhibit
518.

Finally, the Board should note that on
January 22, the day after the Board' s neeting on the
21st, ANC-3-D FAX ed a letter in support of the case
application, and that is identified as Exhibit 517.

Last, on January 16, 2003, the Neighbors
Agai nst Foxhall Gidlock submtted a letter describing
their other concerns, and that 1is identified as
Exhibit 516.

That conpl etes ny briefing.

CHAl RPERSON GRI FFI'S:  Thank you, M. My.

kay, Board nenbers, let us get right into this.

Clearly, as we l|looked at this before or previously,
our major concern was public safety, and that is why
we had postponed this to receive the Departnent of
Transportation's safety pl an or a t enpor ary
construction plan.

VW have received that. Aso in terns of
the communi cations, M. My has indicated keeping the
i nes of communications open with the comunity. Then
lastly and nost inportantly, which I think is a hurdle
we did get over, the conditions that were appropriate
to be conplied with, and | nean that in terns of tine

before this is actually all conmpleted. The conditions
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and the previous original order were actually in
conpl i ance.

| am satisfied wth the subm ssion that
was put in. W did put sonme additional burden on the
school to cone up wth essentially what is the
Departnment of Transportation's responsibility. I
woul d draw particular attention to -- and clearly, M.
Prowl ey- Mbore -- sonme of the subm ssions from DDOT are
nore, let's say, typical details and typical operating
i nstructions. But | would draw the Board's attention
to page PG1l as the indication and PG 2 and Item
Nunmber 22, and these are clearly notes that go on the
drawi ngs to give indication of what shoul d happen.

Twenty-two states that all contractors
shall maintain pedestrian crosswalks and walkways,
whet her paved or not, unless otherwise provided in
floor plans approved by the city. Tenpor ary
wheel chair ranps shall also be installed, nmaintained
by the contractor.

The point of ne bringing it up is that the
clear responsibility is on the contractor to nmake sure
that this area is inproved tenporarily for the proper
and safe passage of pedestrians, and the plan also
shows the flag and | ocations, the sign |ocations which

deal clearly with the direction of traffic.
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VI CE CHAI RPERSON RENSHAW M. Chairman,

just to note that Exhibit 518, Kenneth Laden's
subm ssion to the Board on the traffic managenent plan
prepared by the construction conpany, has an
attachnment from the construction conpany, but it is
not dat ed.

CHAI RPERSON GRI FFI'S: I ndeed, | noted that
also. The letter is not.

VI CE CHAI RPERSON RENSHAW  And it states,
"W expect to conplete all work in four weeks,” and it
begs the question, from when?

CHAI RPERSON (Rl FFI S: Ri ght . Vell, and
that is an excellent point. It was submtted on
January 24th, but | had the same note on it. Here, we
have -- and that was the other additional detail that
we asked the school to provide, was let's be
realistic. Are we going to be here in another nonth,
and we have had an update, and this is a nodification
to extend the nmanagenent plan to the 31st of March
2003. | think it is appropriate to do that.

W did have just brief testinony of the
fact that they may days away in conpleting it, but of
course, we have had an exciting and wild w nter.

So | would -- In order to expedite -- and

I think the submssion places information in the
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record. | would nove approval of Application 16559,
which is the mnor nodification to our prior approva
to establish the private school, and that would nove
the nodification extension period to the 31st of March
2003.

MEMBER ETHERLY: Seconded, M. Chairman.

VI CE CHAI RPERSON RENSHAW  Di scussi on?

CHAI RPERSON GRI FFI'S:  Sure.

VI CE CHAI RPERSON RENSHAW | want to clear
up one matter on Exhibit 519, which is a subm ssion by
the Applicant's attorney, Shaw, Pittman, M. Feola,
requesting the extension to March 31st, but he
attaches correspondence that was sent to, or delivered
to, the associated ANCs 2-A, 3-C and, by m stake, 3-G

Those letters are dated August 14, 2002.

vell, first of all, ANC3-G which |
chair, is not in the particular area. That is ANGC 3-
E, and also | never saw this letter of August 14. The
ANC was on holiday during August, and this letter was
never brought to the Commssion's attention, in any
case and, | gather, was sent on to 3-E for its review

M/ question has to do with were the ANCs
2-A, 3-C AND 3-E alerted to this hearing, and was
there any reaction from the August 14th letters? W

did not receive anything that would speak to that. So
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I just wanted to nention it for the record.

CHAI RPERSON &Rl FFI S: Ckay. That is
reiterated in the fact that proper notification, at
m ni mum should go to the ANC

VI CE CHAI RPERSON RENSHAW Wl |, it states
that the traffic routes for teachers and staff were
supposed to be transmtted to the three ANCs prior to
the certificate of occupancy. | wonder whether that
was done, and whether the interim transportation
managenent plan was transmitted to them al so.

CHAI RPERSON GRIFFI'S:  Ckay. Well, we can
have the Ofice follow up wth that. Any ot her
di scussions on the notion itself or the substance of
it? Any other subm ssions?

Then | can ask for all those in favor of
the notion, signify by saying Aye. And opposed?

MR MOY: M. Chair, we have a proxy vote
from M. John Parsons in the affirmative, to approve
the notion. So that would nmake the vote 4-0-0 in the
affirmative with M. Giffis, Ms. Renshaw, M. Etherly
and M. Parsons.

CHAI RPERSON (Rl FFI S: CGood. Thank vyou
very much, M. My.

This would then conclude, if | am correct,

unl ess staff has anything further for us, the 28th of
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January Special Public Meeting of the Board of Zoning

Adj ust nent . I would like to just take a brief ten
m nutes, hopefully faster, but we shall be back in
about ten mnutes, and then call the Public Hearing to
or der.

(Whereupon, the foregoing matter went off

the record at 11: 08 a.m)
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