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PROCEEDI NGS

2:00 P.M

CHAI RVAN GRI FFI S: I call the afternoon
session and w sh everyone a good afternoon.

This is, of course, the 4th of February,
2003 Public Hearing of the Board of Zoning Adjustnent
of the District of Colunbia. M/ nanme is Ceoff
Giffis. | am Chairperson. Joining ne today is Vice
Chair Ms. Anne Renshaw. Also, M. Curtis Etherly is
seated to ny right. Representing the National Capital
Pl anning Conm ssion is M. Zaidain. And with us this
afternoon, representing the Zoning Comm ssion, M.
Par sons.

Copi es of today's hearing are available to

you. They are located at the table where you entered

into the Hearing Room If we don't have sufficient
copies, please, let staff know V'l nmake nore
avai |l abl e.

Let ne run through a few pieces that wll
be attendant to the entire afternoon session. W have
-- and that is this. Pl ease be aware that al
proceedi ngs before the Board are being recorded. So
we ask when comng forward to speak to the Board that
you fill out two wtness cards. Wtness cards are

available to you at the table in front of us and al so
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5

the table where you entered into the Hearing Room
Those two cards need to go to the Recorder who is
sitting to ny right.

I would also ask that everybody please
turn off any cell phones or beepers at this tine so
that we don't disrupt any of the proceedings that we
will enter into this afternoon.

Wen addressing the Board, on your first
occasion, | would ask that you introduce yourself for
the record with name and address.

Al persons planning to testify either in

favor or in opposition, of course, wll cone forward
and we wll have order of procedure for the special
exception and variances. First, we wll have the

statenent of w tnesses of the Applicant. Second woul d
be Governnent reports attendant to the application.
Third would be the report from the Advisory
Nei ghbor hood Conmi ssi on. Fourth would be parties or
persons in support of the application. Fifth wuld be
parties or persons in opposition and finally, sixth,
we will have closing remarks by the Applicant.

Cross exam nati on of W t nesses i's
permtted by the Applicant or parties, the ANC within
whi ch the property is located is automatically a party

in the case. The record will be closed at the
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conclusion of each public hearing except for any
material that is specifically requested by the Board
and the Board will be very specific on what is to be
submtted and when it is to be submtted into the
O fice of Zoning.

The Sunshine Act requires that public
hearing on each case be held in the open and before
the public. The Board may, however, consistent wth
its rules of procedures and the Sunshine Act, enter
into Executive Session during or after a public
hearing on a case for the purposes of reviewing the
record or deliberating on the case.

The decision of the Board in contested
cases nust be based exclusively on the public record
and therefore, we ask people present today not to
engage Board Menbers in any conversation so that we do
not give the appearance of not basing our
del i berations solely on the record.

Let us junp into the first case of the
afternoon and then we do have a Gvil Infraction case
of which | have other introductions for. But let us
get to the first case in the afternoon, unless there
are any prelimnary matters that the staff is aware of
and they can bring those to the attention of the Board

at this tine.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

7
M5. BAl LEY: M. Chairnman, Mnbers of

Board, good afternoon.

No, M. Chairman, there is none for staff.

CHAl RVAN GRI FFI S: Good. Does anyone
attending this afternoon with public hearing cases
have any prelimnary nmatters for the board?

Prelimnary matters are those which
whether a case wll or should be heard today, of
cour se, such as requests for post ponenent s,
conti nuances or wthdrawals or whether proper and
adequate notice has been given to the application.
You can signify having prelimnary matters by com ng
up to the Board at this tine.

(Pause.)

Not seeing anybody rush to the table, |
think we can call the first case of the afternoon

M5. BAI LEY: Application No. 16975 of
Kathryn Pirnia, pursuant to 11 DCWMR 3104.1, for a
speci al exception to allow a rear addition to a single
famly dwelling under section 223, not neeting the |ot
area and lot width requirenents of section 401. The
property is located in the R4 District at premses
654 | ndependence Avenue, S.E., Square 870, Lot 63.

Pl ease stand to take the oath. Pl ease

rai se your right hand.
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WIl you please cone forward and have a
seat at the table?

M. Chairman, briefly, the application was
advertised for relief fromthe lot area and |lot wdth
requi renents under Section 223. In addition to those
two reliefs, the Applicant is also requesting zoning
relief fromthe |ot occupancy, also under Section 223
of the regul ati ons.

CHAI RVAN  GRI FFI S: Thank you. CGood
af t er noon. | would have you turn your m crophone on
and you can just introduce yourselves and then we can
pr oceed.

M5. PIRNTA: Yes. | am Kathryn Pirnia. |
am the owner of residence 654 |ndependent Avenue, S.E

CHAl RMAN GRI FFI S: And that's where you
resi de?

M5. PIRNTA: Yes, | do.

MR DU PONT: St ephen du Pont. I''m the
architect, 5159 Fulton Street, N W

CHAl RVAN GRI FFI S; Very good, and you're
in concurrence with the staff's statenent regarding
the | ot occupancy, is that correct?

M5. PIRNI A Yes.

CHAIRVAN GRIFFI'S:  Very well. Let ne turn
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it over to you. I would anticipate that we can get
through this case within a matter of 30 to 45 mnutes
at nost, so let's proceed.

M5. PIRN A Wll, | guess |I'm not sure
what | need to tal k about, but basically we're | ooking
to extend the dwelling by a rear addition from a 60
percent that's permtted to 70 percent. The house
itself is very, very small, currently the wdth of it
is 14 feet, but there is an alley that goes through
fromfront to back that basically the actual w dth of
the living room is 10 feet 4 inches. It's very
substandard in size and it really doesn't accomodate
ny needs or that of ny famly. M famly is ny
husband and son are «currently still living in
Mar yl and. W're hoping to do these renovations so
that we can be reunited as a famly. That is our
primary goal here. I live here during the week and
often go back to Mryland or they have to cone and
visit ne on the weekends. M daughter, who is in |law
school, resides with ne in the house currently.

So we're hoping that based on the snall
size of the house and the fact that the neighbor nost
i npacted by the addition, the neighbor to ny west that
has the same size house as mne, is in total support

of it. The neighbor on ny east, who has a |arger
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dwel |l ing than mne, her concerns were those related to
the light in her backyard and we've net with her and
di scussed this, shown her the plans and she has
provided a letter which I have with nme today. Many of
the things on there are just issues between her and |
about a tree that we're tal king about and having our
engi neer | ook at her foundation and kind of check on
it as we do the actual construction work. W did talk
to her about the possibility if she wanted to maybe
put a skylight on the overhang of the upstairs rear
porch, but other than that, she is in support of what
we're trying to do as well.

I"'ve net and it's been approved by the
H storic Preservation group and in terns of the
design, and | have appeared both the ANC and the
Capitol H Il Restoration Goup and presented plans so
that the nei ghbors could see and had an opportunity to
commrent on it.

CHAIRVAN (RIFFI'S:  Good. Ckay, let ne |ay
out because | think you ve done it essentially, but
you're here for a special exception and of course,
speci al exception tests goes to proving that this, if
granted, would be -- would follow the general purpose
and intent of the zoning and al so would not adversely

affect any of the use of the neighboring properties.
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That being said, you nmade a note that
there was a letter in the record from an adjoining
letter?

M5. PIRN A There is a letter in the
record that you have for the neighbor that has the
nost inpact. It was an e-mail | received fromher. |
provided it to staff here and | also have a note from
the other neighbor that | just received this norning,
but | can provide to you fromthe record, even though
it does address some other issues not related to this,
I"d be glad to provide you with that.

CHAI RMAN GRI FFI'S:  Ckay, and are you aware
of any opposition or any issues that came up in
di scussi on?

M5. PIRN A None at all. The only
consideration that came up wth the Capitol HII
Restorati on Group was one nei ghbor was concerned about
what materials we're using on the side of it and we
agreed to keep that a brick facade and there was no
ot her probl em

VICE CHAIR RENSHAW Ms. Pirnia, when did

you nmeet w th ANC- 6B.

M5. PIRN A | met with -- | can't
renmenber the exact date, but it was early January. It
was one of their first neetings, when they just -- it
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was the first neeting when they had new | eadership at
the neeting, so whatever date that was.

VICE CHAIR RENSHAW The first neeting of

M5. PIRNA O this year, of the new
year.

VICE CHAIR RENSHAW Al right, and who is
chairing 6B, do you renenber?

M5. PIRN A I'"'m sorry, | really don't
renenber the nanes. There were so many new peopl e and

faces there.

VICE CHAIR RENSHAW W don't have
anything --

M5. PIRNA But | have talked wth
several people at the ANC since then. One of the
gentlenmen's nane was -- and if you let ne look, | can

dig up the nane, a nenber of the board, subsequently,
letting him know of the letters and the activities
t hat we were doing.

One of the harder things was the nei ghbor
on ny west who owns the property, she doesn't reside
in the house. She inherited it and | was having
trouble contacting her and fortunately, | was able
fromthe tax records to get her address and | sent her

a certified letter and with ny phone nunber and we did
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talk and she's the one who sent the e-nmail in total
support. She likes the plan as she sees it.

VICE CHAIR RENSHAW Very good. Thank
you. We'll bring up the ANC | ater on, M. Chairnman.

CHAl RVAN @RI FFI S: | ndeed, any other
qguestions, clarifications?

The brick -- the Capitol H Il Restoration
Soci ety wanted brick on which --

M5. PIRNTA: W had originally planned for
it to be all along the back. In fact, 1'"m going to
turn the old brick and reuse it, but it was just the
si des that cane up.

MR DU PONT: The party wall.

M5. PIRNIA: The party wall.

CHAIRVAN CGRIFFI'S:  The party wal | .

MR DU PONT: It's only about 5 feet of
brick though or | ess.

I'd like to add one nore comment which is
that even with the 70 percent |ot coverage, the house
will still be 20 percent snaller than a by right house
in this zone.

CHAIRVAN GRIFFI'S: It just doesn't have a
| egal lot size.

M5. PIRNTA:  Very tiny.

VI CE CHAI R RENSHAW Does your addition go
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end of your nei ghbors' hones?

14

it come to the

M5. PIRNI A Its goes beyond both hones.

The one honme with the nost inpact on ny west, it's a

substanti al i ncrease. She has a one

story addition

behi nd her house that goes further than mine, but this

will extend the party wall or the wall considerably

back. She has no problens with that at

all.

The other side it extends it about 9.5

feet of which on the second |level where there's a

bal cony so in effect it's just a few feet difference.

It's about 4.5 feet that it goes beyond her wall.

Her wall currently extends 20 feet beyond m ne. The

el evation of our house, | step down

into my house.

It's sort of subground |evel and she steps up, so her

upstairs sort of sits at least a half

a story above

mne, so the inpact on the second floor for her is

really m nimal.

MR DU PONT: Even the first floor is only

a foot and a half above the fence.

CHAI RVAN  GRI FFI S: Ckay, any ot her

guestions?

M. Parsons.

MR PARSONS: I'ma little confused. The

H storic Preservation Review Board of
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H storic Preservation apparently asked you to set back
three feet in the front of the property to recognize
the passageway that exists on that and you' ve done
that on the draw ng.

M5. PIRNI A Yes.

MR PARSONS: A2. But | didn't see how
you were going to do that -- there's no elevation to
that front entrance in the material that we have or at
least | can't find it. So howis that acconplished?

MR DU PONT: It's an alley that runs al
t he way through the house.

MR PARSONS: Yes.

MR DU PONT: And all we did was cap it
off three feet in and we'll |eave the gate in place.

MR PARSONS: So it goes the full height
of the building then?

MR DU PONT: No, it's on the first floor.

It's one of these horse wal ks or sonething that goes
through the first floor

MR, PARSONS: So you sinply have got this
dar kened space about the size of an outhouse or
sonet hi ng?

MR, DU PONT: Exactly, and it becones I|ike
a garden shed. It can becone a trash --

MR PARSONS: You can put a door on it or
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sonet hi ng.
M5. PIRNTA® Right.
MR DU PONT: No, no, no. It's actually

not uncommonly done.

MR, PARSONS: | under st and. Ckay, thank
you.

MR DU PONT: The only requirenment was
that we put a gate on it, not a door. So that it

| ooks |i ke what it was.

MR PARSONS: (Good.

M5. PIRN A | have a picture, if that
woul d hel p.

CHAIRMAN GRIFFIS: | think they're in the
file.

M5. PIRNIA:  Ckay.

CHAI RMAN GRI FFI S: Any other questions,
clarifications to the Board?

CGood, let's go to Ofice of Planning for
their report then.

M5. THOVAS: (Good afternoon, M. Chairnman,
Menbers of the Board. |'m Karen Thonmas presenting the
recormendation for Kathryn Pirnia's request for a
speci al exception to allow addition to her residence
whi ch does not neet the lot area, lot width and |ot

occupancy requirenents.
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At this tinme we would stand on the record
and leave it open if you have any questions for us.

CHAIRVAN GRIFFIS:  Very well. Let's take
up first prelimnarily, is there any objection to
waiving in the Ofice of Planning Report? |If there's
no objection, we can waive it in and accept it.

Questions of the Ofice of Planning on
their report?

(Pause.)

MR PARSONS: | did have a question about
the recommendation at the bottom of page 4 which
suggests that the party wall on the second I|evel be
extended to the entire addition.

MR DU PONT: The nei ghbor has asked that
that not be done because it would cut down on her
light. W have showed her a perspective of that.

MR PARSONS: So you're famliar with this
report of the Ofice of Planning?

MR DU PONT: And we've also told the
nei ghbor that we would nmake the roof above that porch
translucent to let even nore light in.

MR PARSONS: That's what | thought you
said in your presentation. That's why | wanted to go
to this question.

So has the Ofice of Planning discussed
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the neighbor's

M5. THOVAS: Yes, Kathryn discussed that

with ne. This was after we wote the report and sent

it to report. So we would be fine w

th any agreenent

that she has with her neighbors concerning the Iight

and air.

MR PARSONS: Very good.

Thanks.

CHAI RVAN Rl FFI S: Cay, any ot her

guesti ons? Do you have any questio

ns of Ofice of

itial issue cane

Pl anni ng?
M5. PIRNTA: No, not at this tine.
CHAI RVAN GRI FFI S: The in

up with 1lot occupancy. Ofice

of Planning is

indicating that the proposed is 70 percent, is that

correct?
M5. PIRNTA® That's correct.
MR DU PONT: That is the special
exception maxi numor normal, or whatever you call it.
And as | pointed out, that still |eaves a

house that's 20 percent snaller than
zone.

CHAl RVAN GRI FFI S: Ri ght

al l oned by that

: | guess 1'm

just a little <confused then about why are we

i ndicating | ot occupancy in the 223.
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MB. THOVAS: VWell, it's 223 because under

223 it allows for |ot occupancy. By right it's 60
percent in the R4 zone and it's allowed under 223 up
to 70 percent.

CHAI RVAN  CRI FFI S: Now | understand.
kay, so we're changing it from36 to 70. It's stil
within the paraneters to keep it a special exception

MR DU PONT: Right.

CHAl RMAN GRI FFI S: Very well. Anyt hi ng
else? Any other clarifications? Anything else from
the Ofice of Planning in which case ANC has been
tal ked about.

Ms. Renshaw, did you have additiona
guesti ons?

VICE CHAIR RENSHAW Just to ask that the
mnutes of 6B's neeting got into the file in sonme way.
If the Ofice of Planning could ask ANC 6B to send out
its mnutes?

M5. THOVAS: Yes, we woul d be happy to do
t hat .

VICE CHAIR RENSHAW Just to have the
record conpl ete.

CHAI RVAN GRI FFI S: | see. Ckay. That's
all the Governnent reports | have notes on. Are you

aware of any other Governnent agency that gave reports

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

20

to this application?

M5. PIRNTA: |'msorry?

CHAl RVAN GRI FFI S: Any ot her Governnent
agencies that you're aware of that submtted reports
on this?

M5. PIRNTA: Not that |I'maware of.

MR DU PONT: Hi storic Preservation did.

CHAl RVAN QR FFI S: | ndeed. Al right.
Anyone here to give testinony today in either support
or opposition of Application 16975?

(No response.)

W' [l have to hold the crowds back

Ckay, no one giving testinony, | think we
can turn to you, then for any closing remarks you
m ght have.

M5. PIRN A Vell, | just hope that the
Board considers this so that we can nove forward with
our pl ans.

CHAI RVAN GRI FFI'S:  Consider it considered.

Now you want some action on it?
M5. PIRNTA: Now | want sonme action on it.
CHAl RVAN (Rl FFI S: Now |'m getting clear
That being said, Board, are we prepared to go forward
today with a decision? | see no difficulty in doing

that and | would nove approval of the special
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exception attendant to the Application 16975 for 654

| ndependence Avenue, S.E. this would allow the
addition to the residence wunder Section 223 not
meet i ng | ot ar ea, | ot wi dt h, | ot occupancy
requirenents in the R4 District.

I'd ask for a second.

VI CE CHAI R RENSHAW  Second.

CHAl RVAN GRI FFI'S:  Thank you, Ms. Renshaw.

| think it's been clearly laid out in the witten

subm ssions, the Ofice of Planning's report and al so
your testinmony today of the test for special
excepti on.

There has been no comunication in
opposition nor any issues arisen indicating that this
may tend to adversely affect the wuse of the
nei ghboring properties. Cearly this is the
accomodation to a residential single famly hone in
which case fits into the general intent and integrity
of the zone plan and nap.

That being said, does anyone else have
coments? Discussion on the notion?

Then | ask for all those in favor signify
by sayi ng aye.

(Ayes.)

Qoposed?
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(No response.)

MR DU PONT: Thank you very nuch

CHAIRVAN GRIFFIS: W will record the vote
on that.

M5. BAILEY: The vote is recorded as 5-0-0
to approve the application. Motion made by M.
Giffis; seconded by M. Renshaw, M. Zaidain, M.
Parsons and M. Etherly are in support.

This is a summary order, M. Chairman?

CHAl RVAN Rl FFI S: Yes, | see no concern
about that, yes, we'll do a summary order.

M5. BAILEY: Thank you very nuch.

CHAI RMAN GRI FFI'S:  Thank you very much.

VICE CHAIR RENSHAW Just to ask the
Applicant, how long is construction going to take and
how | ong before your famly can be reunited?

M5. PIRNA Vell, the construction
estimates are just very rough since we haven't done
the final design drawings on it. It's probably 9
nmonths to a year. My daughter is getting married in
that interim period, so we have to now schedul e out
when we can start and when we can get it conpleted
So ny son will be graduating from high school soon, so
it should hopefully have them in the same home before

he goes off to coll ege.
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VICE CHAIR RENSHAW Vell, wthin the

year, we hope.

M5. PIRNTA: W' re hoping.

CHAI RVAN CRI FFI S: Good. Wien it's done
you can invite Ms. Renshaw over for a martini in the
backyar d.

M5. PIRNIA: Absolutely, in fact, you can
all cone over for one if you' d |ike.

CHAI RVAN GRIFFI'S:  Enjoy the beautiful day
out si de.

M5. PIRNIA®  Thank you.

MR DU PONT: Thank you, sir.

CHAI RMAN GRI FFI'S:  Thank you very much.
kay, this is a tinme, of course, scheduled for the
Board of Zoning Adjustnent to hear appeals from orders
of the Hearing Exam ner issued pursuant to Cvil
Infractions Act involving violations of the zoning

| aws and the regul ati ons.

I wll introduce everybody again. O
course, | am CGeoff Giffis. M. Renshawis with ne as
Vice Chair. M. Zaidain is also here representing

National Capital Pl anning Conm ssion. M. Parsons is
representing the Zoni ng Conm ssi on.
The Board has one appeal on today's

agenda. Each party will have 30 mnutes to present
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their argunent. Questions posed by the Board and your
responses thereto will count towards the 30 m nutes.
You may not refer to any evidence, of course, that is
-- or statenments, rather, that are not on the record
or in the record. And the Appellant may reserve a
portion of its time for rebuttal argunent.

M. Bastida, would you please call the
case?

MR BASTIDA: Yes, M. Chairman. This is
an appeal by the New Partnership, Innovative Recyclers
& Rodgers Brothers Custodial Service, |ncorporated
agai nst the decision of the Law Judge on BZA Case No.
97-0002.

The Appellant is represented by M.
Cooper. The Appellee is represented by M. Parker and
Ms. G lbert.

The staff has one issue we would like to
resolve before the Board proceeds. There is a
briefing from the Appellant addressing the issues of
the last brief of the Appellee that is not officially
in the record. That brief was, according to the
Appel lant was sent to his office in Septenber and with
13 copi es. That has not been found. The staff has
checked with the Appellee and the Appellee had

received the brief in a tinely fashion and no damage
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i ncurred because they received it in a tinely fashion.

This office would like to be able to
include the brief in the file in a tinely fashion
provided that the Ofice of DCRA received in a tinely
fashion on the day that they received it and | would
like to hear from DCRA if they have any objections
when the tine it was nmailed and it was received by
their office.

CHAI RVAN GRIFFI'S:  Actually, let nme put it
-- do they concur with the account that M. Bastida
has just laid out?

MR PARKER Arthur Parker, Assistant
Corporation  Counsel on behal f of District of
Colunbia's Department of Consunmer and Regul atory
Affairs.

| don't have anything that's contrary to
what was represented. Wat we have determ ned was the
situation is that we received our copy of our -- of
M. Cooper's brief on behalf of the Appellant on the
3rd or 4th of Cctober and there's a postnmark date of
Sept enber 27t h.

CHAI RVAN GRIFFI'S: | see.

MR, PARKER: That's all we can tell you.
And he represents in his Certificate of Service that

at the sanme tine he sent the 13 copies, the Board's
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copies at the same tine.

CHAI RVAN GRIFFI'S:  Very wel | .

MR PARKER G her than that, we know
not hi ng.

CHAIRVAN GRIFFIS: | don't see any harmin
taking into the record at this tine.

MR BASTI DA Then | wll note it was

received tinely, for the record.

CHAI RVAN GRI FFI S: "Il leave that up to
you.

MR BASTI DA: Thank you.

CHAI RVAN  QRI FFI S: Let's I ntroduce
everybody for the record. W'l start on ny left,
pl ease.

If you wouldn't mnd turning your m ke on,
you can just touch the base of it.

MR COCPER M. Chairman, | am A J.
Cooper, counsel for the Appellants. Wth me is M.
Geor ge Rodgers, Jr.

M5. Q LBERT: Laura Gsolfi Glbert,
Agency Counsel from the Departnment of Consuner and
Regul atory Affairs.

MR PARKER Again, ny nane is Arthur
Par ker . " m Assistant Corporation Counsel on behalf

of the Appellee, Departnent of Consuner and Regul atory

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

27
Affairs.

CHAI RMAN GRIFFI'S:  Excellent. M. Cooper,
do you want to reserve any tinme for closing rebuttal ?

MR COOPER  Yes, M. Chairman. 1'd like
to reserve 15 mnutes for closing.

CHAI RVMAN GRIFFI'S:  Fifteen m nutes, okay.

MR COOPER On a prelimnary issue of the
receipt of the brief, we nmailed everyone's copy --

CHAl RVAN R FFI S: You got what you
wanted, right? It's in. AmI| msunderstanding that?

MR COOPER | didn't want to |eave the
i npressi on that sonehow or another we were --

CHAI RVAN (RI FFI S: | don't think that's
the inpression at all. |[If that was the inpression, we
probably wouldn't have accepted it and given you a
hard tine. But that not being done, let us nobve on
and in fact, M. Bastida is looking at it as tinely
filed. So I don't think the record is even going to
reflect that there was a mx-up in the mailing or
wherever it was.

That being said, we have 15 m nutes on the
cl ock.

M. Cooper, when you are ready, you may
pr oceed.

MR COOPER: M. Chairman and | adies and
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gentlenen, Jlady and gentlenen, | represent three
entities, the New Partnership, Innovative Recycling
and Rodgers Brothers. This case is now well over 60
nont hs ol d. For two and a half years, this case was
lost. Wien it was finally found, in the next two and
a half years we have gone through the loss of the
record, the finding of the record, the loss of the
recordings, the finding of sonme, but not all of the
recor di ngs. Sone 3700 pages of transcripts have been
permtted to be used in this case which transcripts
the record shows were not a part of the record, which
transcripts cane into the possession of t he
Adm ni strative Law Judge as subsequent to the cl ose of
the record as an accomodation at the Law Judge's
request that the Respondents permt him to use our
private transcript to help him wite his findings of
facts and conclusions of law. It was provided to him
with the agreenent that it not be printed out and not
be provided --

CHAl RVAN GRI FFI S: Was that a witten
agreenent ?

MR COCPER Part of it was.

CHAIRVAN (RIFFI'S: | see.

MR COOPER And | provided to the

Respondent s.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

29
CHAl RMVAN GRI FFI S: And this was not a

certified transcript then, this was your own persona
transcript?

MR COOPER: It was our own persona
transcript nmade by our court reporter.

CHAIRVAN GRIFFI'S:  Okay. Wre there other
transcripts avail abl e?

MR COOPER No, Your Honor, and there
were not tapes avail able because the District had | ost
t he tapes.

So we went through a series of notion
practices, arguing this issue. It was finally
determned in spite of what we considered to be the
clear dictates of the DOVR that a matter can proceed
only on the exclusive record. And the exclusive
record is the recording of the hearing.

CHAI RMAN  CGRI FFI S: The use of your
transcri pts has sonmehow prej udi ced you?

MR COOPER I[f I can just spin this out
because it gets a little conplicated.

CHAI RMAN GRI FFI S Ckay.

MR COOPER The official transcripts
included neetings at the bar which were not privy to
our reporter. The record transcript is that which an

unofficial transcript would have to be conpared to in
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order to determne whether or not it was fully
accurat e. At the beginning of the hearing in the
record, the Admi nistrative Law Judge said we give --
we grant through discretion permssion for you to have
a court reporter here, but you nust understand that
that which the court reporter records is not the
official record.

A few days later, the Chief Admnistrative
Law Judge sends down an order halting our hearing,
saying they have run out of tapes. And sayi ng that
the only way our hearing can continue is if we -- the
Respondent provide tapes or permt our court reporter
to do a transcription on behalf of the Governnent and
we pay for it.

Vell, we respectfully declined to pay for
it and the Chief Admnistrative Law Judge who is not
the Law Judge hearing the nmatter, issued another
order, castigating us, on the record, and we think
that was bi ased and prejudiced to us.

So ultimately, this transcript is the
transcript that's being used here. VW think that is
reversible error.

W think further --

CHAl RVAN GRI FFI S: Wiat's the reversible

error?
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MR COCPER: The reversible error is that

it is a per se requirement by the Court of Appeals
that, and it's not harmess error, it's a requirenent.
The appeal nust be based on the official record.

CHAI RVMAN GRIFFI'S:  (Ckay, so your issue is
that you provided the tape with some controversy and
you don't feel that that's the official tape so that
there was no official --

MR COOPER W did not provide any tape.
We provided a transcript.

CHAl RVAN GRI FFI S: I"m sorry, that's what
| neant, transcript. Ckay.

MR COOPER. The second thing is that this
Board ruled that in order for the District to use it,
they have to pay half of the cost. Vell, as we sit
here today, having gone through a whole briefing
schedule, the District has yet to conpensate us for
anything and we think they should not be allowed to
even refer to anything that happened.

CHAI RVAN  GRI FFI S: Is that a mld
technicality?

MR COOPER M1 d? These things cost
about $8,000 to repair.

CHAl RVAN GRI FFI S: I"m not belittling the

dol I ar anount. |'m sure it is, but when it goes to
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t he substance of what the issue before us is, is who
pai d or whether paynment is conplete, | just question.

MR COOPER Wiether it is form or
substance, this Respondent has a right to have the | aw
obeyed.

CHAI RVAN GRI FFI'S:  Ckay.

MR COCPER Next is we have thoroughly
briefed in 40 pages over three dozen issues of error.
The District if fond of saying that the errors are
harm ess. The errors are harmess. No matter what it
is, it is a harmess error. There is a conplete body
of law here in the D strict which tal ks about harnmni ess
error.

And what it says is that in order for the

error to be harnless, that beyond a reasonabl e doubt,

the error cannot have affected the outcone. And so
when vyou say harmess, it's not what normally
ordinarily we think of as harmess. It is a nuch nore

serious analysis. So we began our case by saying in
1998, the D strict was enbarked on a policy and
practice of attenpting to put out of business solid
waste conpanies, that they were inproperly using the
zoning regulations to do that and that they were using
the zoning regulations, frankly as a bargaining chip

in the negotiations to cone into conpliance with these
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di fferent conpanies.

W therefore asked to call as a wtness
Mtchell Burger who was a |awer for DCRA and who was
representing them at this hearing. And we gave the
grounds of calling M. Burger. M. Burger was the
co-chair of the Solid Waste Conmittee of the District
whi ch was charged with the closure of the seven solid
waste, what they call transfer stations. M. Burger
was the person who directed the activities of the
investigators in this matter. M. Burger was the
person who wote the statute and wote the
regulations. And M. Burger was the person who was in
charge of a particular, what we call raid, what they
call site visit, bringing about 13 to 15 people to
this site on a particular day and he was responsible
for supervising the investigators who spent two weeks
total, different days, doing surveillance of this
site.

W were denied the right to call M.
Bur ger. W believe that denied us due process. Ve
believe that that was not harmess error, that under
the sixth amendnent, we had a right wunder the
Adm ni strative Procedures Act, we had a right to call
wi t nesses in our defense.

There was another wtness who was an
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i nvestigator. W tried to call. This lady was a
person who acconpanied M. Wshington to do the
surveillance. The city attenpted to enter and did, in
fact, enter certain notes that were nade. On cross
examnation it was determned that the wtness who
proffered the notes, M. Wshington, was not the
person who nade the notes and that the person who nade
the notes was the witness we attenpted to call. e
were denied the right to call this wtness and be able
to cross examine this witness as to the contents of
the notes, the veracity of the notes.

MR, ZAl DAI N: Wien you say notes, you're
tal ki ng about the notes on the surveill ance?

MR COCPER Yes, the contenporary notes
which were put into evidence which was part of what
the Admnistrative Law Judge used to justify his
deci si on.

CHAl RVAN GRI FFI S: And that person was
Jerry d over?

MR COOPER  Yes.

CHAI RMAN GRI FFI S: Ckay.

MR COOPER. Next, Mtchell Burger and his
supervi sor, Karen Edwards, created out of whole cloth
a subpoena form The first subpoena form ever created

by their office. They each signed that subpoena form
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sent that subpoena formto Georgetown -- | nean George
Washi ngton University and Howard University. That
subpoena form purported to require them to issue, to
respond to it as a subpoena duces tecum Now this
subpoena form whi ch had never been used ever before by
anybody in this Governnent was not provided for by any
statute, any rule or any regul ation.

The act wunder which we are proceeding
provides that if soneone wants a subpoena, you apply
to the Admnistrative Law Judge for the subpoena.
That's a pro forma thing and they issue the subpoena,
but there is no place wunder which there is any
del egation of any authority to a staff |lawer and the
staff lawyer's boss to gen. up on a conputer their own
subpoena. And then send out and get private records
bet ween two parties.

There is nothing in this record that
sustains the District's argunent that they had the
innate right to do it, that it was delegated by the
Solid Waste Facility Act. VWll, nothing is charged
here under the Solid Waste Facility Act. W don't
concede that that act delegated authority to anybody
to 1issue these subpoenas and iif it did, that
del egati on under that act was not redel egated down to

their level, but under the act we're proceeding on,
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there is no authority.

Now on top of this, the Adm nistrative Law
Judge admitted the evidence, evidence we claimwas the
fruit of a poisoned tree resulting from the use of
this information which at that point then pervaded
everyt hing forward.

The Adm nistrative Law Judge says subpoena
is fine and here's why it's fine. The Agency's
m ssion statenment from 10 years ago says they have the
right to enforce A B and C Now this mssion
statenent didn't say they have a right to issue
subpoenas. But guess what? This mssion statenent
was outside of the record. This mssion statenent was
never discussed by anyone. The Judge just went
sonmewhere and got it.

In addition, he refers to a delegation
order. Well, the delegation order refers to the Solid
Waste Facility Act, but guess what again? |t was not
in the record. He went sonewhere else and found it.

In this record also is the fact that the
Judge went and visited the site. D d not tell anybody
about it. And -- hows ny time, M. Chairman?

CHAl RVAN GRI FFI S: Fi fteen seconds. You
can see it on the clock on each side.

MR COOPER And so with that let nme stop
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by saying and | have nore to say later. This is just
maybe a third of all of the reversible errors.

CHAI RMAN (RI FFI'S:  Good, thank you. Let's
go to the Appellee.

MR PARKER I'd just a clarification.
M. Cooper here is reserving 15 mnutes in rebuttal.
| understand rebuttal to be responses to points that I

bring up in ny case, not another opportunity to bring

up other points that he hasn't raised yet. If he
wants nore time to do that, |I'm prepared to let him
adjust his tinme, but | don't want that to be used

i nappropriately.

CHAI RVAN &Rl FFI S: That i's ny
understanding of what the rebuttal would be used for
also wunless Corporation GCounsel has a different
opi ni on.

Are you clear on that, M. Cooper?

MR COOPER  No, |'mnot.

CHAl RVAN  GRI FFI S: Vell, we have 30
seconds. You can reevaluate your tine at this point.
You have 30 mnutes and we obviously give you the
flexibility to break it in two.

MR COOPER Can | speak to ny client?

CHAIRVMAN GRIFFI'S:  Absolutely. Wy don't

we take a break and turn the air conditioning on.
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(Pause.)

CHAIRVAN (RI FFI'S: Yes, M. Cooper?

MR COOPER M. Chair, if | could take
two additional mnutes now and then | wll reserve the
bal ance to address rebuttal.

CHAl RVAN GRI FFI S: Very well. Let's put
two mnutes on the clock and --

MR COOPER |'msorry.

CHAl RMAN GRI FFI S: I'"'m waiting on the
clock. 1'Il let you know.

Done. Wen you're ready, M. Cooper.

MR COOPER M. Chairman, there are a

series of cases, GCenstar Stone Products, 777 A 2d

27270; Gardner E. Palner, 287 A 2d 535; Wite V.

United States, 613 A 2d 869; which all go to the

i ssue of harmess error and related matters | raised.
The right of an Admnistrative Law Judge
is narromMy limted by the statute and | refer you to
the Ranbs case which | think you all are famliar
with. There, we would ask that you take careful note
of our reply brief particularly in light of the tinme
constraints here, pages 14 through 19. The District
always says to us well, you don't point out any
specific harm that whatever was done to you had, so

we've taken time to point out a nunber of different
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har nf ul t hi ngs.

And finally, we would ask you to |ook
carefully at the page 4, 5 and 6 of our introductory
brief which lays out sort of a road map of all of the
errors that we were able to nention within the 20 page
limtation that we had.

Thank you.

CHAI RVAN (Rl FFI S: Thank you. W'l set
the clock to 30 and ask Appellee to start.

MR PARKER Thank you, Menbers of the
Board. The reason | raised that issue with regard to
the division of time is that one of the threshold
things | think the Board is going to need to decide on
this appeal is what's properly before it. The
briefing order that went out on this matter set up the
requi renment of establishing issues and then presenting
argunents and that briefing order is very simlar to
the District of Colunbia Court of Appeals Rule 28
which sets up the neans by which you raise an issue
and then argue in support it before an appell ate body.
That provision has been construed in Joiner V.
Wodner, this is in ny footnote 2 at the bottom of

page 9 of ny brief; and also Ranos v. United States --

MR COOPER M. Chair.

CHAl RVAN GRI FFI S: I"m not going to have
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any interruptions.

MR COOPER It's not in the record, this
ar gunent .

CHAl RVAN QRI FFI S: Can we just hold the
clock for a second?

This is ny tinme. Just refer to the
docunent you just cited, the page.

MR PARKER My brief, Appellee' s brief,
page 9, footnote 2.

CHAIRVAN GRIFFI'S:  Wich is in the record.

MR PARKER  Correct.

CHAI RVAN GRI FFI'S:  Okay. Let's conti nue.

MR PARKER: That's ~cited for the
proposition that you just can't list a pile of issues
and properly raise them They have to be supported by
an argunent and in this case, in the Appellant's
initial brief, there is a whole series of issues
raised, but there's only about a half a dozen
argunents that are actually nmade on particul ar issues
whi ch are procedural issues.

Al so, the guiding principle for an
appel late body is in an appellate argunent, you can't
raise a new argunment for the first time in a reply
brief because it's obviously unfair to the Appellee.

W don't have an opportunity to address it and to
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direct argunent to it.

In the Appellant's brief, particularly --
I should say in the reply brief, particularly at pages
4 and 5 of the reply brief and the pages 17 and 18
where there's a seriatimlisting of factual disputes,
none of those were raised appropriately in the initia
brief and the Appellee never had a proper ability to
address those. So | would suggest to you that
initially you'll need to determne what the proper
scope of the issues that have been raised and | would
submt to you that it's the issues that were
identified and argued, first of all, in the
Appel lant's brief and then in our Appellee's brief.

Turning to those issues, the first issue
is the issue regarding the state of the record which
is essentially a rehash of the notions to dismss that
were filed repeatedly in this matter regarding the
transcripts and the tapes.

I think it's inportant to understand that
when that issue cane before the Board it was the
Appel lee's position that under the Cvil Infractions
Rule that the Appellant is required to obtain a
transcript of the official tapes and nake that part of
the record. Now the Appellant raised a legitinate

concern saying we've already paid $8,000 for a
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transcript. To accommodate them QAD then reviewed
those transcripts and certified those transcripts as
the official record.

There then becanme an issue that there
apparently was not a transcript for one of the days
and QAD then sent over a copy of the tape for that
day.

CHAl RVAN GRI FFI S: What's the procedure
for certifying the transcripts by QAD?

MR PARKER The Hearing Exam ner woul d
have | ooked at the transcript to determne that it was
an appropriate or a true and accurate --

CHAl RVAN GRI FFI S; Is there any docunent
that's in existence that certifies it or is it just
accept ed?

MR, PARKER | believe it may have been
transmtted with the transcripts in the record. I
don't have it in here and | can't cite you to the
nunber, but it's ny understanding that that was the
pr ocess.

So therefore bet ween al | of t he
transcripts and the one tape that was sent over, you
have the entire record. And if there was ever a gap
or problemwth the record, the Appellant was on duty

to make a notion to supplenent in sone nanner. They
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have nmade an academ c or hypothetical argunent that
t here's sonehow somnet hi ng m ssing before you, but they
never said specifically what it is and how it's
prejudicing them to raise any argunent that they're
trying to raise. So we think that that's a conplete
red herring. And we would ask you to treat it
appropriately.

The denial of calling M. Burger as a
wi tness, that issue was, we believe, properly ruled
upon by the Hearing Examiner. He determned that M.
Burger, as an attorney and not sinply because he was
the attorney, but because the only issue he was being
called on was to talk about policy grounds of the
Agency, that those considerations were irrelevant.
And that it would get into a collateral inquiry that
had nothing to do with whether any of these Appellants
were operating their facility outside the scope of
their certificate of occupancy, what was observed,
what actually was happening out there. So that was an
appropri ate exercise of his authority.

Al Admnistrative Law Judges have the
ability to exclude inmaterial, irrel evant and
repetitious information and we woul d suggest that this
fits squarely within that discretion

The denial of the subpoenas, again, that
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was a situation where there was an objection to the
i ssuing of subpoenas to DCRA for various information.
And the ALJ nade a ruling that once the objection was
raised that the Appellants failed to nake out a
showing, that the information they were seeking was
either relevant and not overbroad, not undul y
bur densone.

And based on that calculus and that
reasoni ng, the subpoenas were denied and the ALJ rul ed
that it was an appropriate basis for denial, given the
fact that there wasn't any follow up to denonstrate
why that subpoenaed information was going to be
usef ul .

Al so, t hey rai sed in t he brief,
appropriately, is this issue about the denial of
prehearing discovery and there again, as we argued in
our brief, the general rule is there is no pre-hearing
di scovery permitted in admnistrative proceedings
unless the enabling statute authorizes it or unless
the particular rules of that Agency authorizes it.
And as we've noted, there was no such authorization
for pre- hearing di scovery in t he nat ure of
interrogatories or requests for docunents.

And this whole scenario is squarely on

point with the In Re Herndon case which is another
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adm nistrative proceeding before the bar counsel for
an attorney who went and -- he actually asked for a
request to file a request for docunments. And it was
deni ed. In this case, the initial request for
approval of that process wasn't even nmade. There was
just a request for docunent issued. So that -- we
believe that case is also controlling and that that
wasn't a proper procedure and the denial of the
prehearing discovery was appropriate and there wasn't
anything raised to show that there was -- there was no
specifics given as to why that particular process
needed to take place to preserve a particular issue
that the Appellants were trying to bring out before
the Adm ni strative Law Judge.

They also raised in their brief the issue
about whether the findings of fact were sufficiently
specific to justify the conclusions of [|aw They
focused on, again, what seens to be a hypertechnica
di scussion of the ALJ in recounting the wtness
testinony of M. Shirley Washington and M. Vincent
Ford, concluded by saying instead of maybe -- m ght
nore artfully have said, I'"'mcrediting their testinony
as to then go on to the conclusions of law. He said |
adopted the testinony. And he's reading that to mean

sonmehow that there was no specific findings of fact,

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

46

al though they went for paragraph after paragraph of
the specific findings of fact.

In all the case law that he cites in that
proposition are in circunstances where Boards have
essentially just parroted what was said by the wtness
and then just conclusory, applied the violation
standard and there is nothing really left to review
There's no guts to the opinion. And | would submt to
you that in here, you ve seen the length of the
opinion and the detail with which it was drawn up. |
don't see how those cases are applicable in this
ci rcumnst ance.

The last issue that was raised is the use
of the subpoena. And first of all, it raises an

interesting issue in that Howard University was the

entity that was subpoenaed for the docunents. They
never raised any objection to this. It was their
docunents that were subpoenaed. So the question of

standing here in the first instance about whether it
was even appropriate for the Appellants to be raising
t he use of the subpoena.

Second of all, there's a distinction
between an investigatory subpoena and a subpoena
issued as a result of an on-going admnistrative

process. In other words, we obviously can apply for a
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subpoena when a case is already going on, but this
subpoena was used to gather information to investigate
what was taking place at a facility in terns of an on-
goi ng enf orcenent exerci se.

W Dbelieve that the ALJ appropriately
worked his way through the delegations of authority
and the authority that is invested in the Mwyor to
I ssue subpoenas for investigatory purposes. W think
that his analysis is sound and we ask you to support
that. Assuming that you find some fault in the nmanner
in which the subpoena was used, we pointed out that it
only gathered corroboratory information that went to
the fact that solid waste or rmunicipal solid waste was
being delivered to this facility. That was nerely
corroborative of all the eye witness testinony of the
i nspectors and the nei ghbors and the other people that
had already said -- and pictures that were part of the
record, that showed that what was taking place there
was not just bulk paper recycling. And that's the
essence of what the case is all about.

They had a certificate of occupancy for
bul k recycling of waste paper and they were carrying
activities outside of their Cof QO

So we would submit to you that there was

-- even without the Exhibit Q which was the product of
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the subpoena, there was nore than anple evidence to
affirmthe rulings of the Adm nistrative Law Judge.

Now one of the issues that | wanted to
address in the Admnistrative Law Judge's order. He
has 10 different orders in it. The first five pertain
to the findings that the infractions that he's
sustaining the infractions and that there's no
mtigating factors and then he goes on to assess
fines.

There's Oder 6 through 10 in which he
orders the operation to cease and desist. W, the
Department of Consuner Regulatory Affairs actually
filed a notion to clarify this order and arguing that
the cease and desist orders were probably not
appropri ate. And we are not asking that you affirm
those portions of the order. What we are asking you
to affirm is the findings that the underlying
infractions were appropriate and the fines and costs
associ ated therewith

The point being that we would then, if we
have an affirmance of this order and we felt it was
appropriate, we then could take further admnistrative
actions in terns of suspension or revocation wth
regard to the Certificate of GCccupancy. W're not

| ooking for you to direct that at this point.
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And with that, | think that's all that's

all appropriately arguable, given the state of the
initial brief and our brief and I'm available to
answer any questions.

VW have a few mnutes |left and Ms. G| bert
would like to add a couple of points with regard to
the transcript issue.

M5. G LBERT:  Yes. I would just like to
bring to your attention with a pleading that's part of
the record, the pposition to Mtion for Partial
Reconsi deration of Board's Oder of My 21st. It
| ooks like it was filed on or about July 29th of 2002.

Essentially, that pleading reiterates that
under Title 16 DCWR 3118.12 which is the Gvi
Infractions Regul ations, t hat the Appel | ant i's
required to pay the cost of preparing a transcript.

During those first hearings that we had
before this Board, if you will recall, the Appellant
urged that DCRA, the Appellee, should pay for 50
percent of the transcript. W have no recollection
and | do not believe that it's anywhere in the record
that Appellee was ever ordered to pay 50 percent of
the cost of a transcript, although that has been
stated by Appellant's counsel.

| do not believe that is the state of the
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record. And essentially, it was -- we were, | believe
at that point what the Board ordered was for the
parties to brief the issue of the transcript and who
was supposed to pay for the transcript and after that
hearing, so that the Board did not reach any deci sion,
after that hearing, counsel for Appellant and Appellee
spoke, | believe at the hearing, if My recollection is
correct, the fact of this transcript which had been
created by the Appellant, cane into the fore and he
said we've got this transcript and then we, as an
accomodation to the Appellant said, okay. Vell, if
you've got a transcript, we'll agree to use that one.
It's not a question of the tapes not being avail abl e.
And if 1I'm not mstaken, | believe the
tapes are part of the record that you have at this
time. So | just wanted to further clarify that point.
MR PARKER | have two other points with
regard to that. M. Cooper cited regarding this
transcript a provision that parties that order or use
a particular portion of a transcript are responsible
for the expense. W have never -- the Agency has
never ordered a copy of the transcript and if you | ook
at our citings to the record, they cite to other
provisions after the matter was submtted to the Board

or the record was submtted to the Board. So we've
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never ordered a copy of the transcript. So this idea
that we're supposed to share it is not even supported
in the particular regulation or statute that M.
Cooper cites repeatedly.

And | think the Board is already on to
this as a technical issue. Again, it gets away from
the idea that what the issue here was is there's a
certificate of occupancy that provides for bul k paper
recycling and what was observed was activities that
did not stay within those boundari es. And rmuch of
what has been argued has been procedural issues. Very
l[ittle has been argued with regard to those facts.

The last issue which I"'msure is going to
be raised is that M. Cooper wll try to blanme the
fact that he didn't -- he wasn't nore specific about
his issues and raising the argunments appropriately on
the page Iimts that you inposed on us with regard to
the briefing schedule, but even the Court of Appeals
makes provisions that their 50-page limt 1is not
carved in stone. If you need relief fromit, you know
how to apply for it and ask for the relief. That was
never done here.

Thank you.

M5. (d LBERT: May | have one nonment to

confer?
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(Pause.)

CHAIRVAN GRIFFI'S: Al finished?

MR PARKER  Yes.

CHAIRVAN GRIFFI'S:  Any questions from the
Board? In which case which put 10 mnutes. | believe
it was 10 mnutes, right?

MR PARKER | think he has 13. He took
17.

CHAl RVAN (Rl FFI S: M Tinmex is a little
of f.

MR COOPER: They can always give us the
bal ance of their tine.

CHAIRVAN GRIFFI'S:  No, we get the bal ance
of their tine.

M5. G LBERT: Actually, we'd like to

reserve the balance of our tinme, if we coul d.

CHAIRVMAN GRIFFIS: | think we're ready --

MR COOPER M. Chairman, | take great
unbr age --

CHAI RVAN Rl FFI S: Hold on, you're

starting, correct?

MR, COOPER  Yes.

CHAl RVAN GRI FFI S: In which case, | need
your mcrophone on and we can turn these two

m crophones off. Very well, let's begin.
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MR COOPER: Al right, |1 take great

unbrage as Ms. Glbert's remarks. Her remarks fly in
the face of our witten response to that argunent
which they nmade in witing. Qur witten response put
them on notice that we did not agree with what she
just asserted. W never agreed to share any
transcripts. The fact of the matter, this Board heard
this issue, told us to submt briefs and then cane
back and said guess what? W've reviewed this and the
issue is so clear we don't need briefing on it. Qur
determnation is that the parties have to share the
cost. End of story. They have never shared the
cost. The next issue is how do they get to
certify, in other words pull thenselves up by their
own bootstraps, our paid for transcript as the
official transcript? |If they don't have anything in
the record to conpare it to and if there are no tapes
agai nst which -- just to pull a couple pages out and
say let nme check and see if this is right, it's not
t here.

But to go back to the substantive issues,
the District wants to talk about what's properly
before it, wants to talk about the rules of civil
pr ocedur e. They can't have it both ways. Sonet i mes

they want us to refer to the rules of civil procedure
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when it helps them but when it doesn't help themthey

don't want to use the rules of civil procedure. The
rules of civil procedure don't apply here.

The issues that are before this Board are
the issues that we've raised in our docunents. And
frankly, that which is witten about inplicates,
inculcates the issues that are |isted. They're all
part and parcel of it and they inculcate the whole
record which we've nmade part of our pleas and part of
our briefing because you have extensive notion
practice on a nunber of the issues which you can then
go to and see how each side spelled out the issues.

The case law is inportant because all
times the city cites cases for things they don't
really represent. You need to read Herndon to see
what Herndon says. There's a case about a |awer who
wanted to get discovery. What does that case say?
The case says oh, we gave you sone discovery. What
you want is extra discovery. In this case, discovery
was deni ed.

Let ne read sonet hi ng to you.
"Neverthel ess, several Courts have held that an
adm ni strative agency nust grant discovery to a party
in a contested case regardl ess of whether the agency

enabling statute or agency rules provide for it. | f
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refusal to grant discovery would so prejudice the
party as to anmount to a denial of due process.”

MCOelland versus Andress, 196 U S Appellate D.C

371. PSC Resources versus NL.RB., 576 F.2d 380;

Jacob Stein, GCGeorge Mtchell & B. W©Mcendez, Section

2301.

The fact is, it is an abuse of discretion
to just conpletely deny discovery where that which is
requested is narrow, limted and required to be able
to defend oneself. And that's what happened here.

The denial of M. Burger's testinony,
well, the city would like you to think that the only
issue was city policy. Vell, it wasn't city policy.
It was facts, facts about the raid he went to and
supervi sed and participated in. Facts about what he
instructed his enployees to do, the people he
supervised, the two investigators. Facts about the
submi ssion of docunments under one person which
bel onged to another. But facts about the city policy.
Policy is inportant. It was inportant to what was
happening here and whether or not this was a solid
waste transfer facility, whether this was a bul k waste
paper recycling facility, the Admnistrative Law Judge
says that Rogers Brothers was processing nore than 20

percent residuals. That's what's left over. But
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nowhere in the record is there proof of that. Nowhere
in the record is there sonmething that says here is a
rule that applies to the 20 percent and you fail to
nmeet the rule.

In addition, M. Burger would have been
able to testify about the fact that in the instance of
i nnovative waste who was charged because they were
operating under Rogers Brothers' certificate of
occupancy, that the city's policy reflected in the
transcripts which we attenpted to offer, testinony of
M. Burger reflected that the city permtted the other
waste operators to use the certificate of occupancy
under a managenent agreenent. Wll, we had a witten
managenent agreement exactly saying as the other
peopl e. The city has continued and to this date
permts that to occur.

Wth regard to whether or not this was
being done illegally which was referred to by M.
Parker, the city charged the landlord as if the
 andl ord knew that sonmehow or another nore than 20
percent was being processed. Now obviously the
| andl ord had no way to know that one way or the other.

They were operating under a legal certificate of
occupancy.

The city would like you to think that the
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issue with regard to the findings of fact are hyper
technical. |If there's any one thing that's transpired
between our Court of Appeals, the BZA, the Board of
Zoning and the Board of Appeals and Review is the
steady, incessant determnation by the Court of
Appeals that Adm nistrative Law Judges have to take
the tinme and have the discipline to wite their
decisions in the correct way, that they cannot just
adopt the whole testinony of sonmeone and say this is
our findings of fact and that they say well, these are
our conclusions of law. And there is no relationship
between a particular finding of fact and a particul ar
concl usi on of |aw.

So for al | of 40 pages, reciting
essentially what was witten in the D strict's
proposed findings of facts, that is what happened.
There is no citation in the entire opinion to anything
in the transcript and indeed, if you take a |ook at
the brief of the Appellants there is no citation to a
transcript with regard to any testinony. Which brings
us to the Appellees saying well, we never requested a
copy of the transcript. Wiy would they have to
request a copy of the transcript? They had it.
They're the ones who brought it to you all. So they

had 2600 pages of transcript already which they got to
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review. They got to use to wite their brief with for
free.

No objection by Howard University to the
subpoena? How was Howard supposed to know that it was
a phony subpoena? How was anybody supposed to know?
Until way after the fact when all of a sudden we see
t he subpoena that just canme from nowhere. It wasn't
filed wth any Court. There's a process in the
District of Colunbia law to obtain investigatory
subpoenas from the Superior Court of the District of
Colunbia. There's a process to do all of this. The
District was out of control when it canme to solid
waste facilities. They wanted to close them down and
they were willing to do anything they could to do it.

Now how was this subpoena used? Thi s
subpoena was used to find out what Howard said they
were delivering, when they were delivering and how
they were delivering. Based on that schedule, the
District then sent its investigators because the
investigators didn't know which trucks were bringing
what and from where. The investigators weren't inside
the building at the tinme it was dunped, so this was
the road map that they used. And our contention is
that road map all constitute fruit of the poisoned

tree and has to be suppressed. And anything that
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flows from it cannot be used as a basis for this
deci si on.
Del egat i ons. In admnistrative law, as

Ranpbs speaks to, the right of Admnistrative Law Judge

is founded in statutes. So it is with del egations of
power. The Mayor has to wite out a delegation. It's
got to go to an agency head. If the agency head,

under law, further w shes to delegate sonething, he

has to wite out the delegation. Now this hearing
took place on the 9th floor of a building. The
Director's office was a 100 feet down the hall. | f

the Director or the General Counsel had del egated this
authority they could have just wal ked right across and
said, Administrative Law Judge, we sure did del egate
this to M. Burger. But guess what? There was no
witten defense. Not hi ng. No testinony other than
M. Burger and the Admnistrative Law Judge going
out si de of the record.

The issue here correctly is whether or not
this conpany was doing bulk waste processing as
opposed to operating a solid waste transfer station.
The record is clear by the expert wi tnesses, five of
them who travel from around the country against the
word of Ms. Wshington, an investigator, that the

record shows had no training, in service or otherw se,
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no education, any of that to determ ne the difference
bet ween t he two.

And with that, we thank you very nuch for
your tinme and attention and encourage you strongly to
pl ease read the briefs.

Thank you very nuch

CHAI RVAN GRI FFI'S:  Thank you very much

MR COOPER I'Ill take any questions.

CHAl RMAN GRI FFI S: Any questions of the
Board? Then | would thank you all and the hearing on
this appeal is concluded and the parties are excused.

Thank you.

(Whereupon, at 3:22 p.m, the public

hearing was concl uded.)
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