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PROGEEDI-NGS
9:55 A M
CHAl RMAN GRI FFI S: W call the Public

Hearing of the Board of Zoning Adjustnent of the

District of Colunbia. O course, it is still February
11, 2003. And ny name is Ceoff Giffis. I am
Chai r per son. Joining me is M. Anne Renshaw, Vice

Chair; also, M. Curtis Etherly. M. Zaidain is on
his way out. He is representing the National Capital
Pl anni ng Conmi ssi on. And with wus this norning
representing the Zoning Conm ssion will be M. Muy.

Copi es of today's hearing are available to
you. They are located at the table where you entered
into the Hearing Room And let ne just say first a
coupl e of things. Everyone should be aware that all
of these hearings are being recorded. Ther ef or e,
there's attention that needs to be given. Wen com ng
forward to speak to the Board and give testinony, you
will come to the table. | need you to fill out two
Wi tness cards. Those witness cards are |ocated on the
table in front of us and also at the table where you
entered into the Heari ng Room

Before comng forward, you need to give
those witness cards to the reporter who is sitting to

ny right. Also note that anything that is to be on
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the record and everything in this room has to be on
the record, it nust be stated into a mcrophone and
t hat m crophone nust be one.

I would ask the people present at this
point turn off any cell phones or beepers so that we
don't disrupt the proceedi ngs as we nove ahead.

The order of procedure for special
exception and variance is first we have statenents and
wi tnesses of the Applicant. Second, we have any
Cover nnent reports that are attendant to the
application. Third, we wll hear from the ANC, the
Advi sory Nei ghbor hood Conm ssi on. Fourth would be
parties or persons in support of the application.
Fifth would be parties or persons in opposition to the
application. And sixth, finally, we wll have closing
remar ks by the Applicant.

Cross exam nati on of W t nesses is
permtted by the Applicant or parties. The ANC,
within which the property is located, is automatically
a party in the case.

The record will be closed at t he
concl usion of each case except for any material that
the Board specifically requests and we wll be very
detailed and specific on what material is to be

submtted and when it is to be submtted into the
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Ofice of Zoning. O course, after that material is
received, the record would then be closed and no ot her
i nformati on woul d be accepted by the Board.

The Sunshine Act which requires that
public hearings on each case be held in the open and
before the public. However, the Board may, consistent
with the Sunshine Act and its own rules and
procedures, enter into Executive Session during or
after a case and public hearing for purposes of
review ng the record or deliberating on the case.

The Board's decisions in contested cases
must be based exclusively on the public record.
Therefore, we ask that people present today not engage
Board Menbers in conversations so that we do not give
t he appearance of not basing our deliberations solely
on the public record.

I think we wll now take up any

prelimnary matters concerning the cases for the

nor ni ng. Prelimnary matters are those which relate
to whether a case wll or should be heard today such
as requests for post ponenent s, wi t hdr awnal or

conti nuance or whether proper and adequate notice has
been provi ded.
If you are not prepared to go forward with

a case today or if you believe that the Board shoul d

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

7

not proceed, nowis the time to approach the Board and
you can have a seat at the table as an indication that
you have prelimnary matter

I wll ask staff if +they have any
prelimnary matters for the Board at this point?

MS. BAI LEY: Menbers of the Board, M.
Chai rman, good nor ni ng.

CHAI RVAN GRI FFI'S: Good nor ni ng.

M5.  BAILEY: The first case of the
norni ng, 16948, N cholas Perrins, that application was
W thdrawn, M. Chairman, so no additional action is
needed on that case.

CHAI RVAN GRI FFI'S:  Ckay.

M5. BAILEY: And concerning the two other
cases of the norning, there are prelimnary matters
associ ated wth those cases, but staff is recomendi ng
that the prelimnary matters be discussed when those
cases are call ed.

CHAl RVAN GRI FFI S: Excel | ent. Thank you
very much and good norning to you, Ms. Bailey and al so
to M. My in the Ofice of Zoning and with us from
Cor poration Counsel is M. Monroe.

Wth that then we are prepared to call the
first case of the norning?

M5. BAILEY: Yes sir.
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CHAI RVAN GRI FFI'S:  Very good. Sir?

MR WLLIAVS: Good norning, M. Chairnan,
Menbers of the Board, ny nanme is Lindsley WIIlians.
The order in which the cases are listed today, if |
understand it, after the one that has been w thdrawn
is first 16976, second in sequence |listed, 16973, with
which | have an interest and last for the norning is
16963. It will be our request, | think this was
communi cated to you through staff that our case be
taken up as the last of the norning cases. | can't
i magine the second -- the third case would object to
that, but | wanted to get clarification fromyou, if I
could as to whether or not the Board was agreeable to
t hat .

CHAl RVAN GRI FFI S: Are you waiting for
peopl e to show up?

MR WLLIAVE: That's part of it, sir.

CHAIRVAN CGRIFFIS: Ckay. | don't see any
difficulty in doing that. W can juggle our schedul e

a little bit and assumng that the second case of the

day is here and ready to go, we wll proceed with
t hat . If they're not, of course, we'll call vyour
case.

MR WLLIAVE: W'Il stay close by.

CHAl RMAN (Rl FFI S: | ndeed. Let's call the
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first case of the norning.

VB. BAI LEY: Application No. 16976,
Vivienne A Awasum pursuant to 11 DCWVR 3103.2, for a
variance from the off-street parking requirenents
under subsection 2101.1, a variance fromthe rear yard
depth requirenents under section 404, and a variance
from the side yard width requirenments under section
405, to allow the new construction of a flat, this is
a two-famly dwelling. The property is located in the
R-4 District at premses 757 Park Road, N W, Square
2895, Lot 69.

Al those persons wshing to testify
pl ease stand to take the oath. Pl ease raise your
right hand? Do you solemly swear or affirmthat the
testinony you are about to give in this proceeding

will be the truth, the whole truth and nothing but the

truth?

(Wtnesses were sworn.)

Pl ease have a seat at the table.

CHAl RVAN GRI FFI'S: Good nor ni ng.

MR BANDON- Bl BUM Good norning, M.
Chairman, ny nane is Chrys Bandon-Bi bum I"m here

with the owner.
M5. AWASUM Vi vi enne Awasum

CHAI RVAN GRI FFI'S:  And your address?
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IVB. AVWASUM 9104 Tuckahoe Lane in

Adel phi, Maryl and.

CHAI RVAN GRI FFI'S:  Ckay, thank you.

MR BANDON- Bl BUM M. Chairman, Menbers
of the Board, we are here to seek variance for
property 757 Park Road, N W VW have submtted the
proposed plan to the Building Permt. W did receive
approval for electrical, mechanical, fire protection.

However, Zoning, we had a problem w th Zoni ng because
of the requirenment of one parking space, rear yard
provision and a side yard provision.

The site geonetrically is a triangle site.

CHAIRVAN GRIFFI'S: R ght.

MR BANDON- Bl BUM The apex is to the
rear. This creates an exceptional condition where
parking is practically inpossible. The side vyard
requi renent of 8 feet we cannot achieve that. W have
4 feet. The rear yard of 20 feet, we cannot achieve
that. W are about 9 feet.

The proposed building mintains the
original footprint of the original building. On this
site today we have no property. It was denolished.
It was condemmed and the owner acqui esced and paid for
the denolition. So we want to maintain the original

footprint of that building. Barring that, it's
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practically inpossible to have a dwelling facility in

t hi s space.

CHAI RVMAN  GRI FFI S: If you change the
footprint?
MR BANDON- Bl BUM  Yes.
CHAI RVAN GRI FFI'S:  Ckay.
MR BANDON-BIBUM W are basically done.
Under records, we did submt the application. If 1
may, | ~could go ahead and again repeat based on

subsection 3103. 2 vari ance for t he physi ca
characterization, configuration of the property,
provisions for the parking space of 9 feet by 19 feet,
20 feet rear yard and 8 feet side yard requirenent
cannot be net.

As stated earlier the geonetry of the
sides being a triangular space nakes it practically
i npossi ble to provide those requirenents.

Point 2, granting the application will not
be any detrinment to the public good. Traffic, noise
and lighting will not be affected. And in addition,
the proposed building attenpts to match the prior
building and wll enhance the wvitality of the
nei ghbor hood.

Item 3, granting the application will not

be inconsistent with the general intent and purpose of
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the zoning regulations and nap. The attached
certificate of occupancy granted on February 19, 1960
for a second and third floor for a room ng house. So
indeed, there is in existence and certificate of
occupancy which was granted in 1960 for a roomng
house for that site.

Basi cal |y, we have stated our case.

CHAl RMMAN GRI FFI S: Good, thank you very
much. | think it is fairly clear in terns of the
uni queness and shape of the lot. Also, in addition is
that triangle is formed by a street and an alley,
making this the last end of the row It's very
persuasive in ny mind in terns of the parking.

Can you tell me just a little bit and
you've indicated now and also on your witten
subm ssion that the existing foundation is there and
you' re building back on the existing foundation?

MR BANDON- Bl BUM  Yes.

CHAIl RVAN Rl FFI S: That's particularly
interesting to ne because here we have a buil ding that
existed and then we had some zoning regulations
adopted and now we can't build was what originally
t here. It seens to be a little problenmatic. But
nonet hel ess, that's what we have in front of us.

The materials that are used, it is being
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called out if 1'm reading your docunents correctly
that it's a brick face, the primary facade?

MR BANDON-BIBUM That is correct.

CHAl RVAN  RI FFI S: And was there any
di scussion in terns of recreating sone of the detail
of the existing structure on the prinmary facade?

MR BANDON- Bl BUM | ndeed. | ndeed. The
building is designed to alnost adapt the original
structure that was there. The facade is practically
about the sane of what was there initially.

CHAIl RVAN GRI FFI S: Ckay, is the roof
simlar?

MR BANDON-BIBUM  The roof initially, the
front was a typical pitch roof which slopes in the
back and flats up. W've tried to nmaintain the apex
and maintain it across, towards the rear.

The front will give you the same facade
and the sane | ook.

CHAIRVAN CGRIFFI'S:  Ckay. Now as you turn
the corner, what's interesting is that the brick stops
and it looks like there's siding that's going to be
put on.

MR BANDON-BIBUM That is correct.

VI CE CHAI RPERSON RENSHAW M. Chairnan, a

guestion for the Applicant. Was the original building
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as tall as this building is going to be?

MR BANDON-BIBUM That is correct.

VI CE CHAlI RPERSON RENSHAW I's the rear,
does the rear mmc the fornmer dwelling?

MR BANDON-BIBUM That is correct.

VI CE CHAlI RPERSON RENSHAW And there was
no garage attached to this house originally?

MR BANDON-BI BUM  None at all

VI CE CHAI RPERSON RENSHAW s there any
way that a parking space can be fit in?

MR BANDON- Bl BUM Absol utel y not .
Absolutely inpractical. | tried all kinds of ways and
to acconmodat e that you cannot build there at all.

CHAI RVAN GRI FFI S: What happens and
think it was well stated that if one space was
provided, the issue is in order to nake it a |egal
space, it has to conply with our dinensions which are
9 by 19, off the top of ny head.

MR BANDON-BIBUM That's correct.

CHAl RVAN GRI FFI S: And so if you | ook at
the footprint, there is not an area that that
di nrension fits.

Now is there thought in terns of the site
plan and devel opnent that there would be a parking

space, although not zoning required size? |Is there
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going to be any surface where parking wuld be
provi ded?

MR, BANDON Bl BUM There is no provision,

as you can see fromthe site.

CHAIRVAN GRIFFI'S:  How is the back and the
property line going to be protected? Perhaps |I m ssed
it, but is there fencing? |Is there anything or is
t hat going to be open?

VR, BANDON- Bl BUM It's going to be open
but the owner can acconmodate that if she so pleases
to do.

CHAl RVAN (Rl FFI S: Vell, | think I would
assune Ms. Renshaw is going to here is if you have
that and it's open, aren't they going to park there?

VR, BANDON- Bl BUM No, | don't think so.
They basically cannot. No car can fit in the space
behi nd t he buil di ng.

CHAl RVAN GRI FFI S: What's going to stop
them from pulling in and hanging out in the alley?
Just reading Ms. Renshaw s m nd because |I'm sure she's
going to bring this up.

MR BANDON-BIBUM |I'm not sure it can be
prevented from hanging out in the alley, but frankly,
after having the structure in there, that woul d i ndeed

precl ude anybody from parking in the alley because we
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have residents, we have people driving in the alleys
and access through the all eys.

CHAIRVAN GRIFFI'S: R ght.

MR BANDON- Bl BUM So parking cannot be
t here.

CHAIRVAN GRIFFIS:  WwWll, | think it would
be appropriate if there was sone sort of -- if that is
not to be done, that there is sonme sort of provision
that's put there so that it is not done. W all know
practicalities and all that. Clearly, the block is
resi dential . It looks to be single famly or flats
The anount of parking perhaps may not be overwhel m ng.

Ms. Renshaw?

VI CE CHAI RPERSON RENSHAW  Just to ask is
Park Road a snow energency route? Are there
restrictions on parking in the street during an
ener gency?

VR, BANDON- Bl BUM  No.

VI CE CHAI RPERSON RENSHAW  We've had sone
difficulties in ny area, so | just amprined to ask.

VR BANDON- Bl BUM  Yes ma' am

MR ETHERLY: M. Chair, just thinking out
loud, there will be a deck connected, attached to the
rear of the property, correct?

VR, BANDON- Bl BUM  No.
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MR. ETHERLY: No deck at all?

MR BANDON- Bl BUM  No deck.

MR ETHERLY: Ckay. Thank you. That
answers ny question, M. Chairman.

CHAI RVAN GRIFFI'S: W shoul d take note and
M. Etherly was |ooking at Sheet A8 of which there is
details of wood deck and we can take note that it is
crossed out which I'm just seeing. So it does not
ook like it's going to be used. |It's not show ng on
any of the plans.

MR BANDON-BI BUM  That was taken out. |
tried to give the owner that access, but it wasn't too
practical. So | had to take it out.

CHAl RVAN GRI FFI S: Very good. Any ot her
questions fromthe Board at this tinme?

MR MAY: How nmany stories is this
buil ding? 1've read the plan.

MR BANDON-BI BUM  Three stories.

MAY: [t's three stories?

BANDON- BI BUM  Yes.

2 3 3

MAY: Wiy is it three stories and not
four?

MR, BANDON-BIBUM  Four will be beyond the
requi renent of the height allowable for R-4.

MR MAY: R ght, that's why |I'm asking the
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questi on. Maybe this is sonething where other Board
Menbers can hel p nme out too.

CHAI RVAN QR FFI S: Your concern is that
t he basenment is going to a story.

MR MAY: The basenent is 4 feet 5
according to the drawings from the height of the
ceiling to the finished grade which in ny mnd nakes
it part of the FAR and therefore -- | nean failing any
other definition, that's what | would use to define a
story. So fromthe way | read the plans, technically,
it seenms to ne that this is a four story building.
And that's why | asked you because maybe |'m m ssing

sonmething fromwhat's in the draw ngs

MR BANDON- Bl BUM Yes, | always call it
three, subject to interpretation. | did not want to

MR MAY: | can't hear you.

MR BANDON- Bl BUM I"m not sure how you
conme up with four, but for all intents and purposes, |

have maintained a three story building there.

CHAIRVAN GRIFFI'S: Here, just to start our

di scussi on. The definition of story in the
regulations, Title XI and | am piecing it together
this is not a total reading. First of all it says

"the nunber of stories shall be counted at the point
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from which the height of the building is neasured.”
So the height of the building is going to be neasured

fromthe center of the finished grade outside. So you

start up from there. So the first tine you hit a
floor is the first floor. That would count towards
story.

MR MAY: Ckay.
CHAl RVAN GRI FFI S: That's one discussion.
Now we continue reading our definition and for the
purposes of determning the maxinum nunber of the
permtted stories, the term story shall not include
cellar, stairs or elevator penthouses or other roof
structures provided that the total area, of course,
goes to 411 which is one third.

Now t hat does not immediately identify the
fact that basenents are not counted, but | think and
let's get sonme interpretation here from the Board, ny
reading is that it is fromthe base height. You don't
-- from the point of where you neasure the height of
the building is where you start to count your stories.

VI CE CHAI RPERSON RENSHAW  Go ahead.

MR ZAl DAI N Let me rmake sure |
understand. Are you suggesting that this is a cellar
t hen?

CHAIRVAN GRIFFIS:  No, I'mnot. Wat |I'm
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that if they wanted to nmake it absol utel

20

the definition

y conpl ete and

a home run on this they would have announced

basenent/cel | ars. They don't do that. But 1 think
there's a reason why because a basenent can -- could
conceivably -- well, there it is. I"m not sure why

they don't.

MR ZAl DAI N: Fill in sone
W is "they" and what's a "hone run"?

(Laughter.)

MR MAY: | think "they"
Conmi ssi on.

CHAI RVAN &R FFI S: Ri

regulations, if it had clearly stated

gaps for ne.

is the Zoning

ght. The

t hat basenent

was not included, then we wouldn't have any further

di scussi on.

MR ZAIDAIN. Right.

CHAl RVAN QRI FFI S: M/ point is that we

need to return to the beginning point of the

definition and thereby look to the nunber of stories

shal | be counted at the point from which
the building is nmeasured.
MR ZAlI DAI N Wiich is

gr ade?

t he hei ght of

from finished

CHAIRVAN CGRIFFIS:  Right. M. Renshaw?
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VI CE CHAI RPERSON RENSHAW | thought the

hei ght of the wi ndows above ground had sonething to do
with this. Remenber the case that we had very
recently?

CHAI RVAN GRI FFI S: Ckay, and to clarify,
in calculating FAR, a basenent goes toward FAR
calculations, right? And that, in order to define a
basenment as opposed to a cellar, it has to do with the
ceiling height which is above grade and if it's over a
dinrension. That, in this zone, we are in R4, if I'm
-- there is no FAR prescribed. So that's an issue for
us.

MR MAY: There's no FAR prescribed, but
effectively it's always been limted at 1.8 because
you have 60 percent |ot occupancy and you're allowed
three stories, so effectively it's 1.8.

CHAl RVAN GRI FFI S: It is. And obvi ously
the massing of all regulations seemto tie and in the
best case scenarios they all work together and are not
in conflict.

MR MAY: I'ma little confused by your
reading of the definition here. Cdearly, cellar does
not count as a story, but basenent is absent in this
definition as a story and if we were to consider it,

theoretically, you' re right. For it to be very clear,
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it would be specifically in or specifically out of the
definition.

What |I'm confused about though is the
nunber of stories shall be counted at the point from
which the height of the building is neasured. So in
other words, if it's at any given point along the
facade of a building, the point at which you neasure
the height of the building is the point at which you
count the stories. It doesn't nean that you start
counting at grade and go up fromthere which is what |
t hought | was hearing you say. At |least not the way I
read it. Is that what you're saying that you start
counting from grade and everything above that counts
as a story?

CHAl RVAN GRI FFI'S:  Yes.

VR MAY: See, | don't read it that way.
| read that it's at that point. Because what |'m
picturing what they were trying to address with this
wording was that you can have a building that along
its street front where you neasure the building
height, it could be two stories at one end and it
could be five stories at the other, the point at which
you neasure it though, the height of the building is
the point at which you count stories, along that

hori zontal di stance.
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CHAl RVAN GRI FFI S: Maybe this wll help

and we should look at this because we need to know
what and how to neasure the height of the building
which in this specific instant, as it's limted, it's
a 40 foot height, is it not?

MR MAY:  Yes.

CHAI RVAN GRI FFI S: The height of the
buil ding may be neasured from the finish grade |evel
at the mddle of the front of the building to the
ceiling of the top story, so we're not noving along
the face. It is <clearly in this residential
application the mddle of the front of the building.

MR MAY: Right.

CHAl RVAN QRI FFI S: And so your point is
that if that's your base point zero, then in order to
get to the first floor --

MR MAY: No, what I'msaying is that you
-- it's at that point in the facade that you actually
count the stories. It doesn't nmean that you start at
grade and go up and start counting. It just neans
that you count at that point.

CHAI RVAN GRIFFI'S: | see.

MR MAY: Right?

CHAI RVAN CRIFFI'S: | see.

MR MAY: So I'm counting four stories
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her e. ' m not counting over 40 feet. It's not over
40 feet to the ceiling of the top floor because I
added up the strong of dinmensions and it's definitely
| ess than 40 feet.

CHAl RVAN GRI FFI S: Vell, here's what we
need. Rather than making a direct interpretation, |'d
like to have some history on how the interpretation is
done and maybe we can request staff to do a couple of
mnutes while we get through this and see if we can't
cone back to that.

As you're looking, M. My, there's one
interpretation that this is actually four stories. So
it's three above and a basenent.

MR MAY: Which requires then another
vari ance.

CHAI RVAN GRI FFI'S: I ndeed it does.

MR MAY: | have ot her questions too.

CHAI RVBAN GRI FFI' S Yes.

MR MAY: | actually would like to respond
first to something that the Chairnman stated earlier on
about how we're in this situation we're essentially --
sonmeone is attenpting to rebuild on the existing
foundation and it's not possible by current codes.

Well, okay, but that's kind of the point

of zoning regulations to start with was to nake a
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consi stent code by which everything could be built.
Now | would agree that there are certainly
circunstances in the zoning regulations where what is
bei ng prescribed doesn't allow you to do sone of the

wonderful things that have been done in Wshington

with this housing stock. | mean they're just not
possible with the current regulations. And we've
spoken about that and | would l|like to see that
addr essed.

But in this particular case, the question
really centers on the uniqueness of this property and
is it possible to build a conformng building on this
property wi thout having to grant these variances and
that still has to be proven to ne and |I'Il start going
into sone of those questions.

Now | guess along that line, or actually I
want to ask one smaller question, on the original
buil ding what was the height at the back? Ws there
one story on the back portion of the house because it
ki nd of | ooks that way fromthe photograph?

MR BANDON-BIBUM (One story | ess?

MR MAY: If you Ilook at the one
phot ograph here on the original building, mybe it's
just the angle at which it was shot, but it kind of

| ooks --
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MR BANDON-BIBUM It's the angle in which

it was shot.

MR MAY: Then it really doesn't nmake
sense because it lines up with the back porch of the
house next door which is only a two-story house.

MR BANDON- Bl BUM  What was the question?

MR MNAY: It just seens to ne that this
was a two-story house or was a two-story portion at
the back and not three stories because it lines up
with the back of the house next door whereas it does
not line up with the front of the house next door. Do
you know what | nean?

MR BANDON- Bl BUM  And your question is?

MR MNAY: You think it originally was
three stories in the back?

VR, BANDON- Bl BUM  Absol utely.

MR VAY: It's a really deceptive
phot ograph. It doesn't showit.

CHAl RMAN &R FFI S: This had a fire,
correct?

MR BANDON- Bl BUM It had a fire and the
roof seenmed to be not structurally sound so it was
condemmed and er ased.

CHAI RVAN GRI FFI'S: Ckay.

MR MAY: Ckay, you said that you nmade
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sonme attenpts to lay out of a plan that gives you a
par ki ng space and you couldn't find any way?

MR BANDON- Bl BUM It's practically
i mpossi ble barring the configuration of that site as
you can see.

MR MAY: |Is that based on the assunption
that you would re-use the existing foundation or are
you tal ki ng about realizing anything at all?

MR, BANDON-BIBUM  Anything at all, that's
correct.

MR MAY: | think your case would be nore
persuasive if we actually sone diagrans that showed
t hat because when | | ook at how wi de the property is,
even though it's an unusual shape, | could draw a
triangle on that that conforns to the rear yards and
side yards and gives you a parking space. It gives
you quite a |l ot of buildable area.

MR BANDON-BIBUM If you | ook at the plan
in front of you and the back side of the bedroom
That bedroom as you can see, is basically about 14
feet.

MR MAY: Wi ch bedroon?

MR BANDON- Bl BUM In the rear. In the
rear.

MR MAY: (kay.
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MR BANDON-BIBUM That's 14 feet.

MR MAY: Right.

MR BANDON-BIBUM  You require 19 feet for
par ki ng. So even elimnating that whole spot, that
whol e space, still does not give you parking, wll not
gi ve you parKki ng.

MR MAY: But you're not building to the
property line there with the bedroom right?

MR BANDON-BIBUM  No. W have about four
feet there. That will be 18 feet.

MR MAY: Ckay. That seens to nake sense
to me.

A fair armount of the argunent does rely on
this notion that you have to reuse the existing
foundation, is that right? D d | read that correctly?

VR, BANDON- Bl BUM Not necessarily. It's
basically the configuration of the site dictates the
design of the facility. The site, as you see, apexes
to the rear. That initially, frankly, the initial
design of this site, | give hima lot of credit for
havi ng been so innovative in comng out with the use
of the space for the space.

MR MAY: But | read in the materials that
we recei ved t hat enphasi zes reusi ng exi sting

foundati on as a noney saving device essentially. Now
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wi thout that, the cost of building this would becone
prohi bitive?

MR BANDON- Bl BUM That is one of the
several reasoni ng behind what we have for this site.

It's not the main reason behind it, not at
all. Just one of the -- the configuration of the site
is the main reasoning behind this variance request.
Because to put back, as | indicated, nunber one, you
will not be able to nake it a dwelling area. Peopl e
will not be able -- you cannot build sonething so
small and live in it. As you can see from the rear,
they took out an entire living quarters. It does not
even give you parking, so where do you go? You go
further in. The nore you go in, the nore it becones
inmpractical for a dwelling facility.

MR MAY: Ckay. Again, it's -- |I'm not
entirely convinced of this wthout having seen a
diagram that basically draws the setbacks and draws
the parking requirements and things like that. Mybe
you have that. But it's not in what we received.

MR BANDON- Bl BUM No. Excuse ne. As
presented on the plan, a bedroom

MR MAY: No, | wunderstand the argunent
that you made before, but it would help prove your

point to ne and maybe |I'm the only one who has this
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issue, but it would help prove the point to me if
there was a diagram that sinply showed well, this is
how big the parking space is and therefore I can't fit
it on the site.

Wat we're having, what we have here is

essentially your statenment that it is so sinply

because it is so and that you' ve |ooked at it. | need
to see a little bit nore proof of that. And |I'm not
saying that it doesn't exist. | think there probably
is a case for variance of sonme sort here. [''m not

sure that this is all necessary. And that's where |I'm

just a little bit skeptical about it.

MR BANDON- Bl BUM I recogni ze your
concern, however, | want to go back to the plans where
parking is 9 by 109. | do have 14 feet of bedroom
space which if elimnated does not still give you

parking. That is the box of the potential parking, 9
by 19.

MR MAY: O course --

MR BANDON- Bl BUM [''m not sure what
you're asking for, another piece of paper that would
delineate the 9 by 109.

MR MAY: Not just 9 by 19, but the side
yard setback and the rear yard setback and everything

else to see what's left as buildable area and then
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when we | ook at the buildable area and we see that in
conparison to the overall site then we can say well
yes, you're absolutely right, you need these variances
in order to make a reasonabl e building, but it's not

-- what vyou' ve denonstrated so far 1is that the
building that you' ve designed can't be built wthout
variances, but it doesn't prove to ne, at |east, that
no building could be built, no reasonable building
could be built without the variances.

But I'm only one person on the Conm ssion
and I'm not sure that anybody else is really that
concerned by this issue.

MR ETHERLY: M. Chair, if | may? I
believe M. My is raising sonme interesting points. |
think the key part of his inquiry was at issue,
reasonabl eness, and what are you left with if you do
try to work within the existing constraints of the
zoni ng regs.

Wuld the Applicant be able to give a
sense of what are the rears of the properties that
abut the alley as you nove down that alley away from
the subject property, what do the rear of those
properties look Iike? Fromone of the pictures that's
included in the Ofice of Planning report and |I'm

| ooking on page 3 for the benefit of ny colleagues
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I"'m not certain that the Applicant mght have a copy
of that report with them but you can see a little bit
of the rear of the next door property as you nove down
the alley. It appears that there's a porch kind of
under sone |iving space at the rear of that building.
Are nost of those properties along the alley built to
t he edge of the alley?

VR, BANDON- Bl BUM Yes. The adj acent
building picks up say approximately 4 feet from the
rear of east of this property and other ones stay
straight on back all the way back towards GCeorgia
Avenue.

This side is really unique.

MR ETHERLY: | nean as you |ook at the
overhead perspective included in the Ofice of
Pl anning Report at Attachnment 1, | nean once again |
highlight, | believe the Applicant has nmade an
i nportant statenment and that is because you're at the
end of that alley and because of the triangular shape
of the lot, you don't necessarily have the sane
benefit of the full |ot space and once again it's part
of the reason why we're here, because you can see a
nunber of the properties as you nove down the alley
away from New Hanpshire Avenue, a nunber of those

properties do have parking spaces involved, but
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they' re once again working with the benefit of a
full-sized |ot.

MR BANDON-BI BUM That's correct.

MR ETHERLY: Once again, | think M. My
has raised sone interesting points, but | think, | man
| can literally just see the outcone as you | ook at
that back bedroom and you |ook at the space that's
working. This is one Menber -- you try to fit and you
draw it in and you try to fit the requisite parking
space in there, you |lose that bedroom The questions
cone once again, you lose that bedroom plus sone
additional things. So | hear where you're going, M.
May, but 1'mnot quite there.

| think it's pretty apparent, the inpact
that would have on the project. Now perhaps that
raises a question well, is it reasonable to have a two
bedroom unit, perhaps w thout an additional closet or
wi t hout a bat hroom because | think you do sone danage
to some of those locations on the first floor. I
agree wth you. That's probably the nut of the
inquiry there in terns of can you still get away with
buil ding a property that works as a residential space.

So just thinking out |oud, M. Chairnman.
Thank you.

MR MAY: | want to nention one other
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t hi ng. I was handed a note indicating that a conpact
car space can actually be 8 by 16. I"m not sure if
that can be used in this circunstance or not, but I
won't go there, whether it's 16 or 19, it's still
going to have the sane inpact and | guess | should
apol ogi ze for ny own background which makes nme want to
ook at things like this and try to lay it out nyself
and see if it can work. If | ever actually did that
with all these cases, | would never get anything done.

But I'm just a little bit skeptical that
you couldn't do a reasonable building wthout these
vari ances.

One other thing that | have to coment on
and that is on the application. It was stated that
the cost of constructing this is going to be $85, 000.

| s that based on a real estinate?

MR BANDON- BI BUM  That was a guessti nate.

CHAI RVAN  RI FFI S: Total construction
cost ?

MR MAY: Because it's going to be a |ot
nore than that.

That's sort of where the foundation costs

MR BANDON-BI BUM | recogni ze that.

MR MAY: Check sonething off for nme
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because yeah, sure, another $10,000 in foundation work
on an $85, 000 budget is a big hit, but $85,000, | nean
this is a 4,000 square foot building. If you can
build anything in Wshington for less than $100 a
foot, |I'm anmazed.

MR BANDON- Bl BUM  Absol utely.

CHAI RVAN GRIFFI'S: W shoul d be clear also
that anything that's showing on the design docunents
now is what we would approve and it would not be able
to be changed.

VR, BANDON- Bl BUM  Yes.

CHAI RVAN GRI FFI S: W're tal king about a
masonry el evation, a prinmary el evation.

MR, BANDON- Bl BUM  Yes.

CHAI RVAN  CGRI FFI S Let's revisit the
stories definition. W do have an interpretation that
| believe we should follow and it is, if we |ook at,
it's revisit everything. That is, we need to go to
the definition of story which establishes that if you
start counting stories from the neasuring point, the
same neasuring point as you established the height,
that is essentially from the front to the grade, in
that the definition of story then goes on to indicate
the purpose of determning the nmaximum nunber of

stories permtted, the nunber of permtted stories,
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the term story shall not include cellar, stairs,
el evator, penthouses or other roof structures, that it

does not identify basement, neaning it does not take

basenent out of a defined permtted story. It is the
interpretation and | believe one well based, that a
basement does, in fact, count as a story. Meani ng

this is a 4 story building, which, if | can digress
gain as | did in the very beginning, it seens to
confound ne that in an R4 regul ations would not allow
us build townhouses that defines sone of the nost
el egant and define the elenents of Washington, D.C.,
t hese nei ghborhoods we drive through that we |ove, we
cannot recreate. But that is a digression.

So we need to take this up and anend the
request. | do not believe that this would prejudice
anybody in any way as we have variances in front of
us. This includes an area variance of Section 400.1
to allow a 4 story structure which 1is also
interesting. Well, there it is.

M. My, do you concur?

MR MAY: Yes, | think a basenent does
count as a story and it's a 4 story building and that
we woul d have to consider a variance.

CHAl RVAN GRI FFI S; Ckay, any other Board

Menber s have questions, concerns?
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Does the Applicant want to address that?
You don't have to. You understand what |'ve just
sai d?

MR BANDON- Bl BUM Yes, | do appreciate
that interpretation.

CHAl RVAN GRI FFI S: | think it's fairly
clear, whether we like it or not is another question,

but not one in our jurisdiction.

Let's nove on then. Is there anything
else you'd like to add to the application at this
point? | want to go to Ofice of Planning. W have

about 10 nore, 15 nore mnutes on this. W also need
to hear from people giving testinony for the entire
application and then you wll be allowed closing
remarks. So if there's anything el se right now?

Very well. Let's go to Ofice of Planning
then for their report.

Do you have a copy of the Ofice of
Pl anni ng report?

VR, BANDON- Bl BUM  No.

CHAI RVAN GRI FFI'S:  Ckay.

MR MORDFI N: Good norning, M. Chairnman
and Menbers of the Board. M nane is Stephen Mrdfin
with the Ofice of Planning and this 1is BZA

Application No. 16976 for 756 Park Road, N W The
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Applicant is requesting three areas variances so as to
construct a flat on the subject project on an existing
f oundat i on. The subject property is located wthin
the R4 District and flats are permtted as a matter
of right. The requested variances are one, to reduce
t he nunber of parking spaces fromone to zero; two, to
reduce the mnimum rear yard dept from 20 feet to an
average of 9.335 feet; and three, to reduce the
m ni mrum si de yard setback from8 feet to 4 feet.
The subject property is unusually shaped.
it is triangular with one side abutting a public
street and one side abutting a public alley. Al so
the property narrows from the front to the rear so
that al nost one third of the depth of the property is
narrower than the mninmumrequired of 18 foot wi dth.
The proposed building is to be setback
alnost 12 feet fromthe front lot line. A though this
area is large enough to accommobdate one parki ng space,
parking spaces are not permtted to the front of the
buil dings, shifting the building forward to the front
lot line could then allow for a parking space
el sewhere on the site, however, this would then force
the proposed building and a quarter of the remai nder
of the dwellings on that side of the block, resulting

in a potentially awkward situation.
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Due to the triangular shape of the
property, this site has little opportunity for rear
yard. It is this lack of opportunity for a rear yard
that is the practical difficulty in the provision of a
20-foot rear vyard. The proposed side yard setback
varies between 4 feet and 16 feet. The subj ect
property narrows towards the rear of the site on the
side of the property that the 8 foot side yard setback
is required, making it difficult to provide the 8 foot
si de yard.

The O fice of Planning recomends approval
of the three area variances as submtted by the
Applicant. That concludes the report fromthe Ofice
of Pl anni ng.

CHAl RVAN @RI FFI S: Good, thank you very
much. Qobviously, you're here and you have heard the
di scussi on about the stories. Do you have any conment
or any concern about adding that as one of the area
variances to this application?

MR MORDFI N: | don't have any concerns
about adding that as an additional variance based on
the interpretation of what the story s, that
constitutes a fourth one.

CHAl RVAN GRI FFI S: Ckay. | nean clearly

it's the sane design that you |ooked at and if |
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understand you correctly.

MR MORDFIN:  Yes.

CHAIRVMAN (RIFFI'S:  Ckay. Any questions of
the Board for the Ofice of Planning?

Yes?

MR ETHERLY: M. Chair, with the idea of
the additional story in mnd, the Ofice of Planning
report has provided sonme excellent pictures which give
us a sense of perspective as it relates to the street
front, front scape of the block as you go down.

Is the Ofice of Planning in any position
to coment on what the general height appears to be
for adjacent properties as you nove down the bl ock?

MR MORDFI N | have sonmething from our
office which indicates not the height in feet, but
rather the height in stories of the adjacent buildings
as you go down the street.

And as you go down toward -- from New
Hanpshire towards Ceorgia, they are 2 story rowhouses
as indicated on this sheet.

MR ETHERLY: Thank you. Thank you, M.
Chair.

MR MNAY: | had one quick question. I's
this in any kind of historic district?

MR MORDFIN No, it's not.
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CHAl RVAN GRI FFI S: Anything else for the

Ofice of Planning?

Does the Applicant have any cross
exam nation of the Ofice of Planning?

MR, BANDON- Bl BUM  Thank you, M. Mordfin

Thank you for your presentation. W don't have any
guestions. W agree with your recomendati on.

CHAl RVAN GRI FFI S: That's a pretty rough
Cross exam nati on.

(Laughter.)

CHAI RVAN (RI FFI'S:  kay, you have the copy
of the planning report, correct, we just provided that
to you?

MR, BANDON- Bl BUM  Yes.

CHAl RVAN (Rl FFI S: If there's no other
guestions, then let's nove on.

Very good, M. Renshaw, the GCovernnent
reports.

VI CE CHAI RPERSON RENSHAW W have a
resolution from ANC- 1A signed by Charles E Matiella,
Chair, and the resolution was adopted on January 8th
at ANC-1A's neeting for which due notice was given and
a quorum present. And ANGC- 1A states that whereas the
property has been vacant and condemmed and the

bui I di ng denvol i shed, whereas there never was a parKking
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space associated with the building nor a side yard nor
a rear yard space neeting zoning regul ations, whereas
there is a proposal to rebuild this site for two 4-
bedroom units, returning its use and contributing to
the revitalization of that block of Park Road, be it
resolved that ANC 1A supports the BZA variances
requested for this property.

CHAI RVAN (RI FFI'S:  Good, thank you. Board
Menbers any comments, questions of the ANC report we
just heard? It was tinmely filed.

Does the Applicant have any comments or
guestions on the ANC report?

MR BANDON- Bl BUM W happened to Dbe
present at that neeting, the case was presented and
i ndeed, we agree with the recomendati on.

W' re happy.

CHAI RMAN GRIFFI'S:  As we m ght assune.

VR, BANDON- Bl BUM  Yes.

CHAIRVAN GRIFFIS:  Very well. That's all
the notes | have of any CGovernnment reports, any ANC
reports attendant to the application. Are you aware
of any other Government agencies that reported on this
appl i cation?

MR BANDON-BIBUM None at all.

CHAIRVAN GRIFFIS: | can slow down if you
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need ne to say that, but | figured it wasn't.

Let's wus go then to testinony from
per sons. Is there anyone here to give testinony
attendant to Application 16976, either in support or
i n opposition?

Anyone giving testinony today?

Yes. You're going to need to cone
forward. Have you been sworn in?

Very well, if you wouldn't mnd, just cone
up to the table. Al so, have you filled out wtness
cards?

"Il have you just come over on this side
of the table and if you just remain standing, if you
give your attention to the staff, they'll swear you
in.

M5. BAILEY: Pl ease raise your right hand.

Do you solemmly swear or affirm that the testinony
you are about to give in this proceeding will be the
truth, the whole truth and nothing but the truth?

(Wtnesses were sworn.)

Thank you.

(Pause.)

CHAl RVAN Rl FFI S: Good, thank vyou. I
would just have you introduce vyourself, name and

address for the record, whenever you're ready.
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MR PHELPS: I live 755 Park Road. \%%

nane is Leonard Phelps. And |'ve got sone pictures of
when they tore the building down, danmaged ny place,
never cone back to fix it. Now they' re going to cone
back and try to build and |'ve got the pictures and
you can |look at them You'll see.

So I don't want her to hook on to ny
house, to build no nore because they' re old houses and
they will not stand the pressure. You can | ook at
t hese pictures what she do and you can tell ne if I'm
right.

CHAI RVAN GRI FFI S: Ckay. Let ne just be
cl ear. If you put those in now, you're not getting
t hose back.

MR PHELPS: Huh?

CHAl RVMAN GRI FFI S: If you submt those
into the record, you're not getting them back or you
can nmake copies of it and then keep the originals.

Do you understand? |If | accept that into
the record right now --

MR PHELPS: 1'll nake sone copies if you
want ne to because | want you to see these and see the
damage that she's done to ny house and six nonth ago
they ain't conme back to fix it.

VICE CHAI RPERSON  RENSHAW Just a
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guestion. Is this M. Mndal e?

M5. BAILEY: No, M. Phel ps.

MR PHELPS: P-H E-L-P-S.

VI CE CHAI RPERSON RENSHAW  Al'l ri ght.

CHAl RMAN GRI FFI S: M. Phelps, let ne
address that issue specifically and that is in terns
of any sort of damage or destruction that happened
with the denolition. This Board is very concerned
with that and clearly would want to do everything that
we possibly could. W have no jurisdiction to do
anyt hi ng about it.

Do you under st and?

MR PHELPS: You nean to tell ne she can
be a --

CHAIRVAN GRIFFIS:  No, |'m not saying she
can do or not do. What |I'm saying is this Board
cannot do anything about that situation.

MR PHELPS: Ckay, only thing [I'm
concerned of, | do not worry about what she build.
She do what ever she want, but she going to have to fix
ny house back, the side of it as it were.

CHAI RVAN GRIFFI'S:  Ri ght.

MR PHELPS: Do you understand?

CHAIRVAN GRIFFI'S: | do.

MR PHELPS: So if she had done what she
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supposed to have done, | would have had alum num
siding on ny house for the wnter. She just left it
all vacant, tore up and everything. | had to pay to

put a roof on ny house. It cost ne $10, 000.

CHAl RVMAN GRI FFI S: The Agency and body
that can take care of that is DCRA Dd you call a
buil ding inspector? D d you have that |ooked at? D d
you | ook at the permts for the denolition?

DCVR and what we'll do before you | eave,
staff will give you nunbers. That is in Enforcenent
and | nspection D vision of Building.

Qur jurisdiction, all I can look at, all
we can |look at today is the application before us in
terns of what is proposed to be built.

MR PHELPS: (kay.

CHAI RVAN CGRI FFI S: Is there any conments
you have -- you nentioned in your opening that you
didn't want her to attach to your buil ding.

MR PHELPS: Not on to m ne, no.

CHAl RVAN GRI FFI S: Now you share a conmmon
lot line wall or party wall, is that correct?

MR PHELPS: Yes.

CHAl RVAN (Rl FFI S: And what do you think
will be the detrinment in bringing a building up to

where it originally was and attaching to that party
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wal | ?

MR PHELPS: They' Il tear it down just
i ke they did now

CHAl RVAN GRI FFI S: So you're concerned
with the construction of how it actually happens and
that your wall mght be --

MR PHELPS: That building burned down.
It fell down from floor to floor. It knocked the
bricks out of ny wall.

CHAI RVAN CRIFFI'S: | see.

MR PHELPS: And fell down. Kept on -- |
never could get in touch with nobody.

CHAI RVAN GRI FFI'S:  Ckay.

MR PHELPS: Didn't even know who she were
or whoever it was. They come to tear the building
down. She cone on the scene, but you never could get
no i dea out of her. One norning she cone by --

CHAl RVAN GRI FFI S: Do you think you're
better off keeping it the way it is, an exposed party
wall or do you think that the new construction that's
proposed woul d be beneficial?

MR PHELPS: The only thing |I'm saying |
do not want her to hook on to mne. |  want just
partied up and 1'"'mgoing to put alumnumsiding on it.

What ever she puts on after that | want room between
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ny house and hers so | can work on the side of m ne.

CHAI RVAN GRI FFI'S:  Ckay.

MR PHELPS: |If she wants to buy mne, she
got an opportunity to buy.

CHAl RVMAN (Rl FFI S: | ndeed. So you want
her to set back on her property?

MR PHELPS: Her have to. | ain't letting
her pass on to m ne.

CHAIl RVAN GRI FFI'S:  You understand in terns
of the zoning regulation, she has a right to attach to
that party wall because part of it is on her property
and she can build up to her property line.

MR PHELPS: They put a fence up. I
couldn't get in there and do anything. They joined it
right to ny house and the back of ny house and fenced
it up. | couldn't do anything about it. | even got
rats in ny basenent on her account.

CHAI RVMAN  CRI FFI S: Ri ght, okay.
understand this has not been a good situation in terns
of its current state.

Any questions from the Board? |Is there
anything else you d like to tell us about the proposed
bui I di ng?

Do you have a copy of the plans of what's

bei ng proposed?
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MR PHELPS: No.

CHAIRVAN GRIFFIS: Ckay. |'mgoing to ask
the Applicant if they would provide you with a copy of
t he pl ans.

Have you had any chance to look at it? Do
you know what they're proposing to build?

MR PHELPS: No.

CHAl RVAN GRI FFI S: Ckay. Anything el se

you'd like to add, M. Phel ps?

MR PHELPS: That's all | have to say. |
want to say is | want them to fix ny house up, the
side of it.

CHAl RVAN GRI FFI S: | think that's very
i mportant.

MR PHELPS: Before she starts to build
anyt hi ng.

CHAIRVAN GRIFFI'S: Ms. Renshaw?

VI CE CHAl RPERSON RENSHAW M. Phel ps,
yours is a single famly hone?

MR PHELPS: Yes nmm' am

VI CE CHAl RPERSON RENSHAW And how many
floors, how many stories do you have in your hone?

MR PHELPS:. Two.

VI CE CHAI RPERSON RENSHAW  Two.

MR PHELPS: | got the basenent, first
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floor and the second. | got a basenent wunder it.
Then the first floor, then the second fl oor.

VI CE CHAI RPERSON RENSHAW  Al'l right.

CHAIRVAN GRIFFI'S:  You don't have an attic
| evel then? Do you have small w ndows in that, but
it's not occupied?

MR PHELPS: There's an alley in the back.

CHAI RVAN GRIFFI'S:  The attic.

MR PHELPS: W have an attic.

CHAl RVAN GRI FFI S: But there's not a room
or anyt hi ng?

MR PHELPS: Not no room nothing like
t hat .

VI CE CHAI RPERSON RENSHAW |'m just going
to hold up -- it's Exhibit 4. M. Phelps, that is
your hone right there?

MR PHELPS: Yes mm' am

VI CE CHAl RPERSON RENSHAW And do you
understand that what has been discussed is a building
that will go up four stories, | nean it's the basenent
and three stories above, so when you | ook at the plans
that you will be provided, you will see that there is
a basenent level and then there are three stories
above that, versus your house which has a basenent and

two stories.
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CHAl RVAN QR FFI S: She's saying do you

realize the proposed construction wll match the
hei ght of the building that used to be there?

MR PHELPS: No. Ve weren't aware of
t hat .

CHAI RVAN GRI FFI S: You weren't aware of
that. Ckay.

MR PHELPS: The front part was up over
mne, the front part of it went up over the top of
m ne.

CHAIRVAN GRIFFI'S:  Right.

MR PHELPS: Wen they tore it down, they
left all of that and there come a wind storm one
evening it throwed it all over on mne and just
pul l ed the roofing clean down off of m ne.

CHAI RVAN GRI FFI'S: R ght.

MR PHELPS: They didn't tear it down
properly. | told them when they're tearing it down,
you all shouldn't leave that up there. You see the
front part of that picture you showed ne, that whole
thing was up five foot above that.

CHAI RVAN GRIFFI'S:  Ri ght.

VI CE CHAI RPERSON RENSHAW W have a
pi cture.

MR PHELPS: Yes ma'am
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CHAl RVAN Rl FFI S: Do you have any

conments about the new construction being built to the
sane height that the old structure was? Do you have
any comments about that?

MR, PHELPS: The only thing |I'm concerned
with, | don't have any problem w th what she builds or
what she do, but | don't want it attached to m ne.

CHAl RVAN GRI FFI S:  Ckay.

MR PHELPS: Because the old houses and it
aint going to take nuch to do damage to it, you
under st and.

CHAl RVAN GRI FFI S: If the building was to
attach, wouldn't that save you cost of having to
weat her proof your exposed wall and wouldn't it save
you energy costs in terns of the loss of heat out of
that? So that would be a positive aspect for having a
structure attached to your building.

MR PHELPS: | do not want it because when
it started falling down, if she got in touch with ne,

she coul d have avoided it --

CHAI RVAN  GRI FFI S: | understand. I
understand that the -- what's happened to date was not
good. And we take that wth great seriousness.

However, we can't do anythi ng about that.

MR PHELPS: | understand.
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CHAl RMAN CGRIFFIS: Wat we need to | ook at

is the future.

So I'm clear, you clearly don't want
sonet hing attached because it's been problematic in
the past and there's been great damage that hasn't
been renedi ed.

Cay, yes, did you have also sone
testinony to give?

UNI DENTI FI ED SPEAKER  No, | was just --

CHAIRVAN GRIFFIS:  Wuld you mnd turning
on your mc?

UNI DENTI FI ED SPEAKER:  No, | was just with
him you know, addressing his concerns because |ike he
was saying he really don't mnd her building, re-
bui | di ng there. It's just the point of fixing what
t hey al ready destroyed.

CHAIRVMAN GRIFFI'S:  Right. In that you're
all here today, | would certainly hope that you woul d

take a nonent after this is done, that you discuss

t hat . | think it's very inportant. There are
renedies to that that you have at your disposal. As I
said, staff will let you know, but | would take the

opportunity to talk to the Applicant and their
representative and deal with that situation.

Any ot her questions fromthe Board?
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Does the Applicant have any cross
exam nation of the testinony they' ve just heard?

Cross exam nation of the w tness.

MR, BANDON Bl BUM Frankly, M. Phelps, I
do regret that your property has been danmaged due to
the denolition of the property of 757 and as desi gned,
this building is going to have --

CHAI RVAN GRI FFI'S:  Cross exam nation here.

You're going to ask him questions based on his
t esti nony? You're nmaking statenents. | need a
qguesti on.

MR BANDON- BI BUM Questi on. He's
indicating that he doesn't want the proposed buil ding
to be attached to the comon wall. | just want to
assure himthat --

CHAI RVAN R FFI S I don't need
assurances. | need a question for cross exam nati on.

MR BANDON-BI BUM  Frankly, | don't have a
question for him

CHAI RVAN GRI FFI'S:  Ckay. Very wel .

MR BANDON-BIBUM He has a concern which
has to be addressed.

CHAI RMAN GRIFFI'S:  Good. Is there anyone
el se here today attendant with this application 16976

to give testinony in support or in opposition? Not
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seei ng anyone cone to the table, M. My, did you have
a question?

MR MAY: | just had one final question of
t he Applicant --

CHAl RVAN &R FFI S: Let nme excuse the
wi t nesses then and thank you both for being down here
t hi s norni ng.

This is what | would do. At this point, |
woul d take the opportunity to go into the office right
adjacent to this. Take a look at that. Get the DCRA
nunbers from the staff there. If you feel it's
inportant that those be submtted, then you can nake
copies in the office. And then they can provide it to
the Applicant and they'll provide it into the record.

You can take care of all of that there. Again, |
t hank you very nuch.

VI CE CHAl RPERSON RENSHAW M. Phel ps,
just be sure that you get copies of sone of the
material that's in the file that would be of interest
to you such as the Ofice of Planning report that you
can take a | ook at and review.

CHAl RVAN QRI FFI S: And don't go away if
you want to take the opportunity to talk to the
Applicant after we finish our hearing on this.

M. May?
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MR MAY: One question | have for
Applicant was how |ong have you actually owned
property?
AWASUM  Two and a half years.
MAY: Two and a hal f years?

AWASUM  Yes.

2 5 3 B

is that right?
M5. AWASUM  Yes.

MR MAY: kay, thanks.

56

t he

t he

MAY: So you bought it after the fire,

CHAI RVAN CGRI FFI S: Quick clarification.

On the photograph, we're seeing a fence. I's

fence on the property |line?

t hat

MR, BANDON- Bl BUM The fence was done to

protect the denolished site.
CHAl RVAN @RI FFI S: But is it on

property |ine?

t he

VMR BANDON- Bl BUM It is on the property

line, basically.

CHAIRVAN CRIFFIS:  Well, if it is, either

the photograph is incorrect or you ve got a snaller

property than you actually think you do.

VI CE CHAI RPERSON RENSHAW  Yes.

CHAl RMMN &Rl FFI S: It looks to ne that
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there is -- and it nmay be the perspective of the
phot ograph, the fence looks like it's several feet
from the rear of the existing structure which neans
there is no larger portion that sets back. It doesn't
| ook |ike you actually have the depth of 77 feet on
t hat .

Anyway, it's not pertinent. W take it as
what the property line is show ng on the draw ng. I
was just interested to see.

kay, then there it is. W do have a
subm ssion of a letter of concern from M. Mindell,
No. 24. Are you aware of that letter in the record?

VI CE CHAI RPERSON RENSHAW  Ms. Mundell is
| ocated at 3513 New Hanpshire Avenue.

MR, BANDON- Bl BUM  35?

VICE CHAI RPERSON RENSHAW 3513 New
Hanpshi re Avenue.

And it's just a very short letter to the
Board having sone concerns. The back of her hone
faces your property between the alley. She has a
garage and she parks her vehicle and she doesn't want
it blocked by heavy equipnment and clained that her
garage was blocked at the tine that the property --
the building was torn down and she sustained sone

danage to her garage and cenent.
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CHAI RVAN (RI FFI'S:  Thank you, M. Renshaw.

And again, in reading this, clearly there is major
concern with the past history of this, but also the
construction. As you know, we look at |and use and
permt issues. Construction is sonething that again
is overseen in the jurisdiction of another agency, but
I think this is inportant for you to understand if
this project goes forward, that the neighbors are very
concerned about access and being able to use their own
properties and what m ght happen during construction
and after.

kay, | don't have any indication of
anything else submtted into the record in ternms of
testinony or reports. Are you aware of anything that
we have not acknow edged?

MR BANDON-BIBUM No, not that | know of.

CHAIRVMAN GRIFFIS: Ckay. |In which case |
will turn it over to you for any closing remarks that

you m ght have.

MR BANDON Bl BUM On  behalf of M.
Onasum | really want to thank the Chairman and the
Board Menbers and obviously the Zoning Ofice. | want

to thank you for taking the tinme to listen to us as we
present our case here for this construction of the

proposed building at 757 Park Road.
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I ndeed, the building will only enhance and
i mprove that neighborhood. | happened to have grown
up around that area. | happen to be at Howard

Uni versity where the bank at Georgia Avenue used to be
ny bank and indeed, when she called ne to assist in
the process of developing this property | was indeed
thrilled that here we are back in the D strict of
Colunbia trying to inprove on this area. And | think
it's very vital that this property be realized and
indeed our request to the Board is to give it a
favorabl e approval of this request, indeed, again,
W t hout nuch ado.

M5. AWASUM  Thank you very rmuch.

CHAl RVMAN GRI FFI S: kay, clearly as you

know, and you've laid out, we have specific tests that

we need to look to be proven. As you've stated, |
don't think anyone could refute and | certainly
woul dn't that this does serve the public good. It
seens to be a very -- well, there it is, in terns of

the history, the existing structure that was there,
trying to bring that back, | think is very inportant.
Also, trying to hold that end of the row and the
corner and as is defined with the street and the alley
front age.

W have run across a few i ssues of concern
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for the Board, however. And so let nme ask the Board
first whether they're prepared to go forward today on
this or do we need to ask for additional infornation
and set this for decision making which would be our
first neeting on March 4?

Wiat | have heard from Board Menbers is
per haps we need sone di agrans showi ng the studies that
were done in terns of the configuration and show ng
how it is, in fact, practically difficult, if not
i npossible to put together a residential structure on
this lot if all of the requirements from the
regul ations were to be conplied wth.

Anyone el se have any coments?

MR MNAY: Vel |, having nade that request
for that particular piece of information, based on
what we've heard today, if the Board wanted to proceed
today, | would be prepared to do so wthout that
specific diagram based on the testinony that's been
present ed.

CHAl RMAN GRI FFI S: Ckay, and we m ght
predi ct how you would, in fact, proceed with this.

I think it would be advantageous to the
Applicant if we set this for decision making on the
4th of March. Let us outline, in fact, what we think

will be pertinent addition to the application for our
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own del i berati on.

M. My, did | sunmarize well enough for
your concern in terns of diagrans and floor plan
| ayout s?

MR MAY: No, if we are going to request
additional information, 1'd like to throw a coupl e of
other things in there, too.

CHAl RVAN GRI FFI S: Throw them out there
for discussion.

MR MAY: kay, |'m concerned about the --
about how the site actually lays out, based on what
you cited in terns of where the fence is and in |ight
of M. Phelps' testinmony, so | think that a slightly
nore detailed site plan which actually shows the
property line in relationship to the property next
door, so we know that, in fact, we're dealing with a
party wall and not a lot line wall, and that we
address that in the process of showng this nore
devel oped site plan, we actually can see nore
precisely how the property lays out relative to the
al l ey.

It's the way the building is drawn on
there that doesn't give sufficient information in ny
m nd.

MR BANDON- Bl BUM This is part of the
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subm ssi on.

MR MAY: | understand that and |'ve seen
that and |ooked at it and done calculations on it
nysel f . So it's just a little bit nore information
and again that's brought up primarily by M. Phelps'
concern.

The second thing is that | -- on second
look at the information that was presented, the
docunents, the drawi ngs thenselves seemto be -- seem
to contradict sonme of the witten nmaterial that was
submtted in that the draw ngs show new foundation
details and the witten submssion indicates a reuse
of the existing foundation and so I'd like to get that
alittle bit clearer. Looking at the photographs, it
makes ne kind of wonder whether, in fact, there is
still a good foundation there. Because | think that
if there is a case for this particular building over
another design, it is tied sonmewhat to the assertion
that you want to follow the old footprint because we
all, I think, appreciate the value of the District's
existing older housing stock and if this is a true
attenpt to reproduce that, then I'd Iike to know with
greater certainty that that, in fact, is what's going
t o happen here.

Anyway, so that's -- | think that's it for
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the concerns that | had. |It's a diagramthat anal yzes
the setback requirenents. It's a nore detailed site
plan with the property next door shown nore clearly
and sonme clarification of the foundation situation.

So those are three pieces 1'd like to see.

VI CE CHAI RPERSON RENSHAW M. Chairnman,
is there any additional relief that's need because of
t he nunber of stories?

CHAl RMAN GRI FFI S: Yes, absolutely. Ve
had added an area variance from 400.1 for the nunber
of stories based on the drawings that are here. So we
woul d accept additional argunments on that, if vyou
t hought it was needed to directly address that.

Any other additional information?  Ckay.
And then we would ask --

MR MAY: | think | want to underscore
that point. | think all the information that we
presented so far had to do with the specifics of this
building the way it was designed and | think that to
go to a 4 story building is requesting another |evel
of relief that should be addressed specifically. In
other words, why does this have to be a 4 story
bui I di ng? Wy can't it be a 3 story building and
still be -- because the footprint is really what's

constrained by the other conditions of the site, so
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we're really -- you're getting, in theory, you're
getting extra floor area out of this. And that should
be addressed, | think, specifically in ternms of the
tests for a variance.

CHAIRVAN GRIFFI'S:  |s that understood?

MR BANDON- Bl BUM I'"'m not sure |
under st ood t hat. | believe R4 calls for a 40 foot
limt.

CHAI RVAN GRI FFI'S: R ght.

VR BANDON- BI BUM And within that
constraint, the request for a variance --

CHAI RVAN  GRI FFI S: But there are two
constraints on height and that is nunber of stories
and the physical dinension. And what woul d determn ne,
in fact, that the basenent as it's laid out here,
counts toward a story. So although you're matching
what used to be the height and is within the allowable
height, it does not make the requirenents for a nunber
of stories.

So what M. My is saying is nmake your
argunent on the uniqueness, practical difficulty and
the third. As it is, as M. May has just said, nmay be
different than those area variances and the argunents
t hat were presented today.

Now clearly the definition that we pulled
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out is if this was a cellar, it would not count
towards a story.

MR BANDON-BIBUM May | get a little bit
of clarification of what a cellar is?

CHAI RVAN CGRIFFI'S:  Wat a cellar is?

VR, BANDON- Bl BUM  Yes.

CHAIRVAN GRIFFIS: 1'mgoing to refer you
to 199, Title 11, Zoning Regul ati ons.

It's defined. And it's very clear and if
it isn't we have technical people that you can talk
to. It will be based on the hei ght above grade of the
ceiling of the | owest |evel.

Ckay, anything el se? Any other questions?

MR BANDON- Bl BUM Could | address a
structural concern, M. Muwy's concern?

CHAI RVAN GRI FFI'S:  Structural concern?

MR BANDON-BI BUM  Structural concern.

CHAIRVAN GRIFFIS: O the foundation? No,
actually, | think you have his notion, if you want to
submt sonething to it. Hs point is very clear.
You' re showi ng new foundation details and you' ve said
we need to reuse the old foundation. So that wll be
a two, three sentence paragraph of subm ssion into the
record that we can | ook at. Unless it's very quick?

MR BANDON- Bl BUM This wll be very
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qui ck. The proposed foundation is done, pre-supports
that we have on site and there's any concern, | am a
regi stered structural engineer and | have designed
that in pre-supports. | don't want to go back to the
drawing board to recalculate everything. The pre-
supports will cone in there and we open up the walls
and we have sone concerns.

CHAl RVAN GRI FFI S: Do you know what the
| onest |level of the existing structure was? \Were's
t he sl ab?

MR BANDON-BIBUM The slab is below --

CHAl RVAN GRI FFI S: Are you matching the
| onest | evel ?

MR BANDON-BIBUM W are naintaining the
sane sl ab, yes.

CHAI RVMAN GRIFFI'S:  Ckay, so your point is
this is a detail thrown in just in case you have to --

VR, BANDON- Bl BUM  Yes.

CHAl RVAN QRI FFI S: Kind of |ike the deck
that's crossed off.

MR BANDON- Bl BUM  Exactly.

CHAI RVAN GRIFFI'S:  Interesting.

MR BANDON-BIBUM It's nothing to do with
what we plan to do or in anticipation.

CHAl RMAN @RI FFI S: Further information,
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M. Mays, that you would like to request in witing?
Has there been any structural evaluation or any sort
of soil borings done on the site?

MR BANDON- Bl BUM W had no reason for
soi | borings.

CHAl RVAN GRI FFI S: Ri ght. Have you done
any excavation to uncover what's existing there, to
take a look at it?

VR, BANDON- Bl BUM  Perhaps denolition, the
walls are all sound and we didn't think there was any
reason for any additional analysis.

CHAI RVAN CGRI FFI S: Ckay. Anyt hi ng el se,
M. My, you need on the foundation?

MR MAY: No, | think that that probably
suffices, but | think in the process of doing the site
plan as requested, | think if you have any indication
of areas already of the foundation where you think
you're going to wnd up replacing it, you can
certainly indicate it there. So there's no need to
address i s separately.

CHAl RVAN GRI FFI S: Ckay, let's turn to
staff just to reiterate what we're asking to be
requested and then the dates.

MS. BAI LEY: March 4th, M. Giffis, was

t he decision date at the Board' s Public Hearing.
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CHAIRVAN GRIFFIS: That's correct.

M5. BAILEY: And it starts at 9:30 in the
nor ni ng.

M5. AWASUM  March 4th, sir?

V5. BAI LEY: 9:30 in the norning. M.
Giffis, was there sonething else |I'm supposed to be
doi ng here?

CHAl RVAN GRI FFI S: I"'m sorry, could you
just give an indication of when we need materials
subm tted by?

Wile she's looking for dates and
calendar, let nme just reiterate that that's our
deci sion maeking, so that you're absolutely welcone to
be here. W wll hear no nore new testinony. So
everything that we need for our deliberation decision
needs to be in the record by the date you' re about to
get . If there are any questions, now is the tine to
raise in terns of what needs to be submtted, if we
haven't been specific.

VR, BANDON- Bl BUM That's exactly what |
was going to ask

I'd like to have a noted delineation of
what indeed we are supposed to submt other than the
site plan. I1'mnot sure if any other requests, | may

have --
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CHAIRVAN GRIFFI'S:  Ckay, there was a site

plan and in the site plan it should show, first of
all, the property Ilines. It should show graphically
the footprint of the adjacent property.

Al so what was asked for, as you indicated,
that there were diagranms or sone sort of studies done
on the site that proved that parking couldn't be
provi ded. W would just like to have that on the
record --

MR MAY: And the other yard requirenents,
too. That's a relatively sinple diagram

MR, BANDON- Bl BUM |"m sorry. There were
various studi es that prove?

CHAIRVAN GRIFFI'S:  You indicated that you
had | ooked at and done that showed --

VR, BANDON- Bl BUM In terns of designing

CHAIRVMAN GRIFFI'S:  Yes, exactly, that the
building had to sit where it sits, that parking
couldn't be provided. And then the additiona
argunent which actually can go to your findings of
facts and conclusions of law, but to address the area
vari ance from nunber of stories.

How are we doi ng on dates?

M5. BAI LEY: For the March 4th neeting,

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

70

M. Chairman, February 21st, that's not this com ng
Friday, but the following Friday, the 21st of
February, would that be sufficient tinme for you to get
this information?

MR, BANDON-BIBUM That's plenty of tine.

M5. BAI LEY: kay, so February 21st is
when the information is to be submtted to the Board.

And M. Chairman, | would suggest that on February
26th woul d be responses, if any, and findings of fact.

CHAI RVAN GRIFFI'S:  Absolutely. Ckay, any
ot her questions?

MR BANDON-BI BUM  None at all

CHAl RVAN GRI FFI S: Have you ever filed a
findings and conclusions of lawwith this Board?

VR, BANDON- Bl BUM  No.

CHAI RVAN GRI FFI S: An excellent thing to
do is to ask staff for previous or a tenplate for it
and that will help so you don't need to invent it.

Al right, anything el se on this case?

M5. BAILEY: No sir.

CHAI RVAN CRI FFI S: Good in which case |
t hank you both very nmuch. W | ook forward to great
information comng in and we wll see where we go with
t hat .

So we'll bring this up on the 4th of
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Mar ch.

Let's nove to the next case then.

MR, BANDON- Bl BUM  Thank you.

M5. AWASUM  Thank you.

CHAI RVAN GRI FFI'S:  Thank you. W're going
to take five mnutes just to -- and then we'

t he next case.
VW have noved the schedul e around,

next case is 16963. O course, this is

[l call
so the
not the

official calling of it, but if the Applicant wanted to

get prepared and cone to the table, we'll be right

back.
(O f the record.)
M5. BAILEY: Application No. 16963

Thomas Associates, Inc., pursuant to 11 DCWR

of Tony

3104. 2.

M. Chairnman, before | continue to read, there is the

old way it was advertised and there is a

revi sed

relief that is being requested. Should | read the

revi sed version of this?

CHAl RVAN  GRI FFI S: Vell, | think, why

don't we -- | think we need to call it as originally

advertised and our first prelimnary matter i

S going

to be taking up the request to anend the application

and we can do that once we're in the case

ot hers have differing opinions.
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M5. BAILEY: So | pardon nyself, excuse ne

for messing up. So I'Il try it again. Appl i cation
No. 16963 of Toni Thomas Associates, Inc., pursuant to
11 DCVR 3103.2 for a variance fromthe area provisions
to allow occupational skill training and office space.

It was advertised for subsection 350.4. The property
is located in the R5-8 District at premses 4601
Martin Luther King, Jr. Avenue, S.W, room 134. It's
in the Hadl ey Menorial Hospital in Parcel 252/93.

Pl ease stand to take the oath of all those
persons testifying. Please raise your right hand. Do
you solemly swear or affirm that the testinony you
are about to give in this proceeding will be the
truth, the whole truth and nothing but the truth?

(Wtnesses were sworn.)

Thank you.

CHAl RVAN GRI FFI S: Good. Thank you very
much and good nor ni ng.

Let ne have you introduce yourselves for
the record with address and |'m going to have you j ust
address the request to amend the application.

MR ETHERLY: M. Chair?

CHAIRVAN GRIFFIS: M. Etherly.

MR ETHERLY: Thank you very nmuch, M.

Chai r man. Just as a prelimnary nmatter, for ny
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col | eagues' consideration, | have been in the past
affiliated with the Anacostia Coordinating Council of
which | was fornerly a Board Menber. M. Thomas, as |
recall, was also a Board Menber and may, in fact,
still be a Board Menber on the Council. Let ne say
it's good to see you again, Ms. Thonas.

I make that disclosure because there is
that relationship there. Ms. Thomas and |, beyond
that affiliation are not very closely acquainted, nor
have we had an opportunity, of course, to talk about
the particular application in front of us. However,
be that as it may, | wanted to disclose that for the
benefit of mny coll eagues.

I don't have significant concern about ny
ability to continue on the <case and to sit
inmpartially, but I Wil | sinply note that ny
affiliation with the Anacostia Coordinating Council as
a nmenber of its board, continued for approximately two
and a half years and | was involved quite closely with
t he Coor di nati ng Counci | and part of t hat
organi zation's mssion is precisely the type of
project that you see here. That's not to suggest, nor
am | aware of the Anacostia Coordinating Council has
taken a position on the project, but sinply to note

that at one point in nmy prior -- in one of ny prior
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community commtnents, | was very actively involved in
precisely this type of work, east of the river, far
sout heast, sout hwest.

I'd be nore than open to entertaining any
guesti ons.

Actually, let nme restate that. | probably
woul d have sone concerns about continuing to sit on
the case because once again, ny wrk wth the
Anacostia Coordinating Council focused precisely on
this type of program | am a native of Washington
D.C. and as such did live on Martin Luther King Avenue
for a nunber of years in the imediate Hadl ey Menoria
Hospital wvicinity. So I'm very intimately famliar
with the area, with the hospital and the services that
it provides and to sone extent with probably a |ot of
the subject population that the program would deal
wit h. So | probably would have some concerns about
continuing, but 1'd be open to any questions that ny
col | eagues may have.

MR ZAlI DAI N What's the nanme of the
counci | ?

MR ETHERLY: Anacostia Coordinating
Counci | .

MR ZAlI DAI N What is their specific

rel evance to this project?
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MR, ETHERLY: None that |'maware of. The

Anacostia Coordinating Council is not nmentioned as far
as | can ascertain anywhere in any of our materials in
the file. But sinply as the organization through
which there is a mutual common interest that | at one
point shared with the Applicant, Toni Thomas, who is
the Applicant in this case.

MR ZAIDAIN You stated that that counci
has not taken a position on this, is there any reason
for themto?

MR ETHERLY: Vell, | did that just to
note that once again, as far as |I'm aware, there was
not any formal action on the part of the Anacostia
Coordinating Council related to this application, but
the reason for ny concern, nevertheless, 1is the
Coordi nating Council is essentially a nenbership
organi zation, a collection of affiliated comunity
organi zations that cover southeast, parts of southeast
and parts of southwest, Wshington, D.C. and very
frequently they deal precisely with these types of
issues, but | want it to be clear that |I'm not aware
of this issue comng up before the Council, but be
that as it may, because of ny past work with them and
ny focus and interest in far southeast and sout hwest

and sonme of ny history from community standpoint, |
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woul d probably have sone concerns about conti nuing.

MR ZAI DAI N | appreciate what you' ve
described, but | think all of us on the board are
active in other things and -- | nean | personally,
unl ess you feel like you can't be inpartial, | have no

problemw th you staying on.

MR ETHERLY: Just to be clear for ny
coll eagues, | believe that is what |'m saying. Thi s
is one instance where an organi zation that |'ve been
affiliated with at one point, worked very closely as
it related to this particular area of the city and |
have sone experience there, that would concern ne.

VI CE CHAl RPERSON RENSHAW M. Etherly, it
sounds to ne as though you would prefer, you would
feel confortable recusing yourself?

MR ETHERLY: That is correct, M.
Renshaw.

CHAIRVAN GRIFFIS: Well, | think brings an
abrupt end to the discussion.

(Laughter.)

MR ETHERLY: Ckay.

CHAl RVAN Rl FFI S: Thank you very nuch,
M. Etherly.

Let's proceed then in terns of taking up

the request for anmendnment of the application as filed
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and i ntroducti ons.

M5. THQOVAS: Good nor ni ng. | am . Toni
Thomas, pr esi dent and founder  of Toni Thomas
Associ at es.

M5. BROADER  Good afternoon. |'m Panel a

Browder, Program Manager of Toni Thomas Associ at es.

CHAl RVAN GRI FFI S: Do you want to give
addr esses?

M5. BRONDER 4601 Martin Luther King, Jr.
Avenue, Sout hwest, Washi ngton, D.C.

CHAIRVAN GRIFFI'S:  Very wel |.

M5. THOVAS: M/ address is the sane.

CHAI RVAN GRI FFI'S:  Ckay.

M5. W LSON M/ nane is Arlene WIson.
I'm Director of Operations for Toni Thonmas Associ ates.
4601 Martin Luther King Avenue, Southwest.

CHAl RVAN QRI FFI S: And who is going to
address the request for anendnent? Ms. Thomas, is
t hat you?

M5. THOVAS: | will address the request.

CHAl RVAN GRI FFI S: And you have put in a
witten subm ssion which we've all read and studied.
I think what you're going to do is re-define the
program And ny understanding and you can correct ne

that the actual offerings of the program have been
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changed, but that you believe that this was actually
m sclassified in terns of the zoning definition.

What | ask you to do is point to where you
found the definition of private school and the
el enents of which you then fall in to that definition

M5. THOVAS: Thank you, M. Chair and al so
Menbers of the Board. Initially, when we filed the
application, it was a statenent that we were a trade
school and subsequent to that we sought and nade
clarification that we are not a trade school, but in
fact, we are a private school.

CHAl RVAN (Rl FFI S: And the definition as
trade school actual ly cane from the Zoni ng
Admi ni strator, is that correct?

MS. THOVAS: That's correct.

CHAI RVAN GRI FFI S: Ckay. And how is it
that you feel that you are a private school ?

V5. THOVAS: W are a private school in
that we operate a skills-based training program for
residents of the District of Colunbia, funded through
District of Colunbia offices and organizations,
Department of Enploynment Services primarily. And we
provide life skills training, job readiness and GED
pr epar ati on. That also leads to conputer training

of fice adm ni strati on and website design.
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W are here before you today requesting
approval of a special exception to operate as a
private school consisting of up to 60 students and up

to 8 teachers.

W wuld also like to prelimnarily
request a bench decision summary order, if at all
possi bl e.

CHAIl RVAN  GRI FFI S: Wiy don't we get

t hrough this and see where we end up.

M5. THOVAS: Thank you. Wat we'd like to
say is in response to the questions that were put
before us, the physical characteristics of the
property will not change. The property is a hospital,
a nursing facility. The site that we're using is the
old enmergency room that is no longer in use as an
energency room and we thought no better place to
create a job training and placenent program a job
training programthan out of an old energency room for
peopl e that are hard to serve.

CHAl RVAN GRI FFI S: How do you see the
di fference between job training and trade school ?

M5. THOVAS: A trade school is, as we
understand it, is nmuch nore technical in that you are
learning a specific hard skill trade like electrica

trade and pl unbing --
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CHAl RVAN (Rl FFI S: So it's specifically

going to one specific area of enpl oynent?

M5. THOVAS:  Yes.

CHAI RVAN GRI FFI'S: | see.

M5.  THOVAS: That's how | see the soft
skills versus | would use the term hard skills as a
trade school .

CHAl RVAN GRI FFI S:  Ckay.

VI CE CHAI RPERSON RENSHAW M. Chairman,
I'd like to ask the Applicant to address 334,
comunity service center and aren't you nore
appropriately placed under 334? A community service
center to accommobdate organizations created for the
pur pose of inproving the social or economc well being
of the residents of the neighborhood in which the
center is proposed to be l|located which may include,
but not be limted to centers for job training, famly
counseling, consumer cooperatives and such other
facilities as are simlar in nature and purpose,
etcetera? Aren't you nore qualified to be in that
category?

M5. THOVAS: | don't think we do fit in
t hat category.

CHAl RMAN GRI FFI S; Are you organi zed for

profit?
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CHAl RMAN GRI FFI'S:  That kicks in.

VB. THOVAS: That was the difference. [

think that was the difference.

CHAl RVAN CGRI FFI'S: Ckay.

M5. THOVAS: W are for profit. Thank
you.

CHAl RVAN GRI FFI S:  Ckay.

MB5. THOVAS: Wuld you like ne to proceed?

CHAI RVAN GRIFFI'S: O cour se.

M5. THOVAS: W also wanted to say that by
granting this application, we will not substantially,
we will not be a substantial detrinment to the public
good in that the school wll not have a negative

inmpact on traffic. The students, the mgjority of the

students who would attend the school would use public

transportation which stops right in

front of the

building. There are -- and if for those who do drive,

there are sufficient parking spaces.

CHAI RVAN GRI FFI S: Are those going to be

designated to the private school ?

M5.  THOVAS: Yes. W have 11 spaces

desi gnated for our use. | think there were 11 spaces

desi gnated for our use.

CHAI RVAN  CGRI FFI S Are
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Chapter 21's requirenents for parking? |Is that where
the 11 cane fron®

M5. THOVAS: Yes.

CHAIl RVAN GRI FFI'S:  Ckay.

M5. THOVAS: We did a calculation and nade
sure that we were within the limts of the nunber of
students and faculty to the parking spaces.

CHAIRVAN GRIFFIS:  And if there's overfl ow
or demand as the other parking -- | believe from the
| ast subm ssion and this one, there is a |arge parking
facility, the site parking. Is it allowable for
people comng into the private to park el sewhere then?

M5. THOVAS: Absol ut el y. The spaces are
not so designated to say that this would be Ton
Thomas space versus the hospital space versus
busi nesses. The only spaces that are required are for
doctors and they're set wup, but there's much nore
par ki ng space than is used.

CHAl RVAN GRI FFI S: So what is the 11
designation really nean?

MB. THOVAS: VW wanted to nake sure that
we net the requirenents as specified by the D strict
of having adequate spaces and so we pursued that
matter to make sure that we were able to respond to

you that there was adequate spaces for parking for the
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students and the faculty.

CHAIRVMAN GRIFFIS: So in reality there are
avai | abl e at m ni num 11 spaces.

M5. THOVAS: At m ni num yes.

CHAl RVAN R FFI S: Yes, M. My has
brought to nmy attention that we' ve junped quickly into
t he case itself.

And we have a prelimnary matter ahead of
us and so let nme just hear quickly fromthe Board and
we can dispense of this. Is there any opposition to
amending this application to make it a special
exception to permt a private school for 60 students
and 8 teachers? Any concern?

VI CE CHAI RPERSON RENSHAW | have concern
about termng this a private school.

CHAI RVAN GRI FFI S:  Ckay.

VI CE CHAI RPERSON RENSHAW | do not think
that that comes wunder the category of a private
school .

CHAI RVAN GRI FFI'S:  And what --

VI CE CHAl RPERSON RENSHAW | | ooked, we
have in the regulations a definition for public
school, but we don't have a definition for a private
school to fall back on. But this is a school that is

teaching a trade. It's going to be cycling the adult
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students in and out within a 6 to 8 week program
They are there specifically to | earn sone occupati ona
skills to get a job and this is a free school and this
is a private entity in the fact that it is a for
profit entity, but it's getting its noney from public
sour ces. This just does not -- private schools as |
know t hem are schools whereby you pay. That does not
excl ude sone schol arships, but it's where a party pays
for an education that is perhaps nore academc in
nat ur e. And | don't know that this Toni Thonmas
Associates is accredited, is affiliated with for
instance, the National Association of |ndependent
School s, sonmething that would give nme sone pause to
say yes, this is a private school.

M5. THOVAS: First, let ne say that it is
our long range plan, it is our goal to have -- to be
private paid, but we started our program through the
Depart ment of Enpl oynent Services as a begi nning.

And a requirenent that of the Departnent
of Enploynent Services is that we apply for an
application as a nondegree institution and in order to
get to that part we had to start here and nove from
here to the certificate of occupancy in order to neet
the requirenents of the Departnment of Enploynent

Ser vi ces.
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And so we're at the beginning phase of the
process.

CHAl RVAN GRI FFI S: Ms. Renshaw, you said
that this training for a trade. Do you want to be
nore specific?

VI CE CHAlI RPERSON RENSHAW Vell, a trade

is a conputer operator. You are being specific in the

skills that you are training for. Yours is a snall
establishnent, but | don't see this as -- this is not
an academ c program an academ c school program It

is strictly to provide occupational or vocational
skill training for those who need a job. But it does
not fall, in nmy mnd, under the category of the
private school .

MR ZAIDAIN. Well, M. Chairman, if | can
chinme in here maybe we can give sone kind of structure
to this debate.

It's nmy understanding fromthe regul ations
when a certain specification is not defined, we have
to look at the dictionary, Whbster's, correct? W're
dealing with two different terns that are not defined,
private school and trade school. They' re obviously
referenced throughout the Zoning Code, but  not
defined. So it seens we need to pull out Wbster's.

Secondly, | thought | heard --
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MR MNAY: I have asked staff to | ook that

up.
MR ZAlI DAl N That may help to franme our
debat e here.
Secondly, you said that the ZA nade the

determ nation about the private school versus trade

school ?

M5. THOVAS: That's correct.

CHAl RVAN GRI FFI'S:  No.

MR ZAIDAIN: No.

CHAI RVAN &R FFI S: The ZA initially
determned that they neet -- required a use variance

because this was a trade school, but you don't have a
letter indicating --

M5. THOVAS: No.

MR ZAIDAIN. This wasn't self-certified?

CHAl RVAN GRI FFI S: No, it was revised by
the Applicant under further study of the definition.

VI CE CHAI RPERSON RENSHAW W th staff.

CHAl RVAN CGRI FFI S: Yes. | don't think
it's inappropriate to say when we reviewed this |ast
time it was called up for a use variance. It was
i medi ately apparent to this Board that it would be
very difficult for themto prove the case whether they

wanted to go forward or not.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

87
MR ZAl DAl N: You nean as a trade school

in a use variance situation?

CHAl RVAN (Rl FFI S: Exactly. And in our
review of the application as submtted, it seened to
lend itself perhaps to other definitions.

MR ZAIDAIN. Right.

CHAl RVAN GRI FFI S: As the program was
descri bed.

MR ZAIDAIN. Right.

CHAl RMAN CGRI FFI S: And so we gave the
opportunity to go out and try and reestablish that,
not changi ng the prograns or anything of that nature.

MR ZAIDAIN. Right.

CHAI RVAN CGRI FFI S: But re-establish that
and that's where we are now.

MR ZAl DAl N: | understand that and |
think we just need some gui dance because the line is a
little gray between the two uses.

M. Wbster.

MR MNAY: M. Whbster speaking and |I'm
sure this will nmake everything just crystal clear.

(Laughter.)

I have a definition of only private
school. W're getting trade school if that, in fact,

is in the dictionary.
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A private school is "a school that is
establ i shed, conducted and primarily supported by a
nongover nent al agency. "

Now primarily supported is where we run
into sonme question about whether this really is a
private school. It's interesting that this definition
of private school doesn't go to what is taught at all.

So technically by this definition, a trade school
could be a private school.

VI CE CHAl RPERSON RENSHAW  However, under
the definition it would have to be supported by
nongover nment agency.

MR MAY: Right, but is that the entity
that runs the school or is it the entity that provides
primary funding for the school? And that's where it
gets confusing in ny mnd, because | think if you're
looking at -- it is established by a private, for
profit organization. It is conducted by a private for
profit organization. Primarily supported? \WWat does
that nean? Does that nean --

VI CE CHAl RPERSON RENSHAW It neans the
noney cones -- would have to come from private
sources, rather than the primary support neaning
gover nent noni es.

MR NMAY: But if there are three prongs to
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this test of private school established, conducted,
supported, established and conducted, it is a private
school, primarily supported, it is not. It certainly
doesn't fit the definition of a public school. So I
think this definition it works as a counterpart to a
public school. | think if we |ooked at public school
it wuld say by a governnental agency. And j ust
del eted the "not" --

CHAl RVAN GRIFFI'S:  Point of clarification.

You said that a trade school could be a private
school, is that correct?

MR MAY: The way | read this definition,
yes, because this doesn't go to --

CHAI RVAN (R FFI S: That's fine. I
understand in terns of Wbster's, it nay be our
regulations distinctly take it out of that and if we
| ook to Section 206, used as a private school, but not
including a trade school. So there is a
differentiation there.

MR MAY: kay, so this really does hinge
on the question of what a trade school is.

MR ZAl DAI N Vell, just to clarify one
point and | don't know if there was support for this,
but | don't think funding should be tied into the

definition because |I'm sure there are private schools
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that get sone sort of governnent funding in various
shape or form--

VICE CHAI RPERSON RENSHAW But not
primarily supported by.

MR ZAIDAIN.  Well, | think if you | ooked
carefully at what happens in the District with so many
private schools even where they are filing the needs

of special education, for the D strict, they may --

their primary support may, in fact, conme from the
city.

VI CE CHAI RPERSON RENSHAW For those
students.

MR ZAIDAIN. If there are enough of those

students, it nmay be the primry support.

VI CE CHAI RPERSON RENSHAW | can't argue
that because | don't have the facts and figures in
front of me, but | took a look at the definition of

school, public in our regulations and it's good to
have this definition of the private school, but |
think that we do need to get a definition of a
technical or vocational school because even that is
set aside in the definition of school, public.

So there we are.

MR MNAY: Gven that this hinges on the

exception, as | read it, it's the exception for a
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trade school . Private schools accepted by the trade
schools, so |I think it really does beconme a question
of what we believe a trade school actually is and I'm
just filling tinme waiting for that definition.

(Pause.)

CHAl RMAN GRI FFI S: Well, even if |ooking
at trade school, | don't -- maybe we need to walk
through what is actually happening in the proposed
programto see then if it does fit into that.

Ms. Renshaw has brought up conputer
training as a trade which --

VI CE CHAI RPERSON RENSHAW  Well, it is.

CHAIRVAN GRIFFI'S: | woul d take sone issue
with because in this day and age |I'm not sure what job
does not or would not require the basic use of a
conmputer and so that's directly going to that. In
ternms of commercial driver's |license for |arge trucks,
is that sonething that's being proposed as part of the
educati onal progran?

M5. THOVAS: No, it isn't.

CHAIRMAN GRIFFIS: So sonething like that
would go, in ny mnd, directly to a trade. There's a
teaching that leads to sone sort of designation or
license to then performa specific business.

M. May?
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MR MAY: (kay, we now have the definition

of trade school, "a school wusually on the secondary
| evel devoted especially to teaching the practice and
theory of skilled trades.™

CHAIRVAN GRIFFI'S:  On Lord.

MR MAY: This is not secondary |evel, but
let's go back again to where you were going in terns

of what's actually being taught here. W have heard

reference to conputer training. W've also heard
reference to GED prograns. Is that also included in
t hi s?

M5. THOVAS. CED preparation, life skills,
j ob readiness.

MR MAY: Life skills is not skilled
trades?

GED is not skilled trades. I think that

one can rmake an argunent that teaching conputer skills

would be the nodern equivalent, if you wll, of
secretarial school. Secretarial school --
VI CE CHAI RPERSON RENSHAW It's not a

private school .

MR NMAY: It's not a private school. It's
a trade school. Right.

But | think that the definition here of

what's being conducted is broad enough that it's hard
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to call this a trade school

VI CE CHAI RPERSON RENSHAW | find it very
easy to call it a trade school. I find it difficult
tocall it a private school

CHAI RVAN Rl FFI S: Cay, any ot her

conments on that? W do have the prelimnary matter
in front of us. And I would, for further discussion,
nove that we anend the application 16963 to read as a
relief under the special exception requirenents to
permt a private school consisting of 60 students and
8 teachers of which we will go into the definition of
those nunbers wunder 352.1 on premses 4601 Martin
Luther King Jr. Avenue, Southwest, and ask for a
second.

MR MAY: Second.

CHAl RVAN QGRI FFI S: Further discussion on
t he noti on?

VI CE CHAlI RPERSON RENSHAW Yes.
Di scussi on. | feel that we wth a vote, if it is
affirmative, if this is approved, is going to weaken
206.1 because it says, it states there under private
school use as a private school, but not including a
trade school, etcetera, in an R 1 area on which we are
calling back. But | just feel that we are opening the

door for changes in definitions where schools should
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cone in as a trade school or a vocational school and
now they are going to be at our door as a private
school . So | just caution the Board about weakening
206.1 and I will not be voting for this.

MR ZAl DAI N: Can you elaborate a little
bit nmore on your reasoning for why this is not --
don't tell nme why it's not a private school. Tell ne
why you feel it's a trade school

VI CE CHAI RPERSON RENSHAW It is offering
skilled training. It's not an academcally based
series of courses. It is strictly to get sone skills
to go out and to get a job which is extrenely
i mportant, very beneficial, but does not in ny mnd --
is not the definition of a private school

MR ZAI DAI N Under that definition are
you talking about giving people training to go get
jobs, what else does a school do? Wat did | go to
col l ege for?

CHAl RVAN GRI FFI S: VW're not going to
answer that question.

(Laughter.)

MR ZAl DAI N Right, 1 know. ' ve been
trying to figure that out for a while.

VI CE CHAl RPERSON RENSHAW W can take

that up at |unch
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MR ZAl DAl N: In terns of trade, it seens

to ne trade makes it specific and does specific

t rades.
VICE CHAI RPERSON RENSHAW And the
conputer is a specific trade. |It's a specific skill.
MR ZAIDAIN | think the definition is a

little bit broader than that from what |'ve heard in

the testinony, aml| correct?

VI CE CHAI RPERSON RENSHAW  Well, | think
that we ought to go on and vote. Il will not, as I
said, I will not be supporting this because | do fee

it's going to weaken 206, but that is ny judgnent.

CHAl RVAN GRI FFI S; Very well, well said
Ms. Renshaw.

M. Zaidain, do you have anything to say
to the notion?

MR ZAl DAI N | don't understand why it
woul d weaken 206.

I wll say it is a very tough call and as
I turn ny back, 1'Il flip ny quarter. And |I'm
obvi ousl y j oki ng.

CHAIRVAN GRIFFI'S:  Very wel |.

MR ZAlI DAI N It just seens to ne that
trade is a little bit nore specific. | mean we can't
take into effect conputer training. | know sonebody
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who teaches at Howard University specific conputer
cour ses. And | don't think you'd call Howard
Uni versity a trade school .

VI CE CHAlI RPERSON RENSHAW  No, but this is
a trade school. It is a vocational school

CHAI RMAN GRI FFI'S:  Any new di scussi on?

MR MAY: I'mnot sure how new it is, but
"1l try to say it very quickly. | understand or |
appreci ate the concern for weakening 206.1 and | just
want to say that when | cast ny vote in favor of this
bei ng consi dered a special exception it will be on the
basis that this -- the range of course work here is
sufficiently broad and enconpasses far nore than a
quote trade school would because it does include
preparation for GED, because it includes other
coursework and because conputer training is such a
broad category at this tinme that it's hard for me to
consi der that a trade per se.

CHAl RVAN GRI FFI S: Very well. I think
that's well said, M. My, and | think the specifics
of conmputer training are basic skills, not trade
skills. Trade skills, to me in ny mnd, seens to be
actually a very antiquated term but speaks nore to
training for a specific job, a specific career and

that is nore on the trade or technical, that is, heavy
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machinery, driving trucks and | think that's the
reason why you would take that out of private school,
out of an allowable use in a residential area as
private school 1is a conpatible wuse, however it
requires special exception. A trade school does not
cone under special exception because the inpact of a
surrounding area, especially in R1 or above would be
much nore so than private school

As we have in front of us now, | tend to
agree that we are not looking at a program that is
punping out heavy mnmachinery operators or specific
machi nery operators, but rather |ooking at the general
education in order to prepare one to enter or to
continue in the enploynent sector. As an actual
enpl oynent are or career or job title has not even
been identified in terns of being prepared for.
Again, | return to this as a nore general educationa
experience, not a specific trade school.

Last word, Ms. Renshaw.

VI CE CHAI RPERSON RENSHAW  Yes, but again
just to point out that this is a school that wll be
support ed. It sounds like alnmpst 100 percent by
Governnment nonies and the private school definition is
support by non-CGovernment agencies. So that is a

definition that we fall back on and we have to
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consider seriously when determning whether or not
this is a private school

CHAI RVAN GRI FFI'S:  Good poi nt.

MR ZAl DAl N | see Ms. Renshaw s point.
| also see the Chair's point in terns of neasuring
impacts and | think when we get into these definitions
that | feel and obviously you re very confident on how
you look at it, but when we get into definitions that
are anbi guous and maybe antiquated, | think we need to
fall back on what are the relative inpacts and | don't

see the differences in funding being an inpact to the

conmuni ty.

VI CE CHAI RPERSON RENSHAW  But this is not
anbi guous.

MR ZAl DAl N: The differences in funding,
how is that inpact going to relate to -- how is that

neasured in terns of the surrounding inpacts, in terns
of traffic and issues that we're here to deal wth.

VI CE CHAI RPERSON RENSHAW  Yes, but first
we have to deal with the definition and that's what

we're on now, not the nerits of the case.

MR ZAI DAI N Right, and | understand
that, but | think -- | inmagine you can tell the way
this discussion is going, | think you' re the only one

on the Board right now who is extrenely confident on
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what the definition is. W' re all trying to -- I'm
not saying you're not trying to reason through it.

VI CE CHAlI RPERSON RENSHAW  Because we have
torely on the definition. |In past cases when we have
had problens we've gone to the dictionary and had to
pul I out a definition.

MR ZAl DAl N Right, | think that's what
we' re doing right now

VI CE CHAI RPERSON RENSHAW W' ve done
t hat .

CHAl RVAN Rl FFI S: Very well. M.
Zai dai n, anything further?

MR ZAI DAI N I wll beg the Zoning
Conmi ssion to clarify this in the regulations, other
than that, please call the vote.

MR MAY: ['ll note that. Thank you very
much. Mre work for Zoning.

VI CE CHAI RPERSON RENSHAW And also, a

better definition for trade and vocati onal school s.

MR MAY: | just wote it down. Thank
you.

CHAl RVAN GRI FFI S: Not being able to do
that today, why don't we look at -- first of all,
funding. | think it's an inportant piece.

MR ZAIDAIN It is inportant.
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CHAl RMAN GRI FFI S: And the issue for ne

cones not out of the definition, but the |ack of
definition and how it's defined elsewhere and you
brought up an interesting point, 334 and comunity
center and that is defined that cannot be organi zed
for profit and this is actually organized for profit.

That being said, | would ask for all those
in favor of anmending the application, signify by
sayi ng aye.

(Ayes.)

Opposed?

VI CE CHAI RPERSON RENSHAW  (pposed.

CHAl RVAN GRI FFI S: Thank you all, very
much. Let's record that vote and now that we've done
our prelimnary matters, get to the case.

M5. BAILEY: The vote is recorded as 3-1-1
to approve the application or to anend the application
to indicate that it is a private school and it does
fall under Section 206 of the zoning regulations. M.
Giffis nmade the notion. M. My seconded. M. My
is in the support. M. Etherly is not present or
participating and Ms. Renshaw i s opposed.

CHAl RVAN GRI FFI S: Good, thank you very
much.

Ms. Thormas, we'll turn it over to you and
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try not to interrupt you as you zip through your case.

M5. THOVAS: Thank you. | started by
t al ki ng about t he f act t hat t he physi ca
characteristics of the property would not change. And
| did describe the types of educational experiences
t hat woul d be provided.

In addition to that, the physica
charact er of t he building would not change
substantially. Wat we've done there --

CHAIRVMAN GRIFFIS: Al this is going to be
intiers. There's no inpact on the buil ding.

MB. THQOVAS: Absol utely not. That's
correct.

Also, there will not be any detrinment to

the public good in terns of traffic, noise or

l'ighting. The facility is sort of in a canpus
at nosphere. W enter from the rear of the building
which is the old energency room There are -- nost of

the services are passive and in no way affect, would
create any disruptive behavior. There is a security
guard on the prem ses 24 hours a day.

CHAl RVAN GRI FFI S: You would enter in
t hrough the sanme entrance and pass the security guard
t hen?

M5. THOVAS. No, interestingly enough, the
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security guard is near the rear of the building. The
station, it is the station that nonitors the entire
facility.

CHAI RVAN  GRI FFI S: So it's not the
hospital entrance that you'd be utilizing?

M5. THOVAS: No, it's through the rear of
t he buil di ng.

CHAIl RVAN GRI FFI'S: Ckay.

M5. THOVAS: Al of the activities will be
held in the building and | talked about public
transportation which is a bus that stops right in
front of the buil ding.

W believe that by granting our request it

will not be inconsistent with the general intent and
purpose of the zoning regs and the map. W tal ked
about the nunber of staff that will be there and the

students we anticipate, up to 8 instructors and up to
60 students with 6 to 8 weeks of classroom training.

My final comment would be by not granting
this exception would cause hardship to wus, the
Applicant, in terns of the expenses that we have
incurred and the fact that it's very difficult to find
a space east of the river to deal with the client
group that we find hard to serve at the rate we've

been able to acquire this space.
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In conclusion, I would hope that you woul d
act favorably on our request.

CHAl RVAN CGRI FFI S: Ckay, and we'll give
you a time for concluding remarks also if anything
cones up after this.

First of all, let me just address what
your comment in ternms of the costs that's expended in
order to study this and all that.

W actually cannot take that into
consi der ati on. It doesn't go directly to the inpact
t hat we' ve done.

In ternms of location, | think that is very
pertinent in terns of one, serving the |ocal
conmunity, you want to be in the local conmmunity and
| ooking around and | ooking for a facility which your
testinony is that there are none other available or
none that are as applicable to this.

Al so, 60 students, 8 teachers, 60 student
is enrollnment, total enrollnent?

IVB. THOVAS: That will be at one
particular, up to that nunber we coul d not exceed.

CHAl RVAN QRI FFI S: So 60 students at one
tine on the site. There will be no nore than 60
students on site?

M5. THOVAS: That's correct.
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CHAI RVAN GRI FFI'S:  What's your enrol |l ment?

M5. THOVAS: Qur enroll nment has been snal
up to this point.

CHAI RVAN GRIFFI'S:  Wat's your antici pated
enrollment? Here's ny issue and so that you're clear.

This Board, well, the BZA has had -- it does not seem
to be clear on how this Board has defined popul ation,
especially when it comes to private schools. There
has been conditions that |imt the nunber of students
and that limting factor can be two-fold, that is, the
nunber of students on site at one tinme or total nunber
of enroll nent.

This is becomng nore and nore inportant
to define.

Now, when | |ook at this and | don't think
it's as particular to this application, but it seens
to ne that enrollnent is nore inportant to what we
have to look at in terns of inpact of adjoining --
i npact on use of adjoining properties. Because what
enrollment talks about is the potential for the
popul ation to conme and go out of the school. [If, for
instance, you have 60 on-site at one time, but you
have 300 students enrolled, we could conceivably | ook
at common sense, maybe 250 trips to the school each

day, which doesn't speak to 60.
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Now | 'm clearly being hypothetical here to
make my point. | bring that out just so that we are
clear. As | said, | don't think it is as pertinent to
this application as others. First of all, we have a
|arger facility that you're 1ooking at. You have
| arge surface parking avail able. | ngress and egress
out of this is hopefully perfected as anbul ances have
cone and gone fromthis facility.

So what | want to make sure is the Board
is specifically focusing on what we're actually
| ooking at and right now we're being proposed at 60 on
site and 8 teachers is full-tinme equivalent. Ei ght
teachers on site at one tine?

M5. THOVAS: The nunber of teachers would
be predicated on the nunber of students that are
enrolled in the classes, so that's why | used the term
"up to" eight.

CHAl RVAN GRI FFI S: Ckay, so if there are
60 students on site, there is going to be 8 teachers?

M5. THOVAS: That's right.

CHAI RVAN GRI FFI'S:  Ckay.

VI CE CHAI RPERSON RENSHAW  Are there going
to be any events where your total enrollnment will cone
t oget her ?

M5. THOVAS: It is not, no. The answer to
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the question of whether the total enrollnent would
cone together woul d be no.

The rationale for that is that we operate
on a small class process. Qur ratio is nornmally 8 to

1 in terns of teaching the hard to serve. And so it

is not likely that 60 would be -- it would not work
well. So we would not have 60 in at one tine.
VI CE CHAI RPERSON  RENSHAW | f your

enrollment, for instance, is many nore than 60, but
you have 60 at any one time, would there be an event,
an occasion such as celebration of the opening of
what ever, your organizational classroom what have
you, that you would bring everybody together, that
there would be on the premses conmng to say an
outdoor parking lot affair, 300 people?

M5. THOVAS: If we were to do that, it
woul d happen in the evening and al so we woul d use sone
of the additional facilities within the hospital

VI CE CHAl RPERSON RENSHAW So you are
contenpl ati ng sonething |like that?

M5. THOVAS: W could do it and we could
do that. W historically use the local churches when
we have large events, because there are a nunber of
churches right in the area that have supported the

program and so when we have either a graduation or a
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larger recruitnment that would happen at a church
and/or at a comunity facility.

MR MNAY: I'd like to clarify sonething.
| got a little bit confused there for a second. You
seem to suggest that it was unlikely that you woul d at
any given tine you' d have 60 students there, right?

M5. THOVAS: In the facility at the sane

MR MAY: Right, so what is the -- we're
all trying to get to the total enrollnment question. |
mean |'m looking at the design of this thing and |
know you can't fit 60 students there.

M. W LSON: VW have like two |large
cl assroons.

MR MAY: Right.

M5. W LSON Fifteen in each, 30 at one
time. The classes flip flop, so it's like during the
course of the day, 60 mght show up. The second half
of the day another 30 cone in.

CHAI RVAN (Rl FFI S: In laying this out, do
you have an idea of what your actual certificate of
occupancy popul ati on woul d be?

M5. THOVAS: No.

CHAI RMAN  GRI FFI S: Do you have an

architect working on | aying out?
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M. THOVAS: No, we didn't start there

until we nove from here.

CHAl RVAN GRI FFI S: Ckay. They can do a
sinmpl e cal cul ation based on the use, they can tell you
what will be allowable. Clearly, that won't directly
to the licensing and those other provisions, but it
will give you a handle on what you're actually going
to be able to put in there.

Ckay, the point is, M. My, that we're
not |looking at a population rmuch nore than 60 in
there, if 60.

MR MAY: Rght. | nmean --

M5. WLSON. Actually, there's only 15 per
cl assroom now.

MR MAY: And two cl assroons.

M5. WLSON: And two cl assroons.

MR VAY: Two hundred square foot
cl assroons.

CHAIRVAN GRIFFIS: | think we can nove on
because also we haven't any yet, but we haven't had
any testinony opposing this based on the popul ation.

So what |I'd like to do is pursue this as
60 students on site, 8 on site as maximum for a clear
definition of what we're tal king about.

Very well. Any other questions of the
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Boar d?

(No response.)

Then let wus nove to the Ofice of
Pl anning's report?

MR MORDFIN:.  CGood afternoon, M. Chairman
and Menbers of the Board. M nane is Stephen Mrdfin
with the Ofice of Planning. And this is BZA
Application No. 16963 for 4601 Martin Luther King, Jr.
Avenue, Southwest. This application is for a special
exception to permt a private school, the Comunity
Enpower ment Trai ni ng Acadeny, within an R-5A District.
The proposed school is to be located wthin a portion
of the Hadley Menorial Hospital and will consist of 60
adul t students and 8 teachers. The  subj ect
application is in conformance with Section 206 of the
zoning regulations in that the use wll be a private
school, not a trade school; the school will not likely
becone obj ectionable to adj oi ni ng and near by
properties as it is proposed to be located within an
existing institutional building and no construction is
pr oposed. There is no need for an outdoor play area
as the school is for adults only and (3) sufficient
parking exists on site for the proposed use and all
existing uses as required by Chapter 21 of the zoning

regul ati ons.
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The O fice of Planning recommends approval
of the special exception request to permt a private
school for 60 students and 8 teachers within the R-5A
D strict.

That concl udes the report of the Ofice of
Pl anni ng.

CHAl RVAN (Rl FFI S: Thank you very nuch.
Al so, as usual, the graphics and aerial photograph are
very helpful and I know we're infornmed of the parking
calculations as opposed to just looking at the
different uses and requirenents. Good. Any questions

from the Board regarding the Ofice of Planning

report?

M. May?

MR MAY: Yes, your reports indicates that
you have a letter fromthe ANC on this. | didn't see

that in ny file. Maybe | mssed it.

VI CE CHAI RPERSON RENSHAW There's a
letter from 8D 01, a single nenber Conm ssioner O V.
Johnson, Exhibit 15.

MR MAY: (kay.

VI CE CHAI RPERSON RENSHAW  But it's not a
letter fromthe full ANC

CHAI RVAN  GRI FFI S: And therefore it

doesn't, on its face, when we get to it, it doesn't
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meet our technical requirenents. But it's certainly
i nformation.

VI CE CHAI RPERSON RENSHAW That's right,
it doesn't carry weight.

CHAIRVAN GRIFFI'S: M. Thomas, do you have
any questions of O fice of Planning?

VI CE CHAl RPERSON RENSHAW |"ve got a
qguesti on.

CHAl RVAN GRI FFI'S:  Yes.

VI CE CHAlI RPERSON RENSHAW The Ofice of
Planning didn't really weigh in on the definition of
private?

(Laughter.)

Coul d you now?

MR MORDFI N  Yes.

VI CE CHAl RPERSON RENSHAW And also the
i ssue of accreditation.

MR MORDFI N: The 1issue versus private
versus trade school. | hadn't put it in the report
because | didn't think it was going to be germane to
what was going on and | didn't bring those definitions
with wus, but we l|ooked it wup in a Wbster's
dictionary, a large one that we have because when we
started this, | thought, as M. Renshaw stated,

there's no way that this would neet the definition of
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a private school. And | can get that information to
you from the dictionaries that we used where from
those two definitions we |ooked up private school and
trade school . It seenmed that this did fit into a
private school and not a trade school definition. I
regret that | didn't bring those with ne today.

So | can't conmment on exactly what ny
t hought processes were at the tine because | don't --

CHAl RVAN @RI FFI S: Clearly, you went
through that thought process to establish the fact
that you concur with the Board that it's a private
school under the definition?

MR MORDFIN:  Yes

CHAIRMAN GRIFFI'S: Cay, in which case we
ask -- Ms. Renshaw is probably going to do it, but you
submt those definitions into the record.

VI CE CHAl RPERSON RENSHAW Is the Board
enpowered to anoint private schools? To determ ne
private schools? 1Is the Board -- 1'll ask the Chair
t hen.

CHAIRVMAN GRIFFI'S:  No, not ne. You m ght
want to ask the | awyers.

M5.  MONRCE: Ms. Renshaw, | think the
Board is enpowered to interpret the regulations and |

think that's what you're trying to do now and that's
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-- 1 don't think you're anointing anything. I think
you're trying to nmake sense of the regul ations.

VI CE CHAI RPERSON RENSHAW Wl |, we are in
a sense conferring a status on this entity.

M5, MONRCE: Through an interpretation of
the regul ations. The Board, the nmajority of the Board
interprets it in a certain way. And that's how it
wor ks.

VI CE CHAI RPERSON RENSHAW  Heavi ly | eani ng
on a dictionary definition or lack thereof. Enough
sai d.

CHAl RVMAN GRI FFI S: QG her questions of
Ofice of Planning?

Ms. Thomas, do you have any cross
exam nation of the Ofice of Planning or their report?

M5. THOVAS: No, | do not.

CHAIRVMAN GRIFFIS:  Very well. Let's nove
on then to the ANC, although we don't have the
official letter, M. Renshaw, do you have that in
front of you, that fromthe single nenber district.

VI CE CHAI RPERSON RENSHAW From O V.
Johnson and he states that in response to the | ocation
ref erenced above and acknow edgi ng our support of Toni
Thomas Associ at es, I nc., Conmuni ty Enpower ment

Trai ni ng Acadeny, we feel a use and occupancy variance
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should be issued for Hadley Menorial Hospital to

accommodate the operations of the training acadeny.
And the mssion is to provide job training and
enpl oynent opportunities to the citizens of Wshi ngton
with a special interest in helping the residents of
Ward 8. And he feels that it's a great |ocation
access to delivery of services, breeds enpowernent of
individuals who are in need of social, economc
advancenent . And it nurtures the growh of our
conmunity and they are welcomed by  Advisory
Nei ghbor hood Conm ssioners and that's his report.

CHAl RVAN Rl FFI S: Good, thank vyou. I
don't have any notes and don't recall anything else
being submtted officially into the record by other
agenci es.

Ms. Thonmas, are you aware of anything el se
submtted into the record?

M5.  THOVAS: No, not by any other
agencies, but we did get petitions signed. V¢ went
t hroughout the nei ghborhood and got petitions signed
from 45 of the residents who live in the imediate
ar ea.

CHAI RVAN GRIFFI'S:  Ckay, that noves us on
to testinony. Is there anyone here present to give

testinony regarding Application 16963 in support or in
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opposi ti on? You can cone forward to the table and
take a seat as your indication of being here to
testify.

Not seeing anybody do that, that was not
previously submtted. |Is that correct, the petitions?

M5. THOVAS: Yes, they were part of the
package. They are included in the original --

CHAl RMAN GRI FFI S: Oh, in the original
okay. Indeed, indeed. Ckay.

That actually was for and attendant to the
use variance which is clearly a higher burden of
pr oof .

Now if |'m understanding the cover sheet
of that, starts with "do you think D.C residents
shoul d receive free training?" |Is that correct?

M5. THOVAS: Just one nonent, please.

CHAI RVAN CGRI FFI'S: Sure.

(Pause.)

M5. WLSON:. That really wasn't the cover
sheet . That was nore or less like a flyer that we
used.

CHAI RVAN GRIFFI'S:  Wat did peopl e sign?

M5. W LSON They signed a petition that
fol l oned that.

CHAl RMAN  CGRI FFI S: They're signing in
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support of that flyer then?

M5. W LSON: Yes. They were signing in
response to the flyer

CHAIRVAN (RIFFI'S:  Ckay. Wwell, we'll take
that for what it's worth

Are you still providing a conmercia
driver's |icense CDL?

M5. THOVAS: No, we're not.

CHAIRVAN GRIFFIS: Gkay, | think I'd have
a hard time not signing that and finding anyone that
woul dn't sign it, frankly.

It doesn't go -- ny point only, it doesn't
go specifically to what you were going for in terns of
the zoning relief, but I think it is clear that there
IS support wthin the community for program Any
guestions of that?

Any ot her subm ssions regarding testinony,
persons in support or in opposition that you' re aware
of ?

Are you aware of any opposition in the
nei ghbor hood?

M5. THOVAS: No, | amnot.

CHAl RVAN GRI FFI S: It would be smart if
you didn't bring that up anyway, right?

(Laughter.)
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No, I'msorry, that's very flippant and I
shouldn't say things like that on the record.
However, what else then? Does that fill the record?

Am | m ssing anything? Good.

Ms. Thomas, if | could turn to you for any
closing remarks at this tinme?

M5. THOVAS: | again thank you for the
opportunity to present this application and very
briefly we see it as a much needed resource, not only
east of the river, but in the city and we consider it
a privilege to be able to assist people to nove from
unenpl oynent and under enploynent into a position to
be able to becone enployed and stay enployed and we
woul d only hope that you would help us to accommbdate
this particular goal that we have and approve our
appl i cation.

CHAI RVMAN GRI FFI S: Good. Thank vyou.
Board, are you ready to nove today? Then | would
entertain any action as one would be so inclined.

VI CE CHAI RPERSON RENSHAW Since we are
| eaning on the definition of again of private school
and support by non-CGovernnent agencies, i would really
like to get a report from Ms. Thonmas in a period of
time to let the Board know how she is doing wth

acquiring other funds. In other words, that you're
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not reliant on Governnent agencies to fund your
oper at i on.

M5. WLSON:  May | nake a statenent?

VI CE CHAI RPERSON RENSHAW  Yes.

M5. W LSON The reason we're here, DCRA
said we had to get the use and occupancy in order to
get the nondegreed licenses. It is our plan to becone
accredited, but obtaining the use and occupancy permt
was one of the things you needed in order to get to
t hat point. So on our road to becom ng accredited,
we're stopping here, but we do plan to get accredited
and offer our services to the general public as well.

VI CE CHAlI RPERSON RENSHAW And you woul d
be accredited by what agency or organi zation?

M. WLSON: It was DCRA, but also be able
to get accredited through the Departnent of Education
and be able to get Pell Gants and stuff |ike that and
of fer grants people to cone to our organization.

VI CE CHAl RPERSON RENSHAW But for the
time being, for the imediate future then you are
totally reliant on Governnent funds?

M5. THOVAS: No, we are not totally
reliant on Covernnent funds. In fact, we have had
experience with private pay staff from the hospital,

the hospital has sent nursing staff to come in and
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brush up on their typing. W have -- we're in a
Catch-22 --

CHAl RVAN GRI FFI S: Can you set a tuition
for soneone that wanted to come to school ?

M5. THOVAS: Yes.

CHAl RVAN GRI FFI S: So you have a tuition

fee?

M5. THOVAS: Yes, we do.

CHAI RVAN GRI FFI S:  Ckay.

VI CE CHAI RPERSON RENSHAW  That's good to
know.

M5. THOVAS: W're in a Catch-22 because
you don't want to go out and recruit people to conme to
training that you don't have an occupancy permt to
conduct the training. So we've had to kind of slow
wal k this process to nake sure that we stay |egal and
so that's been our -- that's been the issue for us.
Qur goal is not to rely on the D strict Government or
any local government for funding. That's not a very
wise thing to do. But we need to be able to do it and
have it done properly.

CHAI RVAN  GRI FFI S Good. Anyt hi ng
further, last mnute comments? | would nove approval
of application 16963 for the special exception to

permt the private school that would consist of 60
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students and 8 teachers as defined as population on
site under Section 352.1 on premses 4601 Martin
Luther King, Jr. Avenue, Southwest and |1'd ask for a
second?

MR MAY: Second.

CHAl RMAN GRI FFI S: Thank you very nuch,
M. May. Just to speak to the notion quickly, | think
the record clearly shows that this does cone wthin
t he general purpose and harnony of the zoning under a
private school in this R5A District and | do not
bel i eve that there has been any evidence shown that it
would <create sonme sort of adverse wuse to the
nei ghboring properties. I think the Board has
actual ly explored areas that had not been evidenced in
order to ensure that in that this is going into an
existing larger facility, that can accommobdate parKking
and ingress and egress. That's all | have.

VI CE CHAI RPERSON RENSHAW | think this is
one school that -- where we're not going to have to
require a traffic nmanagenent pl an.

(Laughter.)

Since 95 percent of your students cone by
Metr o.

M5. THOVAS: Absol utely.

CHAl RVAN GRI FFI S: Do you want to hang
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around this afternoon to see what this could have
been?

Ckay. Anything else? Very well, I'd ask
all those in favor signify by saying aye.

(Ayes.)

And opposed?

VI CE CHAI RPERSON RENSHAW  No, |'m voting
for it, but is there any termlimt on this?

CHAl RMAN GRI FFI S: Ms. Renshaw, are you
indicating that you'd like to have a discussion on
tinme?

We do both things. | think it's perfectly
appropriate at sonme, especially those that have
gquestionable operations that my <create adverse
inmpacts and that is one of the inportant vehicles of
setting tine limts so that the Applicant conmes back
to visit the Board and we can see, did we nmake a
horri bl e, t ot al m st ake and it's rui ned a
nei ghbor hood?

| have seen evidence of that in this case
and that it is frankly going to be housed in an
institutional facility.

VI CE CHAI RPERSON RENSHAW That gives ne
pause. W didn't get into the placenent of the

vocati onal school .
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CHAl RVAN (Rl FFI S: You nean within the

hospi tal ?

VI CE CHAI RPERSON RENSHAW Wthin the
hospital itself because again, the hospital can
reacquire its space. W are in a tine when senior

popul ations are growing. There nmay be a need for that
space.

CHAIRVAN GRIFFIS: Are you signing a | ease
with the hospital ?

M5. THOVAS: Yes.

CHAIRVAN CGRIFFI'S:  How long is your | ease?

M5. THOVAS. W have a year to year | ease.
VW have a year with renewal each year.

CHAl RVAN GRI FFI S: For just another year?
Vell, there it is. | think it's very short. | think
the hospital is taking the steps that you' re concerned
with actually ensuring the fact that they could take
t hat space over if there's expansion

VI CE CHAl RPERSON RENSHAW But | would
recommend a term limt of five years to revisit the
Board, just to see how you're doing.

CHAI RVAN  GRI FFI S: Do you have any
conments on that?

MB. THOVAS: No, we would welcone the

opportunity.
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CHAI RVAN CGRIFFI'S: M. Nay?

MR MAY: | don't have any objection to
the termlimt.

CHAI RVMAN GRI FFI'S: M. Zaidain?

MR ZAl DAI N | guess |1'd have no
obj ect i on. W' ve not heard a lot of testinony that
usually cones out when they get into contentious
school situations that allow us to set a termlimt.
It doesn't seemto be arbitrary.

CHAl RVAN GRI FFI S: Let's take 30 seconds
to think about this because | think it's self-
regulating here in terns of the institution, in terns
of the short-term | ease. | think any adverse i npact
which | think is very inportant that M. Renshaw is
bringing up, it actually goes directly to the hospita
and the hospital's admnistration and their use of
their facility, in that they're |ooking at year |eases
to this, the school itself will have to -- wll be at
the nercy of the hospital if there's any change in the
requirenents of the hospital. Meaning if the hospital
needs to expand, they're going to expand. That's the
only thing that | think has really cone up

MR, ZAl DAl N So you're saying that is a
reasonable tinme frame in order for it to kind of

co-exi st with the surroundi ng uses?
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CHAl RVAN QR FFI S: I'm saying we don't

need to put a tinme restriction on it, but |I'm not
prepared to argue strongly for it.

So if there's anyone in objection to tine
requirenent ?

MR ZAlI DAI N | have no objection to a
time limt.

CHAl RVAN GRI FFI S: Ckay. No objection
M. May?

MR MAY: No objection.

CHAIRVAN (RIFFI'S:  Then we'll take it as a
friendly amendnent to include the condition of 5 years
as well as the population as set forth.

And we can just turn back the clock, put
that in our notion and our now vote. And say it's
done. (Good.

MR MAY: Do we need to re-vote?

CHAI RVAN GRI FFI S: | took it as the
consensus of the Board that we would put that in as a
condition of the notion.

So let us record the vote then again?

MR ZAIDAIN | was just going to suggest
that this discussion is leading ne to remnd the Board
that there was a summary order requested.

CHAl RMAN GRI FFI S; So noted, M. Zaidain.
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Let us record the vote again with just the anmendnent
to the notion.
M5. BAILEY: The vote is recorded as 4-0-
1. Motion made by M. Giffis, seconded by M. My;
Ms. Renshaw and M. Zaidain are in support and M.
Etherly is not present and not voting. The
application is approved for a total enrollnent of 60
students and 8 teachers. It's restricted to five
years and M. Chairnman, are you approving a sumary

order for this?

CHAIl RMAN GRIFFI'S: | see no reason that we
couldn't do a summary order, but | do want to nake a
correction. You stated a total enrollment to those

nunbers and actually what we discussed and defined,
t hose were total on site.

M5. BAILEY: Sixty students on site at one

tinme.
CHAIRVAN GRIFFI'S: R ght.
M5. BAILEY: Thank you.
CHAI RVAN GRI FFI S: Geat. Anything else?
Very well. Thank you very rmuch. Have a good
af t er noon.

M5. THOVAS: Thank you very much.
CHAl RMAN GRI FFI S: Aren't you lucky we

swi tched the schedul e so you' re done.
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M5. THOVAS: Thank you very much.

CHAl RVAN GRI FFI S: kay, let's call the
| ast case of the norning, please.

M5. BAI LEY: M. Chairman, is this case
before us at this point, the last case? |Is it before
us at this point?

CHAI RVAN Rl FFI S: An excellent point.
Wiy don't we have the representative of what we have
known as Case No. 16973, application of the Bundy
Devel oprent Cor por at i on.

VB. BAI LEY: This is a notion to
rei nstatenent of the application, M. Chairnman. Does
that matter need to be disposed of before we call the
case?

CHAIRVAN GRIFFIS:  Yes, we're not -- let's
not take up the notion at this point.

If I could have you introduce yourself for
the record, please?

MR WLLIAVS: Good norning, M. Chairnman.
M/ nanme is Lindsley Wllians and joining ne at the
table at this time is Panela Bundy. Ms. Bundy is
presi dent of Bundy Devel opnent Corporation and is the
i ndi vidual who sent you the letter dated February 3rd
that | believe staff is interpreting, as | would, as a

request for the case to proceed under the nane of
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Chinatown East LLC, the owner of the property in
guesti on.

W are prepared to put the case on either
by nmoving into evidence that which has already been
submtted to you, as explained in that letter, or to
put on a full case as you mght direct. W are
prepared to go forward and we request that you allow
us to do so.

Also, joining us at the table now are the
architect for the project, M. FEric Colbert and an
associate of his CGayle Wrsley. Ms. Worsley is an
architect that works in the firmthat M. Colbert is
t he principal of.

In our pre-hearing subm ssions, we tried
to outline the case and we also provided you with the
statenents of the expertise of both nyself as a |land
use and zoning specialist and M. Colbert in the field
of architecture.

The question of the nonent is can we
proceed? W hope that the answer will be favorable
and that we can nove the case along as quickly as the
| ast one and that's ny opening renark.

Ms. Bundy, do you want to say anything
el se?

CHAl RVAN GRI FFI S: I think that's enough.
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Let nme address that. l"m sorry, give ne a second
her e.

Here's our difficulty. | think the Board,
we did look at this this norning in Executive Session
and we don't like continuing cases or noving cases off
-- if it was the schedule, we want to bring it up.
This gives us sone particular problem that |'m not
sure we can, in fact, hear it today. And let ne go
t hrough sone of those.

First of all, not only would we have to
waive which will cone to be quite a few rules and
regul ations, but we have a posting problemin terns of
tinme. The other issues that is attendant to that is
with the withdrawal letter, which |I'm not sure why
that happened, it seenmed to be nore appropriately a
request for continuance, but in that, we have a
wi t hdr awnal . W have a withdrawal of an application
that actually as 1've been advised, didn't really
exist in terms of not having the proper authorization
to put the application in.

So here | have, we have the application
that couldn't have gone forward. It's now been
wi t hdr awn. Now what does that get us? Wat's the
probl em t her e?

The problemis that when I |ook at how we
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would balance if we threw out all our rules and
regul ations which isn't necessarily a bad thing, |
nmean if we can proceed. The problemis what we'd have
to weigh in that is what is the good and what is the
bad? Who's hurt by that? And when we go to adding up
the posting doesn't have the adequate amount of tine
and we go to the advertising and fundanentally if
sonmeone was comng in in opposition which you may not
have known of or concerned or was looking at this
application and they called the office yesterday, day
before or today, they would have been told it was
W t hdr awn. It did not exist. So therefore we do
prejudice the general public in calling this all o fa
sudden and creating this case.

Now the other piece of it is, M.
WIllians, are you aware of additional information that
needs to cone into the record to nmake this a full
appl i cati on?

MR WLLI AVS: Mysel f, | am not aware of
anything else that needs to be nmade. You shoul d have
received this norning a docunent from Advisory
Nei ghbor hood Conmi ssion 6C on point.

CHAIRVAN GRIFFI'S:  |I'm not concerned about
reports.

MR WLLI AVE: Excuse me, M. Giffis.
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The last line of that includes a recommendation that
the case be heard today. It also goes to the nerits
of the case, but it also speaks to the very question
that is in front of you now That's why I'm bringing
it up.

CHAI RVAN GRIFFI'S: Wich is what?

MR WLLIAVMS: That the case be heard.

CHAl RVAN GRI FFI S: How do you renedy the
advertising? How do you renedy the posting?

MR WLLI AVE: Wll, as to the posting,
what we tried to do, given the uncertainties, we were
waiting for an indication. W had expected to be able
to neet all of the filing and posting requirenments and
without going and repeating what the letter said,
certain delays canme about and we did not want to act
as though we were proceeding when, in fact, there was
uncertainty creating, if you wll, the appearance o
fan official hearing being held in light of what had
been sai d.

CHAl RVAN GRI FFI S: Wait a mnute, that's
ny problem W needed to create the appearance that a
heari ng was goi ng to happen.

MR WLLI AMVS: Excuse nme, M. Giffis.
Wat we were seeking to do is when we had an

understanding from staff that they would entertain
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such a request which |I followed up on the follow ng
Monday from that, as soon as | had that indication, I
called Ms. Bundy's office and specifically spoke with
M. Rufus Frazier and asked him to immediately take
steps to create and erect the sign on the property to
start the meter. That occurred on Saturday -- Friday,
the week before this. So while we are why by a few
days --

CHAl RVAN CGRI FFI S: You haven't fulfilled
the tine requirenment, right?

MR WLLI AVSE: It does not fulfill every
day of it, but it is not as though we posted it late
and that we didn't have cause for doing so. W could
have been equally faulted for posting sonething when
we did not knowif it was going to proceed.

CHAI RVAN GRIFFI'S:  You woul dn't have been
faul ted here.

MR WLLIAVS: Well, this was a discussion
that 1| had with the staff here. They did not tell ne
which way to proceed, but | was discussing with them
one way and the other of doing it and we elected to do
what we did. It is shy by 4 days out of the 15 and
that is not to ne --

CHAI RVAN CGRIFFI'S:  Let ne clear.

MR WLLIAMS: Yes sir.
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CHAl RMAN GRI FFI S: There's no reason and

it doesn't help us at all getting you down here, being
prepared and then sending you away. By all nmeans,
this Board is trying to get to that point.

| have gotten advice and | haven't heard
anything that allows nme to hear it. So | do want to
spend just a couple of mnutes, otherwise, we're
wasting all of our tinmes and | don't need to keep you
down here | onger than possible.

This is what |I'm prepared to do. Thi s
will have to take a new application. M/ new
understanding also do we have a signed application by
the new owner? Ms. Bundy, you're the new owner, is
that correct?

M5. BUNDY: Yes.

MR WLLI AVS: Her letter indicated that
she was prepared, if requested, to sign whatever
docunents in the name of Chinatown East LLC e
specifically sought advice in that letter as to how we
could go about creating exactly the record that would
be sufficient for us to proceed at this tine or if not
at this wvery nonment, shortly downstream w thout
getting back and starting all over. I think it is
appropriate to note that while there were shortcom ngs

along the way, the District of Colunbia did accept the
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application when it was filed, as filed, which
contained the information that we had. They accepted
and processed the checks. There's a series of things
that have been done which gave us the feeling that
things were proceeding as they should. I am not
trying to trivialize any of this.

CHAl RVAN QRI FFI S: Nor can you put the
bur den of accepti ng an application for its
conpl et eness, thoroughness or anyt hing.

Just because the Ofice of Zoning accepts
the file doesn't nean that it's correct.

MR WLLI AVS: | understand your point,
M. Giffis.

CHAI RVAN GRI FFI'S:  Ckay.

MR ZAl DAI N: M. Chair, can | conmment on

sonet hi ng and correct e | f I have an
m sunder st andi ng. Reading through the application
materials last night, it seens like there's still sone

vagueness on whether a special exception is going to
be required. |Is that true?

MR WLLIAVS: It would be required if the
area variance FAR were not granted so as to allow us
to use the top floor and occupy it. If the FAR
variance is not granted, then we will have to go down

to a flat program of six floors of apartnents and we
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would still need FAR variance for the parking deck
bel ow it because part of it is below that grade. But
if we don't get the FAR variance to allow occupancy of
that 37.5 percent of the roof deck, if you wll, of
the main roof, then we would need the special
exception because it wuld be a roof structure,
etcetera, etcetera.

MR ZAI DAI N kay, | understand that.
The inclination that | got, aside formthe legalistic
conversation here is | assune you' re aware that there
has not been a OP Report filed.

MR WLLIAVS: | amaware of that.

MR ZAIDAIN  And noting -- and this is a
practical issue. This obviously isn't a legal -- we
can still continue without OP's report. Noting OP's
nmore significant role in the Chinatown District in
terns of their design review and also it seened to ne

fromthe readings that | was going through |ast night

about the -- | wouldn't say conpleteness of the
design, but maybe there's still -- that the design is
still evolving, that maybe -- well, that was just the
inpression | got. Please correct ne if I'mwong. |

was thinking that maybe this was not entirely together
to come before us, just from a practical standpoint,

not a legal, because | would assune that you're stil
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working with OP to get issues resolved.
MR WLLI AVS: M. Zaidain, the Applicant
in the case, if we are allowed to speak, could speak

to that at some |length about the discussions and the

st at us.

I would only say that to the extent that
OP is not here right now, they -- it is not as though
they will not have a chance through the final stages

of their own review process under Chinatown to put in
what ever design i ssues are rai sed.

My understanding fromthe discussions |'ve
had with Ms. Bundy and M. Colbert is that they have
agreed upon the design and that they were awaiting for
the Board's action to nmake sure that it was going to -
- sounds sort of |ike Catch-22 of the |ast case.

MR, ZAl DAI N: Don't take what |'m saying
to the extrene. You' ve obviously done this quite a
bit in your experience. | just want to make sure that
you are confortable in terns of all the parameters and
design and everything to nove forward today and it
seens |ike you are.

MR WLLIAVS: | really would rely on M.
Bundy and M. Col bert who are the owner and architect
to state the design conclusions that they've cone to.

MR ZAl DAl N: I can tell she's
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confortabl e. Like | said, that's a side issue. ['"m
not supporting a position in terns of -- we may need
to continue this for |legalistic reasons. I just

t hought that maybe the practicality of the matter may
have been a different definition in terns of design
and all that.

CHAl RVAN GRI FFI S: Here's a fundanental
I ssue. W have an application form that was filled
out, that was not correct. It could not be correct.
And it has to do with the ownership which is what |I'm
havi ng personal trouble with. | understand the issue.

And therefore, that application could not
have proceeded even if -- if nothing had changed, it
could not have proceeded today and what we have now
and then there's a wthdrawal letter of that
application which actually would have failed on its
own. And |I'm not saying out of hearing, out of the
requirenents of the process and now we're being asked
to take that application up today, but it will take a
huge anount of waiving our regulations to do it.

Here's another piece that we could do in
that. First of all, once it's withdrawn then we have
actually a time I|limt not before which a new
application or the application could be resubmtted,

which sets them off 90 days. So we have that aspect
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to | ook at.

I mean frankly, 1've never |ooked at
having a withdrawal submtted and then asking it to be
taken back which is another bit of a problem And it
all goes back to posting. Here is what | think we
want to do. | do not see the need or the prejudice
that would be created if we allow anmendnents to the
application in that of a substitution to the
paper wor K. I"'mnot going to call it the application,
to the paperwork that was submtted into the Ofice of
Zoning, that being the application, M. WIIlians, your
signature as the official owner's agent, if you're
representing this case and do that. And then set this
for an expedited hearing and staff wll set that
schedule and then we conme back, we're all together.
The posting is proper. The re-advertising is proper.
And | think we have --

MR WLLIAVS: Wuld we proceed under the
sanme case nunber as an anmendnent? That would be ny
recommendation for the sake of sinplicity and the
record keepi ng.

CHAIl RVAN GRI FFI S: Sinplicity and also
save you a fee.

MR WLLIAVE: Significantly.

CHAIRMAN GRIFFIS: Right. Wich was what
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I was trying to get to. I do not see -- the
substance, really what we're tal king about is the |and
and the application. W're not necessarily -- | nmean
the ownership has changed and all that, but that
hasn't inpacted -- well, there is an issue. The
problemis -- right. | can't do it. | know | can't
do it. And there's nunerous reasons why --

MR MAY: M. Chairman, can | ask a
guestion about this?

CHAI RMAN GRI FFI'S:  Yes.

MR MAY: | don't want to confuse the
waters any nore, but you said in the very beginning
that the application was in effect not a rea
application because it was not by the owner of the
property.

CHAI RVAN GRIFFI'S:  That's correct.

MR MAY: Is it conceivable that what, in
fact, we could do is reject it on that grounds and
w thout forfeit of fee, without forfeit of -- wthout
having to wait 90 days and everything else and then
simply hear it now as a new case, in essence. Not
hear it now, but hear it in a tinely fashion because I
don't think we can hear it now for the posting reason.

CHAl RVAN Rl FFI S: That's what | was

trying to go to. The issue is the case nunber cannot
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be re-used as it was withdrawn and it's gone.

The other issue is in terns of a new
application, what we can try and do is try and
expedite the hearing of this based wthin the
adverti si ng. I nean the fee that we take on these
applications, although I'"mnot involved in any of that
or setting the fees, but it goes to the cost of
adverti sing. It goes to the cost of setting out all
that and that's what -- | nean it's problematic, but
it's areality, especially with this one.

| don't see any other way to go. | think
we |look for a new application to cone in and we set
this for an expedited hearing and | wll pay direct
attention to the schedule to nake sure it happens as
qui ckly as possi bl e.

M. WIlianms, do you have anything el se on
t hat ?

MR WLLI AVE: W are disappointed with
the direction of vyour remarks, profoundly so, M.
Chai r man. | hear your words. | believe that the
Board has anple authority to waive the rules that we
suggest ed. It also has the authority to waive fees
and that is sonething --

CHAI RMAN  GRI FFI S: That | absolutely

di sagree with you on. Go ahead.
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MR WLLI AVS: M. Giffis, the statenent

| made is that it has the authority and | think you
woul d not disagree with ne that you have the authority
to do that, whether you choose to do so is a separate
guesti on.

CHAIRVAN QR FFI S Ri ght. W' ve
deliberated and | have fairly extensive argunments on

the fact that we do not have jurisdiction --

MR WLLIAMS: | haven't nade the request.
What we could tell you and what | believe we wll
tell you as soon as we possibly <can 1is the

difficulties that we've gone through wth this
project, the difficulties that Ms. Bundy has had in
trying to establish the viability of this program we
are prepared to proceed and we believe that a delay at
this time is counter to the interest of the District
of Col unbia and not counter to the interest of anybody
in the comunity. They're not here and they did know
about it. We've been working with the ANC, with the
surroundi ng nei ghbor hood organi zati ons. You nane it,
we've been there and we were hoping to overcone the
issues that were identified in our letter of February
3rd.

CHAI RVAN GRI FFI S: Believe ne, if | was

acting as a person and not wth the regulations
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surrounding nme, | would nove ahead with this. There's
no reason why I would want to feel otherwise. | think
there is strong indication that binds this Board from

novi ng ahead with this today.

M. Zaidain, did you have sonething? [|'m
sorry, | thought you were indicating that you had
sonmething. 1In which case I think unless there's other

di scussi on, other opinions?

MR WLLIAMS: M. Giffis?

CHAI RMAN GRI FFI'S:  Yes.

MR WLLI AVE: If you are comng out in
the direction that you seem to be going which sounds
like a new application, would the Board be able to
send a signal as to whether or not sone of the
materials, e.g., diagrans from the Surveyor's Ofice,
etcetera, etcetera can be utilized from the original
case or do we have to go back and start the time of
getting new diagrans, all those other requirenments?

CHAl RVAN CGRI FFI S: There's absolutely no
reason why you wouldn't wutilize all the information
that was --

MR WLLI AVE: So we can in effect join
the records even though there nmay be a separate case
nunber ?

CHAI RMAN GRIFFI'S: That's correct.
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VR. W LLI AVE: Thank you for t he

clarification.

CHAI RMAN GRI FFI S: But for clarification,
it is a new application and wll go through
readvertising. W wll set the hearing as i mediately
past the required tine for posting and readverti sing.

Any questions fromthe Board? |s everyone
clear on that? Do | have a consensus on that noving
forward in that direction?

Can | hear opposition to that?

(No response.)

Ckay. Final questions? Ckay. Yes.

(Pause.)

Ckay, that being said, I'm sorry for that
and | wish there wasn't nore clarification. W wll
set that for schedule with staff coordi nation based on
the advertising and when the new information of the
application is in.

Is there anything else for us to do at
this point, Ms. Bailey, staff?

MS. BAILEY: No, M. Chairnan.

CHAl RVAN (Rl FFI S: Thank you very nuch.
In which case, regrettably, but informatively, | wll
now cl ose the norning session of 11 February 2003.

Let me give a quick indication, let us

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

take 25 mnutes for lunch and then we'l

143
be back. So

by the clock in the hearing room |'m | ooking at about

20 after. We'll round it off to 1:30 then, according

to that clock, at ny wurging of the

Boar d. I''m

terribly sorry about that. W had extensive technical

i ssues to deal with and we'll see you al

(Whereupon, at 11:55 a.m

shortly.

, the public

hearing was recessed, to reconvene at 1:30 p.m)

AFTERNOON SESS

ON
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12:55 p. m

CHAI RVAN  GRI FFI S: CGood af t er noon,
ever ybody. | would ask that the hearing please cone
to order. This is the February 11, 2003 public

hearing of the Board of Zoning Adjustnent of the
District of Colunbia. M nanme is CGeoff Giffis. | am
Chai r per son. Joining nme today is M. Anne Renshaw,
Vice Chair; also, M. Curtis Etherly who is sitting to
nmy right. Representing the National Capital Planning
Conm ssion is M. Zaidain on ny far left.
Representing the Zoning Commssion wth us this
afternoon is M. Hood. And | say good afternoon to
all of you.

Copi es of today's hearing are available to
you or rather the agenda. ["m not sure it wll tell
you much because you're all here for one thing. But
if we do run out of copies, we can have nore nade and
they will be given to you. You can just let staff
know in the office that's adjacent.

Let me run through a few technical itens.
Everyone here should be aware that all public
hearings before the BZA are recorded. Those are
recorded for the official record. Therefore, there's
a lot attendant to that. First, when comng forward

to speak to the Board to give testinony, you need to
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have filled out two wtness cards. Wtness cards are
|ocated at the table where you entered into and
there's probably two or three left at the table in
front of us. W wll provide nore witness cards as we
run out of those. Please let staff know in the office
if you cannot find them Those two w tness cards
filled out go to the recorder. That recorder is
sitting to ny right.

Wien comng forward to speak to the Board,
you will need to speak into the mcrophone and the
m crophone should be on. VW wll give you
instructions if that is actually not working.

You should also introduce yourself wth
your name and your address.

Let nme also ask that everyone here now
turn off any cell phones or beepers so that we don't
di srupt the proceedi ngs. | would ask, also ask that
people refrain from any disruptive noises or actions.

Clearly, this is a packed room this afternoon, not
sonmething that we are unused to. It is probably going
to get a little warm Pl ease, if you need to get up
and |eave, that's absolutely fine. However, Dbe
respectful, obviously, to the proceedings and to the
peopl e giving testinony, whether you l|like what you're

saying or not. It's inportant that we hear everybody
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and we hear everybody fairly.

The order of procedure today will be first

to hear statenents of the w tnesses of the Applicant.
Second will be any CGovernment agency reports
attendant to the application such as Ofice of
Pl anni ng, Departnment of Transportation, etcetera.
Third, we would hear from the Advisory Neighborhood
Comm ssion, the ANC Fourth, would be parties or
persons in support of the application. Fifth would be
parties or persons in opposition. And sixth, finally,
we will have closing remarks by the Applicant.

Cross examnation of wtnesses is, of
course, permtted by the Applicant and al so parties in
the case. The ANC within which the property is
| ocated is automatically a party in this case.

The record wll be closed at t he
concl usion of each case, except for any informtion
that we specifically request and the Board wll be
very specific on what that information is and when it
is to be submtted into the Ofice of Zoning. After
of course, we receive that, the record would then be
finally closed and no other information would be
accept ed.

The Sunshine Act, which requires us to

have a public hearing on each case and hold that in
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the open, and before the public. However, the Board,
according to its rules of procedure and the Sunshine
Act may enter executive session during or after a
public hearing in order to review the record or to
del i berate on a case.

The decision of this Board in contested
cases nust be based exclusively on the public record
and therefore we ask the people present today not
engage Board Menbers in conversation so that we do not
give the appearance that we are not basing our
del i beration and deci sion on the public record.

W will make every effort to conclude
today's session by 6 o'clock. W have quite a bit of
prelimnary nmatters to get through and so we wll
obvi ously assess our schedule. As we get to, if we do
get to close to 6 o'clock, | wll <clearly give
i ndi cations of what our procedure, what is left for us
to do and when we will get to it.

That being said, let us take prelimnary

matters. Prelimnary matters are those which relate
to whether a case will or should be heard today such
as requests for post ponenent s, conti nuances or

wi thdrawal s or whether proper and adequate notice of
the hearing has been given. If you are not prepared

to go forward with the case today or if you believe
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that the Board should not proceed now is alnost the
tine to raise such a matter

I'"m going to ask staff first if they have
any procedural prelimnary nmatters. Then | wll
outline for everyone here present what | think we'll
get into which, as you' ve probably cone to learn, if
you haven't seen nme before, I'm the worst at
predicting what actually is going to happen. But with
that, staff, is there any procedural prelimnary
matters?

M5. BAILEY: M. Chairman, Menbers of the
Board, the audience, good afternoon. Yes, M.
Chairman, there are several prelimnary natters.
Staff is recomrending that the case be called and then
the Board can deal wth the prelimnary matters.
There are at |east three or four of those.

CHAI RMAN GRI FFI S: Very well, | would
absol utely agree. Before the case -- well, there it
is. Let ne also say good afternoon to Ms. Bailey form

the Ofice of Zoning and also M. My. M. Nyarku is

also wth wus from Zoning and M. Monroe is
representing Corporation  Counsel with us this
af t er noon.

Wth that, let's call the case in the

af ternoon t hen.
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M5. BAI LEY: Application No. 16970 of

National Child Research Center, pursuant to 11 DCWR
3104.1, for a special exception to continue an
existing child devel opnent center, |ast approved by
BZA Order No. 16307. The school is with norning and
afternoon prograns for 120 children at any one tine,
ages 2 1/2 to 5 years, and 38 staff. The application
is to occupy all floors of the existing building.
Relief is being requested under Section 205 for the
construction of additions to the existing building.
It's located in an R 1-B District at premses 3209
H ghl and Place, N W, Square 2072, Lot 30, that's 855
and 866.

Al  those persons wshing to testify
t oday, woul d you pl ease stand to take the oath?

CHAl RMAN Rl FFI S: Anybody even thinking
about giving testinony today they can just stand and
be sworn in. Gve your attention to M. Bailey,
pl ease?

VMB. BAI LEY: Do you solemmly swear or
affirm that the testinmony you are about to give in
this proceeding will be the truth, the whole truth and
not hi ng but the truth?

(Wtnesses were sworn.)

Thank you.
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CHAl RVAN GRI FFI S: Good, thank you, M.

Bai | ey. First of all, as the case is now called I
want to indicate what | had as a prelimnary matter
and that is for those giving, having supplied us with
an application for party status. There was a nmap put
out at the lunch recess for your filling in and that
is you were to list your name address and that was
joined to a nunber. That nunber was to be put on a
map that indicated where your residence is.

Is there anyone here who is requesting
party status that did not get the opportunity to put
that information down on the map? |If you could just
rai se a hand?

Ckay. If, in fact, -- is that correct,
sir? Are you requesting party status? Ckay, then if,
in fact, it comes to ny attention and you can bring it
to ny attention by addressing staff if you are aware
of soneone <comng in, it wll be informative.
However, | think we can take that up when we take up
the party status.

Now what |'m going to do, clearly there
are folks in front of me that have prelimnary
matters. What I'd like you to do is just introduce
yourself, tell me what your prelimnary natter is and

then | need to assess where we go with that and let ne
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start on the right here.

M5. DWER For the record, ny nane is
Maureen Dwer with the law firm of Shaw Pittman. [|'m
counsel for the Applicant, National Child Research
Center. W are here with several prelimnary matters.
VW're opposing the prelimnary matter which is the
nmotion to dismss and the notion for declaratory
relief. W are proposing and requesting continuance
of the hearing in order that we can work wth the
Department of Transportation and respond to issues
they raised which we were just apprised on Friday.

W have also submtted in the record a
response to an issue that was raised by the Ofice of
Pl anning and at |east one of the opposition groups the
guestions of whether Section 2516 applies to this case
and if the Board determnes that it does, we would
amend the application to include that additional area
of relief.

CHAIRVAN GRIFFI'S: Do you have that? Wen
was that submtted?

M5. DWER That was submitted this
norning. It's a relatively thick docunment with a |ot
of attachnents. It's a 2-page letter. |  have
addi tional copies if you need them

CHAl RVAN GRI FFI S: M. Zaidain, do you
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have that, the Pittman -- | need to see a copy because
that is actually an issue that we were going to bring
up which rmay save us sone tine.

There's a subm ssion briefing the fact of
whether relief is required under 2516 which goes to
whet her an accessory structure is being proposed for
two separate structures.

Just so we don't seem like we can't find
things, but for everyone's edification while we're
passing this out, | have renoved an extensive anount
of docunents. This was submitted to us on this case
this norning. So for your awareness, there's an awf ul
lot of information and this 1is from everybody
involved. There's no one in particular to blane, one
side or the other. But just to let folks know, that's
quite a lot for us to digest in the 20 mnutes that we
took for lunch which is why it took nore |ike 45?

That being said, we have this. | have not

seen this docunent in which case and |I'm not sure why,

but that goes well. So you have three issues, clearly
to our -- okay, there it is. Three issues.
Yes sir?

MR WLLIAMS: Good norning, M. Chairnan,
Menbers of the Board. M/ nane is Lindsley WIIians.

| reside at 3307 H ghland Place with ny wife. M hone
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is located approximately three houses and one snall
street from the subject property. My prelimnary
guestion is whether or not adequate notice was given
under the provisions of 2516. | have a docunent to
submt to articulate the points. That's the principa
prelimnary issue.

The second prelimnary issue just raised
was that in Ms. Bailey's very careful effort to read
the call notice to this case, she said it was in terns
of to use all floors of the existing building in the
singular. | believe the text that was advertised uses
the plural and that is in effect the heart of the
issue of 2516 and | would speak to it at a tine that
you woul d recogni ze nme to do so.

CHAI RVAN GRIFFI'S: Ckay, but you have two
I ssues. You're tal king about proper notice and then
you're talking about what is actually required for
relief. |Is that correct?

MR WLLIAMS: Yes sir.

CHAI RVAN GRI FFI S: M. WIlianms, are you
comng in as a requested party?

MR WLLIAVS: No sir.

CHAl RVAN GRI FFI S: You' re speaking as an
i ndi vi dual ?

MR WLLI AVE: As an individual. Ther e
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are parties in support seeking recognition. There's
the Applicant. There are parties in opposition.

CHAI RVAN CRI FFI S: | don't need to know
everybody el se. What are you doi ng?

MR WLLIAVE: It's just ne.

CHAIRVAN GRIFFIS:  And are you present in
opposi tion?

MR WLLI AVS: If we get to that stage
with this application, I will be appearing in
opposi tion.

CHAI RVAN GRI FFI'S:  Ckay.

VR. W LLI AVE: Rel uctantly, but
opposi tion.

CHAI RVMAN GRI FFI'S:  Thank you. Yes?

MR NETTLER M/ nanme is Richard Nettler
with Robins, Kaplan, MIller, Cresi. | represent a
nunber of neighbors who | think have checked off on
your list and who were on a list that | provided to

you with our notion to dismss and request for party

st at us.

W have a nunber of issues and in |ight of
Ms. Dwyer's statenment 1'll try to address it from her
i ssues as well. W have filed a nmotion to dismss

W join with M. WIllianms in terms of the issue

regarding Section 2516 which we wll address at the
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appropriate tine.

W are in opposition to the party status
sought by the Friends of NCRC and we, of course, have
an opposition to the postponenent that's been

requested this afternoon which we were served wth as

we wal ked into the hearing this afternoon. And we
will, of course, address the party status for ny --
for the neighbors that | represent as well at the

appropriate tine.

CHAIl RVAN  GRI FFI S: Ckay. So you're
joining under 2516, but not necessarily under adequate
noti ce?

MR NETTLER: Not necessarily under
adequate notice, although if 2516 does apply here,
clearly this proceeding could not go forward, could
not be conpl eted because the docunents and information
that mnust be provided to this Board to allow for
review of Section 2516 are extensive, would require a
nunber of other agencies, including the Federa
Gover nnent .

CHAIRVMAN GRIFFI'S: It wouldn't preclude us
fromagetting into it and requiring that information be
submtted though, but we're not at that --

MR NETTLER That's if you get beyond the

noti ce i ssue.
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CHAl RVAN GRI FFI S: Yes. Ckay. VW won't

get into that at this point.

Very well, this is what | propose. I
think we need to take up party status first. As |
think everyone now is -- is everyone clear on what

we' re doi ng?

V¢ have a nunerous anount of notions that
will either nmake this go today, postpone it or do
away with it all together.

Now what | need in any notion before the
Board is a response from the parties in it, so that
does lend itself to granting party status. So | would
like to take that up, first, unless the folks at the
tabl e have any concerns about that?

Ms. Dwer, do you have any concern of
taking up party status first?

M5. DWER No, that's fine.

CHAIRVAN CGRIFFI'S:  Very wel I.

MR WLLIAMG: M. Giffis?

CHAl RVAN GRI FFI'S:  Yes.

MR WLLIAVE: The thrust of the question
on 2516 is whether or not the structure being proposed
in the application along Odway Street --

CHAI RVAN GRI FFI S: I'm aware of what the

i ssue is.
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MR WLLI AVE: Is even before you. And

that structure is not before you, then sonme of the
bases for seeking party status in relationship to it
coul d be rul ed unnecessary.

CHAI RVAN &R FFI S: It's certainly
unnecessary, but there's nothing that precludes ne
from doing party status and there's nothing, in fact,
I am | ooking forward to that in order to be inforned
from several sides.

For instance, if | take up 2516 at this
point, I can listen to Ms. Dwer and | can have her
subm t.

M. Nettler has no party status before us
at this point and will not argue either in support or
in opposition. So it doesn't seemto make a whol e | ot
of sense to junp into a | ot of these issues.

Wth that, M. Nettler, 1'd like to take
up your request for party status and there's, | hope |
can rely on everyone's patience because we are going
to have to be crossing an awful |ot of docunents that
are in front of wus, individual applications, tying
them together and naking sure that we have joined
everyone that wants to.

That also being said, party status, of

course, is a granting of great status before our Board

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

158

and it comes with great responsibility. | have said
this before and it's inportant to repeat, party status
gives you a higher level of participation in every
public hearing. Anyone here present and anyone that
you want to call to get down here in the next couple
of hours is able to give testinony. And | should say
that, everyone is able to give testinony as a person
in any public hearing.
Wen you are granted party status, that
cones wWith great burden and responsibility. You are a
very formdable participant in the case. You wll be
granted cross examnation privileges of all wtnesses.
You will be burdened to submt information that the
Board requests. You will be relied upon for this
Board and our deliberations to submt findings of
fact, conclusions of |aw
In making the case for party status, you
must show as the application sets forth the six or
seven criterions, the nost inportant being how you are
uni queness or distinctively affected, if this was to
be granted. Noting the nunber of party requests, one
has to ask how many uni que situations could there be?
That being said, | would hope that two things happen.
One, you think strongly about whether you actually

want to participate as a party in this case or are
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just here to give very persuasive and passionate
t esti mony which woul d be very appropriate.

If you, in fact, have a request for party
status and have found that you have simlar issues
concerns, oppositions or itens of support wth the
person sitting next to you, wth your neighbor down
the block, it would be very advantageous for the
success of your own application to talk to them about
joining in one.

W obviously have M. Nettler here who is

now going to walk us through the nunber of people he

will be representing as party in this case, if so
grant ed.

Vell, | think we'll open it up to you, M.
Nettler, and I would hope and | think I wll revisit
this as we go into other applications. " m not sure

what everyone is thinking at this point or whether or
not one would want to join or not join, but | wl
per haps broker the idea if people want to join to have
nore added on, if in fact, it's granted. But there it
is for you to think about.

M. Nettler, let us take up first -- let's
go down the nanes that you have in your party status
as we have them also listed here today on the map and

then we'll cross with what we have individually
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submtted. |Is that okay w th you?
MR NETTLER That's fine. | did want to
make one comment because while | don't think it

pertains necessarily to all of the individuals on ny
list, it may pertain to sonme and some who have
i ndividually sought party status, but recently in a
case involving an appeal from the Board of Zoning
Adjustnent, involving whether the individuals who
chal | enged the Board of Zoning Adjustnent actually had
standing, the Court's focus was on the 200 foot limt
in terns of understandi ng whether a party had standi ng
or not. | think in terns of the uniqueness aspect of
the equation that you have identified is really, |
t hi nk established by the zoning regul ati ons thensel ves
whi ch establishes the 200 foot radius and the Courts
have recogni zed that in the past.

And so | think in ternms of identifying
those who do not or those who do have party status,
t he focus should be on that issue.

CHAl RVAN GRI FFI S: So you're noving us to
| ook nore on geography than anything el se?

MR NETTLER  Correct.

CHAl RVAN (Rl FFI S: Yes, okay. Vell, let
nme just preface that by our regulations does set out

and it is very articulated in ny role as Chairman and
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that is not to accept any redundant or unuseful --
that's not the regulation's words -- testinmony and ny
point and focus on redundant is that it will be very
pertinent to anyone's case in how they want to present
it, if it is done effectively and efficiently once,

rat her than having 10 people conme up and say the sane

thing to us. | can pretty nmuch guarantee by the third
we won't hear nuch nore. [It's just human nature.
So taking that into account, yes, | do

agr ee. Ceography, the distance, clearly is inportant
and obviously that's why we had it mapped out so we
can | ook at that.

MR NETTLER  Having said that, as | said
that's not really our issue. If we want, we can go
through the list that | have provided you as Exhibit 1
to our notion for party status and | have in front of
nme the sign-in sheet that you had provided at the door
as wel .

And what may be easier to do because |
also have in front of ne copies of the notions to
appear as parties that were submtted separately from
mne is actually to tell you which ones should be
renoved from ny list as opposed to which ones on ny
list -- it's the same thing. Maybe that's an easier

way of doing it.
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But going down the list that you have in
front of you from -- that was by the door, those who
woul d be renmpbved who have their own individual party
request are Steve Hunsicker, Henry Little, George
Nel son; No. 7, which | can't read the last nane on;
M. Beckner, No. 11; Gaylord Neely, No. 12. That's
it, | believe.

CHAI RVAN GRIFFI'S: 17, John Thor en.

MR NETTLER John Thoren is not one of
m ne.

CHAl RVAN GRI FFI S: Ckay, so let's read
yours.

MR NETTLER So we have John and Leslie
oerdorfer. W would exclude Gaylord Neely. W have
Cheryl Tennille.

CHAI RVAN GRI FFI S: You're not reading off
the list, the newlist?

MR NETTLER Excuse ne. You want ne to
go back and read off the list?

CHAl RVAN GRI FFI S: Whatever it is, let's
use the sane one. |If I"'mtaking them off of one, |et
nme look at that. Does that work for you? On the |ist
that we just created.

MR NETTLER  That works for nmne.

CHAI RVAN GRI FFI S Ckay.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

163
MR NETTLER The first one is Charles

Bot h, Laine Kaufman, Pelletreau, Dorothy Rich, Susan
Tayl or, Joann MLaughlin, Gegory Craig, Jane Vannenman
and her husband, Fetterman, |Ince and Sotsky. And
there are a nunber of others who haven't signed in as
party status on this, but who are not going to be
giving any testinmony either with us, but if you want
me to go through, they're still on our list, but
they're not --

CHAl RVMAN  CGRI FFI S: So you're renoving
people fromjoining you in party?

MR NETTLER Right, that was the first
group | gave you as ones | renoved, again, which was
Hunsi cker, Little, Nelson, No. 7 which | can't read,
Beckner, Neely.

They' re seeking their own party status, as
| said.

CHAl RVAN GRI FFI'S:  Ckay.

M5. DWER M. Chairman, if | could
respond to that?

CHAl RVAN GRI FFI'S:  Yes.

M5. DWER NCRC woul d take the position
that any of the parties that are listed as being
represented by M. Nettler should be included in the

grouping and have one party status as opposed to
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separating sone of them out, unless they cone forward
and denonstrate some uni que reason why they shoul d not
be included on that list. But clearly, they have been
part of the larger group all along. They are well
represented by counsel and in the interest of
streamining the hearing process, it would be better
to have one person cross exam ning than having those
excl uded and i ndi vi dual s.
CHAI RVAN GRI FFI S: I would tend to agree.
However, if they -- we'll have to hear from them
i ndi vidual Iy, unless you have --

MR NETTLER They certainly have the
right to renove their name fromny list and --

CHAI RVAN GRIFFI'S:  That's very true.

MR NETTLER And go forward to you as a
party and if you deem it inappropriate for themto be
a party, then they can nake a decision as to the way
they want to be back on our [ist.

CHAI RVAN GRIFFI'S:  Right.

MR NETTLER But | think that's their
right, not mne to put forth.

CHAl RVAN GRI FFI S: | ndeed. Yes. And |
don't think -- well.

kay. M notes indicate there was a tota

of 22 requests for party status. I"'m showing a |ist
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of 19, so hopefully we'll ferret out who's been
m ssed.

M. Nettler, do you want to talk briefly
t hen about your standing and the application?

MR NETTLER Vell, briefly, in ternms of
their standing, these individuals, sone of who live
across the street --

CHAIRVAN G(RIFFIS: | see. Can you give ne
30 seconds?

MR NETTLER  Sure.

(Pause.)

CHAIRVAN GRIFFIS: |I'msorry, M. Nettler,
" mgoing to need two m nutes.

(Pause.)

CHAIRVAN (RIFFI'S:  kay, let ne resune. |
appreci ate people's patience. There were a few things
| needed to find.

Let's nove ahead, M. Nettler.

MR NETTLER Let me first say that it's
nmy view that even if one of these individuals who |
represent neets the standard, then that permts nme to
go forward on their behalf as a party.

It's our position that they all do. They
are owners of property that is either imediately

adjacent to NCRC or they are across from NCRC and
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certainly all of themare within 200 feet of NCRC

The devel opnent and expansion that NCRC is
seeking has a nunber of inpacts on them individually
in terms of their enjoynment of their own properties
because of the traffic conditions that have been
created and that will be created by this increase in
use, that has been proposed by NCRC on property val ues
and this is different from the public at |arge,

property values of the individuals' property because

of the use. In fact, with regard to many of these
individuals as you wll no doubt see when the
testinony is presented, they have been -- their

property has either been damaged by or utilized by
t hose parents of children who have been, who cannot --
who have not been abiding by the traffic regul ations
of the District of Colunbia and they continue to be
i npact ed because of that, by the uses of the property
on the weekends, sone of the illegal uses that have
been nmade of the property that we wll get into at
sonme point in the testinony as well.

CHAI RVAN GRI FFI S: Wiat are the issues
attendant to that?

Are there specific issues to illegal use
wi thout going to the nerits?

MR NETTLER Well, to the extent that the
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property is used on the weekends and were used for
uses that are not authorized by their certificate of
occupancy, it certainly has inpacted again their use
and enjoynent of their own property.

CHAIRVAN CGRIFFI'S:  How so? Like what are
t he el ements?

MR NETTLER Vell, if the property is
used on a Saturday and there's nothing that permts
themto do so, then their ability to use the streets,
their children to play in the streets or the children
to play in their backyards or their use of --

CHAl RVAN (Rl FFI S: So it goes to traffic
that's created?

MR NETTLER It goes to traffic, it goes
to environnental issues affecting the property from
the excessive nunber of cars comng to the property.
It goes to the vistas that will be inpacted by these
houses if the trees that are proposed to be torn down
are going to be torn down.

CHAl RVAN GRI FFI S: That goes to a new
i ssue, right?

MR NETTLER Those are all issues that
are affecting these particul ar individuals.

CHAI RVAN GRI FFI S: | understand that. I

was just trying to get a bullet point elenent of when
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you say illegal use on the weekends, how is that
actually being --

MR NETTLER There's noise that's
amplified --

CHAI RMAN GRI FFI'S:  Noi se.

MR NETTLER  There's noise is one.

CHAl RVAN GRI FFI' S: | ndeed.

MR NETTLER  There's traffic is two.

CHAI RMAN GRI FFI'S:  Two.

MR NETTLER And we're dealing with the
proposed application, there are vistas in terns of the
trees that are lost and the inpact on the environnent
of these adjacent houses just in terns of those
aspects of it.

So | think -- and how old those --
ultimately, as well, inpact the value of the
properties that surround this school

Then there are the direct inpacts on the
properties as well when there are conferences at the
prem ses or the premses are utilized for an inproper
purpose and there is an overabundance of traffic that
ends up using the garages, the driveways and | awns of
some of these people's properties. That certainly has
an inpact on their --

CHAl RVAN CRI FFI S: When you say "events",
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clearly we're not getting to the nerits of the case
here or anything that you want to testify of, when you
say for party status, what are the unique aspects that
events create outside of what you' ve already |isted?
Are there any?

MR NETTLER Certainly in ternms of the
noise and the traffic that is a consequence of it
bei ng used for those purposes.

CHAl RVAN GRI FFI S: That's under st ood. I
just want to mneke sure that |I'm hitting all the
categories, let us say, of what is going to be
di scussed here.

Anyt hi ng el se?

MR NETTLER | think that's it.

CHAl RVAN GRI FFI S: Good, M. Nettler has
laid out for his group of parties the issue of how
they would be, first of all, M. Nettler, they're all
you' ve stated, within 200 feet of the property in the
application, is that correct?

MR NETTLER  That's correct.

CHAI RVAN GRI FFI S: The issues that have
been laid out in terns of what type of inpact
distinctively and uniquely that would affect these
people nore so than the general public go to traffic

i ssues, to property val ue. Property value al so goes
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to property danmage, that is value as you' ve indicated,
M. Nettler, would be, | would inagine you're going to
argue dimnished if the addition was put on and the
use conti nued.

There are environnental inpacts. | would
put that also within traffic in terns of fumes, but
also you've indicated environmental noise inpacts
which | think stand on its own, and also the renoval
of trees which goes to a larger heading that | heard
you say was the vistas that would be changed. | think
you would argue dimnished to the negative inpact of
the adjoining properties. And events that didn't seem
to evidence new, but also were redundant as sone of
those issues, fit into those issues, maybe bring it to
a worse |level in your opinion.

Am | m ssing anythi ng?

MR NETTLER | think that's a good

synopsis, so far

CHAIRVAN (RIFFIS: | like doing that, it's
easi er.

Ckay, then let's nmake sure we have exactly
how many people are in there. | have you representing
11 households, M. Nettler. |Is that correct?

MR NETTLER Vel |, there are 11
househol ds who had signed in on your -- but let's see.
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Nettler, counting his count, |
MR NETTLER
|'ve taken out of that
fromthe |ist.
CHAI RVAN GRI FFI S:
MR ETHERLY: So
Nettler's original subm ssion

associated wth his group

subtracting six.

M. Chairman, |

There are 33,

the ones that

171

believe M.

believe it's 33.

correct. And
we went through
Fabul ous cl arification.
from Exhibit 1 of M.

there were 33 nenbers

from which we are

MR NETTLER  That's correct.

(Pause.)

MR NETTLER Excuse nme. It's just four
that are being renoved.

MR ETHERLY: Four individuals from your
list?

MR NETTLER Right. 1've been corrected
t hat Beckner and Hunsicker were not on ny original
l'ist.

(Pause.)

CHAl RVAN GRI FFI S: Ckay, we're going to
take our tine doing this so we don't mss anybody.
Cearly, if we get through this and you think you
haven't been heard, but we have a huge list from M.
Nettler. We have a list of our own that were actua
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subm ssi ons. And then we now have the sign-in and
that's what's taking us some time in naking sure that
we're not throwi ng sonebody out needl essly. Because
now what I'd like to do is hear a brief deliberation
from the Board first, wunless you want to hear
opposition to the party status.

Wiy don't we start with that, M. Dwer
Is there any opposition fromthe Applicant to granting
the party request of this group?

M5. DWER No, M. Chair, we have no
opposi tion.

CHAl RVMAN RI FFI S: Ckay, is this group
going to be identified in any such way, M. Nettler?

MR NETTLER Yes, |'ve identified in ny
subm ssi on as The Nei ghbors.

CHAI RVAN GRI FFI'S: I ndeed. Board Menbers?
Everyone clear on the --

MR NETTLER: I understand anot her
individual, Henry Little, has asked to be a separate
party.

That's right, he's already on there as a
separate party.

CHAl RVAN GRI FFI'S:  Yes.

MR NETTLER R ght.

MR ETHERLY: M. Chair, | think I'm
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fairly clear on M. Nettler's submssion and would
probably not have any concern about the application.

I nmean perhaps, M. Chair, what | mght
suggest is maybe once again, as you noted, we m ght
have to pieceneal through this, but perhaps as a
suggestion we could read M. Nettler's Exhibit 1, nake
sure we have the appropriate nmenbers of that
subm ssion highlighted, drop off the individuals that
have been dropped off by virtue of testinony today and
then read through very quickly our request for party
status |ist which are probably going to be
significantly overl appi ng.

CHAIRVAN GRIFFI'S: R ght.

MR ETHERLY: Just to make sure.

CHAl RVAN GRI FFI S: Let's go ahead and do
t hat . If you wouldn't mnd taking that wup, M.
Nettl er. | need you to pay attention, clearly, that
these are the people that were on your |ist and those
in attendance, if you don't hear your nanme and you
think you're supposed to be on this Ilist. And then
we' || get the phone book out and see how that plays.

MR NETTLER You are going to read the
list wwth the deletions or without the deletions.

CHAl RVAN GRI FFI S: He's going to add the

del et i ons. So he's not going to read -- see that?
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W' re already getting ahead of oursel ves.

Read the folks that are on your list and
then we will identify those that were del eted.

MR ETHERLY: Mght | make a suggestion?
Wy don't we do the followng: you offer the list or
offer the notes off of your list that should be
del eted. That way we can put this list to bed.

MR, NETTLER  Correct.

MR ETHERLY: And then we need to
reconcile the request for party status list that the
office received which probably overlaps substantially
with the Chair's permssion, of course, and then
finally cross referencing the submssions from the
sign ins today.

MR NETTLER | think that's a better way
of doing it.

Neely is not -- Cberdorfer is on. But

let's the ones that are off on ny list. (berdorfer is

on. Neely is off. Tennille is on. Nam on is on.
Rodriguez is on. Ince is on. Both is on. Poole is
on. Kauf man is on. Mal atesta is on. Hoss is on.
Pelletreau is on. Fetterman is on. Bartoni is on.

Badam is on. Afzal is on. Wod is on. Vannenman is
on. Stern is on. Taylor is on. Tesbl um and Evans

are on. Chain are on. Hamlton is on. GCaig is on.
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Moreno is on. Little is off. Siegel is on. Harter
is on. Atkeson is on. Carabette and Mlinaroli is
on. Sotsky is on. Peters is on and Rooney is on.

(Pause.)

CHAIRVAN GRIFFI'S: M. Nettler --

MR NETTLER | should just tell you that
Badani is part of -- as | see on the list, is part of
Neely. That's on --

CHAl RVAN CGRI FFI'S: Excuse ne?

MR NETTLER If you look at item 12 on
your list, you'll see that Neely and Badam are
together as separate and | had included her on ny
list. She's on the top of the second page. She woul d
cone off ny list.

CHAIRVAN GRIFFI'S: Do we have them |isted?

Did you say cone off your |ist?

MR NETTLER Ri ght . She and Neely have
sought separate party status.

CHAl RVAN QRI FFI S: Ckay, at this point |
have for request for party status not being identified
with M. Nettler. | have a Spencer Rich Dorothy, 3301
Newark Street. Are you present? And that is correct,
you're not with M. Nettler? Good.

| have a Neely household, 3207 H ghland

Place. |s that correct?
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Jon Thoren of 4039, that's correct? And

when | say that's correct, you're agreeing with the
fact that you are wanting to put in individua

requests for party status.

| have Bruce and Sally Beckner, is that
correct?

St even Hunsi cker, 3083.

I have a Joan MlLaughlin and Charles
Bri ody.

And then | have Henry Little at 3220, is
that correct? Ckay.

And there will be a need for -- oh yes,
we'll take yours up in terns of tinely filing.

Right, you'd like to join M. Nettler's
group, is that correct?

M. Nettler, are you anenable for a
friendly merger?

MR NETTLER I''m anenable to a friendly
ner ger .

CHAl RVMAN GRI FFI S: Al right, we'll put
them down. Ckay. Any | mssing any request for party
status in opposition? Is there anyone here that
t hi nks they have --

M5. RRCH | will nerge mne with R chard

Nettl er.
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CHAI RVAN GRI FFI'S:  And your nane is?

M5. RICH Dorothy Rich.

CHAI RMVAN &Rl FFI S: Dorothy Rich has
indicated that she would also like to join the party
status of M. Nettler.

M. Nettler, | will take your disagreenent
if you scream objection, otherwise, we'll just
progress wth the flow that we're going.

Yes sir?

MR THOREN I''m Jon Thoren. I'"'m not in
opposi tion.

CHAI RVAN (RIFFI'S:  Ah, very good. Thanks.
So you are requesting party status in support, M.
Thoren. Ckay.

Wo else? Am | mssing anyone else that
believes they have a request for party status in
opposition to the application that has not been called
out ?

It can't be that easy. |It's only taken us
an hour and a half.

W have a party in support application,
the Friends of NCRC. W have party request in support
from Kat harine Marshall. VW have party in support,
M. Thoren who has just indicated as such. Are there

ot hers?
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(Pause.)

MR WLLIAMS M. Giffis?

CHAIRMAN CGRIFFIS:  Yes, M. WIIlians?

MR W LLI AVE: M. Giffis, agai n,
Lindsley WIllians for the record. | worked in 1998
with the Haas' who are ny neighbors. Neither of them
is here today. They requested party status. Cearly
if they're not here today, they wll not be asking
guestions in the nature of cross exam nation. It
woul d be ny suggestion that you blend themin with M.
-- the group here for today, but if there's a question
about establishing them as a party status at a later
peri od, perhaps you could take it up at that tine.

CHAIRVAN GRIFFIS:  Yes. No, | don't want
to take it up at another tine.

Al t hough that nakes perfect common sense,

M. WIllianms, no, | can't decide that they're going to
join. If they're here, they're here. They can answer
that. Qherwise, they're going to stand alone on the

subm ssion that's witten.

Ckay, our next great process is to pull
out -- I"'minto showing you our files today, so | hope
you all are very interested. This is the amount of
request for party status documentation that we got and

now we are going to go through this, actually, this is
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in process, has been for sone time, pulling out anyone
that actually submtted a request for party status of
which we're going to have to deal with that hasn't
announced thenselves, isn't on sonebody's I|ist.

So while we're taking up M. Nettler's
request for party status, that is going to be nicely
filed and organi zed, hopefully to ny right.

Board Menbers, questions, problens?

Yes, we're taking up M. Nettler's party
status, The Nei ghbors.

M. DWER M. Chairman, could | just
suggest for purposes of clarification that the group
be given a different name because there are many
nei ghbors in the room some of which are in support,
so perhaps this could be the Qoposition Neighbors as a
gr oup.

CHAI RVAN GRI FFI S: You know, we could be
briefed on the nane. | do take this very seriously,
but there's nothing wong wth a little hunmor to cut
the heat in this room

M. Nettler, is that understand, the nane,
how it mght be confusing? Are you anenable to
adopti ng a new nane?

Do you need to caucus on that wth your

entire group? Al | need is sonmething that's going to
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be very identifiable that we wll quickly be able to
refer to. | imagine that everything that is put in
will be from that group, and so it is inportant to

have a nane that is identifiable.

| guess the point and clearly what's going
to be said is that some neighbors are in favor and
sone are in opposition.

| don't think -- while he's conferring, he
doesn't need to hear this, | don't think the Board is
del uded enough to realize that a naming of a group
will somehow sway us in understanding what their --
I ndeed.

(Pause.)

MR NETTLER Wy don't we do it as the
Qoposi ng Nei ghbor s?

CHAl RVAN GRI FFI'S: Ww.

MR NETTLER  Nei ghbors One, how about ?

From what | wunderstand from Ms. Dwer's suggestion,
the other -- we have those who are seeking party
status in support are either the Friends or

i ndividuals who are going to be known by their nane.
There's no one else seeking party status as The
Nei ghbor s.

UNI DENTI FI ED SPEAKER: I'm seeking party

status as a nei ghbor.
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CHAIRVAN GRIFFI'S: Before this really gets

out of control, | can't have anyone talking in the
hearing room for two najor reasons. One, it's
di sruptive and the second is you're not on the record,
although it's being said in the room

M. Nettler?

MR NETTLER If that's not a problem why
don't we have O eveland Park Neighbors. Wy don't we
just do that, our group is called develand Park
Nei ghbors, it's an ad hoc group of individuals.

M5. DWER  That's fine.

CHAIRVAN GRIFFIS: | think the Board w |
take note of the objection and clearly identifying as
a group by name does not -- it nay be presunptuous in
terms of what and how large it actually is and | think
that's the concern. So | think we can nake note and
certainly in our order that goes out, we can nmake
great note of what that is and believe ne, the parties
are listed and the individuals are |isted.

| guess -- there it is. W have now what,
C evel and - -

MR NETTLER O evel and Park Nei ghbors.

CHAI RVAN GRI FFI S: CPN. Boy, let's hope
that's the hardest issue we have to get through.

What is next then, let me run through.
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I"mgoing to go on the list of people that | have of
peopl e that were submtted. No, maybe we shoul d act
on M. Nettler's party status. Are there any other
guestions?

You're going to have to help if I've said
this before, M. Nettler. It's already been a |ong
day.

You have participants in your group that
did not individually submt an application. Have |
brought that to your attention already?

MR NETTLER  Yes, they've done so through

CHAl RVAN GRI FFI S: Ckay, and | just want
to make total clarification that in that group you
are, in fact, representing and that will serve as the
application for party status.

MR NETTLER R ght.

CHAl RVAN GRI FFI S: Ckay. Any concerns,
guestions?

Board Menbers? W've run through, the
itenrs have been identified. W've all reviewed the
applications.

Very well, do | have any objection of
granting party status to the Cevel and Park Nei ghbors,

as defi ned?
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MR HOOD: No objection.

MR ETHERLY: No objection.

CHAl RVAN @RI FFI S: I take it as the
consensus of the Board and we w Il bestow the great
honor of party status on the O evel and Park Nei ghbors.

M. Nettler, you will be representing that

gr oup. VW will anticipate that you or your designee
be a participant in this proceedi ng. That neans we
wi Il have you for cross exam nation purposes and not a
table or a large panel, unless of course, you are

unabl e and you can desi gnate one ot her person.

Next, then if | could, I'"m going to have
Ms. Dwyer stay at the table. You guys, | think I'm
finished with for the inmmediacy. I will ask if you

have, M. Nettler, any objection to the next party
statuses as they cone up, but I'd like to get the next
three people up that are requesting party status and
oh gosh, | hope |I have this all correct. Dorothy R ch
-- oh yes, indeed, see. You're just going to have to
keep ne organi zed. W have Neely, Jon Thoren. [ m
sorry, M. Thoren, you can remain seated. W'Il| take
you up in a second.

| have Beckner. |Is that three? Yes.

M. Beckner, if you wouldn't mnd having a

seat? 1Is there not a spare chair in the house?
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If I could -- is John around? |If | could
have soneone from staff just help pull out sone extra
chairs, | think we're going to need some down in this
area. W have Neely, Beckner --

(Pause.)

CHAI RVAN &R FFI S: Good, tell nme who |
have in front of ne? W'I|l start on ny left.

M5. NEELY: |I'm Gaylord Neely. | live at
3207 Hi ghl and Pl ace.

CHAI RVAN GRI FFI'S:  Ckay.

M5. BADAM: |'m Linda Badam. | live at
3207 Hi ghl and Pl ace.

CHAl RVAN GRI FFI S: And you're a single
party?

M5. BADAM :  Yes.

CHAIRVAN GRIFFI'S: Do you want to briefly,
you' ve identified several issues of concern. First of
all, Exhibit 76 is their party status application.
They are nunber -- did you have an opportunity to sign
in on the party status request?

MS. BADAM : Line 12.

CHAl RVAN Rl FFI S: Thank you so nuch.
I ndeed, there it is. And then yes, Board Menbers if
we just look to 12, they're the adjacent property and

they have identified several issues of unique inpact.
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"1l go through a few of these, but garbage and trash
pick up is one of the pieces, expansion to the main
house and that inpact on their adjacent property.
View and noise issues, traffic and parking, and of
course, economc factors. I's there other issues that
you want to -- or let nme say does the Board have any
guestions?

VR, HOCOD: M. Chairman, you said they're
designated as No. 12 on the map that we have in front
of us?

CHAI RVAN GRIFFI'S:  That's correct.

MR HOOD: Wth that, | wouldn't have any
probl em maki ng them a party.

MR ETHERLY: | would agree, M. Chair.

VI CE CHAI RPERSON RENSHAW  That's fi ne.

CHAI RVAN GRI FFI'S: Ms. Dwyer?

M5. DWER W have no objection.

CHAl RVAN CGRI FFI S: Any other? Ckay. I'n
which case, | take it as the consensus of this Board
to grant party status and how do you want to be
represented? | need one person in the party?

M5. BADAM: [|'Il be speaking for us.

CHAl RVAN GRI FFI S: Ckay. And you are
Li nda -

MS. BADAM : Badami .
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CHAl RVAN Rl FFI S: Badam , very well.

Thank you

M5. BADAM : Thank you.

CHAI RVAN GRIFFI'S: Next, who is there?

M5. BECKNER I'm Sallie Beckner, | live
at 3225 Highl and Pl ace.

MR ETHERLY: For the benefit of ny
col  eagues that would be party status application
Exhibit No. 82.

CHAl RMAN QRI FFI S: And do you know what
nunber you're on the list?

M5. BECKNER  No. 11.

CHAl RVMAN QRI FFI S: | ndeed. And you are
the other adjacent neighbor attached to the property.

Cay.

M5. BECKNER  Yes.

CHAI RVAN (R FFI S: You've also talked
about the inpact of the increased children on the open
pl ayground which is directly adjacent, obstruction of
view to open space and several hazardous conditions.

Are there other issues that you find
uni quely qualify you as in requesting party status?

M5. BECKNER Vell, ny husband has a
couple, but | assunme traffic was on there as well.

CHAI RVAN CGRI FFI' S: Yes.
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M5. BECKNER | have another issue that

hasn't been brought up because we have not seen any
structural engineering reports and |I'm concerned about
water run off and the change of the slope of the |and.

My property is right adjacent to the playground. And
where a lot of this building and this digging of

direct is going to take place and we know nothing

about --

CHAIRVAN GRIFFIS:  Can we call that civi
issues and storm water nanagenent? Cay. Gvil
engineering is what | nean, not civil as in let's be
ni ce.

(Laughter.)

Ckay, you had additional ?

MR BECKNER No, | didn't have anything
addi tional .

CHAI RVAN GRIFFI'S:  Let ne ask because this
will be even nore pertinent as we nove on, is there --

those issues are uniquely affecting and you don't
believe that M. Nettler representing the |arger group
could represent vyour individual issues. I's that
correct?

M5. BECKNER No, | don't.

MR BECKNER The issues that we've

identified are to sone degree unique and are not
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shared by the nenbers of the Nettler group. And |

want to tell the Chairman that we will coordinate our
work with the Nettler group to avoid duplication of
testinony and giving cumnul ative evidence. | know you
are concerned about that.

CHAI RVMAN GRI FFI S: Ckay, | think that
woul d be excellent. | would push you again to say
then why wouldn't you join and be a participant in
that one party?

MR BECKNER  Because | |ive next door and
when the school lights off a gas blower at 7 a.m on
Sunday norning, |I'm the first guy that it wakes up
fromthat.

CHAl RVAN CGRI FFI S And | think that's
true. Ms. Dwyer, any objection to granting party
status?

M5. DWER W have no objection.

CHAI RVAN GRI FFI'S:  Board Menbers?

MR HOOD: No objection.

MR ETHERLY: No objecti on.

CHAIRVMAN GRIFFIS:  Very well, | take that
as a consensus of the Board then and grant party
st at us.

Now also to be very clear in terns of

cross examnation and questioning, in case anyone
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hasn't been through this before, you think prelimnary

matters take a long tine, cross examnation will take
an extensive anmount of time, conceivably. It has in
the past. [I'mnot sure if it wll at this one.

Wio will be representing your party?

MR BECKNER | will be.

CHAI RVAN GRIFFI'S:  Ckay. Very well, thank
you very mnuch.

W now have three parties in this case
Let us her from -- M. Hunsicker. M. Little. I's
there anyone else that thinks that they put in a
request for party status in opposition? Request for
party status in opposition? Yes sir.

Al right, I'm having trouble hearing you.

Let ne nmake sure that | understood. You are part of

the Nettler group, is that correct? That's okay. I
want to know of people outside of Nettler, outside of

party status we've granted that believe they are not

i ncl uded.

Al right, in which case, sir?

MR HUNSI CKER: | am Steve Hunsicker. I
l[ive at 3083 Ordway Street. | believe I'm--

CHAI RVAN GRI FFI'S: No. 2.
MR HUNSI CKER: Yes, No. 2. That is

directly across the street from the NCRC entrance on
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O dway Street. |'ve lived there for 15 years. \%%

direct unique inpacts are addressed in ny papers, but
very briefly starting in 1994 | was part of a group
that negotiated for |andscapi ng, permanent | andscaping
along the Odway Street |andscape. That would be
replaced by the NCRC proposal by a wall of
institutional buildings. That is directly across the
street from ny house.

M/ driveway is directly across the street
from their entrance. | experience routine and
mul ti pl e NCRC vehicle turnarounds in ny driveway which
has damaged the driveway and ny property.

I''m al so concerned about the construction
of the new building. The civil engineering point
rai sed before is particularly pertinent to ne whereas
people on Hghland Street I|ive upstream from that
drai nage problem 1| live downstream from that drai nage
problem and |I'm concerned that the storm sewer right
in front of ny house which has been overwhelned in the
past wth NCRC runoff would be overrun again, this
time with construction debris.

I would like to address these particul ar

concerns in very short testinony. I also nmay
participate in cross examnation but | certainly
understand the need to avoid redundancy and | wll do
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t hat .

CHAl RVAN GRI FFI S: But you would like to
be able to participate in cross exam nation?

MR HUNSI CKER: | would like to have the
opportunity to do so. | wll not be redundant of any
Cross exam nati on.

CHAl RVAN GRI FFI S: You don't think you
could do that facilitating through M. Nettler?

MR HUNSI CKER I wll cooperate and
listen very closely to M. Nettler's group and his
cross examnation and I will not be redundant.

CHAIl RVAN  GRI FFI S: What about when |
require filings of fact and conclusions of |aw?

MR HUNSI CKER: | will be prepared to do
so.

CHAI RVAN GRI FFI'S:  Indeed. M. Dwyer?

M5. DWER W have no objection.

CHAI RVAN GRI FFI'S:  Board Menbers?

VI CE CHAI RPERSON RENSHAW  No obj ecti on.

CHAl RVAN GRI FFI S M. Hunsicker, we've
heard fromnot orally today, but from subm ssions from
two neighbors that are close in proximty to you and
I"'mnot certain how -- in fact, three, counting the --
well, M. Little who we will hear fromshortly.

I guess |I'm just wondering how you could
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not be redundant. Now you've tal ked about danmage to

your physical property of which M. Nettler actually

al so brought up. So | imagine that's going to be
addressed. That was the one key piece that | heard.
In terns of storm water rmanagenent, you have

representatives on O dway.

Were am | led to grant you a unique
situation and party status?

MR HUNSICKER  Well, as | nentioned |I am
directly across the street from the NCRC entrance on
O dway Street. M/ driveway, | suspect, is very
heavily utilized, nore heavily utilized than nost, if
not all of the other driveways on Odway Street by
peopl e that are turning around. Consequently, there's
very real damage to ny driveway.

Secondl vy, I partici pat ed I n prior
resolutions with NCRC that would be destroyed by what
they' re proposing in this application and finally, as
| nmentioned, there are storm sewers directly in front
of ny property.

CHAIRMAN GRIFFIS: | see. So the drainage
on Ordway goes towards your property?

MR HUNSI CKER  Yes.

CHAI RMAN GRI FFI'S:  Any ot her concerns?

MR HOOD: M. Chairman, if | could just
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M. Hunsicker, to nmake sure | understand.

M. Hunsicker, your driveway, | could draw
a straight line from your driveway to the entranceway
of NCRC?

MR HUNSI CKER  Yes.

CHAI RVAN GRI FFI S: Wiat | ot nunber are
you?

MR HUNSI CKER  822.

MR HOOD: No. 2 on our nap.

VI CE CHAI RPERSON RENSHAW On the map it
| ooks as though you're to the side, not directly
across fromthe subject property.

MR HUNSICKER: The driveway that | share
with nmy neighbor is on ny east boundary and so | say
it's directly across the street by a straight line, it
is to ne. I look at from ny dining room wi ndow and
see the entrance. |It's certainly the closest driveway

proximate to that entrance way on ny side of the

street.

MR HOOD: And your driveway is being
utilized?

MR HUNSI CKER  Absol utely.

MR HOOD: Wth that, M. Chairman, | have
no problem granting M. Hunsicker -- I'msorry, did I

pronounce that correctly?
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MR HUNSI CKER: It's Hunsi cker. | answer

to anyt hing cl ose.

(Laughter.)

CHAIRVAN GRIFFIS: | think | started a bad
trend.

There is then -- | do believe we have a
consensus.

MR ZAI DAl N: He brings up the issue of

storm water nanagenent and obviously that's a big

i ssue for the Buckners, | believe it was.

It would be nice to -- | would assune that
you're not -- it would be nice to see those two groups
nerge and cover that topic together, but | don't know

if that's possible.
CHAI RVAN (RIFFI'S:  Absolutely. One of the
responsibilities also, as you're well aware, or naybe

you' re becom ng aware, we haven't even gotten into the

heart of this case and it's 3 0'clock. Ve will not
finish this today. So you will be required or in
order to participate as a party, we wll be seeing you

for nunmerous times that we do have these hearings. So
you can all take that into account.

I think | am fairly convinced in the
uni queness in ternms of the actual drainage off of

O dway that M. Hunsicker would be -- have a unique
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perspective and lend itself to participating as party
status, unless there are further concerns?

MR HUNSICKER  That's fine.

CHAl RVAN GRI FFI S: Very well, we wll
best ow such an honor by consensus of the Board.

MR HUNSI CKER: Thank you.

CHAI RVAN CRI FFI S: M. Little? Is that
correct?

MR LITTLE That's it.

CHAI RMAN  GRI FFI S: That's process of
elimnation for you, isn't it?

Yes sir, now we have a problem with your
appl i cation.

MR LITTLE: It arrived |late.

CHAl RVAN GRI FFI'S:  Yes.

MR LITTLE By a day because | faxed it
the night before 14 days ahead of tine and 1've got
evi dence of the fax cover here. It went through. It
arrived on the 28th in your office here, just 14 days
from t oday.

CHAIRVAN GRIFFIS:  Ww.  You faxed it from
California, is that correct?

MR LITTLE: Wich is where | |ive.

CHAIRVAN GRIFFIS: That's a long trip and

okay, when did you fax it in?
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MR LITTLE: The 28th.

CHAl RVAN (Rl FFI S: At 3:05 p.m I's that
correct?

MR LITTLE: M/ says 1636 p.m which is
western tinme, so you got it after hours on the 28th,
it wll be 7 o' clock, 7:30.

CHAl RVAN QRI FFI S: Vell, we gave you an
hour. It was due on the 28th at close of business.

MR LITTLE: Wll, the facts are that |
got it there three hours late or so. |If | overnighted
it, you would have had in the next norning by about
10.

CHAI RVAN (R FFI S: For clarification, M.
Little, well, you don't have this. There is a snall
| ot that separates you from NCRC?

MR LITTLE: No. I'mthe three lots. W
share a common fence w th NCRC

CHAI RVAN GRI FFI'S: | see.

MR LITTLE There are those three |ots,
kind of triangular shaped in total on Ordway Street to
t he west.

CHAl RVAN GRI FFI S: Cay. Does anyone
have, M. Little, here's the issue. You were a little
confused by the tine zones in getting this in?

MR LITTLE: No, | just was -- |I'mgetting
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older and I"'ma little confused occasionally.
(Laughter.)
CHAl RVAN (Rl FFI S: I don't know what ny
excuse is.
So you were thinking it was supposed to

cone in that day? G ve nme sonething.

MR LITTLE: | lost track of tinme and |
realized late in the day that | needed to get it out
and | did it as expeditiously as possible. If I'm
late, I'mlate. That's your judgnent.

CHAI RVAN  GRI FFI S: Vell, we have a

differing opinion, so |I'm not going to bel abor that
t oo nuch.

Ms. Dwyer, you have an opinion on the
| at eness of filing?

M5. DWER | don't have an opinion on the
| ateness of the filing, but an issue regarding the
filing itself. And while ordinarily we wouldn't
object to party status for an adjacent property owner,
as M. Little has indicated, he doesn't reside there.
He's living in California, so ny question would be to
what extent is he famliar wth the use of the
property to be able to offer sone unique perspectives
since he is, as of this date, not living there and

certainly not experiencing any of the activities or
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i npacts that sone of the other neighbors have raised.

MR LITTLEE WMy | respond to that?

CHAl RVAN GRI FFI' S:  Yes.

MR LITTLE: First of all, | experienced
it for 14 years. One of ny sons went to NCRC Ve
lived there from 1984 until 1998 and for professiona

reasons noved to California, but we do intend to go

back which is why we rented the house. It's been
rented now for five years. But the inpacts that are
uni que are quite obvious. W're going to be closer

than that wall away from a huge wall of building,
twice the size of our house. It's going to be like
living next to one of the walls you see out along |-66
going to Dulles Airport. It's that. And so all of
the inmpacts of noise, visual, air conditioning units
are anplified, particularly ny wife and I who own the
house and we'll noving back there, spend an awful | ot
of time out in the backyard and all the neighbors
behind nme can attest to that because we used it
greatly during the summer and it's going to greatly
i mpact our quality of life, not to say econom c val ues
and ot her issues.

CHAI RVAN (Rl FFI S: Does your house sit on
all three lots?

MR LITTLE  Yes, well, but it's literally
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probably six or seven feet away from the fence and we
did get a variance fromthe Board of Zoni ng Adj ust nent
to add an addition on to our house and then their
building is going to be built 10 feet on the other
side of that fence. So we're talking about --

CHAl RMAN GRI FFI S: W're going to check

into that.

MR LITTLE | don't do it the way NCRC
didin 1994. | was party --

MR ZAl DAI N In ternms of the proposal

"Il save you sone tinme from digging out the plans
you're next to the bi ke house?

MR LITTLE: No, the west side.

MR ZAI DAIN.  Ckay.

MR LITTLEE And | will go out of ny way
to cooperate with M. Beckner and M. Beckner and
St eve Hunsi cker

CHAl RVMAN  CGRI FFI S: Here's a practica
matter. Are you going to be in town for the entire
pr oceedi ngs?

MR LITTLE: It depends on how |ong they
go on. I'"m here for a week, so |I'd be glad to go
start up tonorrow and go right through the weekend.

CHAl RMAN GRI FFI S: VW neet one Tuesday

each week. Luckily, there's only one Tuesday in each
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week.
MR LITTLE: | can stay next week. Here's

ny view right now, fromny view, just to get an idea.

And that's going to be -- | won't be able to see any
of this. It wll be blanked out. That's ny back
yard. That's when | | ook out one of ny little w ndows

next to a fireplace. Do you want to pass this around?

CHAIRVAN GRIFFI'S:  So you think you have a
unique view? W've heard other parties clearly that
are concerned about the lack or loss of and you
i ndi cate that you have a uni que --

MR LITTLE This is what | |lose 17 feet
away.

MR ZAl DAI N I think you bring up an
inmportant point, M. Chair. As we've gone through
t hese bigger cases we have a lot of party status, we
get a lot of requests for continuances because
sonmebody can't make it and we're trying to bal ance 15
peopl e's schedules and things |ike that. | nean |
have sone concern that you don't live in this state,
et alone on this side of the country. Are you sure
you can cooperate in this?

MR LITTLE: | can cooperate. 1'Il do ny
best . I will cooperate. Il will also cooperate with

t he Beckners and --
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MR ZAl DAI N: | can tell we'll probably

going to be here until Halloween as it is. | nean the
way these big things go and | just think that he needs
to have sone clarification that this is a greater
burden that we're putting on you. As we get into
this, the schedule is very, very inportant and | don't
think that this Board would l|ook favorably on a
request for continuance because sonebody couldn't get
back into the state.

CHAl RVAN GRI FFI S: M. Zaidain brings up
an inportant point that | think everyone should hear
and that is when we do start getting requests for a
conti nuance, because of people's schedule, the Board's
going to have to err on the fact of how nany people
can show up and we are going to hold pretty -- there
are a lot of schedules and the nost inportant schedul e
in this is ours, of course. | say that with sone
seriousness. But the point is w're going to try to
get you in as we continue this to get this done as
qui ckly as possible. So there are going to be tines
where we're just going to have to take an afternoon or
a norning that we have and we schedule things out
three nonths at a tine. So it kind of gives you an
i dea. VW're booked wuntil April, | think at this

point. Anyway, we're just so darn popular, | guess.
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That being said, M. Little, have we

di ssuaded you? Have we persuaded you? Are you
standi ng on your party status application?

MR LITTLE: Yes, | am And | wll not
seek any continuances on ny part for not being able to
be here, | prom se that.

CHAIRVAN GRIFFIS:  Well, we can't take you
-- anything could happen. Any conpl aints, concerns?
"' m somewhat noved by the fact that M. Little is also
of unique location. | do think it could, in fact, be
represented but as M. Little wants to stand al one, |
have no objection to it wunless there are other
obj ections from Board.

M. Nettler, you approached the table, is
there an objection to party status of M. Little?

MR,  NETTLER I was going to ask a
guestion, but it's been responded to.

CHAl RVAN GRI FFI S: Thank goodness. That
being said, we'll take that as the consensus of the
Board, M. Little. Congratulations, if that is so
necessary or deened.

Ckay, let's go to parties in support. I

have Friends of NCRC and | believe Anne Large is
representing that? Very well, if you wouldn't m nd,
let's fill the table up. Let's get M. Thoren up
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because we've called him three tinmes and he probably
ought to come up on this one.

Is that everyone in opposition? Everyone
in opposition? Anyone here think they are a party in
opposition that we haven't dealt w th?

Looks pretty clean. Ckay.

(Pause.)
MR ZAl DAl N | guess we can do a roll
call here. Is this Katharine Lee Marshall? Are you

here in opposition or --

CHAI RVAN GRI FFI'S:  No, she's a proponent.

MR ZAIDAIN. Ckay.

CHAI RVAN (R FFI S: I  think we have
everybody. W're being slow, but we're being correct.

MR ETHERLY: So, M. Chair, just to
sumarize from the opposition standpoint, we have a
group represented by M. Nettler. W have Neely,
Beckner, Hunsicker and Little that covers all of the
opposition parties.

In terms of the pro applicants for party
status, we have once again, M. Thoren, Friends
organi zation or group and Ms. Marshall

MR HOOD: | have a different list. Could
you go over your opposition list?

MR ETHERLY: Once again, M. Nettler's

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

204
group, Neely, Beckner, Hunsicker and Little.

CHAI RMAN  CGRI FFI S: Neely is being
represented by Linda Badam .

MR HOOD: W're mssing one and | can't
read ny own witing, but | want to say --

CHAI RVAN CGRI FFI'S:  Badam .

MR HOOD: Ckay. Al right, but she's
going to be the one representing?

CHAI RVAN CGRI FFI'S:  Correct.

MR HOOD: Ckay. | wote her nane. Ckay.

CHAIRVAN GRIFFIS: In terns of parties and
I'"ve overlooked the fact, but in terns of party
status, we're also looking for a presentation of a
case and so | probably should have said that earlier
to scare nore of you, but nonetheless, there it is.

W don't often have parties in support or
request for parties in support. | find it interesting
and | would like to hear from each of you and | think
what we need to just quickly balance is why you
believe the party status is inportant in support
rather than giving testinony in support and | |eave
that totally to you all, and then of course, to fold
in what |'ve been saying is it possible to join all of
you? Are you all looking to participate, present

cases, cross exanmine a wtness and do subm ssion
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filings as we require?

It's up to you. Let ne just ask, you are
Anne Large, is that correct?

M5. LARCE: Yes sir.

CHAl RVAN Rl FFI S: Does it matter, M.
Thoren, do you want to start? Actually, this is what
" mgoing to do.

M5. MARSHALL: Wiy don't you just start
here and go this way?

CHAI RVAN &R FFI S: Don't | have a hard
tinme with these things?

M5. MARSHALL: Yes.

CHAIRVMAN GRIFFIS: This is what |'mtrying
to do to get you all to hear each other, so |I'm going
to start wwth Ms. Large and then hear everybody and we
will decide then, we'll conme back after and maybe
sonething will happen. Sonetinmes | can predict where
I"m going with these things which may not nake sense
on the imedi acy, but there it is.

Ms. Large?

M5. LARGE: I"'m here representing the
Friends of NCRC W are a group of 194 people in
Washi ngton, D.C. One hundred thirty-nine of them are
in the ANC and 14 of themare within the nmap area that

you have. W request party status because we would
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like to present a case and we would like to be able to
cross examne and we were fornmed because we are a
group in the neighborhood and feel that the
representations of the how O eveland Park Neighbors
are not reflective of the viewpoints of t he
nei ghborhood as a whole. So we'd like the opportunity
to present that case as well.

CHAl RVAN CRI FFI S: So in ternms of the
outcone of this hearing, whether relief is granted or
is denied would have serious inmpact on those that you
represent, is that correct?

M5. LARCE: Yes sir.

CHAI RVAN GRI FFI'S:  Ckay.

VICE CHAI RPERSON  RENSHAW Are we
questi oni ng now?

CHAl RVAN GRI FFI'S:  Yes.

VI CE CHAlI RPERSON RENSHAW Now is vyour
case going to be different from that put on by the
Appl i cant ?

MB. LARCE Vell, 1'm not part of the
school . |'m part of the neighborhood and | believe
t hat there are negative consequences to the
nei ghbor hood, not just the school if the application
i s not approved.

W stated this on our application, but if
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the enrollnment is either stopped or curtailed, we
believe many of our group are parents or potential
future parents and we also believe that property
val ues are enhanced by the school as it is and it wll
be further enhanced by the proposal. And again, if
it's not proposed that won't happen.

And in our application as well, those who
live on O dway believe that the school's proposal wll
al so enhance the O dway Street and again, if it is not
approved, it will detract fromthat.

CHAIRVAN GRIFFIS: So you have additiona
evidence and case to present outside of t he
Applicant's case?

MS. LARCE: Yes sir.

CHAIRVAN CRIFFI'S:  Very well. Yes?

MR NETTLER | do have an objection to
t hem being recognized as a party. Wuld you like me
to go into this now?

CHAIRVAN CRIFFIS:  Yes, let's hear it.

MR, NETTLER First of all, they' ve
identified thenselves as sone association, albeit an
association that has nenbers from throughout the
District of Colunbia and only a limted nunber who are
in this particular area. | think in their subm ssion

3 they identified as part of it.
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As an associ ation what they have not filed
with you and so we have no opportunity to see whet her
it's accurate or not, they haven't filed with you any
articles of incorporation that shows whether they' re a
menber associ ation or not.

CHAIRMAN GRIFFIS: Let's get to the heart
of that objection. Meaning when you say "association”
a group of folks that have cone together on this
specific issue or are you |looking to get incorporated
as a capital association? |If you can talk about this,
t hen you probably should be joined in her.

MR THOREN. |I'mwlling to do that, but I
have sort of ny own situation, but |I'm one of the
organi zers of Friends of NCRC

CHAl RVAN GRI FFI S: See, it's not as easy
as it's going one side to the other.

(Laughter.)

MR THOREN. | could speak to that.

CHAl RMAN GRI FFI S: And then we'll return,
M. Nettler, to hear your --

MR THOREN: W are not a nenbership
organi zation. W are just a group of people that got
t oget her. There are no dues. W are not
incorporated. W are just people in the nei ghborhood

that came together and basically signed a petition in
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support of this. W have appeared at the ANC and a

couple other neighborhood organizations 1like the
G evel and Park Citizens Associ ati on.

CHAI RVAN GRI FFI'S:  Ckay.

MR THOREN And the develand Park
H storical Society.

CHAl RVAN GRI FFI S: So you're close to
association as this Cdeveland Park Neighbors are, is
that correct?

MR THOREN: | don't know if they've
actually formed a formal organization or not. | have
no know edge about that.

CHAI RVAN GRIFFI'S: Ckay, naybe that was a
bad anal ogy.

MR NETTLER If | mght commrent on that.
As | stated, we saw the standing on the individual
basi s al one, not as an association. Just recently, in
fact, last Septenber in Friends of Tilden Park, the
Court said if you are an association, albeit a |oose
associ ation and you do not have any nenbers, you do
not have standing. The only way you can acquire
standing is either if you have an association that has
a nenbership or if you are an associ ation that we have

CHAI RVAN &R FFI S: W can get to the
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bottom of that very quickly, M. Nettler. This group

is being fornmed on this single issue and is being
fornmed for standing before this Board and that's what
its party application is. |Is that correct?

M5. LARCE: Yes.

MR NETTLER Then the Court of Appeals
woul d say it has no standing then.

CHAIRVAN (RIFFI'S: It can have standing as
a group forned in party.

MR NETTLER Individuals within the group
can have standi ng. Those who can neet the test for
standing --

CHAIRVAN GRIFFI'S:  The point, M. Nettler,
whi ch goes to nmy question of do you have people that
have joi ned your application for party status that did
not put in specific applications for party status and
you sai d yes.

MR NETTLER Because | put in an
application for party status on behalf of all of
t hose.

CHAIRVMAN GRIFFI'S:  And how do you see that
as different than their --

MR, NETTLER: The individuals that | put
in for party status all live within 200 feet of the

property and have simlar --
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CHAl RVAN Rl FFI S: And in your own

statement opening up, if there was one person that
made the test for party status, all would nake it.

MR NETTLER No. |If there was one person
for making party status, | would represent the party
on their behalf. But if it was an association that
purports to say it is doing so on behalf of
i ndividuals, many of whom nost of whom according to
their application do not live within 200 feet of this
property, then it can say that the Friends of NCRC has
standing itself. It has to identify those individuals
who would and seek standing on behalf of those
i ndi vi dual s. That's the distinction between an
association that doesn't have nenbers and a non-
association that is seeking standing on behalf of
i ndividuals who live within 200 feet of the property.

CHAIRVMAN GRIFFIS: But it also goes to the
fact that we would have to agree with your other point
on opening that 200 feet was the base designation for
granting party status or not.

MR NETTLER Vell, the Court of Appeals
has already said that that's the case.

MR, ZAl DAl N | have a question on our
nap. | appreciate staff doing for us for this. I t

has identified several people as No. 18 and those are
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all menbers of Friends of NCRC Do you know who I'm

t al ki ng about ?

And this includes one that is adjacent.
Coul d you state your address agai n?

MB. LARGE I"'m not one of those. (%%
address is 3520 35th Street. I'm three blocks from
t he school .

MR ZAIDAIN. Ckay. 35th Street.

M5. LARGE: The corner of 35th and Porter.
It's on the west side of 34th Street.

M5. DWER And M. Chairman, if | could
just state for the record that both the Board of
Zoning Adjustnment and the Zoning Comm ssion have
recogni zed organi zations such as Friends of NCRC as
parties. One exanple would be the American University
Campus Plan case where there was an unbrella
organi zation that was formed in response to a canpus
plan application, so | think there is precedent for
both this Board and the Zoning Comm ssion and then
that carried through to the D.C. Court of Appeals. So
I would disagree that this has to be a nenbership
or gani zati on.

CHAl RVAN R FFI S: Was that group in
opposition or --

M5. DAWER  That was a group in opposition

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

213

at that tinme to the canpus plan

MR NETTLER And | did participate in
proceedings involving anerican University and there
was no objection raised as to standing. |'m pointing
out a D.C. Court of Appeals decision that was issued
this past Septenber which is the Friends of Tilden
Park in which the Court said specifically that if you
are an association and you do not have a nenbership
there are certain indicia that you' re supposed to --
you may have supporters of your cause, but you are not
an organi zation that by itself has standi ng.

MR ZAl DAI N: | was just going to suggest
that they do have from the map that |I'm | ooking at,
they do have representatives that are within 200 feet.

So why can't they constitute the Friends of NCRC and
then the group that M. Nettler has an issue with can
just be supporters of that group?

MR HOOD: M. Chairman, | would agree
wth M. Zaidain.

MR ZAl DAI N: If the whole entire group
was outside of the 200 feet, that's fine, but it's
not . There's people that clearly have standing here
and they can be part of this organization and nake the
sane case.

W' re kind of getting semantical on it.
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CHAl RVAN (Rl FFI S: | do agree and | don't

want to spend a lot nore tine on it. However, | do
recall and | can't recall the case, but we' ve granted
party status for people outside of 200 feet. It's
very, very rare, but there have been cases that have
been done. W've also granted party status for groups
of people of which several were outside. So | don't
want to make this nonunental, but it seenms to be a
fairly clean way that if the Friends of NCRC was to be
the core association of those within the 200 foot
radius of the property and then to be listed the
nuner ous supporters of that group, | think that would
be very appropriate.

M. Nettler, do you have any objections to
t hat ?

MR NETTLER My objection continues for
the reasons | stated, that it can't be on behalf of
Friends of Tilden Park and they haven't submtted, as
we did on behalf of the list that we had, an
i ndividual application on behalf of those three
individuals to give you an idea as to whether they are
uni quely affected by this situation as opposed to this
| arger group that sonehow lives around the District of
Col unbi a or el sewhere.

So ny objection stands, but --
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CHAl RVAN GRI FFI S: You have an objection

that we don't have paperwork on each of these
i ndi vi dual hormeowners wi thin 200 feet?

MR NETTLER No, there's no paperwork
that was submtted in support of themas distinct from
the Friends of Tilden -- the Friends of NCRC and based
on Friends of Tilden Park. As an association, they
woul d not survive. If they had submtted sonething
nmerely as a group, those three individuals, that m ght
be a different case, but that's not what they've done.

M5. MARSHALL: M. Giffis, may | ask a
guesti on?

CHAI RVAN GRI FFI S: If you turn your mke
on?

M5. MARSHALL: If the opponents to this project
are to be called the develand Park Neighbors and if
this group has a |lot of people from develand Park in
it, Ceveland Park isn't very big. Certainly, what
three or four streets. |f nost of them are O evel and
Par k nei ghbors, they deserve to be consi dered.

CHAI RVAN  GRI FFI S: Let me keep this
di scussion to the request and the parties at this
poi nt . My point is it's not nane. There's a | egal
standing issue that M. Nettler is bringing up and I'm

trying to get to the bottom of.
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M. MARSHALL: | know.

CHAIRMAN GRIFFIS: If it was as sinple as

j ust nam ng.

MR ZAlI DAl N I want to ask a real quick
guesti on. | don't have a scalable map here, M.
Nettler, could you just -- is Charles Both, Charles

and Deborah Both and Dorothy Rich, they're part of
your group, correct?

MR NETTLER Yes, you nade Dorothy Rich

part of ny group.

MR ZAl DAI N Unfortunately, | don't have
a scal abl e nmap. Do you know if they're within 200
feet?

MR NETTLER | know that Charles Both is.

MR ZAl DAI N: I'm trying to look at the
ot |ines. You provided notice to individuals? He

received a notice, okay.

And what about Dorothy Rich?

MR HOCOD: M. Zaidain, if it's the sane
as Spencer Rich, then they were provided notice. I'm
not sure if that's the sane househol d.

MR ZAIDAIN Wat's the address there?

MR HOOD: 3301.

MR ZAIDAIN. Ckay, | was trying to get an

i dea of what's 200 feet.
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M5, DWER M. Chairman, if | could just

say, | think M. Nettler has on his list individuals
who did not separately request individual ©party
st at us.

CHAIRVAN CRIFFI'S:  That's correct.

M5. DWER  And | think at this point if
we could have the Friends of NCRC as a party on behal f
of the naned individuals who live within 200 feet that
m ght be a conprom se position.

CHAIRVAN (RI FFI'S:  Ms. Large?

M5. LARCE: Yes, | would agree.

CHAI RVAN CGRIFFI'S:  That's anenabl e?

M5. LARGE: That's anenabl e.

MR ETHERLY: | was thinking along those
very sanme lines, M. Chairnman. Once again, M.
Thoren, you would fall into that category, correct?

MR THOREN. Yes. | would be happy to be

conbi ned with Friends of NCRC

MR ETHERLY: Ckay. VW'll get into your
request -- we may have talked a little bit about it.
You are a parent, correct?

MR THOREN. Yes, | have two daughters at
t he school presently.

MR ETHERLY: Are you famliar with the

three additional households that are denoted as being
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adjacent to your property heading away from the
subj ect site?

MR THOREN:. Yes, | am

MR ETHERLY: Are you aware if those are
al so parents?

MR THOREN. No. | believe that | amthe
only one on Odway Street who has children there
currently.

MR ETHERLY: Well, M. Chair, | would be
very anenable to the course of action that was
suggested by counsel for the Applicant. M. Nettler
makes an interesting argunent, but ny concern is that
if you take it to its logical conclusion it really
creates a high bar that runs the risk of preventing
the opportunity of individuals to participate and
that, I'ma little concerned about. |'m swayed by the
fact that you do have a nunber of individuals who have
been identified as being affiliated with this group
who are in the vicinity that give them -- and they
have property, legal property interests in adjacent
properties.

Clearly, | think the parental interests
there offer sonme additional neat as we deal with the
issue of social inpacts, both pro and con, wth

respect to the application before us. 1'd be inclined
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to nove forward in the direction that was | aid out.

CHAl RVAN GRI FFI S: Good. Thank you, M.

Et herly.

Ms. Large, |I'm indicating that we have
seven households that wll create the core of vyour
group. Is that correct?

M5. LARCE: That is correct.

CHAl RVAN GRI FFI S: Wiich leads ne to the
fact that it would be appropriate for us to have
listings of those names and addresses and | think we
will as we nove forward, M. Nettler, whether | was
direct on it or not that those that are in the area
that are interested in participating and supporting
that we have one representative, so | think it would
be absol utely appropriate for that to happen.

Any ot her questi ons? Any ot her
objections, M. Nettler?

VICE CHAI RPERSON  RENSHAW Just to
understand, M. Chairnman, the Friends represented by
Ms. Large, are you going to be the representative
t hen?

M5. LARCE: | am Although --

VI CE CHAI RPERSON RENSHAW  You wi Il subm't
paperwor k on those who you are representing?

M5. LARGE: Yes.
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VI CE CHAl RPERSON RENSHAW Such as what

M. Nettler did with his group?
M5. LARGE: Yes.
VI CE CHAI RPERSON RENSHAW  Ckay.

CHAl RMAN GRI FFI S: Was there a problenf

Ckay

M. Nettler?

MR NETTLER | want ny objection to
st and.

CHAI RVAN GRI FFI'S:  (kay, very well. Board

Menbers, any objections?

M. Thoren, it is correct that you have
joined this group?

MR THOREN:  Yes.

CHAl RVAN GRI FFI S: Very well, then not
hearing any objections from ny Board, | would take
that as a consensus to grant party status to the
Friends of NCRC as defi ned.

Let us to go Ms. Marshall.

M5. MARSHALL: I"'m not a nenber of any
gr oup. I"m probably the oldest person here and |
think maybe 1've lived 50 feet away from the entrance
to the school for 44 years and I'Il bet it's nore than
anybody else in this room has lived in that

nei ghborhood for -- right? No, one. kay.
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Al right, ny children didn't go there. |

don't have any connection with the school except that
| share the curb of Hghland Place with NCRC O
course, the traffic has increased.

VI CE CHAI RPERSON RENSHAW Ms. Marshall,
do you want to be a party?

MS. MARSHALL: | do.

VI CE CHAI RPERSON RENSHAW  You want to be
a separate party in support?

M5. NMARSHALL: Absol utel y. I'"m going to
be the remai ni ng nei ghborhood. 1've been in d evel and
Park for 44 years.

CHAl RVAN GRI FFI S: Do we need to get a

consensus on that?

M5. MARSHALL: | believe 1 live in
A evel and ParKk. | believe I'm a neighbor and |'m not
opposi ng.

CHAI RVAN GRIFFI'S:  Okay, Ms. Marshall, in

all seriousness, you did tinely file a request for
party status, part and parcel, what you're saying is
your unique standing actually is that you have great
hi story --

M5. MARSHALL: Absolutely.

CHAI RMAN  CGRI FFI S: And let us say

per spective of --
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M5. MARSHALL: Perspecti ve.

CHAIRVAN GRIFFIS: O what has been there
and what may wel |l be any sort of adverse --

M5. MARSHALL: | can't see what different
ten kids are going to nake.

CHAI RVAN GRI FFI'S:  Ckay.

VI CE CHAlI RPERSON RENSHAW How is she nore
af f ect ed?

CHAl RVAN @RI FFI S: | can't answer that.
Ask her.

VI CE CHAI RPERSON RENSHAW Ms. Marshall,
how are you nore distinctly, significantly or uniquely
affected in character or kind by the action here?

M5. MARSHALL: Well, | think I'm probably
as close as anybody else, really, and directly across
the street. | mean within 50 feet. So I'm as close
as Ms. Neely and I'mas cl ose as the Beckners.

VI CE CHAI RPERSON RENSHAW  And you cannot
nmerge wwth Ms. Large's --

M5. MARSHALL: | woul d rather not nerge.

VI CE CHAl RPERSON RENSHAW And why is
t hat ?

M5. MARSHALL: Because | think |I'm unique.

MR ZAIDAIN Do you know that with party

status you've got a responsibility to cross exam ne --
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IVB. MARSHALL: | under st and. |

under st and.

MR ZAIDAIN And submt docunents?

M5. MARSHALL: I'msure I'll be able to do
t hat .

MR ZAlI DAl N: |'m not saying that. " m
not suggesting that at all.

M5. MARSHALL: And | certainly intend to.
Now you have a probl em

(Laughter.)

CHAl RVAN GRI FFI S: What gave you that
i ndi cation?

M. Nettler?

MR NETTLER She filed | ate.

CHAl RVAN GRI FFI S: I'm sorry, for sone
reason | read that and said sonething totally
different.

M5. MARSHALL: | did file late. | was out
of town and --

MR NETTLER: Second, at | east I

understand and rmaybe that can be clarified, |
under st ood that she was a nenber of Friends of --

M5. MARSHALL: No, |'mnot.

MR NETTLER But that's been clarified.

Second, if she doesn't have children there, didn't
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have children there, is she supporting the application
and hasn't identified, as |I'"'m aware of, an injury to
her if the application is denied.

MS. MARSHALL: | think --

CHAl RVAN QRI FFI S: This is what we'll do
procedural ly. |'m going to have one person talk and
when they're finished we'll get to the next, unless I
want to interrupt.

M. Nettler?

MR NETTLER  That would be different from
those who you've either given party status to or who
would be in the zone of interest who could otherw se
obtain party status. | don't think that a case has
been made out for party status if you get beyond the
tineliness of her application.

CHAIRVAN QR FFI S Vel |, it's an
i nteresting argument. However, it flies in the face
of what you started with your own argunents in terns
of geographic |ocation as being principal.

The other piece that you've indicated, it
is always hard to look at a party in support and then
to view what would be the negative inpact or the
detriment to you. It's alnost trying to take it in
reverse, but let us first get to Board Menbers. I's

there any objection to waiving this party status
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application in?

M. Nettler, | take it that you are
objecting to that waiving of the rul es?

MR NETTLER |I'm objecting to waiving of
the rul es.

CHAIRVAN GRIFFI'S: Okay. W'Ill start with

that one. And Ms. Marshall, you indicated it was |ate

because?

M5. MARSHALL: | was out of town a |ot
this summer and ny nmail piled up and | got back and
you know.

CHAI RVAN GRI FFI S: Ckay. So it was the
personal timng of notice.

Any obj ections?

VI CE CHAI RPERSON RENSHAW M. Chai rman, |
honestly think that Ms. Marshall is better placed with
t he Friends.

CHAI RVAN  CRI FFI S: W're taking party
status. W have to get her application in before we
| ook at it.

Any objections? | take it as a consensus
then to waive the rules and accept M. Mrshall's
application for party status.

Ms. Renshaw, you have a concern about her

appl i cati on?
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VI CE CHAl RPERSON RENSHAW  Yes, as | said,

I think that she is better placed with the Friends.

M5. MARSHALL: May | speak to that?

CHAl RVAN GRI FFI S: Because, yes, just a
second. Because you don't see anything uniquely
defined in her application?

VI CE CHAI RPERSON RENSHAW No. I think
that the Friends are going to supply a great deal of
testinony as far as the negative consequences to the
nei ghborhood and certainly M. Marshall could supply
the Friends with the history, should they want to
touch that in their testinony.

CHAI RMAN GRI FFI'S:  Ckay. Ms. Marshall?

M5. MARSHALL: May | speak?

CHAl RVAN GRI FFI'S:  Yes.

M5. MARSHALL: The opponents have a | awyer
representing a nunber of people. They al so have at
least four nore people who are comng up here
i ndependently because they live close. That's really
why they are and it's because they' re opponents.

Now, here we have the proponents who are
going to nake a case. They have the Friends of whom
this man has already joined. How about one ot her
voi ce, ne?

CHAIRVMAN GRIFFI'S:  And that's an inportant
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point and by no nmeans would anything we do stop you
from having a voice in this hearing. It is just the
point of party status and that is if you want to
testify, it would be inportant and you would have
anple tine to do it.

M5. MARSHALL: Yes. Vell, I'"m not going
to back down. You deci de.

CHAl RVAN GRI FFI S:  Ckay.

M5, DWER M. Chairman, if | could just
say that you permtted Steve Hunsicker as a party in
opposition as an individual because he ostensibly
lived across the street from the entrance of the
school. There is not, in fact, a driveway entrance on
O dway. The entrance to the school where the children
are dropped off is principally on Hghland, right
across the street from Ms. Marshall's house. So |
think she is in a very unique situation and if M.
Hunsi cker could be admtted as an individual party, |

don't think there's any basis to deny her the sane

request.

CHAIRVAN GRIFFI'S:  An interesting bal ance.
M. Hood?

MR HOCD: M. Chairman, | would have to
agree with the comments, the latter comments | heard

fromM. Dwer.
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I"'m looking at this, | don't know if |
exactly agree with what was said by ny colleague. It
| ooks as though Ms. Marshall sits by herself. | don't

know if she's Friends of NCRC. It's kind of a pattern
and then the sanme with -- | just want to nake sure
that we are consistent across the board.

She's right across the street and | don't
see how she's affiliated wth Friends of NCRC in the
map that | have. Maybe | have sonething different.
But | think she nmay be affected definitely too.

M5. MARSHALL: | guess I'mthe only person
on H ghland Pl ace who is not objecting.

CHAI RMAN GRI FFI S: Cay. Q her Board
Menbers? Anything else, M. Nettler?

MR NETTLER 1'm not going to bel abor the
point, but the only thing | wanted to add, when you --
in terms of characterizing the inconsistency, still
you have to identify what injury you would -- befall
you if you were denied the status and there's a
di stinction here when you' re opposing sonething that's
going to be built as opposed to sonething that
woul dn't be built as to what the consequence of it not
being built and how that affects you.

CHAI RVAN GRIFFI'S:  That's true.

MR NETTLER And that | haven't heard
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anything in terns of --

CHAI RVAN QR FFI S: Wiat |'ve heard in
terns of her unique status and inpact is first of all,
she's been there one of the |ongest on the block and
so has that piece that then carries into what her
character and what her investnent has been. As we
tal k about opposition and parties in opposition, it's
already been thrown out there's property values and
there's quality of |ife issues.

I think in her words we can understand the
fact that 44 years have given her ability to note what
is inmportant and that she wll as she's saying be
uniquely inpacted if there's a change in that status
or any of those changes in the status.

So | don't think that we're going out on a
linb here. And | think it's a fairly strong
appl i cation. There is always sone difficulty in
looking at this as a party status that has been
defined for an opposition position and |looking at it
in favor. But as always, we err very well and
cautiously on the side of hearing from everybody and I
think the case has been proven for Ms. Marshall to be
granted party status.

M5. MARSHALL: May | say one thing about

property val ues?
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CHAl RVAN (Rl FFI S: No, first I'mgoing to

nove ahead and ask nmy Board if there's any objection.

VI CE CHAI RPERSON RENSHAW  No, but | think
what M. Nettler was getting to is an answer for his
guestion from Ms. Marshall about --

CHAIRVAN GRIFFIS:  He doesn't need it. W
need it. If we feel that we need that answer, then --

M5. MARSHALL: About property val ues woul d
affect if the school doesn't go forward?

CHAl RVAN GRI FFI S: Ms. Renshaw, do you
want to ask a question of Ms. Marshall?

MB. MARSHALL: Because | have an answer

for that.

VI CE CHAl RPERSON RENSHAW Wl |, if you're
going to be a party you'll have anple opportunity to
bring up --

M5. MARSHALL: You don't want to hear it
now?

VI CE CHAl RPERSON RENSHAW Not at this
time.

M5. MARSHALL: Ckay.

VI CE CHAI RPERSON RENSHAW W' || pass.

CHAI RVAN GRIFFI'S:  Any ot her concerns from
t he Board?

MR ZAlI DAl N: It's obviously an unusual
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situation. W have so many parties, |let alone parties
who are proponents. | would just hope that they take
the same care as we hope the opposition does in naking
sure that redundant testinmony isn't given throughout
this whol e process. But other than that, I'm fine
withit.

CHAl RVAN CGRI FFI S: Very well, then not
hearing any objection fromthe Board | would take that
as a consensus to grant party status to Ms. Marshall.

M5. MARSHALL: Thank you

CHAl RVAN QRI FFI S: VW are now going to
outline what's our next steps and then we're going to
take a short recess so everyone can kind of step --
when we return and | think we'll take a quick 10
m nutes, we are taking up the notions.

Qur first notions wll be that of M.
Nettler's that were put in who is a standing party in
this case. And that is the notion and |I would just
generalize it, a notion to dismss. And we wll take
t hat up.

There is also opposition from the
Applicant to that notion. Parties now should have
that or should get that, perhaps, if they are | ooking
to speak to that notion, either in the positive or

negati ve.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

232

W wll then go to the notion for a
conti nuance of this case from the Applicant and under
this huge pile of things |I have great notes.

Before we end the day, we wll have
everyone understandi ng when we | eave what we're com ng
back to actually undertake. M/ neaning is the Board,
in its [Executive Session, had sonme questions
essentially of definitions and actually the other big
issue Wwll be in terms of the Section 2516 and how
we're defining that. So we will all l|eave with a good
definition of the relief that's required on this.

M. WIlians, a very quick question, sir?

MR WLLI AVS: M. Chairnman, you didn't
articulate in terns of what woul d be happeni ng next as
to whether you would hear fromnme on ny remnarks.

CHAl RVAN @RI FFI S: M. WIlianms, you
i ndicated that you wanted to be heard fromthis Board
as a person.

MR WLLI AVE: | wanted to interpose a
guestion about the proper notice and the scope under
2516 as a prelimnary nmatter as to whether or not the
case should be heard or not. | believe it's an
appropriate prelimnary point.

CHAIRMAN GRIFFI'S: Ckay. | don't know how

that's going to handle. But | need 10 mnutes here
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and I would request that you talk to M. Nettler, if |
can so burden you

(Of the record.)

CHAI RVAN GRI FFI S: M. Nettler, we're
going to be taking up your notion first. That notion
is to dismss the application.

MR NETTLER Yes, would you like nme to
begi n?

CHAIRVAN (RIFFIS:  Wll, yes. You have a
lengthy witten subm ssion. Are you prepared to
summari ze, is that correct?

MR NETTLER Yes, and | do want to add
and that's why M. WIllians is sitting next to ne. As
we had in our response the issue of Section 2516 to
the notion, because it anplifies actually the basis
for our initial notion to dismss.

This application was filed as you know for
an expansion of the physical premses of NCRC by
what's now known as the O evel and Park Neighbors. The
basis for our notion to dismss was because of our
belief that the Applicant at the tinme they filed this
-- at the tinme NCRC filed its application and through
today was in violation of the prior order that this
Board had entered or prior orders that this Board had

entered regarding the previous relief that was sought
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whi ch was for an 8-year period of tinme in which was to
establish an increase in the enrollnment of NCRC
initially to 108 students and then to 120 students.

As we pointed out in our notion, it's our
belief that they are in violation of that order and
that unlike other applications that you' ve heard where
the Applicant has cone in after receiving notice that
they are in violation of a prior Board order, or have
realized that they are in violation of a prior Board
order and sought special exception relief for that to
obtain consent of this Board to have either that order
nodified to reflect the true circunstances, that was
not the case here. It certainly was not the case when
we filed our notion to dismss because the issue of
the enrollnment and the issue of staff was not an issue
t hat the Applicant sought your approval of ,
notwi thstanding the fact that we've been raising the
issue as to their enroll nment.

They have now cone before you in their
prehearing subm ssion and have asked you to give them
this additional relief which they say notwi thstanding
our notion to dismss which they contest as being
accurate which would provide them with a cover of
havi ng an order that would provide themthe enroll nent

and the staff levels to which they now ask you to deal
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Wit h.

The problemwith that way of dealing with
this situation is the sane as the 2516 issue and that
is every tine we or M. WIllians or sonebody else with
the Ofice of Planning identifies a problem wth
either the existing use of the prem ses under the
prior special exception or the existing proposal
before you because of its failure to address certain
pertinent issues in terns of howit's being devel oped,
they sinply ask you to either reject what our position
or the Ofice of Planning's position or M. WIIians'
position may be, or grant us that relief. Vel |,
that's not the way a matter is supposed to cone before
t hi s Board.

The comunity, the ANC, the District of
Col unbia Governnent is entitled to the opportunity to
address the issues when reviewi ng an application that
for which the relief is being sought, not to have a
noving target that leaves the Ofice of Planning
somewhat blind in how to deal with this, |eaves the
Board possibly blind on how to ultimately deal wth
this application because of the holes that we think
exist and |eaves the community unable to determne
whet her there are nore or |ess people who are willing

to support or oppose this application. It's sinply
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not appropriate and certainly fromthe ANC s position
as wel |

In this situation and I know I've fully --
I think I've addressed in sone detail the issue over
what the prior orders of the Board said in terns of
the enrollnment limts and the staff limts, there's --
I want to add a couple of comments on that aspect of
it. There's an incongruity here to their position
that there is no enrollnment |imt on them at the
present time. They sought a special exception in 1998
for 108 students because they had been notified by the
District of Colunbia Governnment that their Certificate
of Cccupancy was w ong.

They sought that and they obtained a
l[imt of enrollnment of 120. That is specifically in
the Board's order that was first issued in this
si tuati on.

CHAI RVAN GRIFFI'S:  But how does that go to
a Mtion to D sm ss?

MR,  NETTLER I'"'m going to bring that
around to this. They specifically sought that and
were -- and that specific Iimts were placed on them
in that Board order

The Board reconsidered the matter not

because of any issue that was raised by the Applicant
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at the tine, but because the community had not been
properly notified and having been notified rai sed sone
of the same issues that we've raised here today in
ternms of traffic and other inpacts. And as a
consequence, additional conditions were agreed to in
t he subsequent order that was entered by the BZA that
was in addition to an approval of the application that
sought 108 and then 120 students.

W now know that they have sonewhere
between 171 students enrolled at the school and that
their argunent today is that what either (1) there was
no limtation placed on themat all; or (2) that the
l[imtation only reflected not enrollnent, although
that's the specific words that they use, but their
occupancy at any one particular tine which facially
could not be correct since 120 by other D.C agencies
is not even a possibility for occupancy at one
particular tine at this school by the --

CHAl RVAN GRI FFI S: But you don't know of
any other circunstance where the Board may have
granted whatever sort of cap, however it was defined,
for a population that may, in fact, not coincide with
t he buil ding code requirenents?

MR NETTLER No. I know of no other

circunstances where the Board has approved of a
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special exception for a school where the enroll nent
was one thing and the occupancy was sonethi ng el se.

CHAI RVAN GRI FFI S: Otentinmes we have
requests, an application specifically for schools,
that conme for zoning relief prior to getting a
Certificate of Qccupancy which woul d define what their
avai | abl e occupati on or popul ati on woul d be.

MR NETTLER No, |I'm not challenging the
idea of the 120 or the 108. I'mjust saying that the
argunent, the post hoc rationalization that the 120
nmust have been related to occupancy doesn't have any
bearing on the relief that they were seeking because
even at the time they couldn't have 120 students at
one tine and they still can't have 120 students at one
time. It only buttresses our position that when the
Board said their enrollnment was limted to 120, the
Board wasn't saying that their occupancy was 120. The
Board was told that their enrollnent was a specific
nunber. They were given relief based on that specific
nunber . They were given relief based on a specific
nunber of teachers which they clearly are in excess an
t hat nunber keeps on rising depending on what neeting
the comunity attends and the nost recent one being
the Ceveland Park Ctizens Association where the

nunber has now risen to 38 and not the nunber that we
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were told at sone prior neetings.

But the problem here is that this Board,
in our view, has the authority, given the context in
which this matter has cone before it to dismss it
because of these violations, to require them to cone
either into conpliance with the |law or your orders or
to file a request for special exception that addresses
all of these issues that they are belatedly seeking
relief from including the 2516 issue.

And let nme nove on to the Section 2615.
It became apparent, | think both to us and to the
Ofice of Planning when this proposal was presented to
the H storic Preservation Review Board and what becane
apparent from a review of the Certificate of
Qccupancies that have been issued for this site is
either they have not been in conpliance with the
zoning reqgulations 2516 because there 1is another
building on the site which is not -- which does not
have a Certificate of Qccupancy which has been used
for school purposes for classes or because their
proposal as addressed before the H storic Preservation
Revi ew Board provides for additional buildings and not
nmerely an addition to the existing buildings, that
they are presently providing either two principal

buildings on a single subdivided lot which is not
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permtted wunder the zoning regulations or their
application seeks to obtain your approval for wthout
actually characterizing this as to have two principa
bui | di ngs on a single subdivided |ot.

They have submtted today a letter in
which they state with a nunber of decisions attached
to it that this is not a situation where we have two
princi pal buildings, but an accessory building. The
fact is if you look at the cases that they've relied
upon and if you look at the regulations and the
definition of school and what are accessory uses, the
use of an additional building for classroom purposes
is not an accessory use. It is a principal use. It
is not within those identified as accessory uses. Al
of those cases that they have relied upon fall into
one of two categories. Either they are like athletic
facilities, clearly identified wthin your own
regul ati ons, the Zoning regul ati ons as accessory uses,
or they' re canpus plans. Well, if what they're saying
is the GCeorgetown University, Ceorge Washi ngt on
Uni versity, Anerican University canpus plan constitute
a basis for judging whether the creation of this
canpus requires a 2516 -- does not require a 2516
relief, then we're not dealing with a school situation

here. W're dealing with regulations involving canmpus
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pl ans. That clearly can't be applicable to this
situation because then the review of this proposal nay
not even be in your jurisdiction.

CHAl RVAN Rl FFI S: Let's talk nore about
t hat . No, actually. The issue we're getting deep
into defending and arguing whether it's two principles
or not, we need to now bring ne back to how can |
dism ss, based on the fact that there's sone anbiguity
about what type of relief. Now what | heard earlier
on stated was well, <clearly the notification and
announcenent of this application would have had
problenms. |'m not sure that would necessarily nmean a
direct dism ssal. But if [I'm not mstaken, M.
Nettler, if we say the Board was to decide that these
are two principal buildings on a single |lot, does that
not put it into a special exception?

MR NETTLER It puts it into a specia
exception except a special exception that requires a
nunber of other things that nust be done --

CHAl RVAN Rl FFI S: But still a special
exception in ternms of notification?

MR NETTLER In terns of notification.

CHAI RVAN GRI FFI S: Wul d the notification
be substantially changed or altered from what has

presently been notified?
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MR NETTLER VWll, there would be a

nunber of aspects to the review that you have to do
that woul d be substantially changed. The issue --

CHAI RVAN &R FFI S: Wul d It have
prej udi ced anybody in the neighborhood in the |ocation
of looking at the notification whether it be in the

mailing or in the posting?

MR NETTLER In the miling or the
posting, it would -- yes. It would in the sense that
the issues that relate to a -- which would then be

either, the creation of tw tax lots to deal with the
problem or the -- or relief from the provision, no,
you'd have to create two tax lots under the 2516 to

get relief fromthe problem

CHAl RVAN GRI FFI S: Ckay, it's still a
process though, sonething that we'd bring up. In
terms of direct notification -- here's where 1I'm

going. Wit |I'm going to ask, we have a substanti al
subm ssion from Shaw Pittrman that quite frankly we
have briefly reviewed and | want to take tine to | ook
at it in terns of deciding 2516, the issue of
bui I dings and how they're defined. And | think that
we would ask, first of all, we have now granted party
status that we can have all the parties address the

Board in filings if so noved and then we can take that
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up. I"m assumng we're not going to get to arguing
t hat substance today, so at our next hearing we would
have t hat.

I am not noved, nor have | heard anything
persuasive that would tell nme that a Motion to D sm ss
based on the notification with the issue of 2516 woul d
be persuasi ve.

MR NETTLER | want to give M. WIIlians
some of ny tinme on that issue since it was an issue
that he has done a particular anount of research on
and | think it would be appropriate for this Board to
consider that and so as part of ny presentation on
this, I"masking himto --

CHAI RVAN &Rl FFI S: You're <calling a
Wi t ness on your own notion?

MR NETTLER Exactly.

CHAIRVAN GRIFFIS: Interesting. Here's ny
caution, although 1'd love to hear M. WIIlians who
has great depth and know edge. My concern is that
we're setting the boundaries here for a big hearing
and our concern overall with frankly the eight to nine
parties that we have, | amgoing to try to stick very
directly to our process and procedures.

In this case, M. Wllians, let's be brief

and you can address the Board quickly, but note what
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I"ve just said if we're looking at, in fact, that
announcenent of this application, the notification,
that's all 1'm concerned with at this point. 1'm not
concerned about the substance of 2516.

Ms. Dwyer ?

M5. DWER M. Chairnman, | would object.
| think the goal of hearing from M. Nettler was to
hear on the basis of his notion. You' ve now all owed
himto orally anend his notion to include a new area
of relief that he has not briefed. You are allow ng
him the opportunity to include a wtness on that
nmotion and then conceivably every other party can
request the sane treatnent. M. WIllians is not even
a party to the <case and | think it's nost
I nappropri ate. And | think at this point the Board
should reserve its decision to what M. Nettler has
said orally and what's in the record and if the Board
feels that it would Iike to invite additional coment,
it can open it up to all of the parties to the case to
file witten subm ssions. But | think at this tine
that M. Nettler is confined to the substance of his
notion and his oral coments this norning or this
af t er noon.

MR NETTLER Let nme just respond briefly.

CHAI RVAN CGRI FFI' S: Yes.
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MR NETTLER This issue becane apparent

after the -- at the Historic Preservation Review Board
heari ng.

CHAIRVAN GRIFFIS: It was contained in the
presentation to the Hstoric Preservation and talked
about and I wasn't -- | should say | was there, but I
wasn't in the hearing. M project presented after --
ny point is you said it becanme apparent to you at HPRB
that there were two structures because |'m assum ng
because they refer to them as, this is the structure
over here, that's different in definition that what
they're comng for in ternms of -- different 1in
definition for zoning regul ati ons.

MR NETTLER No, no. Let ne just finish.

Going to the point of whether this has been raised
for the first time, first of all, in reply to NCRC s
opposition to our Mtion to Dismss, | raised the
i ssue about 2516.

CHAI RVAN GRIFFI'S:  Right.

MR NETTLER And the issue goes not to
just to what is being proposed, but like the issue in
which we received the Mdtion to Dismss for violation
of the prior order, it goes to what exists today and
what exists today is a situation that is in violation

of the zoning regul ati ons.
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The wuse of the -- what they call the

pl ayhouse is in violation of the zoning regul ations.
For one, there's no Certificate of Cccupancy for it.
and two, it is being used for a principal use, not an
accessory use. And it, like these other issues that
we've raised which are a problem with the manner in
which this application has been presented to you and
our belief warrants a dismssal of the application.

If they want to refile it and present it
appropriately and deal wth all the issues that
everybody has been discovering in the Ofice of
Planning and everybody else and the Departnent of
Transportation, let them do so. But that's not, in
this posture, appropriate before you to consider.
W're not supposed to be shooting at a noving target
whenever we hear testinony.

CHAl RVAN GRI FFI S: But you're bringing up
two inportant points and | maybe was not direct. The
Board itself has sonme questions of the application and
getting it directly stated for us and we wll clear
t hat up.

In ternms of that type of noving target, |
agree with you, but it is only in continuing to hear
this case that we will need to know exactly what we're

looking at, as | will say affirmatively any di scussion
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this Board has will be based on very firmdefinitions,
neaning we will all know and be of one mnd of what
we're talking about, whether we agree or not is a
di fferent piece.

Wen you say noving target in terns of

exi sting nonconpliance, | have a difficult time, first
of all, going there and | ooking at a new application.
Secondly, finding and | know your subm ssion speaks
to it, but I'"'m still not convinced that we actually

have the authority to throw sonething out because of
previ ous nonconpliance or even a structure that is as
you're stating not being properly utilized or is in
nonconpl i ance with the zoning regul ati ons.

MR NETTLER  Let nme nove on to the issue
and | think you do have the authority and | think you
do because you have the authority to enforce your own
orders including, although other Applicants have
addressed it up front.

CHAl RVAN QRI FFI S: How do we enforce our
own orders?

MR NETTLER By referring this to the
Depar t ment of Consuner Regul atory Affairs for
enforcenent under the order that was issued before.
And to ensure that sonmebody who comes before you in an

application that seeks to extend what was previously
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provided to themis in conpliance with those orders.

CHAl RVAN GRI FFI S: But just for clarity,
we woul d request enforcenent.

MR NETTLER That's correct. And you
have done so in the past.

You have done so in situations even where
you have initially granted relief and I'm thinking of
a matter involving area variances that you' ve granted
and speci al exceptions where you' ve granted a relief.

That decision has been in one case overturned or
reconsi dered by you and the Applicant has gone forward
in violation of the zoning regulations. And you have
asked the Departnent of Consuner Regulatory Affairs to
instead enforce an order that brings them into
conpliance before allowing them to do anything
further.

CHAI RVAN GRIFFI'S:  But we've al so done the
opposite and we also take nunerous cases that are
self-certified and we do not |ook beyond the
application that's there for total conpliance with the
zoning regulations. 1In fact, well, there it is.

M5. DWER M. Chairman, may | address
his notion? My | respond?

CHAI RVMAN GRIFFI'S:  Are you finished?

MR NETTLER No, because | still wanted
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to address the issue as to M. WIlians presenting for
you | think has been passed up to the Board.

CHAIRVAN GRIFFIS: Al right, I've got to
ask ny Corporation Counselor because conceivably if
M. WIlians starts to testify, | open up cross
examnation of this and |I'm not sure how we cross
exam nation on a prelimnary matter of a notion. Just
a second, Ms. Monroe, do you have an opi ni on?

M5. MONRCE: | think, first of all, the
2516 issue was brought up in the briefings. But |
don't think M. WIIlians can testify. | don't know
what he's testifying as, what kind of creature is he?

CHAIRVMAN GRIFFIS: Do you want to address
that to Ms. Monroe?

MR WLLIAVS: M. Chairman, ny nane again
for the record is Lindsley Wllians. And | sought to
address the Board before the parties were established,
in part to avoid sonme of the potential confusion.

The question you asked at the begi nning of
the hearing, M. Giffis, was sonething along the
lines if there are persons in this room who have sone
information or an issue as to whether or not the case
should be heard, etcetera, etcetera, and it was at
that time that | tried to raise the question of

whet her or not 2516 was sonet hing that would influence
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the course of the case. | would be happy to speak
under the unbrella of M. Nettler or independently,
but I would like to be heard as though | had been

heard before the parties had been established.

I will answer questions, if asked to do
so.

CHAl RVAN (Rl FFI S: Ckay, let's go very
quickly. 1'"lIl hear one objection. |If parties want to

sit closer up front because what |'m going to need to
do is in these issues, if there's an objection from
any party that's participating, they need to approach
and have a seat and we can get -- there are additional
chairs here. That will give me an indication. | nay
not always think of at every decision and every step
to ask if there are additional parties.

Now, M. WIlianms, what | need you to do
address then is those prelimnary matters, those which
go to whether or not an application will or should be
heard today and that goes to, if | understand you
correctly, sonme sort of problemwith the notification
or posting.

MR W LLI AVE: That's correct, M.
Giffis.

CHAI RVAN GRI FFI'S:  Ckay.

M5. DWER M. Chairman, if | could just
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interject?

CHAl RVAN GRI FFI'S:  Yes.

M5. DWER  Can we separate the notions?

CHAl RVAN GRI FFI'S:  Yes.

M5. DWER Can the Board first consider
M. Nettler's nmotion and have what M. Wllians is
going to say be sonmething separate? | nean the basis
of M. Nettler's notion when it was filed is that the
case shoul d be dism ssed because the school was not in
conpliance with prior conditions of the Board. And I
think the Board can address that question and then it
can reinvite discussion on this Section 2516 issue
which all of us would like to present sone information
on.

CHAl RVAN GRI FFI S: That nmakes perfect,
| ogi cal sense.

M. WIllians, if you would have sone
patience, we'll get to that. Let's dispense wth
t hi s.

M. Nettler, are you finished briefing on
your brief at the notion?

MR NETTLER  Yes.

CHAIRVAN CGRIFFI'S:  Very well, M. Dwer?

M5. DWER Yes, on behalf of NCRC, we

obvi ously oppose the Mdtion to Dismss and the Mtion
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for Declaratory Relief. And |I'm not going to repeat

everything that we submtted in our witten pleadings.

Nunmber one, we don't believe that the Board has the
authority to grant the request for declaratory relief.
The opposition has cited sections of the DCAPA that
does not pertain to this contested case proceeding.
W don't think there is any basis under the zoning
regul ati ons, the DCAPA or the Zoning Enabling Act that
gives the Board the authority to provide any
declaratory relief. The thrust or the factua
assunption for the notion to dismss is that there was
a condition in the prior order that NCRC is not
conplying with. It is factually incorrect. V¢ have
attached and you al so have copies from the opposition
of the 1998 order which is Oder 16307. And if you
ook at the conditions that are contained in that
order, there is absolutely no condition that in any
way discusses, let alone limts or places a cap on the
nunber of children. Therefore, the whole basis of the
nmotion that there is nonconpliance with a condition is
fal se.

CHAI RVAN GRIFFI'S:  There's sone cap.

I mean just in the application itself it identifies
that the center for 120 students and 28 staff. There

may be anbi guity of how you define that.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

253
M5. DWER Right, | don't think you could

define that as a cap. | think that was the way the
application was characterized when it was filed. That
was a description of what the Applicant was seeking
and | think what the Applicant at that tinme was
looking for was a Certificate of GCccupancy for 120
children. As M. Nettler said, the whole reason they
cane to the Board is that they had a Departnent of
Health Iicense that allowed themto have nore children
than their Certificate of Qccupancy and they were
trying to bring the Certificate of GCccupancy in
conpliance with that. That governs the nunber of
children at any one tine. There was no discussion in
the record. There was no even testinony by the Board
as to sone outside nunber or sone limtation.

CHAl RVAN CGRI FFI S: Because |'m confused.
Once you put a nunber to sonething, it does |end
itself to a limtation.

M5. DWER Right, but the Ilimtation
woul d be nunbered at any one tine and that's where the
confusion is.

CHAl RVAN ORI FFI S: And that's what |
under st and.

MS. DWER R ght.

CHAl RMMN (Rl FFI S: | think there is sone
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anbiguity there of what -- we have only on the face of
what you've drawn us to in this particular order that
nunber. But | just wanted to be clear that there was
not an identifiable nunber and what that was capping,
who knows, but it certainly was children and it was
120.

MR ETHERLY: So M. Chairman, if | could
follow up just on that precise point, wunder that
reasoning, Ms. Dwer, is there a cap at all on the
school ?

M5. DWER The only limtation on the
school is a Ilimtation in their Certificate of

Qccupancy in their Departnent of Health license. And

MR ETHERLY: As it relates to occupancy
at any one tine?

M5. DWER  Which is occupancy at any one

tinme.

MR ETHERLY: So under that argunent, the
school could then enroll 200,000 students and you
would be well within your right under your

interpretation of the order, as long as only 120 are
in the building at any one tine.
M. DWER That would be an extrene

interpretation of the order. | think --
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MR ETHERLY: But accurat e.

M5. DOWER No. | mean the order reflects
the fact that this is a school wth Iimted hours in
the day and the limted nunber of children that can
attend. And | think in other cases where you' ve had
preschool s, you understand from those cases that many
time there are norning prograns, afternoon prograns.
Sone children go Monday, Wadnesday, Fridays, others
Tuesdays and Thur sdays.

I think because this is a school with a
norning and afternoon program that conceivably under
its prior -- under its existing Certificate of
Qccupancy, the outside nunber would be 120 in the
norning and 120 in the afternoon or 240. And that
woul d be the outside nunber based on I|icensing and
Certificate of Cccupancy.

MR ETHERLY: Ckay.

M5. DIWER | think as the record reflects
and even as the exhibits from the opposition are
reflected, the school at the tine that it went to the
Board of Zoning Adjustnent in 1998, in fact, had nore
children than 120. The total enrollnment was indeed
hi gher, recognizing that not all these children were
there full day, every day of the week.

W are comi ng before you now and we are --
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we filed this as an application for a special
exception, recognizing that our present enrollnent is
171 and the school is planning to add 10 additiona
chi l dren. So that is the increase and that is the
case that we're comng before you wth.

When you | ook at all of the conditions of
the prior order, all of those conditions were traffic
related and we are conplying with every one of them
and there's been nothing by the opposition to suggest

that not all of those are not being fulfilled by the

Appl i cant .

So | don't believe there is any basis for
the Board to dismiss the application. It's been
properly filed. It's properly before you. | f

anything, as the Chair has pointed out, there may have
been sone anbiguity, but certainly nothing that would
indicate a condition that we were not conplying with
and further, as you yourself have indicated, there are
nunerous cases where Applicants cone before you
seeki ng changes in conditions because they are out of
conpliance with conditions and you hear and decide
those cases on the nerits, nake new conditions and
hear those cases going forward.

CHAIRVAN GRIFFIS:  Two things to that and

then I want to go to Corporation Counsel to ask them
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their opinion on whether we have any authority to
dism ss for declaratory relief.

But two things on nonconpliance, it has
been a big issue for this Board and this Board takes
very seriously, first of all, when an application
cones in on nonconpliance, it kind of nmakes you wonder
what do we do here if we do these orders and put
conditions on things? W've had a previous
application, actually all the previous applications
where there was sone difficulty involved and ny
nmeaning to that is | have not been persuaded and 1|']I
hear nore about whether we actually have the authority
to dismiss, but | do not think that this goes
unnoticed in terns of how we deliberate on this case
and the facts of the case and how that obviously
i npacts both the case by the Applicant and the case in
opposi tion.

Clearly, it serves no one to be in
difficult situations like this and |I'm hoping that
with this particular application that we can clear up
some of what m ght well be sonme m sconceptions or sone
m sunder st andi ngs. I can guarantee if this goes
through, as 1've stated, that everyone walking out
with what we do will be very clear on what we've

awar ded and how that is defi ned.
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Ms. Monroe?
MR NETTLER M. Chair, before the
Corporation Counsel answers, | just want to clarify

two factual statenents that were nade by M. Dwer
Ohe is in ternms of enrollnent, I  think it's
interesting that when she concluded her statenment she
said they're seeking an enrollnment, approval for an
enrol I mrent of students, not occupancy. Qccupancy and
enrollment are terns of art and throughout the entire
proceedi ng before this Board in 1998, the question was
what is your enrollnent going to be? O what is your
enrollment, not what is the occupancy at any one
particular time and the answer by the school directly
through their counsel at that point was 120 was the
enrol | ment. There was not to be any increases in
enrol I ment. Those are terns of art.

And secondly, | think it's wunfair to
characterize our nmotion to dismss as not also
pointing out the significant violations of the other
conditions in the orders that were entered and there
were two orders that were entered, the other
conditions dealing with the traffic plan that was
supposed to be established.

CHAI RMBN GRI FFI S Ckay.

M5. MONRCE: M. Chairman, | think you
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need to separate out the Mtion to Dismss from the
Motion for Declaratory Relief. You have the authority
to dismss it if you so desire, if you think that's
the correct way to go. You don't have authority to
gr ant decl aratory relief. The Admnistrative
Procedures Act, Section 2508 which has been discussed,
does not allow declaratory relief in contested case
and this is obviously a contested case, special
exceptions generally are considered contested cases.
Al so, 2508 nakes declaratory relief appropriate
essentially in tw instances in order to renove
uncertainty as to the application of a statute or
regulation or to termnate a controversy and neither
of those apply here.

So | don't think you have authority to
grant the declaratory relief, but | would deal wth
that separately fromthe rest of the notion.

MR ETHERLY: M. Chair, without a need to
necessarily elaborate, | would agree whol eheartedly
with Corporation Counsel's reading as it relates to
the declaratory relief that's sought. 2508 is very
clear with respect to the parenthetical |anguage that
Ms. Monroe cited.

Once again, while we have the authority to

issue a declaratory order, other than a contested
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case. To me that's very clear, so 1'd be very
confortable with that reading.

CHAl RVAN GRI FFI S: Ckay, any others? Is
everyone clear. Last comments on that? M. Nettler,
did you want to address?

MR NETTLER  No.

CHAI RVAN GRIFFI'S:  Ms. Dwyer?

M5. DWER  No further comments.

MR ETHERLY: So just for the sake of
clarity, M. Chairman, if it would be appropriate to
offer a motion to deny the Party Qpponents' request
for declaratory relief, I would be so inclined to nake
that notion, M. Chair.

MR ZAIDAIN. I'Il second for purposes of
di scussi on.

VR. ETHERLY: Once again, I t hi nk
Corporation Counsel's explanation of the relevant
statute on point here is very clear and | don't feel
that further discussion would be necessary.

MR ZAI DAI N As Corporation Counsel
stated, there were two aspects to this. One is the
decl aratory judgnent and the other is the enforcenent
I ssue.

And she said, we would dismss, | guess,

for whatever grounds we see fit, but | really don't
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see any productivity of this Board getting into
enf orcenent because we would essentially have to have
a whole other hearing and argue the merits of whether
or not they're actually in violation of their order
and this is not a civil infractions case, and this is
not that body to do so.

MR ETHERLY: Well, keep in mnd just for
purposes of ny colleagues, |I'm follow ng Corporation
Counsel 's suggestion that we parse out the two issues
and deal with the declaratory relief request.

MR ZAl DAl N So that's what your notion

pertains --

MR ETHERLY: Precisely.

MR ZAI DAIN.  Ckay.

MR ETHERLY: So we're not dealing yet
with the Mdtion to D sm ss. But once again, | hope
t hat second would still stand.

MR ZAIDAIN It certainly does.

CHAI RVAN GRI FFI'S:  Further discussion? |If
not, I'd all those in favor, signify by saying aye.

(Ayes.)

Opposed?

(No response.)

Wiy don't we record that vote and we can
nove on.
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M5. BAl LEY: The notion is denied to

dismss the application based on declaratory relief.
The notion was nade by M. Etherly, seconded by M.
Zaidain, M. Giffis, M. Renshaw and M. Hood are in
support, so it's 5-0-0.

MR NETTLER | thought it was divided
into two parts.

MR ZAI DAl N | was corrected. It was
just a notion for the declaratory relief.

M5. MONRCE: The notion for declaratory
relief is not to dismss, two separate issues.

M5. BAILEY: The nmotion is denied for
declaratory relief.

MR ZAIDAIN Right.

CHAl RVAN GRI FFI S: kay, then let's take
up the notion to dismss. There have been nunerous

items that are brought up today and also in the

filing, occupancy of the property. | think we're al
clear on it. I'"d have further discussion on that by
t he Boar d.

MR ZAIDAIN. 1'll just cut and paste what
| said five mnutes ago. | think the issue -- we hear

all the issues of enforcement quite a bit in front of
the Board and | think they're absolutely inportant and

certainly obviously they nmean a lot to a lot of
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peopl e. That's why we have such an attendance here
today, but |I think we go down a troubled path if we
get into that kind of a way to dismss a case because
then we're going to have to hear testinony and coll ect
data on whatever and whether or not they're actually
in violation and | just don't see this Board being
able to do that when we have an application in front
of us.

And is it Corp. Counsel's opinion that we
have the authority to do that if we so choose and
dism ss a case on that specific grounds?

VB. MONRCE: The grounds  of past
vi ol ati ons?

MR ZAIDAIN:  Yes.

M5.  MONRCE: Vell, the question is, you
said it's a fact-based question. Wre there
viol ations or not?

MR ZAlI DAI N VW would have to neke

findi ngs based on that.

MB.  MONRCE: | don't think you have
authority -- | mean you have authority to nake a
determ nation, but you can't enforce it. There's

not hi ng you can do.
MR ZAl DAI N: Wul dn't we have to have a

process to make findings of whether or not they
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actually were in viol ation?

M5. MONRCE: Yes, you would have to
determ ne that first.

MR ZAIDAIN Just to make sure |'mclear,
M. Nettler, is that what you're arguing, that we
woul d have to go through that kind of process?

MR NETTLER I'm not arguing that you
have to go through that process because | think the
record, you just have to deal what are the adm ssions,
that you have an order, you have a record froma prior
BZA case and you have an acknow edgenent by the
Applicant that their enrollnent is 171 and their
teacher, their staff is at 38. It's for you to |ook
at your prior order and say -- and the proceedings
that were handled in that prior proceedings and say
whet her there was a cap on enroll nment and whet her that
cap was at 120 and if that's -- if the answer is yes,
then their statenment today that they're 171 or in
their application or that there is no cap --

CHAI RVAN GRI FFI S: But you're saying that
for all your issues that you're bringing up about
nonconpl i ance, that basically you' ve said it and have
substantiated it in some cases that if we were to
believe that and run with it.

MR NETTLER The traffic ones | think you
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can separate out fromthe enroll nment issue.

CHAl RVAN GRI FFI S: | see. So based on
just singularly the enrollnent issue that is a severe
enough notion or issue that we could grant the notion
to dismss or --

MR NETTLER O you could hold off
dealing with the notion to dismss and take evidence
on the entire mtter and then decide what the
appropriate relief is if you should believe that that
was the case.

Because if you should hear the entire case
and |1'm not saying that you should, 1'm just giving
you an alternative, if you should do that and you
deci de that the application should not be granted that
you still have to deal with the consequences of their
violation of your order and it may not be in the
context of a declaratory relief, but you still have to
issue an order dealing with those findings that you
may make.

M. DWER M. Chairman, if | could
address that. W believe that the Board can decide
the notion to dismss today based on the evidence of
record. And we believe that it should be denied. The
cases that we have cited are clear and the opposition

has not cited one case that says that in order to
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determ ne whether there's conpliance with a condition
you | ook beyond the four corners of the order and
i nvent a new condition. There is absolutely no case
that they can point to. And all of the cases that we
cited are clear that testinony presented at a hearing,
statenments nade at a hearing, none of that translates
into a condition as this Board has recognized, you
take your conditions very seriously. Wen they are
put in an order it serves on notice to any party that
that property is subject to those conditions. You
cannot give those conditions that kind of |egal effect
and then say but in addition, there mght be things in
the record, read the transcript, read the testinony.
There m ght be sonething el se.

There is nothing in that order that the
opposition can point to that is a condition that
suggests a limtation on enrollnment. So the school is
not as a matter of law or fact, in violation of any
condition. They can testify at the hearing --

CHAI RVAN GRI FFI S: Isn'"t the direct point
that you' re naking enforceability goes to the order
and not the transcript or record?

M5. DWER  Absol utely.

MR NETTLER  The problemis there are two

orders in this case and there is a statenent that the
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Board nmakes at the beginning of its order which states
what the relief is that's being sought. And that's
what you approved in addition to granting additiona
condi tions.

CHAI RVAN (Rl FFI S: And | agree with you,

M. Nettler, except for the point in this specific

order does seemto be -- | wish it was ours because we
could tell you what we were thinking, but | don't
t hi nk we had anybody on -- well, there it is.

W can't just make the statement that in
the announcenent of what is said the relief is
therefore defined because there is a ot stated in the
-- I'"'msorry, what?

MR ETHERLY: |'msorry.

CHAl RVAN GRI FFI S: There's a |lot stated,
of course, in defining the application and if we go
into interpreting all of those things | nean one could
go much too far

MR NETTLER You're not interpreting
anything. You are |ooking at the four corners of your
order which said the Board concludes that granting the
requested relief -- what is the requested relief? The
requested relief is for 120 students and 28 staff.

CHAl RMAN GRI FFI S; See, what |'m hearing

argued is that that's nore descriptive. Ws then the
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relief for ages 2 and a half to 5 years?

MR NETTLER  You can't sinply ignhore the
fact that there's two orders in that case.

CHAIl RVAN Rl FFI S: No, and | totally
agree and that's where |I'm thinking, that's where ny
mnd is in ternms of the anbiguity. | nean | find
great difficulty that this was ever issued, but that
it was. It's difficult to go back and then assert
this is, in fact, what the cap level was and this is
how it was actually defined.

MR NETTLER Because it says so in the
or der. The first order was a cap. It said the
condition is a cap of 120 students and a faculty of
28.

M5. DWER The first, M. Chairman, the
first order was superseded by the second. The second
order is the only order that has any legal validity.
The conditions that were proposed for that order were
the very conditions recomended by the community.
None of those conditions were recommended to deal with
enrol | ment. It was not an issue. They were dealing
wth traffic and that is what the conditions reflect
and again, as the Courts have said, this Board cannot
go back and try and get into the mnds of the prior

Board Menbers.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

269

| agree that going forward we can be very
clear which is why we are trying to be as clear as
possible in our application and on future conditions
we're recommending, but at this point in tinme in terns
of deci ding whether there's been nonconpliance by NCRC
with any condition, there is no condition that they
are not conplying wth.

CHAl RVAN R FFI S: It seens like that's
where we are in terns of deciding at this point, if |
break this into smaller issues.

M. Nettler, you re reading of application
16307 is actually it adopted the previous order as
part of its own?

MR NETTLER Well, it had to have because
it was asking for 120 students and 28 staff.

CHAI RVAN GRIFFI'S:  But where does it then
tell nme that this is actually inclusive or absorptive
of the previous order?

MR NETTLER Vell, because it wasn't
asking for 400 students or for an unlimted anmount of
students on the prem ses. It was, on page 2, saying
that the Board was granting the relief that was sought
whi ch was an enrol |l nent of 120 and a staff of 28.

CHAIRVAN R FFI S: But let's 100k

specifically at 16307 because you Kkeep saying that
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there's an enrollnment of 120. Were does the word
enrol | nent cone?

MR NETTLER The enrollnment cones from
two places. The enrollnent conmes from the initial
order that was filed which was not set aside. It
doesn't say that it was set aside in this order anyway
and the other -- all that was changed was one
condition that was changed in terns of the period for
which it was in effect, was reduced from 15 to 8
years. It wasn't set aside.

And the second thing is what the relief
was that was being sought. You can't ignore --
there's no case that says you don't go back and | ook
at what the relief was that was sought in trying to
determ ne what order that was issued. None of those
cases that were cited --

CHAl RVMAN GRI FFI S: But would you enforce
the previous order and not this application 163077?

MR NETTLER You enforce it by limting
their enrollnment to 120 students.

CHAI RVAN GRIFFI'S:  How could you pull up a
previous order and call to it as an enforcenent
mechani sn®?

MR NETTLER What happens is when they

violate the order and the Departnent of Consuner and
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Regul atory Affairs 1is advised that there is an
occupancy or there is an enrollment in this case, an
enrollment that is nore than 120, then the Depart nent
of Consumer and Regulatory Affairs wll look at the
order, look at the relief that was requested, |ook at
the relief that was granted and nake a determ nation

as to whether that was, in fact, the case.

CHAI RVAN CRI FFI S: | appreciate your
argunent. | guess ny question would be what DCRA | ook
at?

M5.  MONRCE: M. Chairman, can | say

sonet hi ng about the two orders?

CHAI RVAN CGRI FFI' S: Yes.

M5.  MONRCE: | think the second order
supersedes the first order. |It's generally the way it
works. The second order was on a full rehearing. It
wasn't a reconsideration of the first. And the first

order and the second order actually have conditions
that conflict because the first order had a condition
allowing I think 15 years. The second order had ei ght
years. So you can't really read them together and the
second order nowhere incorporates the first one into
it.

So the second order is really all we're

dealing with which doesn't have a specific enroll nent
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condi ti on.
CHAIRVAN GRIFFIS: It nmay well have been a

m st ake of the second order not to fully define what -

MB. MONRCE: It speaks to 120 children.
but it doesn't have a condition.

CHAI RVAN GRIFFI'S:  Right.

MR ETHERLY: And | think, M. Chair,
that's probably the real critical issue here, that
sways ne to side with the Applicant on this side.

What |'m struggling wwth, M. Nettler, is
essentially | liken this, although we're not sitting
in a court of law with those types of procedures in
place, | am kind of likening it to reading a court
case and as you well know there are certain parts of a
court case you look at and there are certain parts you
don't. There's stuff that's called dicta. There's
stuff we don't and I'mwondering if you' re just sinply
caught in the anbit of looking at -- | won't refer to
it as dicta, but in your reliance on the |anguage that
cones in the preanble of our orders, what |[|I'm
concerned with is as the Applicant's counsel has set
forward, there's a need for clarity and specificity
here as it relates to conditions. The fact that there

is no clear enrollnent cap I|anguage after those
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important words, ordered that this application be
granted subject to the follow ng conditions. ' m not
swayed and |'m | ooking here --

MR NETTLER The problemis --

MR ETHERLY: Let me finish that thought
because the concern is if you don't have |anguage
there, you then run the risk of not having that
predictability, that sense of certainty that you I|ike
to see in regulation, in |aw So that's where ny
concern is. Help me work with that.

MR NETTLER Two responses. First of
all, that's not the way the Court | ooks at
adm ni strative orders. It looks at not just the
order, but it looks at the entire record and what was
the relief that was sought.

There's nothing in this order that says
you can't have a law office on the premn ses. Does
that nean that they could have a law office if they
wanted to? O course not.

CHAI RVAN GRI FFI S: But that would require
relief.

MR NETTLER That's right. But what
requires relief here was to have a school of 120
students because it required relief. It doesn't say

here that you could have --
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CHAIRVAN GRIFFI'S:  No, but there's nothing

identifying the imtation of enrollnent.

MR NETTLER What identifies the
[imtation is the relief that was sought. You did not
say notw thstanding your application for 120 students
you can have 7,000 students on the prem ses here, you
have an application -- your relief that you' re seeking
-- remenber, this is a special exception, this is not

sonmething a matter of right is defined by what you're

seeki ng.

CHAIRVAN GRIFFI'S:  Right.

MR, NETTLER And we are granting what
you' re seeking. And what you're seeking is 120

students, not 7,000 students.

CHAl RVAN CGRI FFI S: I don't think anyone
argues wth that. It clearly says a devel opnent
center for 120 students --

MR NETTLER It doesn't need to be a
condition here because a school, a private school
cannot have an unlimted anount of students in a
residential zone. They have to be able to get relief
from you for the nunber of students that they have in
that school . That's why they cane to you when they
had approval for only 90. They had to get your relief

for 120. They can't say that under the zoning

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

275

regul ations they have a matter of right to have 400
students in this school, enrolled in this school,
because under the law, they have to get a special
exception to go to 400 students, to go to 171
students, any nunber.

MR HOCD: M. Chairnman?

CHAIRVAN GRI FFI'S: M. Hood.

MR HOCD: Can | just say that first, |
think this was discussed earlier. Maybe we can nove
in the posture of putting this notion in abeyance and
maybe dealing with it later and when | say |later
that's after the hearing because | can tell you what
ny problem is. After you ve been down here for a
while and you're crafting conditions and whether
they're in conpliance or not, and especially if
they're not in conpliance, and the hard work that the
Board has put into it like |I think you stated earlier,
when these entities are not in conpliance, | have a
problemw th that. And |I'm not maki ng any accusati ons
that they're not in conpliance or that they are. But
| have a serious problemw th that because we sit down
here and | guarantee you and | believe there is a way
we can deal with it.

That's why | would hope that naybe ny

colleagues will join ne and | think a suggestion was
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already nentioned, that we put this notion in
abeyance. |If you all disagree, then that's fine. But
I think we should still leave that as evidence may
prove that they're not in conpliance and if they're
not in conpliance then | have a serious problem with
that because after you sit down here for a while,
maki ng these conditions, instituting them so everybody
can be above board on an equilibrium and then cone
back years later and they're out of conpliance. [ m
not saying they are or not.

CHAl RVAN GRI FFI S: | understand that, but
we have two directions that | see. W can have a ful
hearing on conpliance and | ook at past history and try
to get a current picture of three things. W coul d
grant the dismssal based on the fact that we believe
and then persuaded that there is sone nonconpliance.
O third, we can dismss the notion and hear the case
and as it is evidence of nonconpliance we have
nunerous parties that are prepared to tell us whether
it is or isn't, I wuld inmagine in their cases, then
that will inform us as to how we decide the present
application.

MR, HOCOD. Let nme say this, M. Chair, I
don't think we need to take the motion to dismss off

the table. In previous hearings that 1've been
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involved with, we have held it in abeyance.
CHAI RVAN GRI FFI'S: | under st and.
MR HOCOD: W've listened to the hearing

and then we took it back up once we, as a Board,

pr oceeded.

W' ve done that in the past.

CHAI RVAN (Rl FFI S: Ckay. | think that's
well said. |I'mprepared to act on the notion within a

matter of three m nutes.

MR ETHERLY: And M. Chair, if | may,
heading in the direction that M. Hood was going in,
one of the other pieces that even if you kind of hold
in mnd where M. Nettler was going with his argunent,
he offers an interesting -- | won't say interesting,
but he provides the tenplate that the Board needs to
followif it does indeed find conpliance concerns.

"Il direct your attention to page 2 of
t he January 24th subm ssion which was the response to
the opposition where M. Nettler notes and | think
correctly, of  course, Cor poration Counsel coul d
correct me if I'm wong, but noted that with respect
to dismssing applications and/or appeals, if the
dismssal is based upon an Applicant's failure to
conply, the Board must first provide due notice of the

deficiency and allow a reasonable period of tinme as

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

278

determned by the Board for the Applicant to renedy
t he defi ci ency.

So even if we were inclined, or even if
you are inclined to find a conpliance issue here,
there still is a procedural, a protocol that needs to
be followed, if I'"'mcorrect in that reading.

M5. MONROE: That is dealing with Chapter
31, neaning the procedural --

MR ETHERLY: Ckay.

VB. MONRCE: It's not conpl i ance
condi tions.

MR ETHERLY: By the way, M. Chairnman,
I"'m prepared to nove forward on this notion and dea
with it appropriately.

VI CE CHAI RPERSON RENSHAW M. Chai r man?

CHAl RVAN GRI FFI'S:  Yes.

VI CE CHAl RPERSON RENSHAW |  support ny
col l eague, M. Hood. | think that this should be set
aside and determned at a |later date.

Wat | want to do is nove ahead to the
description of today's application which we need to
tal k about.

CHAI RVAN GRI FFI S:  Ckay.

VI CE CHAlI RPERSON RENSHAW  So | woul d nove

that we set aside the notion to dismss and determ ne
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that at a later tine.

MR ZAl DAl N I'm in favor of what M.
Et herly advocated in ternms of noving forward. | think
we're walking dowmn a really rocky road here. If we

get to the point that every tine there's a contested
case in front of us we're going to hear hours and
hours of testinony of whether or not that proposal is
in conpliance or not --

CHAl RMAN GRI FFI S: Let nme interrupt you
for a second. There's a notion. |If it has a second,

we can have further discussion.

MR ZAl DAI N Wio made the notion, |I'm
sorry.

CHAIRVAN GRIFFI'S:  Ms. Renshaw just nade a
notion to --

VI CE CHAl RPERSON RENSHAW | made the
not i on.

MR HOOD: You nade the notion? [ 11
second.

CHAI RVAN CGRI FFI'S: D scussi on?

MR ETHERLY: Just for clarification, that
is a notion to table?

VI CE CHAI RPERSON RENSHAW  To set asi de.

MR ETHERLY: My only concern with that

nmotion and it inhibits ny ability to support it is I
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just don't think it's clean. | don't think it's clean
and organi zed.

I"d just as soon dispose of this notion,
nove forward. | think some conpelling argunents have
been made on both sides, but |I'm just sinply not
swayed that a condition was existent in the prior
order that is cited by the party opposition.

| hear the argunent. If 1 perhaps saw

sonme | anguage in that condition section of the prior

order that was there, 1'd be nore inclined to perhaps
support that, but 1'm just not there. And as a
result, | would nove forward.

MR HOCD: M. Etherly, | don't think that
the nmotion and Ms. Renshaw can correct ne, | don't
think the notion is pro or con. What it was just
doi ng was just taking the notion.

MR ETHERLY: | understand, M. Hood. But
| amfully in favor of not seeing -- we've had a very
productive 80 hours here thus far and this is only the
begi nning of the iceberg. [|'d just as soon knock them
out as the pins cone forward and we keep goi ng.

MR HOOD: Let nme just say this, M.
Chairman, and |I'm not throw ng dispersion on anyone,
but when you sit down here for five years naking

conditions and when they come back here and they're
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not being followed, then you have a different
appr oach.

MR ETHERLY: | absolutely understand the
frustration with that, though but this is the Board of
Zoni ng Adj ust nent , not t he Board of Zoni ng
Enf or cenent . | don't see how -- if the enforcenent
here is the big issue, why didn't it cone up through
the channels like the GW appeal is in front of us
right now? It's not the sane thing.

MR HOOD: I would agree. Al 1 sinply
ask is that we not do away with the notion, that we
can deal with it on the back end as approached on the
front end. That's all we're asking.

CHAI RVAN GRI FFI'S:  Ckay.

MR ZAIDAIN |I'mwth M. Etherly.

VICE CHAI RPERSON RENSHAW Cal | t he
guesti on.

CHAIRVAN GRIFFIS: W will expedite that.
The last words on the notion before | call the vote
is |I'"m not convinced that we have clarify on whether
there's conpliance or not conpliance, M. Hood and
that's why it's difficult to junp to the conclusion
that we are actually in an enforcenent node, rather
than in a new hearing and new application node.

W have a notion before us to table the
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motion to dismss and | would ask for all those in

favor of that notion signify by saying aye.
(Ayes.)
And opposed?
(Opposed.)
CHAl RVAN GRI FFI S: Wiy don't we
t hat vote?

VMB. BAl LEY: M. Chairnman, the

record

nmoti on

failed for lack of a mpjority vote that was nade by

Ms. Renshaw, and M. Hood are in support.

M.

Giffis, M. Zaidain and M. Etherly are opposed to

tabling this notion for a |later date.

CHAI RVAN GRIFFI'S:  Very wel | .

MR ZAIDAIN. For the sake of expediency,

"Il nmake a notion to dismss the notion. Can
sonebody help ne? Dismss the notion to deny --
MR ETHERLY: I'll second it, M. Chair.
MR ZAl DAI N Thank you. | absolutely

agree with all the enforcenent issues here,

but |

don't see how that is sonething for us to grant a

grounds to dismss the case on. I think there are

different avenues that the aggrieved neighbors can

take and | think it's obviously sonething that

we're

going to hear a |lot about through this process.

That's ny position.
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CHAI RVAN  GRI FFI S O hers? Qui ck

di scussi on?

MR HOOD: | don't think | need to
reiterate again. That's all right, that notion died,
so | won't rehash it.

CHAI RVAN CRI FFI S: | think we're all of
the wunderstanding and | think we've heard both
per suasi ve argunents and we have to westle with that
in its imediacy. | have great difficulty in the
previ ous order an dhow undefined it was.

| think that we can, in fact, in this new
hearing bring clear definition to it so that we don't
run into this problem There's nothing worse than
being faced with the fact that it is anbi guous on each
side, making any decision very difficult and | think
digesting all of this just in a notion, a prelimnary
notion to dismss is not the appropriate way.

I think it will, as we bring evidence up
in this case, clearly help us in our decision nmaking
and not being positive or negative, it wll be a
factual and that is sonething that we'll do. So
therefore, we do have the notion to deny the notion to
di sm ss before us.

I'"d ask if anyone else had discussion on

it? |If not, then | would ask for all those in favor
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signify by saying aye.

(Ayes.)

And opposed?

(Opposed.)

M5. BAILEY: The vote is recorded as 3-2-0
to deny the notion to dismss the application. M.
Hood and Ms. Renshaw are opposed to the notion. M.
Giffis, M. Zaidain and M. Etherly supports the
not i on.

CHAl RVMAN QRI FFI S: Thank you. Ckay, it
seens to ne we were now going to revisit the issue of
2516.

Let me be absolutely direct. W are
asking the parties to brief the Board on this issue
that we wll take up at the next hearing as schedul ed,
but we do have a prelimnary matter that was brought
to our attention and that is how this relates to the
proper notification and that would, in fact, preclude
us from hearing anything this afternoon, so we could
all get out of here early, M. WIIians.

Wait a mnute, we've already passed that
opportunity.

(Laughter.)

Go ahead, M. WIlians, please.

MR WLLI AVS: Thank you, M. Chairnan.
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My nane again for the record is Lindsley WIIians. I
reside at 3307 Hghland Place, N W, separated by
approximately four properties from the subject
property to the application.

Wiat |'mtrying to do in ny materials, M.
Chairman, | believe you' re being provided copies now,
is this the case?

CHAIRVAN GRIFFIS: | don't know  Wat is
in the material s?

MR WLLI AVE: It begins with a caption

called notice provided and at the bottom of the page,

you'll see a copy of the existing Certificate of
Cccupancy. The materials, |I'm not going to walk you
through each one of them M/ purpose here is to

sinmply say from ny consideration of the case and from
nmy review of the record and from ny review of the
zoning regulations, | believe that Section 2516 very
much applies to the case and | believe that because it
was not called out for consideration in the hearing
notice that the hearing notice was potentially
i nadequat e and ask you to weigh in on that question.
The issue is significant because, anbng
other things, if you | ooked at the main building which
is the only building under the current C of O and

then said well, | guess the other buildings are
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accessory buildings, you mght then cone to the
guestion where can accessory buildings be |[|ocated?
And the answer is under the rules that accessory
bui I di ngs may be | ocated --

CHAl RMAN GRI FFI S: Before you step into
that whole argunment, let me grant you for discussion
what you think it should be. Tell me what you think
it should be?

MR WLLIAVS: | believe there are now two
principal use buildings and that the Applicant is
seeking to establish a third. Only one is permtted
under the existing Certificate of GOccupancy and that
relief needs to be sought and earned against a test
which while simlar to the special exception test and
its various details, still has differences. There are
different reports required fromOP and --

CHAI RVAN (R FFI S: Notification, stick to
notification. Even if | grant you for hypothetical
reasons that it is what you describe it as and that's
what we're going to be briefed on and we'll nmake that
decision later, what is the advertising for that
relief?

MR W LLI AVS: The advertising for that
relief would be to say to seek section for all floors

of existing and proposed buildings on this site under
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Section 205 and Section 2516, bl ah, bl ah, bl ah.

CHAl RVAN GRI FFI S: It would be a specia
exception?

MR WLLIAVS: It would still be a specia
exception

CHAI RVAN R FFI S And how was this
notified and posted?

MR WLLIAVS: This was posted in terns of
Section 205 only and | believe that the --

CHAI RVAN GRI FFI'S:  As a special exception?

MR WLLIAMG: As a special exception

CHAI RVAN (RIFFI'S:  So your concern is that
there nmay have been nore people interested in being a
participant in this case based on the fact that there
was a differing elenent of the section for special
exception

MR WLLI AVE: The nunber of people
interested is already quite high. The question is how
they prepare for the case as they are either arguing
in favor or against and nore inportant, M. Giffis,
is that given the issue and the way in which 2516 is
witten, | can see the case going forward with sone
kind of approval com ng. | can see the case going
forward of some kind of disapproval comng or other

limtation.
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CHAIl RVAN GRI FFI'S:  Ckay.

MR WLLI AVE: And what | don't want to
see happen after we get to the end of this vyour
efforts, mne, M. Nettler's, friends, {eveland
Parkers, Ms. WMarshall, everybody here, | don't want
to see 2516 roll out as though it had never been heard
of before, creating another stunbling block which was
not contenpl at ed.

CHAIRVAN GRIFFI'S: W're going to have al
the parties brief the issue.

MR WLLI AVE: | under st and. | did not
know that when | wote this.

CHAIRVAN GRIFFI'S: | understand that. But
aren't we getting, | guess here's where |'m thinking,
aren't we getting closer and closer to being noot your
guestion of whether it was possibly or whether the
notification was proper in that we're not going to
hear testinony today and we're not going to hear case
presentation

MR, NETTLER Actually, that's not the
case. Depending on how the Applicant would respond to
the need to get relief on a 2516, you could either
have use or an area variance case presented to you
because and | don't know because | don't know how t hey

would deal with the tax |aws that would have to be set
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up for this, there could be a nonconpliance with the
area requirenents that are provided under 2615 in
which case they would need to get an area variance
because of that or there could be, if they decided
that it was not sonething that they wanted to go
forward with then they would need to do a wuse
vari ance.

So it's kind of again not an issue that's
solely in the context of a special exception. A
speci al exception allows it for you when you seek to
go forward on a tax law situation and you have a
certain proposal that you' re proposing that may conply
with all of those aspects of it, but if you' re not,
you may in addition have to get an area vari ance.

CHAI RVAN GRI FFI'S:  Ckay.

M5. DWYER M. Chairman, we would submt
and that was one of the reasons because this issue
cane up late in the process that we suggested that the
application be amended today so that this relief is
requested in the alternative or as you suggested, to
invite parties to coment on it.

Everyone who is interesting in this case
is sitting in this room The DCAPA does not require a
re-noticing or readvertising. Al of the parties are

her e. The issues in a case can be anended provided
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there is reasonable notice given to all the parties
and we're all here. So if the Board decides that this
application does need to be considered under Section
2516, we can proceed at the next hearing on that
basis. And | don't think there's any issue today with
the notice to everyone or any additional DCAPA
requirenents.

W do believe very strongly that that
section does not apply and that if were applied in
this case, it would have to be applied in every other
school case in the District of Colunbia and there are
nunmer ous exanpl es where you have accessory buil dings,
whet her they're classroons or gymasiuns or |ibraries,
that they are accessory buil di ngs.

CHAIRVAN (RIFFI'S: That's stepping us into
ki nd of arguing the issue.

Here's what | propose that we do, have the
parties brief. And we can decide this in Executive
Session and notify the parties so that we do cone into
the next hearing with a firm understandi ng of whether
this is an issue and how it wll be an issue on the
application. |Is there an objection to that?

MR NETTLER The only thing | would add
to that if you're going to ask for a briefing is that

the application certify that if Section 2516 would
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apply, that they would not have to get any area
variances, that they would neet all of the area
requirenents that are provided for under 2516.

CHAl RVAN Rl FFI S: How woul d you propose
that be certified?

MR NETTLER If it's not, then how can we
go forward w thout know ng whether there was an area
vari ance needed or not?

They'd have to take their buildings and
neasure out and see whether they' ve got front vyards,
side yards, rear yards and all that that would conply
as if it was a theoretical |ot.

MR ZAI DAl N | think that what the
general question is is there additional relief needed
given the proposal. So why -- just in the briefs
just have that included, 2516 and as the Applicant
works through it any other relief needed parties in
opposition can respond to. W can address it from
t here.

I nean if that does cone up, obviously
that's going to bring up the noticing aspect again or
what ever and we're going to have to work through that,
but it seens like all that's going to have to be
addr essed.

MR NETTLER: And the problem of
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addressing it w thout sonething being provided is that

MR ZAIDAIN. That's what |'m asking for.

MR NETTLER Wiere are the lot |Iines
going to be drawn?

MR ZAIDAIN. |'msorry?

MR NETTLER Lot I|ines.

M5. DWER  Right, the burden would be on
the Applicant if the Board decides that the special
exception for 2516 is needed to denonstrate that it is
conpliance with it. And if we cannot do that, then we
are going to fail the test at the hearing and we're
going to have to go back and refile an application.
So we are going to know that information and be
presenting that.

CHAIRVAN GRIFFIS: Right. | think it does
get back to the point of us not projecting out what
t he worse case or what other scenarios are. | nean |
think we have to take it on face with the Applicant
and what they put before us and if we do find that it
is proven that in fact it is not correct, then that
does pose itself to a failure in the hearing that's
before us.

However, we have anended applications and

we keep them within the realm W certainly don't
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amend a special exception to a use variance wthout
havi ng additional notification.

M. Nettler, | know you brought up that
point, but just by saying it doesn't make this
application go in that direction.

MR NETTLER Vell, 1'Il tell why | say
that, why that becones even nore inperative because if
2516 does apply, then under the -- and I'lIl -- you'l
see where this is going, okay?

Under the H storic Preservation |aw you
cannot subdivide a lot in a historic district into two
or nore theoretical lots wthout getting relief from
the H storic Preservati on Revi ew Board.

CHAI RMAN GRI FFI S Ckay.

MR NETTLER So if you don't get that
relief, then the only thing you' re going to be able to
get here is a use variance. You'll not be able to get
a speci al exception --

CHAl RVAN GRI FFI S: That's based on the
presunption that the argunent wll fail, that this is
not an accessory --

MR NETTLER It's a notice issue. | t
becones a notice issue to the public because --

M5. DWYER It's based on the presunption

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

294
MR NETTLER There may be sone argunent

to be made that on a special exception when you've
notified a special exception qua special exceptions
that you don't need to do other notices and I'll |eave
that up in the air for now But that's certainly not
the case when it goes from a special exception to an
area variance or a use variance. That you do have to
gi ve ot her noti ce.

CHAI RVAN GRI FFI S: No, | understand.
Ckay. Yes? That's okay.

The issue that we've always founded on --
I cut you off, the issue that we've always gone to,
M. Nettler, and the inportance of notification and
where we have stepped out of bounds in terns of our
requi renents for notification has been to ensure the
fact that everyone is fully aware and able to
participate in the hearing. And that's why |I'mnot so
far over the «cliff on this one of problens of
notification.

MR NETTLER It's a technical issue, but
the Court has said it's a technical issue that you
have to conply with.

CHAl RVAN &Rl FFI S: | understand vyour
poi nt .

M5. DWER But that is based on a
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presunption that (a) 2516 applies; (b) that we can't

neet the requirenents; (c) that the Review Board is
not going to grant -- it's a lot of assunptions in
that and | think the Board at this point should be
requesting the briefing fromthe parties and nake its
own decision and then the case will be advertised and
noti ced and everyone wll show up for the hearing
knowi ng the correct burden of proof and the test to be
et .

CHAIRVAN CRIFFIS: Good. And here's what
I'"d like to do is exactly that, parties to brief on
that issue and then we have additional information.

What I'd like to do is get those briefings
in on 2516 as early as possible, so | will ask parties
participating on how nuch tinme would be required for
that because what | would like to do is expedite a
deci sion or some sort of ruling. VW'll see if that
happens in Executive Session, so that we mght have a
nore prepared direction for our next hearing.

And then there's additional pieces that
I"mgoing to want to have addressed.

Wiy don't we start at the end and see when
we are avail able next and then we will back --

MS. BAILEY: M. Chairman, the first date

is February 25th in the afternoon. That's a date that
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had been di scussed. I"m not quite sure if you stil
want to hold to that date.

CHAIRVAN GRIFFI'S: R ght.

(Pause.)

MR NETTLER | understand the ANC has a
problem because if you're going to be requesting
information from all the parties and the ANC is a
party and they don't neet until the 24th.

CHAl RMAN GRI FFI S: That's going to be
difficult. In subm ssions and briefings on specific
items, I'mnot sure we can wait a nonth or two nonths

for an ANC neeti ng.

MR NETTLER: Just asking for the
briefing?

CHAIRVAN GRIFFI'S: Wl l, our hearing would
be -- what's your concern in terns of the ANC on the

25th? W're proposing the afternoon of the 25th. W
have one case of which people may be famliar with and
so we would conceivably, realistically we wouldn't
call this until 2:30. If we decide on that date and
I"mgoing to hear from everybody, if there's problens,
I nean we're going to work this out, but again as |
stated earlier with 16 parties and lots of friends,
we're going to have to cut sonebody off because the

date is not going to nmake it for everybody.
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On that date, what | would clearly nake
peopl e prepare for is that we will go well beyond 6
o' clock. W'Il take good breaks, but I want to get a

good chunk in, if not the entire hearing done on the
25t h.

M. DWER M. Chairman, the Applicant
can be there on that date and have all of its
W tnesses in this case.

CHAIRVAN GRIFFIS: Do | have parties close
to the table that can tell nme dates and their
acceptability to it?

M. Nettler, just tell ne again the
difficulty with the ANC?

MR NETTLER I'mjust being told that the
ANC neets on the 24th and to the extent that they have
to address an issue, |'m assumng you're going to be
dealing with this issue either then or before then.
As a party they would want to be able to respond to
it. It presents a difficulty for them "' m just
being told that.

CHAI RVAN &R FFI S: Let nme throw it out
there and well --

MR NETTLER  You can ask the ANC nenber
her e.

CHAl RVAN GRI FFI S: Absolutely, if they're
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avai |l abl e, they should be at the table.
I's there anybody that --

MR THOREN: It's fine with Friends of

CHAI RVAN GRI FFI S:  Ckay.

M5. MacWOOD: |''m Nancy MacWwod, the chair
of ANGC- 3C. W can be prepared on the 25th, but if
you're looking for briefs in advance of the 25th that

woul d be inpossible for us to conply with because we

don't neet -- our next neeting is February 24th.

CHAI RVAN &R FFI S Now | understand.
Ckay.

Let's -- wow. Briefs are going to be due
on the 25th for goodness sakes. How quickly can we

get that done?

M5. DWER W can have our brief done by
Fri day.

CHAIRVAN GRIFFI'S:  This Friday?

M5. DWER  Yes.

CHAl RVAN GRI FFI S: M. Nettler, how nuch
time do you need, realistically. The inportance here
is to get this conplete, so conceivably we can do it
wi t hout additional testinony. So err on the side of
asking for nore time than being inpressive. And if it

gets in on Friday, well, | guess we could have it
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delivered to the Board specially.

MR NETTLER | would be able to do it a
week from today.

CHAI RVAN (RIFFI'S:  Wek from today, so the
foll ow ng Tuesday. Ckay. Any other parties' concerns
about timng for briefing Section 25167

Ckay, and in regards to the ANC, frankly,
what we nmay end up doing if there is substance that
was taken wup regarding this particular piece of
information that we're looking for, | think we can, in
fact, hear it on the 25th. So direct yourself
accordi ngly. QG herwi se, you're available on the 25th
for the hearing, correct?

MS. DWER M. Chairman, if | could
clarify then, the briefs wll be filed on Tuesday,
February 18th and could we, could you include the
requi renent that every party get hand delivered a copy
of what is filed?

CHAIRVAN CGRIFFIS:  Yes. And we'll -- I'm
going to be -- we'll be very clear on it, but clearly,
we want to get this to everybody all at once.

Now the other particular piece of this if
you're a party, we need to know exactly where you're
bei ng served. The other issue that we don't want to

cone into is parties showng up saying well, | didn't
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get anything and it may have gone to your hone and
you've been at work for a week. So let's be very
clear on where people are going to be served and what
I would ask is that the parties stay and get that done
today and nake sure that we have one list in this
office that will then be duplicated and transmtted to
everybody because as a party, anything that you submt
into the record has to be served on all other parties
and it is your responsibility to do that.

And Ms. Dwyer has brought up an excellent
poi nt . W need these done very quickly so you can't
drop it in the mail on whenever we just said it was
due. It won't get there.

You guys don't have a lot of time to wite
a whole lot. So what | would like is also to caution
you to not wite a whole lot. That is, clearly, let's
be direct, concise and very articulate on the issue.

MR NETTLER You had requested that the
Friends provide you with information related to the
individuals that they are --

CHAIRVAN GRIFFI'S:  Yes, | think Ms. Bailey
has --

MS. BAI LEY: That's what | was going to
say, M. Chairnan.

CHAI RVAN GRI FFI S Ckay.
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M5. BAl LEY: That the Friends are to

provide the list and M. Nettler is also to provide a
i st based on the discussion today.

MR NETTLER What |ist am | supposed to

provi de?
M5. BAI LEY: The list of all the persons
you' Il be representing based on the discussion today.
MR NETTLER I thought | already did
t hat .

M5. BAILEY: It was kind of in pieces.

CHAl RVAN GRI FFI S: | see. If you would
just update your list that's identical to the fornat
that you submtted. | think that is actually very
hel pful and an excel l ent idea.

Here's the other issue that | would Ilike
to ask fromthe Applicant -- no, | think we're okay.

Anything else that we're needing at this
poi nt for subm ssion for going ahead to the 25th?

(Pause.)

M. Nettler?

MR NETTLER If you could, you had said
to be prepared to go beyond 6 o' clock on the 25th?

CHAl RVAN GRI FFI'S:  Yes.

MR NETTLER  Could you give ne an idea of

what "beyond" is?
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CHAIRVAN &R FFI S I

302
ny babysitter

don't know.

Actually, it's an excellent point to bring up and we

ought to set sonme paraneters. Cearly,
goi ng beyond 6 o'clock and frankly, it
all this juggling and novi ng ahead.

I would think that -- | wan
| east a good 5 to 6 hours on this case.

at that fromthe basis of when we end t

we don't like

s hard to keep

t to put in at
So if we | ook

he first case.

The first case does not look like it wll take that
long. However, | do anticipate 50 to 70 peopl e being
here for that case. I"'m not sure they're al

testifying. They all showed up before

conti nuance granted and they all left.
However, it nmay not be a
case. So if we started at 2, | would

woul d run until 7 or 8.

There was a

half an hour

anticipate we

MR,  NETTLER You're saying the case

bef ore us has 50 people as well?
CHAI RVMAN GRI FFI'S:  Onh yes.

MR NETTLER  Cxay.

CHAl RMAN @RI FFI S: But it's not a school

or a daycare.
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(Laughter.)

Waich will help us shift gears. And you
know, if there is an objection to that, it's well
worth hearing now M/ notivation is to get this done
as qui ckly on our schedul e as possi bl e.

This Board has spent an awful lot of tine
going through all this docunentation. W're only
getting nore. The closer we have this, the fresher it
is in our mnds and frankly the easier it is for us
and | think easier for everybody el se.

MR NETTLER | don't know everybody's
i ndi vi dual situation, but people have to nake
arrangenents, |'msure --

CHAI RVMAN GRI FFI'S:  Exactly.

MR NETTLER | know sone of these BZA
heari ngs have gone until 2 o'clock in the norning.

CHAI RVAN &R FFI S: | think it would be
very safe to say on the 25th that if you -- that you
woul d be out of here no later than 9 o' clock. Believe
me, we all have jobs the next day. This is our one
day down here. W wll start on that day at 8 o' clock
in the norning. That will be 12 to 13 hours straight
for us.

VI CE CHAI RPERSON RENSHAW  What ?

MR  HOOD: M. Chairnman, correction, we
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woul d have had a job --

(Laughter.)

CHAIRVAN GRIFFI'S:  That's very true. And
so wth that, is there anything else? Is everyone
absolutely clear? Nowis a great tinme to bring up any
questions of clarity, further informtion?

UNI DENTI FI ED SPEAKER: About where we
serve our briefs --

CHAI RVAN GRI FFI S: Wiat |'m going to ask
is M. My are you available to go to the desk and
we're going to get that all «clear now And the
guestion was about where and how service is to be
gi ven.

So M. My is going to neet all the
parties at the front desk in the office and we're
going to get the list together and nake sure everyone
knows where they are to be served and what service
nmeans.

Anything else? Thank you all very nuch
for your patience. W'l see you on the 25th. Thi s
woul d adj ourn then the 11 February 2003 --

MR BOTH My nanme is Charles Both. |I'm
not a party. |I'mrepresented by M. Nettler. | just
have a question since you asked for questions.

You're having a briefing that's going to
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be filed on next Tuesday.

CHAI RVAN CGRI FFI'S: Correct.

MR BOTH If | wunderstood you correctly,
you all are going to decide in Executive Session that
i ssue prior to the hearing?

CHAIRVMAN GRIFFIS: It was ny anticipation.

| would not count on that happening as this Board
cones together only on Tuesdays, neaning we would get
everything and I'm not sure we'll have tine, able to
do that.

MR BOTH: Vll, the question then is if
it is decided for technical reasons there is sone
either problemw th the notice or problemw th whether
you need a variance, whether you need neasurenents,
does that nean when everybody cones here on the 25th
we nmay be again told that because of the decision on
this issue, we're not going forward? That's what |
t hought you had in mnd by having it briefed before
hand so we woul dn't have to go through this.

CHAI RVAN GRI FFI S: Right, and | certainly
hope that wouldn't be the situation. If there's a
decision made by the Board in Executive Session, it
will be served on all the parties and so they wll
know how to act accordingly.

If, in fact, we take it up and have tine
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and we have to deal with it first in our next hearing,

yes, there's a potential that we'll

get into that

argunent agai n. [''m hoping that we're comng and

that's the point of asking for this
that we wll have clarity and we'll
action and direction, so we won't

everyone through this.

to be briefed,
have clarity on

have to drag

CGood. Anything else? Geat. Thank you

all very nuch.

(Whereupon, at 5:39 p.m the public

heari ng was concl uded.)
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