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P-ROGCGEEDI-NGS
6:43 p.m

CHAI RPERSON M TTEN: CGood evening, |adies
and gentlenmen. This is February public neeting of the
Zoning Comm ssion of the District of Colunbia. Today
is Monday, February 24, 2003. M nane is Carol Mtten
and joining me this evening are Vice Chairman Anthony
Hood and Conm ssioners Peter My, John Parsons and
Janmes Hannaham

Qur agenda is available to you. I[t's on
the table near the door. | just want to remnd fol ks
that at our public neetings we do not take testinony
unl ess the Conm ssion invites testinony. And | have a
few prelimnary matters that I'd like to begin with.

First is that the third case under
Proposed Action, which is Zoning Comm ssion Case
Nunmber 02-17, 5401 Western Avenue, deci sion-making on
that has been postponed for two weeks until our March
nmeeting, March 10, which wll be at 1:30, our usual
time.

The second is that the fourth case under
Proposed Action, which is Zoning Conmssion Case
Nunber 02-32, the CGeorgetown Performng Arts Center,
is nmore appropriately under Final Action because we

are using the BZA rules, so it will be the first case
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under Final Action.

The mnutes -- since we have a lot to
cover tonight, the mnutes and the Ofice of Planning
Status Report will be noved to the end of our agenda.

And at the end of our agenda, we wll also be adding
an itemfor the election of officers. February is the
nont h that the Zoning Conm ssion elects officers.

And then, finally, we'd like to take up a
prelimnary matter related to Zoning Conm ssion Case
Nunber 02- 26, which is the George Washington
University Health and Wllness Center. And that
prelimnary matter relates to Condition 9 of the
Canpus Plan order. There is a report due. The next
report due on the status of conpliance with Condition
9 is due in a mtter of days, and that would be
February 28, 2003.

And | would recommend to the Conm ssion
that we wait to receive the Applicant's report on the
status of their conpliance with Condition 9 in as nuch
as there has been an order or an opinion issued by the
U.S. Court of Appeals reversing the decisions of Judge
Overdorfer and allowing the Condition 9 to be in
f orce. And also that the interpretation of letter D,
nunber 1, the nunber of full-time undergraduate

students then enrolled be interpreted as enrolled as
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of the date that the report is nade. Any comments
fromthe Comm ssion?

So we would then take this up for
deci si on-maki ng at our March 10 neeting, in tw weeks.
W would receive the report on Condition 9 and the
nunber of students enrolled would be as of the date of
the report rather than as of the beginning of the
senester.

VI CE CHAI RVAN HOCD: | woul d concur, ©Madam
Chair. | think if we wait on the report | think we'll
be better informed to nmake a deci sion.

CHAI RPERSON M TTEN:  Thank you. So can we
do that by general consensus that we wll postpone
that for decision-making until we receive the February
28, 2003 status report? Al right.

So then we'll nove -- skipping over the
mnutes and the status report for the tine being,
we'll then nove to the cases for hearing action, the
first one being Zoning Comm ssion Nunber 03-03, which
is the second stage PUD application for the East
Capitol dwellings. And 1'Il turn to M. MGettigan
fromthe Ofice of Planning.

MR MGHETTI GAN. Thank you, Madam Chair.
|'m Dave MGChettigan from the Ofice of Planning.

This is a second-stage PUD of a two-stage PUD. Stage
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I was approved. And it is Case 02-05. W are

recoomending that it be set down, being consistent
with the first stage approval, and if you have an
guestions, we would |ike to answer them

CHAl RPERSON M TTEN:  That was a nice brief
report there, M. MGChettigan. Any questions for M.
McChettigan on the recommendati on for setdown?

VI CE CHAI RVAN HOCD:  Madam Chair, | would
just ask that OP and the Applicant when they conme down
-- if it's set down for a hearing, we have a fully
detailed plan of this acquiring of homes. I would
like to see what the detailed plan for the acquisition
of the houses in which the Applicant is trying to
acquire.

CHAI RPERSON M TTEN: | think that's fine,
and | think actually if there are properties included
in the application that the Applicant does not own, |
think the owners of the property have to agree to
participate in the application. Am | correct about
that, M. Bastida?

SECRETARY BASTI DA:  You are correct.

CHAI RPERSON M TTEN: Al right. So they
woul d have to agree to participate, so that's one way
to get at the --

VI CE CHAI RVAN HOCD: Right. Yes, | agree,
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but I just want to make sure that a detailed plan is
at |least provided to us so we can nake our deci sions.

CHAl RPERSON M TTEN:  Certainly.

VI CE CHAI RVAN HOOD:  Thank you.

CHAl RPERSON M TTEN.  And, M. MChettigan,
can you give us any information about the status of
t he commerci al conponent, how that's com ng al ong?

MR MGHETTI GAN: No. They're stil
trying to pursue an agreenent wth a grocery store,
and there's no further information at this tinme on
t hat .

CHAI RPERSON M TTEN: One of the things
that we tal ked about when we heard the first stage
application, and it doesn't seem to have changed in
the site and | andscape plan that's in the application
for the second stage, is the relationship between the
driveways that would serve the conmercial conponent,
whi ch I know hasn't been determ ned precisely, and the
rel ati onship of those driveways to the relationship of
the driveways fromthe multi-famly site on the south
side of East Capitol Street. And that we wouldn't
want to be creating an adverse traffic situation where
people would be trying to get all the way across East
Capitol Street by turning right out of the nulti-

famly site going east on East Capitol and then
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i medi ately trying to nmake a left into the comerci al
center.

So I just want to bring that up again,
because | wouldn't want to be making decision about
the site plan for the multi-famly building and then
end up with some kind of conflicting situation ont eh
conmerci al conponent. So | just raise that again. W
tal ked about it in the first stage application. Any
ot her questions or comments? M. My?

COW SSI ONER  MAY: Yes. Thank you. I

t hought when Conm ssioner Hood nentioned the need for

nore detailed plans, | thought he was actually talking
about better site plans. This particular portion of
the -- we've seen a lot of information about this

particul ar devel opnent, but what | saw in the material

that we received at this point I won't say it didn't
have enough detail, it seenmed to have too much detail
in certain areas. | mean the part that | understood
the best was the sedinment control diagrans. And if

that's the thing that | understand the best, it's not
doi ng the j ob.

So | understand that the basic site plan
probably hasn't changed significantly, although there
are sone significant changes to the mlti-famly

building in terns of howit's situated on the site and
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there's changes to the driveway and things |ike that,
but it was very difficult to reacclimate with this
particular set of drawings, and | don't think it
indicates that the work hasn't been done, it probably

has, it just wasn't apparent in what | had. And we
had a whole series of conplicated drawings with nmatch
lines and overlays of all sorts of information that's
not really necessary for us here, and | would hope
that we get a clearer set of information when we
actually get to the hearing point.

| also wanted to register a particular

concern that | have about the relief that my be
requested with regard to side yards. Not that we
would not be anenable to it but | as a result of
recent BZA decisions, |I'mparticularly concerned about

side yard questions and how the side yards in a
situation where they are going to be a lot of side
yards, given that there are a lot of two-famly
dwel i ngs or sem -detached dwel |ings.

And the last thing is that the nulti-
famly apartnment building itself has changed quite
significantly, and | think that there was a
significant effort nade to address that corner and the
i nportance of that corner. And | think it was

positive in that way, but | think that the net result
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fromthe attenpts to sort of deal with the massing and
the overall extraordinary length of the building are
not particularly successful. And what we have is sort
of a relentless series of bays that don't give you the
sort of breakup in mass that would sort of punctuate
the site better. W have a lot of little breaks al ong
the way, and in fact the massing of the original
building is probably superior, except at that corner.
So advice | woul d pass on.

CHAlI RPERSON M TTEN: Thank you, . Anyone
else? Al right. W have a recommendation from the
Ofice of Planning to set down Zoning Conm ssion Case
Nunmber 03-03 for public hearing, and | so nove.

VI CE CHAI RVAN HOOD:  Second.

CHAI RPERSON M TTEN: Any further
di scussi on? All those in favor, please say aye.
Those opposed pl ease say no.

(Conm ssi on nmenbers vote.)

CHAl RPERSON M TTEN: M. Sanchez, would
you record the vote?

M5. SANCHEZ: I["m sorry, | didn't -- was
that --

CHAI RPERSON M TTEN: It was -- | nade the
noti on, M. Hood seconded it.

M5. SANCHEZ: And M. Hood seconded it,
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yes. Staff would record the vote five to zero to
zero. Motion was nade by Comm ssioner Mtten,
seconded by Comm ssioner Hood and in favor by
Comm ssi oners Hanni ham May and Parsons.

CHAI RPERSON M TTEN.  Thank you. And this
wi |l be a contested case.

Next is Zoning Conm ssion Case Nunber 02-
50, which is a request for consolidated review of Mp
Arendnent, PUD-related Map Anendnent.and plan for
condomniuns at the St. Luke's United Methodi st
Chur ch. And Ms. Brown-Roberts is here to nake a
presentation.

M5. BROM ROBERTS: CGood evening, Madam
Chai rman and nmenbers of the Comm ssion. The Applicant
seeks approval for a Map Amendnent and consolidated
PUD for the devel opnent of a residential building with
44 units. The site is in the Naval bservatory
Precinct Overlay District with the R1-B District as
base zoning. The Applicant requests that the property
be rezoned to the R 5-B District to accommodate the
proposed devel opnent. A portion of the subject
property is currently developed with the St. Luke's
Uni ted Met hodi st Church.

The Naval GCbservatory Precinct District

was established to pronote the public health, safety
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and general welfare for land adjacent to or in close
proximty to the highly sensitive and historically
important Naval Cbservatory. The R-1-B District is
designed to protect quiet residential areas devel oped
with one-famly detached in adjoining vacant areas
likely to be devel oped for those purposes.

The proposed devel opnent of the site is
not contrary to the purposes of the Naval Cbservatory
overl ay. The proposed R5-B District permts
flexibility of design in all types of ur ban
residential developnents at a noderate height and
density. The R5-B District Wil | allow the
devel opnent to be at a scale that does not negatively
i npact the existing residences and is consistent with
the intensity of the adjacent nei ghborhood.

The generalized |land use map recommends a
subject site for lowdensity residential with single-
famly detached and sem-detached housing as the
predom nant  use. Section 24-3 of the zoning
regulations require that the application 1is not
inconsistent wth the Conprehensive Plan. The
proposed noderate-density residential wuse is not
inconsistent wth the rmap, which outlines the
predom nant uses for the area but does not preclude

the existence of other residential wunit types if
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appropri ate.

Single-famly det ached units are
i nappropriate for this |ocation based on the fact that
it is a site oriented to Wsconsin Avenue and the
surroundi ng uses. The overall density proposed is
only marginally nmore than would be permssible as a
matter of right wunder the zoning category that
corresponds to |ow density and | and use designati on.

The property is the only quadrant of the

W sconsin Avenue-Calvert Street intersection that is

not intensely devel oped. This Jlocation is nore
appropriate for multi-unit building that will be nore
conpatible to adjacent retail office and high-rise

residential uses at this intersection.

Based on the information provided, the
O fice of Planning believes that the project will not
be negatively i mpact ed with t he nei ghbor hood
conmuni ty. The proposed PUD site is relatively
under devel oped, and this PUD approach provides a
beneficial site planning and design flexibility that
this project requires to be incorporated snmoothly into
a comunity that is conprised of a mxture of uses
such as single famly, detached houses, apartnents,
offices, retail and hotel.

The Applicant has had a nunber of neetings
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and discussions wth various comunity organizations,
such as the Qdover Park Ctizens' Association, the
Massachusetts Avenue Heights Ctizens' Association,
ANC-3C and ANC-3B, to get their input and comments on
the proposed devel opnent. These organi zations
general | y support the application.

The O fice of Planning believes that the
proposed PUD is not inconsistent with the requirenents
of the zoning regulations and elenents of the
Conprehensive Plan and therefore recomends that the
application for the Map Arendnent and consol i dated PUD
be set down for public hearing. Thank you, Madam
Chai r man.

CHAl RPERSON M TTEN: Thank vyou. Any
questions for M. Brown-Roberts? Any questions? M.
May ?

COW SSI ONER - VAY: Yes. | was curious
about the affordabl e housing conponent or the $150, 000
that would be put toward the housing production trust
fund. Wiat discussions have led to that, and have you
tried to do anything nore aggressive such as has been
done in other recent PUDs with regard to affordable
housi ng?

M5. BROM- ROBERTS: | think that was

sonmething that was offered by the Applicant. W are
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still reviewwng that to nmake sure that we are
satisfied with that anmount of noney. | think one of
the things that has to be taken into consideration is
the Church's ability pay nore into the trust fund, but
as | said, we are looking further into that.

COW SSI ONER  MAY: Wat | was really
curious about was whether there was any conversation
or you hope to have any conversation about actually
i ncorporating sone affordable housing elenent or
pushing for that, as has been done in other PUDs?

CHAI RPERSON M TTEN: I think you nean
onsite, right?

COW SSI ONER MAY: Onsite

M5. BROWN- ROBERTS: Onsite. No, we did
not address that.

M5. McCARTHY: W have not addressed that
directly. That's still an option. The package that
was devel oped by the Applicants was devel oped after
nonths of neeting wth the neighborhood. And so |
think we would need to include the larger group in
t hat di scussi on.

COW SSI ONER  MVAY: Ckay. | just thought
it would be worth asking about.

The other question | have, or naybe it's

not really a question, maybe it's a statenent, | ooking
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at the design of the buildings thenselves, the
elevations in particular, it's very difficult to
imagine a building wth that |evel of ornate
decoration on that particular corner, given howlittle
precedent there is for what alnost |ooks |ike enbassy
| evel of classical detailing applied to it.

So I'm wondering, and | guess this would
be a question for the Applicant, what's driving the
design of this in this particular direction, because
it certainly is possible to have a detailed
architecture and a rich architecture w thout going so
far in this particular direction because it seens
somewhat out of place for that nei ghborhood.

M5. McCARTHY: The design of the facility
was al so a subject of considerable discussion with the
community, and they had very distinct desires for how
they wanted the project to |ook, which was of a nore
residential scale wth that kind of quality of
materi al s. It is also katty-corner from the Russian
Enbassy, so it's not conpletely out of context if you
wer e tal king about enbassy |evel of detail.

COW SSI ONER  VAY: Yes. | gquess | was
thi nking nore Bozart's style of enbassy detailing than
what we have across the street.

M5. McCARTHY: Well, we certainly wouldn't
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want to have it match the union of |ocal operating --
the |l ocal union operating engineers across the street,
but, yes.

COW SSI ONER  VAY: Ch, okay. Al right.
Vell, it just --

M5. McCARTHY: |Is there a particular style
that you were thinking was appropriate?

COW SSI ONER MAY:  Well, no, | don't think
that it has to be a particular style. It just seened
to me that given the size of the building and the
particular elenments that have been applied to the
facade, that there's an awful |ot of attention has
gone into a very detailed, very intricate architecture
which from a distance in this picture |ooks sonmewhat
fitting if not exceptional, but when you |ook at the
el evations and you get a look at it up close, it's a
-- there's a lot of classical detailing that seens to
be applied without a real sense of the overall scale
of the building, and it doesn't seem to relate to
anything within the context.

And |'mstruggling trying to see -- | mean
the only thing I can think of that are like this are
sone stretches of Massachusetts Avenue where there's a
ot of Palladium windows and intricate roof cornices

and bal ustrades on the roof, things like that, which
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are showing up here w thout any apparent reason. And
now if there is an apparent reason, we'll see that at
the hearing, obviously, but it just seens like it's a
l[ittle overdone. And |I've tal ked way too | ong.

MB. M CARTHY: Ri ght. Vell, | know the
Pal | adi um wi ndows were specifically one of the itens
that were put in there because the neighborhood was
| ooking for sonething that |ooked -- that nmade it | ook
nore |ike individual townhouses, so that was an
element to kind of disguise the fact that it's really
an apartnent building at that point.

COW SSI ONER MAY:  kay.

M5. McCARTHY: But we can certainly
address that further.

COW SSI ONER MAY:  Yes. | think that that
particular idea has to be developed a little bit nore,
because I'm not sure that it -- you ve got Palladium
wi ndows that are sort of squished between bay fronts.
It |1 ooks funny. Thanks.

CHAI RPERSON M TTEN: Thank you, M. May.
Anyone else? Questions, coments? Al right. Ve
have a recommendation from the Ofice of Planning to
set down Zoning Comm ssion Case Nunber 02-50, a PUD
for St. Luke's Condomi nium and | so nove.

COW SSI ONER PARSONS:  Second.
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CHAI RPERSON M TTEN: Any further

di scussion? Al those in favor please say aye. Those
opposed pl ease say no.

(Comm ssi on nenbers vote.)

CHAl RPERSON M TTEN:  Ms. Sanchez?

M5. SANCHEZ: Yes. Staff would record the
vote five to zero to zero. Conmi ssioner Mtten
novi ng, Conmm ssioner Parsons secondi ng, Conm ssioners
Hannaham WMy and Hood in favor.

CHAl RPERSON M TTEN:  Thank you. And this
w |l also be a contested case.

Then the third item under Hearing Action
is Zoning Conm ssion Nunber 03-06, which is a very
i nportant and exciting proposal. Ms. MCarthy, are
you going to nmake the presentation for us?

M5. M CARTHY: | think M. A tnman wanted
to nake a few initial remarks, and then M. Lawson is
going to present the bul k of the proposed zoning.

D RECTOR ALTMAN:  Good eveni ng, nenbers of
t he Comm ssi on. This is the setdown report. Ofice
of Planning is recommendi ng that the Zoni ng Conm ssion
set down for public hearing a petition from the
Ceneral Services Admnistration for proposed Map
Amendnment for the Southeast Federal Center site for

initial zoning of CR R5-E/R5-D and the WD and a text
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anmendnment to create a new Southeast Federal Center
Overlay District. I'lIl just make a couple of remarks,
and then Joel is prepared to walk through this if the
Conm ssi on has questi ons.

But this is really, as GSA has said in
their petition, truly a mlestone petition, and it
does represent mnany years. In fact, Conm ssioner
Parsons knows we started this about three years ago
with a workshop -- | think you have that in your --
you may have that in your packet -- a workshop that
GSA and the Gty sponsored to look at the future of
this Southeast Federal Center and the near Southeast
nei ghborhood, and that has continued in partnership
bet ween GSA and the Gty over the past three years.

I've been working through the Anacostia
Waterfront Initiative to bring to you today what |
think is really an historic noment in zoning history
where the GSA, on behalf of the Federal Governnent, is
bringing forward a zoning application for a site that
is currently unzoned in order to create a mxed use
wat erfront on the nei ghborhood.

And we can't underestimate, | think, how
significant this is that this site, which had been
| ooked previously as an all-office, federal office

conplex is now being looked at to create a vibrant
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wat er f ront, i ncl udi ng signi ficant residentia
devel opnent as well as the WD Zone for allowing for a
waterfront park, which will be, | think, one of the
first parks along the waterfront in many, many years
to be created on the west side of the waterfront. And
| think it's very inportant in ternms of our overal
efforts in the Cty.

A couple things I1'd like to say about it.
This site, as you know, as identified in the near
Sout heast plan that's before you, is one of the fewif
not say only one of nmaybe two or three sites on the
entire waterfront where you actually have the
possibility to create a high-density waterfront
nei ghbor hood. This and the Southwest waterfront and
possibly Reservation 13 really are the three
significant sites along wth, we'll hear later,
Fl ori da Rock where you really have this opportunity to
have a high-density waterfront neighborhood, to have
residential on the waterfront and to create a park
And that park allows the opportunity to have the
hei ghts and the densities that are necessary in order
to achieve a really vital waterfront.

So I'Il have Joel Lawson wal k through this
a little bit, but it's really a very significant

application, a lot of hard work over three years.
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We're incredi bly encouraged that GSA has cone forward
with this. The timng was very inportant as they're
going pursuant to the Public/Private Partnership Act
t hat Congresswonman El eanor Hol nes-Norton had drafted
and was signed into law by fornmer President dinton.
This really does allow for them to realize the
devel opnent potential. They're going through a
Request for Proposals process, and so the timng of
this was critical to bring this before you today, as
it will give it significant guidance in that process
and will really help to realize this vision that was
really started over three years ago in joint GSA/CGty
process.

So we're very supportive of this and
reconmend setdown. And with that, 1'll turn to Joel
Lawson who may walk through a little bit of what's
been proposed, and then we'll take questions on this.

MR LAWSON Madam Chair, nenbers of the
Conmi ssi on, t he petition by Gener al Servi ces
Adm nistration is to establish zoning for this 44-acre
site, called the Southeast Federal Center. It's
generally bound by M Street Southeast to the north,
1st Street Southeast to the west, the Anacostia River
to the south and the Washington Navy Yard to the east.

The Southeast Federal Center site is part of the
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rapidly changing near Southeast area and is an
i ntegral conponent of the Anacostia River Waterfront.

This petition, as ny boss just nentioned,
represents a culmmnation of three years of intensive
di scussi on between GSA and the Ofice of Planning on
how best to plan for this land resource to neet GSA
and district objectives for the site and for the Cty,
to ensure that it reinforces the historic fabric of
the district, provides vital view corridors and access
to the waterfront and permts the create of a high-
density, m xed use neighborhood with new residential,
office, retail and cultural developnent as well as a
significant new park along the waterfront.

The proposed zoning, which is intended to
assist in the realization of this vision, includes CR
along and adjacent to M Street, which would permt
nmedium to high-density mxed office, retail and
residential developnent; R5-E in the center of the
site, which would permt high-density residential
devel opnent with support retail; R5-D on one parce
to provide |lower-density residential devel opnent as a
transition between the higher density residential and
the narrower portion of the waterfront park; and the
new WO Zone, which is currently under consideration by

the Zoning Commission along the public waterfront
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area, which would permt park and open space as well
as lowdensity waterfront-oriented retail recreational
and cultural uses. In our report and in the vision,
the waterfront park area and the proposed WD Zone area
are identical.

The new Sout heast Federal Center overl ay,
simlar to the recently approved Capitol Gateway
Overlay District directly to the west, would augnent
the zoning by requiring select forns of retail along
maj or streets. This is intended to serve the |large
new resident worker population as well as to provide
streetscape anenity for visitors passing through to
the waterfront, permt additional height on CR and R
5-E zone parcels, to conformto heights of surrounding
devel opnent and to provi de addi ti onal desi gn
flexibility and opportunities for open space around
bui I dings, require special exception approval of all
buildings fronting onto M Street or facing directly
onto the waterfront park.

The WO Zone would require special
exenption approval of wvirtually all buildings or
structures and nost uses other than park within the
wat erfront park. It would establish -- the overlay
woul d establish an area in the northeast corner of the

WD Zone section of the parcel which could receive
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waterfront-oriented retail, arts devel opnent potenti al
up to the maxi mum FAR pernmitted for the entire WD zone
section of |and.

The overlay would permt conbined |Iot
devel opnent within the CR Zone D strict. And,
finally, it would permt the transfer from any CR Zone
parcel of up to 0.5 FAR commercial devel opnment to the
site at the intersection of M Street, Southeast and
New Jersey Avenue, which is Parcel A on the
illustrative plan.

The recomended zoning wll support the
agreed to vision for the Southeast Federal Center site
and the near Southeast area by providing for the
desired mxed of uses at an appropriate density and
height. A relatively high density form of devel opnent
is inperative in realizing a critical mass of housing
on the waterfront and in the near Southeast area.
This is one of a few imediately available parcels
where this form of urban nei ghborhood and a
significant waterfront park can be acconmodat ed. The
density of developnent will both permt and activate
the waterfront park, while the park allows for the
density and the height by providing significant
setbacks from the waterfront and providing a highly

desirable form of imedi ately avail abl e open space for
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new Sout heast Federal Center residents and workers.
Heights and densities, as proposed, also relate to
those permtted on adjacent parcels, and the extension
of the surroundi ng nei ghborhood streets to and through
the site will provide anenity to all Southeast area
and District residents by providing unprecedented
public access to a destination, Anacostia Waterfront
Par k.

In summary, the proposed zoning is the
product of thoughtful, deliberate planning, protracted
and valuable discussions wth GSA and comunity
partici pation t hr ough near Sout heast and AW
wor kshops. The zoning would permt the realization of
a critical mass of housing on the waterfront in the
near Sout heast area and cityw de. The waterfront park
will provide a vital and unique anenity for these
residents as well as for office workers and visitors
to the site and the Gty. The Sout heast Federal
Center Overlay would provide a balance of design
flexibility with certainty of the overall form and
character for this new nei ghborhood, and it would be a
vital tool in the creation of a vibrant public
waterfront park and its integration back into the
District.

OP feels that the proposing zoning are
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consi stent with the Conprehensive Plan. The Sout heast
Feder al Center Illustrative Plan, the Southeast
Federal Center RFQ the AW and the near Southeast
area planning initiatives. OP recommends that the
Zoning Map Anmendnent and Overlay be set down for
public hearing, and we're available to answer
questions. Thank you.

CHAI RPERSON M TTEN:  Thank you, M. Lawson
and M. Altnan. Questions from the Conm ssion, or
conments? Anybody want to start?

COW SSI ONER PARSONS:  Sure.

CHAI RPERSON M TTEN: M. Parsons.

COMM SSI ONER PARSONS: Vel |,
congratulations to all. [I'mreflecting back on a GSA
plan of the md-80s -- oh, |I'd better not. This is a
vast inprovenent. M. Altman, I'mtrying to grasp the

context between this plan here, which is the near
Sout heast draft schematic, and the proposals nmade
here. In this schematic, New Jersey Avenue penetrates
through the site, a park surrounds the WASA Sewage
Punping Station, but this zoning doesn't seem to
reflect that; that is, the waterfront open space zone
could, if I look at the plan in the near Southeast,
could extend all the way through the WASA parking | ot

and possibly up New Jersey Avenue. Was that
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contenpl ated at all?

D RECTOR ALTNAN: wll, | think the
primary objective in the near Southeast plan and in
the work we've been doing with GSA has been the
creation of this roughly five-acre park where the WO
Zone is here. And in particular what you can see is
that we've identified the area even further defined
this so that the WD has an area which is the buildable
area, which is betwen the R5-D and an existing
structure, and then the area that would be really pure
open space. That was sort of the principle goal.

In terms of extending up to the WASA site
and to New Jersey Avenue, | think our notion was nore
that has to do with how it's |andscaped in terns of
New Jersey Avenue. The WASA site is really one of --
in front of the WASA site sort of remains to be worked
out with WASA I mean a lot will depend -- as you
know, at one tinme they had proposals to do sone

construction in front of their building as part of

their overall restoration of that pr oj ect and
providing other sort of filtration systens. | don't
think that's going to happen. So there's still a

possibility to work with WASA in terns of creating
some nore open space on their property, and we've

initiated di scussions with them So | think it's been
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consistent wth the efforts we've been trying to
acconpl i sh.

COW SSI ONER  PARSONS: So | nmean this
woul dn't result in W2 devel opnent of the WASA parking
| ot. | nmean you're pretty confident that this urban
design framework, which calls for a park there where

the | abel WASA exists is really in our future?

Dl RECTOR ALTMAN: Vel |, | wouldn't say
I'"'m confident about that, | nean, because it really
rests -- the area you're speaking of is in front of

t he exi sting WASA bui | di ng.

COW SSI ONER PARSONS:  Wiere is says WASA,
right there.

DI RECTOR ALTMAN: R ght.

COW SSI ONER PARSONS:  On this Illustrious

Site Plan it calls for a park.

DI RECTOR ALTNAN: Yes. | wouldn't say
we're confident, but 1'd say that -- yes, that's not
-- well, yes, | nmean that's right. That's not a part

of this zoning application, but it is sonething that

we'd be working on with WASA, and we're obviously -- |
think all parties would like to see WASA do that, and
we' re working to achi eve that.

COW SSI ONER PARSONS: Now, there seens to

be an area that is not zoned here. It's on the far
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right side of the property, inside the green Iine.
I"ve got a pet peeve, there's a couple of cooling
towers there that | wsh never were built. But
anyway, and this is the steam plant or sone kind of
generating station. Are you famliar wth that, that
| ong shed bui | di ng?

D RECTOR ALTMAN:  Yes.

COW SSI ONER PARSONS: It doesn't seem to
have any zoning applied to it in this instance.

MR LAWSON. M understanding is that that
portion of land is to remain in Federal Governnent
control, so it would renmain unzoned.

COMM SSI ONER  PARSONS: Ch, oh. That's --

so maybe we should change this boundary to go around

it or sonething. You see the green line that goes
around the map? It inplies that that's within this
area. It's just a detail. That's ny only questions.
Thanks.

CHAI RPERSON M TTEN: Thank you, M.
Par sons. I think your question raises sort of a
technical point, and we'll get to some of perhaps

really technical stuff at the end. But |'ve been told
that there will be -- that has not yet been provided
to wus, that there wll be a neets and bound

descri ption provi ded for t he vari ous zoni ng
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categories, so then it would be nore clear what was in
a zoni ng category being proposed and what was not. Is
ny under standi ng correct on that?

DI RECTOR ALTNAN: I was just looking to
the GSA Counsel if that's correct.

M5. DWER  For the record, Maureen Dwyer
wth the law firm of Shaw Pittnman. That area is --
there should be a line that is at the southern
boundary of the R-5-D that goes across, because that
area that consists of the boiling plant and cooling
tower is not going to be proposed for any zoning or
devel opnent. So that wll just remain unzoned in
Federal ownership.

CHAI RPERSON M TTEN: Right. | was seeking
confirmation of the fact that we would be provided --
in order to be advertised with --

M5. DWER A neets and bounds of all the
properties, yes, you wll.

CHAI RPERSON M TTEN: Yes. Yes. Ckay.
Thank you. Thanks. Al right. Anyone el se have
guestions before we get into sone of the nore
techni cal questions maybe? | nean this is terrific
and I'mreally pleased to be on the Comm ssion at a
time when we're deciding such a nonmentous case as

this. | wanted to ask about sonme of the provisions
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that you have incorporated on those maps regarding the
WD Zone, because |I'm not sure that | conpletely
understand the intent.

And maybe if | could just point you to one
paragraph that's causing nme a particular problem
which is 1805. 6. It says, "New developnent is to be
concentrated in but not limted to the WD building
area. The balance of the property in the WD Zone is
considered the waterfront park in which devel opnent
consistent with the WO Zone is permtted.” That kind
of inplies that developnent that's not necessarily
consistent with the WD Zone is permtted in the WD
bui I di ng area. So I'mtrying to understand what do
you envision will happen in the WO building area? And
if it's something that's not really consistent wth
the WD Zone, shouldn't it be zoned sonething el se?

MR LAWSON: [|'Il take a stab at that.

CHAI RPERSON M TTEN.  Ckay.

MR LAWSON: The WD Zone is intended to be
principally an open space zone, but it does allow a
| ow-density of devel opnent. The WD Zone portion of
land, which is also the waterfront park, is about five
acres, so even at the low density of 0.5 FAR that
amounts to a fairly significant anount of devel opnent,

somewhere in the neighborhood of 100,000 square feet
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and change.

What the intention is is that t hat

devel opnent -- oh, and that devel opnment can be retail
or recreational or cultural form of developnent. The
i ntention IS t hat t he devel opnent woul d be

concentrated within the WD buildable area to provide
sort of a nub of retailer or possibly an area where a
significant cultural proposal could cone forward. The
rest of the area would remain relatively undevel oped,
although forns of developnent that are waterfront-
dependent or would serve the waterfront park may al so
be permtted.

Now, in the WD Zone, any of these uses
require special exception approval. So whatever is
proposed in this area would be comng to the District
for review and approval .

M5. McCARTHY: And | think specifically in
this instance | believe that the intent of 1805.6 was
to suggest that the bulk of the devel opnent would be
concentrated around the historic building and the area
around there that's denoted in the WD buil dabl e area,
but that additional developnent of the type that's
permtted in WO, such as ticket booths for tour boats
or very mnimal types of developnent could also be

permtted in other instances. Al of that devel opnent
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in WO whether it's the sonewhat | arger devel opnent of
the 100,000 square feet or whether it's the snaller
devel opnents |ike ticket booths or wharfs or public
restroons, all of it would have to occur by specia
exception, and we would anticipate that all of it
woul d be consistent with the WD Zone.

CHAl RPERSON M TTEN: Ckay. Let nme just --
I heard everything you said. In the WD buil dable
area, are you anticipating that that area, absent
what ever density is associ at ed with exi sting
structures, that that wIll perhaps exceed 0.5 FAR
because presumably you're loading up density from
el sewhere in the WD Zone to that site? That's what
I"m not quite understanding. And in fact are you
anticipating that it will exceed 40 feet in height?

MR, LAWEON: Wth the exception of the
existing historic building, the maxi num FAR permitted
wthin the WO Zone would be O0.5. And that would or
could be concentrated within that one area. So 0.5
woul d be the maximum that would be permtted in the
zone as a whol e. The height would be limted to 40
feet, and we wouldn't anticipate anything higher than
t hat .

CHAI RPERSON M TTEN: Ckay. So in the

buil dable area it's possible that whatever anmount of
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FAR you could cram into 40 feet mght end up there?
I's that what --

MR LAWSON: Yes. That's correct.

DI RECTOR ALTMAN: It could be. | nean the
intent was -- the reason this is inportant, and we
actually spent a pretty fair amount of tine wth
General Services Admnistration on this, is that that
site, the buildable area site, the reason for wanting
to concentrate it there is it's the one site where
somet hing sort of special to the waterfront could be
created, which was sort of the intent of the WO  So,
for exanple, if you were to have a Navy nuseum or an
annex to the Navy nuseum that's where you could
accommodat e that. And by doing that, what we wanted
to do is take the pressure off the remainder of the W
which we really saw as much nore of an open space then
bui | dable. So what we've done is basically taken the
WD and just further refined it and done exactly what
you sai d.

CHAlI RPERSON M TTEN: | think that sone of
the | anguage in here is an expression of intent, and
what we really want the text to say is we just want
the text to allow the intent to be realized. And
there mght be a way to sinplify the |anguage rather

than -- | nmean, for instance, talking about a park, we
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can't create a park per se. It's true that WD Zone is
conducive to creating a park, because it doesn't
precl ude devel opnent and so forth and everybody's idea
about what a park is is probably different too.
That's probably not what we want to have in the text,
but we just want to nmake sure that there's the
opportunity to sort of cluster the developnent in the
bui | dabl e area, as you say.

So there's probably a few things in here
that you mght need to work with Corporation Counse
just refining sone of the |anguage to nmake sure that
it conveys the neaning that you intend.

DI RECTOR ALTMNAN: | would just add to
that, though, | think. 1In ternms of intent, | think we
do want to nmake sure we're clear, and we've spent a
ot of tinme and work with GSA on this, that the area
that's been identified as the buildable area and the
area where the -- that's sort of the nore open space
area, but | think we do want to be somewhat specific
about the differentiation between those. So it's not
just allowing the opportunity. | think we do, in
terns of the devel opnent pattern, want to ensure that
you do have an area that can be developed as a park
but where there woul dn't be as nuch buildable. And so

| think we could work with themon how to clarify that
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CHAI RPERSON M TTEN:  Yes. That's fine.

DI RECTOR ALTMAN: -- since that was the
intent.

COW SSI ONER PARSONS: Madam Chair, could
| weigh in on this one?

CHAI RPERSON M TTEN:  Sure.

COW SSI ONER  PARSONS: | think this is
sonet hing we ought to consider in the upcom ng hearing
on the WD Zone, because | think this kind of, 1'll
call it, transfer of developnent rights may occur in
alnost all WD Zones we begin to apply, that maybe this
special zoning category we're creating would have this
provi sion where at the tinme of zoning we could say and
in our estimation this is the best place to have a
subset of WO, WO m nus - -

CHAI RPERSON M TTEN: M nus, mnus. That's
worthwhile. And we'll have to renenber to tal k about
that at that point.

COMM SSI ONER  PARSONS: Ve will. [ 1
rem nd you.

CHAl RPERSON M TTEN: Ckay. Good. Anot her
guestion | wanted to ask you about that | don't know
if you ve thought about this or not but since in

certain areas the CR will be the underlying zone in
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the overlay and since the goal 1is to have a
substantial amount of open space oriented to the
waterfront, did you think about whether or not we want
to retain the residential/recreation space requirenent
in the CR Zone, because it's a significant requirenent
-- it's 15 percent? And | guess naybe |I'm just asking
that you think about that. | don't knowif we were to
change that at all -- since it would be |ess
restrictive | don't know that we would need to worry
about advertising that, would we, M. Bergstein.

MR BERGSTEIN. Pardon ne?

CHAI RPERSON M TTEN: | was just asking if
we -- | was asking regarding the retention of the
residential/recreation space requirenent in the CR
Zone. And if we were to change it and relieve
properties in the Southeast Federal Center Overlay of
the requirenent or to ease the requirenent, would we
need to advertise it now because it's less
restrictive?

MR, BERGSTEI N | think you should at
| east open up the possibility in the advertised text
that you would consider it wthout actually perhaps
figuring out the codifications.

CHAI RPERSON M TTEN.  Ckay.

MR BERGSTEIN. Put folks on -- the public
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on notice that that would be a subject for the hearing
consi derati on.

CHAI RPERSON M TTEN: I"mthrowing it out.

| don't know if the Ofice of Planning is -- can you
give a prelimnary response at this point?

M5. McCARTHY: Well, | think as M. Lawson
indicated, one of the reasons that we thought the
addi tional height nade sone sense is that by having
t he maxi num height in the CR Zone here by 110 instead
of 90, we could allow for slimrer buildings or for
nore green space, open space on the ground |evel. But
what it would nmake sense to do is sone specific
calculations with the typical footprint and |ook at
recreation space, how it's typically allocated roof
decks, exercise roons and all of that when we cone
back to the Comm ssion for the hearing to give you an
idea of how that mght work out with the CR and see
whet her we need to nake any changes to the CR Zone.

CHAI RPERSON M TTEN: At this point, what
M. Bergstein's advice was just now, if | wunderstood
him is that we should indicate to the public in our

advertisenent that we're thinking about this so that

we can get sone feedback. And so | don't know the
best way to do that, given that you don't have -- at
this point, you d just like to think about it sone
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MR BERGSTEI N: Wll, it could be put in
the terns of a "may," that the Zoning Conm ssion --

CHAl RPERSON M TTEN:  Ckay.

VMR, BERGSTEI N: -- may also consider and
would invite public feedback and perhaps at the
begi nning of the hearing if the Ofice of Planning as
part of its hearing report provided a recommendation
that was adverse to that and you agreed with that,
then you could just indicate at the hearing that that
in fact won't be a subject matter that people would
need to discuss.

CHAI RPERSON M TTEN: Cay. Just as |ong
as we can get it out there to talk about. Anot her
little sort of technical thing, which is probably not
that big of a deal, 1805.12, that the Applicant can
appeal any decision of the Director regarding the fee
schedule to the Comm ssion, which I don't really know
why that would happen, but | think to the extent that
that's a necessary provision, that that would be
sonet hing that would be decided at setdown, which is
when -- | nean that's the earliest in the process that
woul d nmake sense.

On the list, which is on Page 7 of the

proposed text, there are a nunber of retail
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est abl i shnent s and t hen servi ce ent ert ai nnent
establishnents. And | was wondering if you could just
speak for a mnute about this area and its devel opnent
will relate to the area to the west that's also in the
CR Zone in the Capitol Gateway Overlay in terns of
where do you see -- this is -- |I'm kind of thinking
back to the waterside mall discussion that we had in
terns of destination Ki nd of retail ver sus
nei ghbor hood-serving retail ?

And is this an area where we wouldn't
expect the neighborhood-serving retail to be, rather
we'd expect it in the Capitol Gateway Overlay D strict
or have you thought about it? Because |'m thinking
ahead to whether or not we should be in one place or
the other since we've talked about the fact that we
probably be refining the Capitol Gateway Overlay
District in the not too distant future, whether there
should be an incentive one place or the other for
nei ghbor hood-serving retail so that we get that

grocery store and various sundry other things.

DI RECTOR ALTMAN It's a good question,
because at this -- you know, it's an interesting
guestion because this site, | think, has sone unique
attributes in that it is -- you are serving both an
office population, that wll be significant, so you
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have a |ot of daytinme users who will be there on the
site. You have the residential, so you have the
nei ghbor hood-serving retail. And you potentially have

sone anount, depending on what happens with in the
bui |l dable area of the WD potentially sone tourist and
destination attraction that may go there, sort of
waterfront-oriented retail.

So the answer to the question is | think
this is an interesting conbination of all three. Now,
on the other side of the street where the HOPE 6 will
be comng forward in terns of the PUD and what's being
| ooked at there, we may have the possibility for a
grocery store that could be going in as part of that
devel opnent. That's being explored now. That coul d
then serve the residential population over here as
well as this whole area of sort of near Southeast.

So this is -- you Kknow, we're not
precluding anything at this point, but what | think
you'll see here is sort of the evolution of office-
serving retail, kind of convenience retail, grocery
stores not precluded, other uses aren't precluded. I
think it will be a question of how the market sort of
evol ves between these two sites. So | guess at this
point we're not trying to designate one or other but

allow it to evolve, as you're going to have -- if all
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goes well and the market holds, and these sites are
very attractive, you could have up to 4,000 units of

housi ng between the Southeast Federal Center and the

HOPE 6. So a significant anount of residential
devel opnent that we hope can sustain sone retail in
this area.

CHAl RPERSON M TTEN: Ckay. Thank you.
And then one last comment, which is the section that's
i ncluded, 1810, the exenption from |l arge check review
pr ocedures. As it's noted, those procedures are set
forth in 10 DOVR, not 11 DCOVR, and it's beyond our
authority to provide that exenption. So | think
particular section is best deleted as beyond the scope
of our jurisdiction. Any other questions for the
O fice of Planning?

VI CE CHAI RVAN HOOD: Madam Chai r ?

CHAl RPERSON M TTEN: M. Hood.

VI CE CHAI RVAN HOOD: Since we're going

through the -- | want to look at 1808.6 where we
state, "For good cause shown." | think that the
Comm ssion -- | think we need to have a little nore
di recti on. | can see us having maybe five -- or the
Zoning Commssion having five good <causes in
agr eeance. | think we just need a Ilittle nore

clarification.
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And |I'm also concerned about a non-
preferred use on it for five years. That's prinme
| ocation, and once you get soneone in for five years
in this CGty, |I've found it to be hard to nove them
So we mght want to |ook at that again, and,
hopefully, if you haven't already worked with Corp
Counsel, maybe we can. | just think we need a little
nore direction for good cause shown, because we've had
that clause before in other issues, and it was hard to
grapple wth.

DI RECTOR ALTNAN: Can you just cite the
specific citation, just as a reference for us?

VI CE CHAI RVAN HOOD: Ch, 1808. 6. It
starts off, "For good cause shown. The Conmmi ssion may
aut horize interimoccupancy of the preferred-use space
required by 1805.3."

DI RECTOR ALTMAN. R ght.

VI CE CHAI RVAN HOOD: I just think that
whatever Conmission is sitting here mght need a
little nore guidance, and nmaybe if we can work wth
Corp Counsel, because sonetinmes you have five
different opinions. Good cause shown may be for five
different things, and | just see that nmaybe causing a
problemin the future.

DI RECTOR ALTMAN: The intent here is that
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this really relates to the ground floor requirenent,
particularly with respect to retail, that we wanted to
-- the retail market will strengthen as the Southeast
Federal Center continues to develop, so we wanted to
provide sone flexibility in those first five years as
it sort of builds out. But what was inportant is that
the ground floor was designed so that it would
accomodate the ground floor retail. There nmay not be
the market immediately for the ground floor retail,
say, for the first building that goes in. V& know
over time there will be, so they'd have to denonstrate
this good cause. So | understand what you're saying,
and so we can look at that with the Corp Counsel a
little further.

VI CE CHAI RVAN HOOD: And | realize the
part about junp-starting and getting it started, but
I"mjust concerned about the "for good cause shown."

CHAI RPERSON M TTEN: Thank you. Anyone
else? Al right. W have a recommendation from the
Ofice of Planning to set down Case Nunber 03-06, and
| so nove.

VI CE CHAI RVAN HOOD:  Second.

CHAlI RPERSON M TTEN: Any further
di scussion? Al those in favor please say aye. Those

opposed pl ease say no.
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(Comm ssion nenbers vote.)

CHAI RPERSON M TTEN: Ms. Sanchez, would
you record the vote.

M5. SANCHEZ: Yes. Staff would record the
vote five to zero to zero. Comm ssioner Mtten
novi ng, Comm ssioner Hood seconding, Conmm ssioners
Hannaham WMy and Parsons in favor.

CHAI RPERSON M TTEN: Thank you. And this
will be a rul emaking. And | also would just like to
say in as much as we have not yet created the WD Zone,
and that hearing is scheduled for md-March, is that
correct, M. Bastida?

SECRETARY BASTI DA: | believe so, but if
you want exact date, | have to go back to ny desk

CHAl RPERSON M TTEN:  No, but next nonth.

SECRETARY BASTI DA: Right.

CHAI RPERSON M TTEN: Next nonth. So |
think we'll just de facto have a staggered -- this
will be staggered, but we want to take up the issue of
the WD Zone first before we try and map it. So thank
you.

Next we'll nove to Proposed Action, and
the first is Zoning Comm ssion Case Nunber 02-33,
which is a Fort Lincoln Wshington Gateway Map

Amendrment. First, | would |ike to say that in as nuch
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as | did not attend that hearing, that | have read the

record, and | am -- including the transcript of the
hearing, and | am prepared to proceed. And let ne
just -- 1 thought 1'd just give a little recap to
start.

The request is to rezone the site from G
3-C, R5-D and SP-2 to G2-B. The existing zoning is
inconsistent wth the generalized land use map
designation for noderate-density commercial uses, and
the proposed C2-B designation would not be
i nconsi stent with that designation.

At the hearing, concern was expressed by
certain nenbers of the public, specifically the Fort
Lincoln CGvic Association, that they did not receive
adequate notice in order to review and coment on the
proposed Map Anmendnent. Consequently, the record was
left open for two nonths following the hearing date
until January 23, 2003 to give them anmple tine to
conmment .

Prior to the closing of the record, we
received correspondence from the RLA Revitalization
Corporation and the Fort Lincoln Gvic Association and
suppl emental information from the Ofice of Planning.
The Ofice of Planning also filed a further

information report on February 7, 2003, and we nust
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reopen the record in order to accept that nost recent
filing fromthe Ofice of Planning. So any objection
to reopening the record and accepting that filing?

VI CE CHAI RVAN HOOD: No obj ecti on.

CHAI RPERSON M TTEN: Any objection? Al
right. Then by consensus. And the Ofice of Planning
recommends approval, ANC-5A voted to support the Map
Amendnent, and the Fort Lincoln Cvic Association is
opposed to the Map Anendnent. And 1'Il open up the
floor for discussion by the Conm ssion.

VI CE CHAI RVAN HOOD: Madam Chair, [|'m
ready to nove ahead with this. | would put a notion
on the table that we approve Zoning Conm ssion Case
02-33, the Fort Lincoln Map Amendnent.

CHAI RPERSON M TTEN: Second? Let's have
sone further discussion.

COMM SSI ONER PARSONS: Vel |, Madam
Chairman, I'mgoing to vote against this notion. [|I'm
really troubled. And | guess the real problemis the
concept plan that was submtted for our information,
which ultimately probably wll not be built but
certainly gave a feeling for what was contenpl ated
her e. And |I'm very concerned, the adjacent owner
here, the BW Parkway, which we nmanage, this is the

gateway to the Cty. And this kind of devel opnent is
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potentially ruinous to that entrance to the Cty, and
I just am not confortable with this w thout a planned
unit devel opnent. The zoning in principle, that is
the zoning category G 2-B is certainly better than C
3-C that now exists on that corner, but | just think
it's inmportant enough to have the guidance of a
pl anned unit devel opnent. So those are ny views.

CHAI RPERSON M TTEN: If I could just ask
you in terns of if we were to proceed, the Applicant
is entitled to zoning that's not inconsistent with the
generalized |land use map and the Conprehensive Pl an.
And what they've requested is not inconsistent but the
existing zoning is. So they're entitled to zoning --
they're entitled to some zoning. So regardl ess of
what they plan to do here, had you thought through to
the point of how can we satisfy the consistency issue
as a basel i ne probl en??

COW SSI ONER  PARSONS: vell, 1 would
sinply ask them to cone back wth a PUD that was
consistent, that's all.

CHAI RPERSON M TTEN.  Ckay.

COW SSI ONER PARSONS:  And | wi sh we coul d
have conditional zoning. |  mean there's sone
requirenents here that | think could be placed on this

property that would satisfy nme. The wetlands to the
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east of this are very significant, very significant,
along the Anacostia River, and storm water com ng off
of this site plan is frightening. So that's another
aspect. It just needs care and signage and how we
could have an enornous sign welcomng people as they
do at Potomac MIIls, sure that's not going to happen,
but I want to be a participant in that.

CHAl RPERSON M TTEN:  Anyone el se?

COMM SSI ONER  VAY: I would like to add ny
voice to Comm ssioner Parsons' concerns about this
particular site, in light of the site plan that we' ve
seen, and issues of zoning consistency notw thstanding
| am just very unconfortable with the way it is. And
I think that not just on the basis of the inportance
of the site but also the extent to which the site as
it could be devel oped under the zoning, the extent to
which it could in fact serve the adjacent nei ghborhood
is somewhat in question. It seens like it's being
grooned for developnent as a destination, cityw de
destination, and |I'm not convinced that that is truly
consistent with our intentions. | would also be nuch
nore confortable with this as a PUD.

CHAI RPERSON M TTEN: M. Hood?

VI CE CHAI RVAN HOCD: Madam Chair, | have a

serious problem with us again. VW' re going down the
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sanme lines of question and asking the Applicant to
cone back with a PUD. W've been down that -- as a
matter of fact, | think that case is still in front of
us and that was two years ago. But let ne just say
this: I would |ike to remnd ny colleagues that this
Conm ssion we've already approved a residential area,
which | guess is not too far distance away, we've just
approved proven distributors, which is not too far
away. So I think it's going back to the Chair's
conments about being a consistent -- nmaking it not
inconsistent with the conp plan. | think that's the
direction that we need to nove.

| can assure you that | don't see us
asking the Applicant to cone back with a PUD. V' ve
done that before and you saw what trouble it got us in
and here we are again going down the sane |ines asking
the Applicant to cone back with a PUD. This is just a
Map Anendnent, we've already voted on two projects
already in that area, and this just nmakes it not
i nconsistent wth the conp plan. | think we need to
do what the Zoning Conm ssion is charged to do, not to
be inconsistent with the conp plan. And there are
other reviews after we -- if this is approved, there
are other reviews, as the Chair has already stated.

Again, we're asking for sonmething | have a serious
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probl em wi t h.

CHAlI RPERSON M TTEN: One of the things
that -- | nean | agree, if this is developed as the
Concept Plan depicts, it would be horrible. But all
the reviews are in the hands of another agency. I
don't know if it's specifically NCRC or if it's the
RLA Revitalization Corporation. And for wus to
basically send the nessage that we don't think they're
up to the stewardship task that they have, that we're
t he ones who know best about how the site should be
developed, | think that's not the inpression that |
woul d want to give to an agency.

I think there's probably criticism
appropriate criticism that could be laid at the feet
of the old RLA and their stewardship of the assets
that they had, but this is a new agency, new staff,
new deci sion nakers, and the representative from NCRC
indicated that they rely on the sane expertise from
different city agencies that we do. They rely on the
Ofice of Planning for design advice, they rely on
DDOT for transportation advice and so forth. And that
they would also seek public input for the actual
devel opnent.

So is it desirable that this has further

review? Absolutely. |Is it appropriate for us to say
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that we're the best place to get that review? Maybe

we are but | don't know that that's really appropriate
for us to send that nessage when we've been given
assurances -- and if you want to ask the Ofice of
Pl anni ng about their |evel of concern, we can do that,
but | think everybody -- in reviewing the transcript
in particular, | think there were a nunber of
assurances given that there would be anple
consi deration given to the issues that had been raised
regardi ng design, the orientation of the nei ghborhood-
serving retail closer to the residential conmmunity and
storm wat er rmanagenent issues and so forth.

So I'm in favor of giving these folks
zoning that's not inconsistent with the Conprehensive
Plan and noving forward. Any ot her thoughts? M.
Par sons?

COW SSI ONER PARSONS: Wl l, one thought
that | failed to nmention, as you'll recall, is the
Prem um Beer Distributors did conme to us as a PUD and
the housing that was previously approved by this
Conm ssion was a PUD. So it isn't wthout precedent
that | ask for this.

CHAl RPERSON M TTEN: | under st and.

COW SSI ONER  PARSONS: Yes, it was the

past adm ni stration --
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CHAl RPERSON M TTEN:  Yes, | under st and.

COW SSI ONER PARSONS: -- that brought us
PUDs, and maybe this one shouldn't, but | don't know
why.

CHAI RPERSON M TTEN.  Any further conments?

M . Hannahan®

COW SSI ONER  HANNAHAM Vel l, yes, Madam
Chairman. | can see both sides. | can see where both
sides have a good point, really. The PUD process al so
gives an opportunity to get the comunity really
deeply involved, and to sonme degree that doesn't
seened to have happened right now It's just
beginning, and | would lean toward giving this new
organi zation, the NCPC, a chance to showits stuff.

CHAI RPERSON M TTEN:  NCRC.

COMM SSI ONER HANNAHAM  NCRC, sorry. This
may be the first maj or  project t hat t hey' ve
undertaken, | don't know. | haven't heard of other
t hi ngs that they' ve done.

CHAl RPERSON M TTEN:  Tivoli Theaters.

COW SSI ONER HANNAHAM  Have t hey?

CHAI RPERSON M TTEN: U in Colunbia
Hei ghts, they done a few.

COMM SSI ONER HANNAHAM Ch, Col unbi a

Heights, right. Well, this is alot of area. This is
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bi g.

CHAI RPERSON M TTEN:  Yes.

COMM SSI ONER - HANNAHAM And it is Gateway
and it's really inportant. So | recognize that there
woul d be definite advantages. A PUD would really
point people toward excellence. You look to

superlative things, and you neasure by standards that
m ght be achieved by just people doing the right
thing, not necessarily -- we wouldn't necessarily be
the last word when it comes to these kinds of
qualities.

| sort of tend to think that | would Iike
to give this organization an opportunity to show that
it is up to the demands of this particular project.
And this is a huge thing, it's going to be extrenely
significant. There are a lot of things that are going
to have to be done. | don't know whether we are
conpletely out of it by just looking at this as a
rul emaki ng, as a zoning --

CHAI RPERSON M TTEN: As a Map Anendnent,
we woul d be.

COW SSI ONER HANNAHAM W woul d be out of
it entirely.

CHAlI RPERSON M TTEN: Ri ght . Because the

Map Anendnent allows them to go forward with the
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devel opnent that fits under the Fort Lincoln U ban
Renewal Plan w thout any further review on our part,
not that there's no further review by the RLA
Revi talization Corporation.

COMM SSI ONER - HANNAHAM Al right. Coul d
we ask for sonme nmeasure of review or reporting along
the way? Wuld that be --

CHAI RPERSON M TTEN: Not if we just
approve the Map Anendnent, no.

COW SSI ONER HANNAHAM ALl ri ght .

CHAlI RPERSON M TTEN: W could all go to
the --

COW SSI ONER PARSONS: W can be part of
their public hearing.

CHAlI RPERSON M TTEN: Yes. | was just
goi ng to say.

COMM SSI ONER - HANNAHAM That's true. (%%
feeling is that | would err toward giving this
organi zation a break, giving them an opportunity to
really show their stuff with this great opportunity
here. So | would favor the Map Amendnent that's been
pr oposed.

CHAI RPERSON M TTEN: Ckay. Last thoughts
before we nove to a vote? Al right. W have a

notion and a second to approve Zoning Comm ssion Case
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Nunmber 02- 33. Al those in favor please say aye.

Those opposed pl ease say no.

(Conm ssi on nmenbers vote.)

CHAlI RPERSON M TTEN: Ms. Sanchez, could
you record the vote?

M5. SANCHEZ: Yes. Staff would record the
vote three to two to zero. Conm ssioner Hood noving,
Comm ssioner Mtten seconding, Conm ssioner Hannaham
in favor, Conm ssioners Parsons and May against. And
this is to take proposed action in Case 02-33.

CHAl RPERSON M TTEN:  Thank you. The next
case i s Zoning Comm ssion Case Nunber 01-02, and these
are our antennae regulations that we are so happy to
be at proposed action, and we hope Ms. Steingasser is
here. |Is she here? 1s she here? Ch, okay. Just in
case we need a little backup on the details.

Qur last discussion of this case was at
our Novenber 19, 2002 public neeting. W raised a
nunber of concerns and asked for a followup report
from the Ofice of Planning, which we received on
February 10. And | believe we need to reopen the
record to receive that report, because it was filed
|ate, and we also need to reopen the record for a
letter that came from Ed Donohue representing OCTO

Is there any objection to reopening the record to
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receive those two reports -- the report and the
letter? No objection. Al right.

W have also received advice from
Corporation GCounsel regarding the concern of the
i ndustry representatives t hat pr ohi bi tions on
nonopol es and towers in certain zones would violate
t he Tel ecommuni cations Act, and |I'm going to ask M.
Bergstein to summari ze the advi ce.

MR, BERGSTEI N Thank you, Madam Chair.
W | ooked at the Tel ecommuni cations  Act and
specifically at the provision which indicates that a
state or its instrunmentality shall not prohibit or
have the effect of prohibiting the provision of
personal wireless services. And after our review of
what is a very extensive case |law, we concluded that
that neans that there nust be a nechanismto allow for
the review of applications for those services in al
zones.

The case law has indicated that it could
be either variance or special exception, but it has
also indicated that there nust be a meaningful
opportunity to prove one's case. And in the case of
our variance  provision, because the practical
difficulty has to be to and the undue hardship has to

be upon the owner of the property, if the Zoning
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Comm ssion used a variance standard, it would al nost
be inpossible for the application to be granted,
because the type of practical difficulty or hardship,
there woul d be hardship, actually, because of the use
variance, would really be upon the wreless provider
and not the owner of the property. So because of the
way the variance statute is witten, the only choice
would be to allow for a special exception review, and
in fact the revision that has been offered by the
Ofice of Planning does that.

The next thing we |ooked at is what woul d
be the standard of that review, and we |ooked at the
proposed rules that were drafted by the Ofice of
Pl anni ng, which we also took part in that drafting as
well. And with respect to special exception, we read
the rules as allowing for the use of a nonopole or a
tower in certain zones upon proof that, in essence,
this is the only location and the only nmeans to
provide wreless service. And as we read the case
| aw, what we concluded was that once that show ng had
been nmet, that the normal special exception inquiry in
terms of adverse inpacts and harnmony with the intent
of the zoning regulation could not be used by the BZA
to deny an application.

And so have provided you with alternative
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| anguage to the special exception provision that woul d
indicate that once a provider has nmet its burden of
showing a significant gap in coverage and that the
| ocation and the height of the nonopole was absol utely
need to fill that gap and that the nonopole, as
designed and constructed, was the least intrusive
nmeans providing that service, that that would neet the
burden of proof for the special exception. So we
believe that that would be required in order for the
regul ations to not be subject to a judicial challenge.
In all the respects, the revisions that were nade by
the Ofice of Planning renoved any preenption concerns
t hat we m ght have.

CHAl RPERSON M TTEN: Thank you, M.
Ber gstei n. The way |1'd like to go through this is
sinply | have a nunber of what | think are just
editorial changes that I'd just like to give to M.
Bergstein to judge if they're appropriate and
incorporate them if they are. And then I'd like to
just run through each section and if anyone has any
substantive questions or changes that they'd like to
propose, just speak up.

So we'll start in the Purpose, 2600;
Certification, 2601; 2601, Matter-of-Right Antennas;

2603, G ound-nounted Antennas. | have a couple of
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questions here. And this first question actually
relates to a couple of places -- and either M.
Stei ngasser or M. Bergstein just offer to answer any
of  these. Twenty-si x-oh-three point one, t he
I ntroduction, "except for those antennas exenpted by
2606. " Twenty-six-oh-six is now the stealth
structures, and 2607 is now exenpted antennas. Are we
intending that that should actually be 2606 and 26077

M5. STEI NGASSER:.  Madam Chair, that shoul d
be 2607 was the original intent.

CHAI RPERSON M TTEN: Just 2607. | guess
the nature of ny question is when we get to stealth
structures, those are sort of -- there are certain --
if an antennae is in a stealth structure, then it's
not otherwise bound by the ground-nounted, roof-
nmount ed, buil ding-nmounted rules; is that correct?

MB. STEINGASSER  That is correct. It has
its owmn stealth requirenents.

CHAlI RPERSON M TTEN: Ckay. | guess what
I'"'m saying is wouldn't it be appropriate to say when
we' re saying, "except for those antennas exenpted," or
maybe we should say, "or otherw se governed by." [|I'm
t hi nking how are we going to incorporate the notion of
the stealth in this to say, oh, you mght actually be

bound by stealth instead of this. Maybe that's just
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sonmething for you to think about. W don't have to
necessarily have to sort everything out. | just need
to raise some of these things. And that's true also
for roof-nmounted and buil di ng- nount ed.

You did sone work for us on 2603.1(a),
which is point of nmeasurenent above the ground, and
tal ked about what exactly is the ground. But then |
wanted to add sonething, perhaps, about where is the
ground also, because we often are specifying when
we're measuring building heights that it's the
adj acent finished grade or it's the curb or sonething
like that, and I just wanted to say, "above the ground
on which it is located,” so we're talking about the
ground that the thing is standing on.

VI CE CHAI RVAN HOOD: Madam Chair, can we
back up?

CHAI RPERSON M TTEN:  Sur e.

VICE CHAAIRVAN HOOD: | want to go back to
2603. 1.

CHAI RPERSON M TTEN:  Yes.

VI CE CHAl RVAN HOCOD: I'm not as fast as
you are, so |'ve got about five --

CHAI RPERSON M TTEN: l'"'m sorry, |
shoul dn't speak so quickly.

VI CE CHAI RMAN HOOD: -- five or six
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different sheets in front of ne trying to go back and
forth. But | had a concern with 2603.1. | noticed on
the Ofice of Planning supplenental report that that
was renoved, and |I'm just curious why? | was
interested in that -- it was a 25-foot setback. And
it starts off by saying, "D sregard the advertised
text in 2603 --

CHAI RPERSON M TTEN:  So you're still in --
you're in old F on 2603. 1.

VI CE CHAI RVAN HOCD: R ght, 2603.1(f).
I'"'mlooking at the old F

M5. STEI NGASSER F Subsection? Yes, sir.
W proposed deleting that section and instead
proposed Subsection E, which was less stringent and
alloned a nmuch nore flexible application of the
regul ati ons. As we worked through sone various
scenarios and |looked at sone of the previously
approved applications, 25 feet becane a really rigid
type of setback that would require -- could easily
result in variance applications for the applicants to
fit ground-nmounted antennas, and what we were trying
to do was allow for them to be tucked up against
bui I di ngs and have their visibility reduced.

W found that this application of 25 feet

actually could nuch nore easily result in an antennae
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being nore visible rather than |less visible, because
you now had a setback on excess of what the buil dings
were required to set back, so you kind of created a
view shed that actually led to the antennae rather
than a niche to screen it.

VI CE CHAI RVAN HOOD: Cay. And you say
you replaced that with E?

M5. STEI NGASSER  E.

VI CE CHAI RVAN HOOD: Wiich starts, "Each
antennae installation.”

M5. STElI NGASSER:  Yes, sir.

VI CE CHAI RVAN HOOD: Ckay. Al right.
Thank you.

MR BERGSTEI N Madam Chair, could | go
back to your previous question --

CHAI RPERSON M TTEN:  Yes.

MR BERGSTEIN.  -- because | want to nake
sure | understand your issue, because | think you may
well be right. What you're suggesting is because a
stealth structure could be a roof-nounted antennae, a
gr ound- nount ed ant ennae or a bui | di ng- mount ed
antennae, we need to ensure that those structures are
separately called out and not governed by that
provi si on.

CHAlI RPERSON M TTEN: Yes, that's exactly

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

66
right.

MR BERGSTEI N: Al right. And | think
you are probably correct in that.

CHAl RPERSON M TTEN:  Ckay. I always I|ike
to hear that.

COMM SSI ONER MAY:  Can | --

CHAI RPERSON M TTEN:  Sure.

COW SSI ONER MAY: | want to also nention
on the subject of ground -- we're in 2603.1(a) where
it referred to the nmeasuring point for the ground, and
then it's at 2603.3 where we define ground, and |I'm
wondering, | nean we are trying to define ground in
terns of the measuring point, right?

CHAI RPERSON M TTEN:  Yes.

M5. STElI NGASSER:  Yes, sir.

COMM SSI ONER  MAY:  Ckay. Because the way
it reads it says that ground, as it is used in this
section, would not include berns or anything --
pl anter boxes or anything like that, which is sort of
a strange restriction saying that you can't put an
antennae into a planter box.

MS. STEINGASSER  That's correct.

COW SSI ONER MAY: So that is part of the
definition too, that you can't --

MS. STEI NGASSER: That was the intent.
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COW SSI ONER  MAY: Not in terns of

nmeasuring but just in ternms of where you can put it.

M5. STEINGASSER. Right. A ground-nounted
antennae could not be -- an antennae placed in a
pl anter box could not be considered a ground-nounted
ant ennae.

COW SSI ONER MAY:  Ckay.

M5. STElI NGASSER: W were trying to find
ways - -

COW SSI ONER  MAY: You are trying to
define it both in terns of where it can go but also in
terns of defining the height.

M5. STEI NGASSER  Yes.

COW SSI ONER MAY:  Ckay.

M5. STEINGASSER R ght. That's correct.

COMM SSI ONER MAY:  Because in the report |
think it nade reference to defining how you neasure
height only, and that's what sort of set it off for
me, because it says it's not limted to just -- it
doesn't |limt the definition to just in terns of
defining what ground is for neasuring purposes.
You're saying it can't apply anyway.

M5. STElI NGASSER: It couldn't qualify for
the definition of a ground-nounted antennae. That's

not -- I'm trying to think how it could be
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mani pul at ed.

COW SSI ONER  MVAY: Unless it's in the
actually in the ground.

MB. STEI NGASSER: That's correct. You
couldn't use a planter -- the intent of the section is
to say that you couldn't wuse a planter box to
artificially raise a seven-foot planter box and then
put a 12-foot antennae on top of that.

COMM SSI ONER  MAY: Ri ght. But that goes
to the issue of height.

MB. STEINGASSER  Right.

COW SSI ONER  MAY: Wat you're also
effectively prohibiting is sonebody from nounting it
in a berm even if they did neasure it from what the
original grade was. Not that anybody is going to
actually put it into a planter box, but they m ght put
it on a berm

M5. STElI NGASSER They might put it on a
berm That wasn't the intent. The intent was to
avoid artificial --

COW SSI ONER  MAY: Means of raising the
hei ght .

MB. STEI NGASSER  Ri ght.

COW SSI ONER MAY:  (kay. So we need to --

M5. STEI NGASSER.  Maybe we could work with
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OCC on this.

COW SSI ONER MAY:  -- make sone reference
to the height.

MS. STEINGASSER  Ckay.

COW SSI ONER MAY:  kay.

CHAI RPERSON M TTEN: Thank you. Ckay.
Twent y-si x-oh-three point one (f), "The antennae shal
not be visible fromany public park that is wthin the
central enploynent area or from any street that the
lot abuts.”™ So does that nean that the antennae has
to be screened for its full height? And this is
ground- nounted, mnd you. Because that's the only way
that you wouldn't be able to see it fromthe abutting
lot if it's screened for its full height. I's that
what you neant ?

M5. STEI NGASSER: That was the intent.

CHAlI RPERSON M TTEN: | nmean the abutting
street. I'msorry ?

MB. STEINGASSER  Yes. The intent was that
it would not be imedi ately visible within the centra
enpl oynment area or fromthe streets that the antennae
abuts.

CHAl RPERSON M TTEN:  Ckay. It's the part
-- what it says is, "a park in the central enploynent

area or from any street that the lot abuts.” So
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that's from anywhere in the Gty. So that would nean
that the antennae would have to be -- the ground-
nounted antennae that we're talking about, because
we're in Section 2603, would have to be screened for
its full height in order not to be visible. You
fol l ow ne?

M5.  STElI NGASSER | do. That woul d

probably be pretty onerous and could have technical

interference issues as well. I'"'m looking for sone
bobbi ng heads in the audi ence. I"d like to revisit
t hat issue.

CHAI RPERSON M TTEN:  Ckay. | nmean | think
we're -- | would be supportive of some kind of

screening, but that seens rather extrenme because these
things could be 20 feet tall and you could end up with
sonmething screening it that's actually uglier than --

MR STEI NGASSER: That's uglier than the

intent.

CHAl RPERSON M TTEN:  Ri ght .

MR STElI NGASSER And that's not the
i ntent. Again, it goes to what we were trying to

achieve in Subsection E which was just to the
greatest practicable extent --
CHAI RPERSON M TTEN.  Ckay.

MR STEI NGASSER: -- of its visibility.
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So perhaps the right thing to do mght be just to

del ete that section and rely on Subsection --

CHAI RPERSON M TTEN:  Ch, we have a little
upset down here.

COMM SSI ONER  PARSONS: Wai t. Del ete that
whol e section? That's an overreaction.

CHAI RPERSON M TTEN.  Well, let ne just say
one thing, which is this is proposed action, so sone
of these itens we can advertise it, we can pass this,
but we're asking you to do some followup so that
maybe when we take final action we would nake sone
changes. But for the time being, Fis in as witten,
how s that?

MR STElI NGASSER.  Ckay.

CHAI RPERSON M TTEN:  Because we don't have
a good alternative to propose.

COW SSI ONER PARSONS:  Thank you.

CHAI RPERSON M TTEN:  And we don't like the
idea of just deleting it.

MR STEI NGASSER You don't [|ike that
i dea.

CHAI RPERSON M TTEN: That causes
heartburn. Ckay. Everybody with 2603.1? Twenty-six-
oh-three point two, okay, "A ground-nounted antennae

that does not conply with the above requirenents may

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

72

be permtted through special exception." Ckay. I's
t hat i nt ended to addr ess j ust t he physi cal
characteristics of a single antennae or to allow
mul ti pl e ground- nmount ed ant ennas by speci al exception?

MR STEI NGASSER It should also include
mul tipl es.

CHAl RPERSON M TTEN:  Ckay. I think maybe
we could make that just a tiny bit nore clear. Ckay,
2604, Antennas Placed on a Roof. I'"'m going to
advocate that we call them roof-nmounted antennas, just
because it will be consistent then with ground-nounted
and bui |l di ng- nount ed. I just want to verify that
there's no intended limt on the nunber of roof-
nmounted antennas; is that correct?

MR STEINGASSER That is correct.

CHAI RPERSON M TTEN: Ckay. And do we
care, as we did in the preceding section, about
visibility fromparks in the central enploynent area?

COW SSI ONER  PARSONS: That was what was
advertised, that's what we had a hearing on. | don't
renmenber anybody objecti ng.

CHAl RPERSON M TTEN: On  roof -nounted
ant ennas?

COW SSI ONER PARSONS: Ch, yes.

CHAl RPERSON M TTEN: I don't have ny
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original --

COW SSI ONER PARSONS: Is this brand new?

| thought we only inserted national nonunments here.

CHAI RPERSON M TTEN: Wl |, what's crossed
out here is the |anguage that tal ks about screening,
but the I anguage in the preceding section of 2603.1(f)
is, "The antennae shall not be visible fromany public
park that is wthin the central enploynent area." So
that was only witten for ground-nounted antennas, and
ny question is do we want to add that for roof-
mounted? So we have an advocate for that is what |I'm
hearing, yes?

COW SSI ONER  PARSONS: I''m confused.
Pl ease hel p.

CHAl RPERSON M TTEN:  Ckay. Al right. |
will help. | tried just now

COW SSI ONER  PARSONS: | mssed your
poi nt .

CHAl RPERSON M TTEN:  Ckay.

COW SSI ONER  PARSONS: You nean to add
what we just left inin Fin the prior section to this
section?

CHAl RPERSON M TTEN: W have three
sections in succession.

COW SSI ONER PARSONS:  Yes.
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CHAI RPERSON M TTEN: G ound- nount ed, roof -

nount ed, bui | di ng- nount ed.

COW SSI ONER PARSONS:  Ri ght.

CHAI RPERSON M TTEN:  So i n ground- nount ed,
we said we don't want to be able to see these things
fromparks in the central enploynment area. |'m asking
do we want the sanme kind of restriction on roof-
nount ed antennas that mght be seen from public parks
in the area because we didn't apparently have that
i ncl uded. And | wll just add, to junp ahead, we
don't have that provision included in the section on

bui | di ng- nount ed ant ennas.

COW SSI ONER  PARSONS: vwell, to ne,
ground-nounted antennas, | don't know how nany there
are in the Downtown. | would say zero, but maybe

there are a | ot.

MR STElI NGASSER: Vell, | could run
through the last three years and check our database,
but it's not --

COMM SSI ONER PARSONS:  That's all right.

MR STEI NGASSER  -- uncommon for there to
be satellite dishes.

COW SSI ONER  PARSONS: Vll, that's the
one we're after.

MR STEI NGASSER R ght.
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COW SSI ONER PARSONS: So they're

obnoxi ous at ground | evel.

MR STEI NGASSER: They can be.

COW SSI ONER  PARSONS: They' re sonetines
obnoxi ous on roofs. But what this does is says let's
screen them wunlike that horrible installation on Faye
and 20th, but | can't renmenber who it is.

MR STEI NGASSER. The issue we were trying
to balance here is that if you screen then their ful
height, then you run a really good chance of
interfering with their si gnal reception and
t ransm ssi on. So then you get into either some kind
of stealth screening or mesh screening that can get
extremely heavy on roof structures. So we were trying
to draw the bal ance between what coul d be accommodat ed
physically as well as technically. W were also
trying to draw a bal ance between encouragi ng pl acenent
on roof structures and building as opposed to going
with a pole. So to require an over -- we're trying to
actually encourage them to be on roofs. That's the
preferred | ocation, that's where we want them

COW SSI ONER PARSONS: Ri ght.

MR, STElI NGASSER: So that's why sone of
what's tal ked about being screened on a ground-nounted

was indeed less on the roof-nounted, because we were
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trying to get to an issue of what could actually be --

COMM SSI ONER PARSONS: That's what |
t hought .

CHAl RPERSON M TTEN:  Ckay.

VR. STElI NGASSER: -- physical ly
accommodat ed out there.

CHAI RPERSON M TTEN: I wasn't advocati ng,
| just want to nake sure that we understood that that
was a -- that provision was not in there and we agreed
with that. Gay. Sounds |ike we do. Ckay.

COW SSI ONER  PARSONS: | can't recall why
we dropped the quarter of a mle, I'"'mglad we did, but
the quarter mle distance that was --

MR STElI NGASSER I think as we worked
through it, we mght have --

COW SSI ONER PARSONS: | agr ee.

MR STEINGASSER. -- figured it mght be a
tad arbitrary, a quarter mle in the tree that's
across the street. The views been what was the rea
relevance of that as it applied in this case,
consi dering the topography Downtown and as you noved
out I think is why we got rid of that and went with
sonmething mninmum to the greatest practicable extent.

Because, as we discussed, | think a lot of the

| andmar ks and hi storic nonunments, waterways, these had
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a much larger inpact than a quarter mle. So | think
that's why we originally proposed getting rid of that.

CHAI RPERSON M TTEN: Ckay. Ckay. | want
to verify again there's no limt on the nunber --
nmoving to 2605, Buil di ng-nmounted Antennas, no limt on
the nunber there either; is that correct?

MR STEINGASSER. That is correct.

CHAI RPERSON M TTEN: Ckay. Anybody have
anything under 26057 Twenty-si x-oh-six, Stealth
Structures. | don't have anything -- | want to just
voice a concern, and | actually -- this is a broader
concern that | have voiced in the past, and it's
archi tectural enbel | i shrent s. And architectural
enbel I i shnents are potentially going to be used as
stealth structures. And the Zoning Adm nistrator has
been fairly |iberal about what he thinks constitutes
an architectural enbellishment and its scale relative
to what it's on. And | have a concern about that,
because there's going to be now nore incentive for
people to create architectural enbellishnents to
stealth their antennas, and |'m just concerned that
we're not giving any guidance to the Zoning
Adm nistrator, and | haven't been satisfied in the
past that the judgnent that he's used has been the

best . And | can give specific exanples if people
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want, but | don't want to get into that.
So | guess maybe | just want to voice at
this point to Ms. Steingasser that we're going to need

to visit the issue of architectural enbellishnents at

some point soon, because | think that it has the
potential -- | mean there's sone guidance here, but
one of the concerns that | had is, and | have it

specifically about 2606.3, which is where the Ofice
of Planning will provide a report and recomendation
to the Zoning Adm nistrator on each proposed stealth
antennae structure, is what if the antennas are added
after the fact so that you don't weigh in on
architectural enbellishnents, although nmaybe that
woul d be preferable too, so that someone could put in
an architectural enbellishnment and then later do a
steal th antennae. Wuld you be weighing in at that
poi nt ? Because the architectural enbellishnment at
t hat point would be there, however grotesque.

MR STElI NGASSER In the past we have
wei ghed in.

CHAI RPERSON M TTEN: On  architectural
enbel | i shnment s?

MR STEI NGASSER: Not on the enbel I i shnment
but when an antennae goes inside a cupola or a

st eepl e. They' ve still been forwarded to the Ofice
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of Pl anning, and we have weighed in on them

CHAI RPERSON M TTEN: | guess ny concern is
that after it's there, after the steeple or the
whatever it is is already there, you' re not going to
say, "You know, that's not very attractive. Wy don't
you fix that?" That's just not going to happen.
You' re just evaluating the antennae be placed in it.
But the thing itself already exists, and that's what
['mworried about.

MR STElI NGASSER.  Ckay.

CHAl RPERSON M TTEN: M. My, did you want
to get in on this?

COW SSI ONER  MAY: No. | just wanted to
assure the Chairman that when sonebody goes to put an
antennae on their roof --

CHAI RPERSON M TTEN:  Yes.

COW SSI ONER  MAY: -- and they actually
apply for the permt, they do have to go to the Ofice
of Planning to get a report.

CHAl RPERSON M TTEN: Yes, | understand
t hat .

COW SSI ONER  MVAY: | can tell you from
per sonal experience.

CHAlI RPERSON M TTEN: Good. I"'m glad to

hear that.
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CHAI RPERSON M TTEN: The system is

wor Ki ng.

COW SSI ONER  PARSONS: How did you make
out ?

COW SSI ONER - VAY: It took nme an extra
coupl e of days, but | got the permt.

VI CE CHAI RVAN HOOD: Madam Chair, where
are we right now?

CHAI RPERSON M TTEN: I"m actually raising
a general issue related to stealth antennas.

VI CE CHAIRVAN HOOD: | nean where on 267

CHAI RPERSON M TTEN:  Twent y- si x- oh- si Xx.

COW SSI ONER PARSONS:  Poi nt  t wo.

VI CE CHAIRVAN HOOD:  Ckay. I'll wait. |
have a question but I'm not sure when to ask it,
because |I' m | ooki ng at sonet hi ng.

CHAI RPERSON M TTEN:  Just ask it.

VI CE CHAI RVAN HOCOD: | usually do, but I
was trying to get permssion that tine. "' m | ooki ng
at a correspondence from M. Donohue, | believe, and

he has seened to have rewitten the regulations for
exenpted antennas, and | just wanted to know has the
O fice of Planing | ooked at sone of the revisions that
he has attenpted to nake? And do we think that sone

of them may be incorporated?
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CHAI RPERSON M TTEN: Let nme ask you to do

this. He's looking at old 2606, which is now -- new
2606 is stealth and 2607 is exenpted antennas.

VI CE CHAI RVAN HOOD: That's why | asked
when the appropriate --

CHAI RPERSON M TTEN: Right. | didn't know
what you were going to say.

VI CE CHAI RVAN HOOD: Because |'m | ooki ng
at 26 over here and --

CHAI RPERSON M TTEN: Right. So let's just
wait until the next section, and then we'll take that
up.

VI CE CHAl RVAN HOOD:  Ckay.

CHAl RPERSON M TTEN: Twent y- si X- oh- si x
point one (f), "The height of a stealth structure
shall be permtted by right to a height of 80 feet in
all residential zoning districts and 120 feet in all
other zoning districts.” That suggests to ne that
that would be a free-standing, ground-nounted stealth
structure, but it could be interpreted, and |I'm sure
wll be if we don't fix it, that it could be a roof-
nmounted or a building-nounted stealth structure that
could be that tall on top of sonething. So | don't
know if we want to just say the height of a ground-

mounted stealth structure or would that --
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MR, STElI NGASSER: Yes. I think you're

absol utely right.

CHAI RPERSON M TTEN Wuld you turn on
your mc when you talk to us?

MR, STElI NGASSER Excuse ne. ['"'m sorry.
I think you' re absolutely right. VW need to
di stinguish that, and that was the intent, but that's

CHAl RPERSON M TTEN:  Ckay.

MR STEINGASSER -- not how it reads.

CHAl RPERSON M TTEN.  Ckay.

COMM SSI ONER  PARSONS: Wuld this permt,
and I'mnot sure it's a bad idea for sonebody to build
a steeple as an architectural element in a comunity
W th no church? 1In other words --

(Laughter.)

COW SSI ONER PARSONS: O a silo, to nmke
ny point, without a farm But that is to -- and |
woul d encourage this. |'mnot saying we need steeples
and silos but it wld seem from the next section that
we're talking about not just existing cupolas and
steeples and architectural elenents but proposed --
not redwood trees, although redwood trees are quite
handy because they're available. Do you see ny point?

| nean sonebody could design sone spectacular little
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pi ece of architecture that housed the antennae. That
woul dn't be precluded, would it? It would just be up
to the Ofice of Planning and their particular taste
that week or nonth as to whether silos fit in Chevy
Chase.

MR STEI NGASSER  That's true.

COW SSI ONER PARSONS: Ckay.

MR STEI NGASSER: That's true.

COMM SSI ONER  PARSONS: | wanted to go to
the next section, what is a fence support as a stealth
structure?

MR, STEI NGASSER: Fence support, if you
t hi nk about |ike ball field fences, the back fence.

COW SSI ONER PARSONS: Ch, | see.

MR STEI NGASSER:  Qbviously, you're not a
big athlete here. That has the --

COW SSI ONER  PARSONS: I"'m into split
rail, and I"'mtrying to figure out.

(Laughter.)

Ckay. | mssed that the last tine, |
guess.

CHAl RPERSON M TTEN:  Ckay. And on trees,
on 2602.2, are you neaning artificial trees or rea
trees?

MR STEI NGASSER. They woul d be artificial
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trees.

CHAI RPERSON M TTEN. Can we say artificial
trees?

COW SSI ONER PARSONS:  That woul d be good.

CHAI RPERSON M TTEN: Ckay. Ckay. Now
we'll go to exenpted antennas. So the question that

M. Hood had put to Ms. Steingasser was --

COW SSI ONER MAY:  Can we go back to trees
for just a second?

CHAI RPERSON M TTEN:  Yes.

COW SSI ONER  MAY: ["m sorry. M.
Parsons, do you have an opinion on the false tree
ant enna systen? | nmean we had just one exanple |
think that was shown to us in the various package.
And | nmean, granted, that may have been a nonopol e
but --

COW SSI ONER  PARSONS: The only stealth
trees that |look well are surrounded by white pine
trees. They do not belong in a deciduous forest. And
they're quite successful. W plan to use one at Geat
Falls, Virginia, for instance.

COW SSI ONER MAY:  Ckay.

COW SSI ONER  PARSONS: Wiere there are a
cluster of trees. But the antennas are always higher

than the canopy of the trees that are there, and when
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you get a deciduous forest with no evergreen in it,
they just |ook crazy. Next time you're going up the
Garden State Parkway there's --

COW SSI ONER  VAY: Vell, that's the one
that | think of every tine. And that's why | asked --
wanted to ask you what you thought, because --

COW SSI ONER  PARSONS: There's one at
Mount Vernon, believe it or not, and it's surrounded
by, in that <case, hemocks, | think, and it's
conf ortabl e. Al t hough everybody was outraged when
Mount Vernon, the premer historic resource of this
region, said, "W're going to put up an antenna," but

it worked pretty well.

COW SSI ONER  MAY: Ckay. Al right.
Well, that's reassuring. Thank you.
CHAI RPERSON M TTEN: Ckay. Exenpt ed

antennas. So the question is have you had a chance to
review the submission from M. Donohue on behalf of
oCTO?

MR, STEI NGASSER Yes, ma'am | did. I
felt that it wasn't necessary to anend the regul ations
to accomobdate the OCTO request. The new Section
2607.4 spells out, and this is from the existing
regul ations carried forward, "An antenna which does

not conply with the above requirements or limtations
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may be permtted subject to the requirenents of 2603
and 2605, which are the OPM special exception
revi ews. " And that has always worked very well and
tends to accommodate changing technology. And | felt
that that provision, as long as we carried it fromthe
existing regs forward, woul d acconmodat e reengi neering
the nunbers for technology today when we're talKking
about nerely increasing height or wwdth of an antenna.

CHAl RPERSON M TTEN: Does that address
your question so far, M. Hood?

VI CE CHAI RVAN HOCOD:  You know, ny question
actually was 26 -- on what M. Donohue provided is
2601. 1(d).

CHAl RPERSON M TTEN:  The ol d --

VICE CHAIRVAN HOOD:  |'msorry, 2606.1(d).

CHAlI RPERSON M TTEN: Yes. This would be
the new 2607.1, there is no d. He's added d is what
he' s done.

VI CE CHAI RVAN HOOD: Ri ght . Ri ght . I
guess that was ny question. So | guess she answered
t hat she feels [like 2607.4, I bel i eve, Ms.
St ei ngasser, is what you said, will address that?

MR, STEI NGASSER: Yes, sir. Are vyou
referring to located entirely behind the no taller

t han parapet walls?
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CHAI RPERSON M TTEN:  No. He's --

VI CE CHAI RVAN HOOD: Actually, it's the
old -- on his -- the letter he supplied was 2606. 1(d).
And, actually, on your 20 whatever it is, it's been
excl uded.

CHAlI RPERSON M TTEN: It's that paragraph
that your hand is on.

MR,  STEI NGASSER: Ckay. W do have sone
-- oh, | see. See, we have the energency 911 of
Subsection C that we Ilimt to 18 inches. Thi s
Subsection D goes to the ancillary equipnent which
woul d be the equi pnent shelters.

VI CE CHAI RVAN HOOD: Cay. Vell, just
thought I'd ask but if you feel confortable, 1'mfine
it.

MR, STElI NGASSER I think we have already
accomopdated nost of the Ofice of Technology's
ant enna request t hr ough t he current zoni ng
regul ati ons.

CHAI RPERSON M TTEN: Let ne just ask you a
couple of followup questions on that before we get
into some of the specifics of 2607. One of the
provisions he was -- one of the exenptions he was
asking for is for the Federal Governnment and we don't

have any control over the Federal Governnent anyway.
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So they have an exenption by their own rules.

Now, a couple of things that he added or
need clarification is in the chart | think he was
going for no nunber limt on the whip antennas.

VR. STEI NGASSER: Yes, that's ny
under st andi ng.

CHAI RPERSON M TTEN: And is that the
antenna that's nost likely to be used by the police,
fire and EMS? |s that why --

MR, STEI NGASSER  Yes.

CHAI RPERSON M TTEN: Yes? \Well, one of
the things that -- | nean you seem satisfied, and if
you're satisfied, then we should be satisfied too,
would be to just elimnate the nunber restriction for
fire, police and EVM5 on whip antennas, and that would
-- | nmean that's another way to go. Instead of having
to have sone kind of blanket exenption, we can just
say, " Ckay, you're  not bound by the nunber
[imtation."

MR STElI NGASSER | think that would
address their concerns.

CHAl RPERSON M TTEN:.  Ckay.

MR, STEI NGASSER. That would go a | ong way
to address --

CHAI RPERSON M TTEN: So we could do maybe
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alittle sonmething, a little footnote or whatever that
says that the nunber limtation in the chart on what
would be the new 2607.3 on whip antennas does not
apply to those dedicated to the provision of energency
services, such as police, fire and EMS for the
District of Colunbia.

Ckay. There's al so sonething that needs

to be clarified because there's conflicting text here.

The dianeter of the whip antenna he seened to like
the seven-inch version and | think you all Iiked the
t wo- and- a-hal f-inch version, so which is it nmeant to
be?

MR STEINGASSER. Wll, two and a half is
what's currently -- oh, | see, there is both in there,
isn'"t there -- is what's currently on the regul ati ons.

Again, it cane to -- it's seven this year and in ten
years it wll be sonething else. So that's | felt

that 2607.4 allowed for the dinensions to change and

CHAl RPERSON M TTEN:  Ckay.

MR STEI NGASSER -- and allowed for the
quantity to change.

CHAI RPERSON M TTEN: Ckay. This is stil
on the whip antennas. The way that the text is worded

it says, "located on a principal building.” And the
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text that is being proposed by OCTO is, "on a

principle building, tower or nonopole." So | just
want to be sure that this is what you intend is the --
we're only talking about whip antennas on principal
bui | di ngs.

MR STEINGASSER In this section we are.
Wen we get -- later when we get into the towers and
nonopol es it allows for the additional --

CHAl RPERSON M TTEN:  Ckay.

MR STElI NGASSER: -- other additiona
ant ennas.

CHAl RPERSON M TTEN:  Ckay.

VR. STElI NGASSER: And it doesn' t
di sti ngui sh.

CHAI RPERSON M TTEN: Ckay. That all

sounds good. Just backing up a little bit, 2607.1(a),
I think. Wat are extensions of the penthouse walls?
"Entirely enclosed on all sides within a building or

by the penthouse walls or extensions of the penthouse

wal |'s. "

MR STElI NGASSER: They could be -- how
woul d you describe -- if there's a penthouse on the
roof, | guess you could easily construct oftentines
with stealth, and | know they've done that down here
at 1 Massachusetts. You can -- |'m not being very
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cl ear.

CHAI RPERSON M TTEN:  Are you just neaning
make the pent house bi gger?

MR STEINGASSER Right.

CHAI RPERSON M TTEN: Is that what vyou
nean?

VR, STEI NGASSER  Yes.

CHAl RPERSON M TTEN:  Ckay.

MR, STEI NGASSER:  You woul d just extend --
you would just create a false extension of the
pent house.

CHAl RPERSON M TTEN:  Ckay. | guess what |
would not want the interpretation to be is that we're
not intending that anyone would have the right or
we're encouraging themto try an exceed the height of
roof structures. It's not up, it's around.

MR STEI NGASSER  Typically, it's around.

CHAI RPERSON M TTEN: Ckay. | think we can
express that better. So if we could --

MR STElI NGASSER  Ckay.

CHAI RPERSON M TTEN.  -- just revisit that
| anguage, because it wasn't clear to ne. And in that
same section, "and which is not the primary use within
the building." So the question is if a building -- |

don't know if this would ever happen -- but a building
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constructed solely for the purpose of housing an
antenna would not be exenpt. Is that what |'m
r eadi ng?

MR STEI NGASSER That's correct.

CHAI RPERSON M TTEN:  Ckay. And why not ?

MR STEI NGASSER: Wll, we're going to
di scuss that very issue in about four weeks when we
tal k about optical transm ssion nodes --

CHAl RPERSON M TTEN:  Ckay.

MR STEINGASSER -- as a text anmendnent.

CHAl RPERSON M TTEN: So | should trust
that this is right for right now

MR STElI NGASSER The intent -- in the
past, there have been structures that are built, and
rightfully so because they' re part of the technol ogy,
to house antennas, and that's their purpose. In the
optical transm ssion node -- you know, there are nodes
t hroughout the Cty that allow for interactive, high-
speed Internet exchange and cable service -- and the
cable conpany, prinmarily, is operating them now, but
the intent was that the intent was that those
structures be regul ated as separate structures and not
consi dered an exenpt antenna.

CHAl RPERSON M TTEN:  Ckay.

MR STElI NGASSER. That was the purpose.
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CHAl RPERSON M TTEN:  Because they coul d be

unattractive?
MR. STEI NGASSER: They
unattracti ve.

CHAl RPERSON M TTEN:  Ckay.

could be

MR STEI NGASSER: They could be quite

| ar ge.

CHAl RPERSON M TTEN: Ckay. Twenty- si x-oh-

seven point two, "penthouse and parapet

i ncl ude an opaque nenbrane covering a port

wal s may

in front of

the antenna."” What | guess |'m concerned about is

that we would have either -- if there were sone kind

of screening requirenent, let's say, and

t he antenna

was sticking up above a parapet wall and you said,

"Ch, well, you can just put an opaque screen up," and

you have this kind of little thing that doesn't fit in

with anything because you just pop a screen up and

say, "Well, it's screened,” and it just sits up above

the parapet wall and it doesn't fit in and it's not a

uniform height and so forth. And | don't -- am |

descri bing what |'m envisioning as being --

MR STEI NGASSER: I think | wunderstand.
Sonething like a fan would -- but that's certainly not
the intent. This, again, is language that's carried

forward fromthe existing regul ations.
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CHAI RPERSON M TTEN: Ckay. Vell, | nean

if anything occurs to you about how to clarify that, I
woul d wel cone it.

Twent y-si x- oh-seven point three, on the
di sh antennas and back into the chart, | just wanted

to add where it says, "not taller than eight feet,"
"not taller than eight feet, as neasured from the roof
surface on which it is nmounted," so that we know what
we're neasuring from

And I j ust want ed to verify ny
understanding of reading this, which is since we're
talking here in the chart about dish antennas on a
roof, that dish antenna, and this goes back to the
concern that M. My has had, dish antennas that are
bui | di ng-nmounted would then have to neet the test of
2605, D sh Antennas Buil di ng-nounted, because there's
no exenption in this section. The only exenption for
a dish is a roof -nounted di sh.

MR STEINGASSER: That's correct.

CHAI RPERSON M TTEN: Ckay. s that what
you had to do, M. May?

COW SSI ONER MAY:  No. It wasn't a dish.

CHAI RPERSON M TTEN:  Ch, it wasn't a dish.

Ckay, never m nd. Ckay. Anything else on the

exenpt ed ant ennas, 2607?
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Twent y-si x-oh-eight, Additions to Existing

Towers and Monopoles Matter of Right. Twenty-six-oh-
nine, Towers and Monopoles in the M Zone. | just
wanted to verify ny understanding of what is lettered
H but should be lettered F because there's other
sections that have been del eted. It relates only to
nonopol es even though the section relates to antenna
towers and nonopoles, "arranging for co-location."
Now, maybe it's a given that you have co-location with
a tower, | don't know. But it says, "A witten
statenent shall be provided agreeing to design,” I
woul d say, "of proposed nonopole," but it doesn't say
“or antenna tower."

MR STElI NGASSER It should include a
t ower .

CHAI RPERSON M TTEN: Ckay. And then | was
t hi nki ng that we shoul d suggest that there be a period
of tine for the initial provider or the owner to use
the avail abl e space. Oherwi se they'll just, perhaps,
al t hough perhaps not, they mght say, "W're going to
use that eventually," and just keep it, rather than
putting a tine limt. Do you follow ne on that one?
Wiere it says that they have to "nake the array space
avai l able on a commercial basis for co-location by any

t el ecommuni cati ons service provider if unused by the
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initial telecomunication service provider or the
owner . " And |I'm just suggesting within a certain
period of tinme if it's unused.

MR STEI NGASSER  Ckay.

CHAI RPERSON M TTEN: I'"'m not going to
suggest what that is and if you would conme back to us

with a suggesti on.

MR, BERGSTEI N: | viewed that, though, as
really being not a -- it would be if in fact it's
unused. In other words, what the requirenent is that

you show that it's capable of allowng for co-

location. And if it is used by the tel ecom provider,

then co-location wouldn't be required. But if it's
not used, it would always be required. So it was
really a present -- it was intended to represent a

present tense responsibility.
CHAl RPERSON M TTEN: Ckay. | guess |

didn't read it that way. So if we could clarify that

MR, BERGSTEIN. Al right. Sure.

CHAI RPERSON M TTEN:  -- that would be even
better. And then | would suggest that the |anguage
that is included later as 2612.3, which is, "No
advertising nmay be placed on the nonopole or tower,"

woul d be appropriate here, because even though it's
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the M Zone we don't need to gob it up wth
advertising. What do people think about that?

VI CE CHAI RVAN HOOD: | would agree with
you, Madam Chai r man.

COW SSI ONER PARSONS: Could we nake sure
that's al so included on dish antennas where applicable
throughout? It just entered ny mnd but there's sone
that are -- they becone little billboards.

CHAI RPERSON M TTEN: You're right, they
do. Vell, let's ask that the appropriate place to
insert that --

COW SSI ONER PARSONS: Thank you.

CHAI RPERSON M TTEN: -- woul d be
di scovered and inserted. Al right.

Twenty-si x-ten, Towers and Monopoles in

Campus Pl ans. | just want to be sure that since the
canpus plans -- the requirenent for canpus plans
starts in R1, | just want to nake sure that we're
going to capture the provisions and all t he

restrictions and at least the spirit and intent of
this chapter when antennas are reviewed as part of the
canpus plan, because they're potentially going to be
adj acent to the lowdensity single famly, and we have
a lot of provisions that are intended to protect that,

and I wouldn't want to |ose those. And nmaybe -- well,
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we're going to be revisiting the special exception
standards in just a second, so maybe that wll be
captured at that point. So I'lIl just raise that for
the time being and we can just think about that when
we finish up with the special exception standards.

Ofice of Planning report, 2611. Twenty-
six-eleven point two, | would just suggest that you
woul d never shorten the tinme period, you would only
| engt hen the tine period. If you want to shorten the
time period, just wite the report. Yes?

MR, STEI NGASSER  Yes, ma' am

CHAl RPERSON M TTEN:  "Yes" is fine

(Laughter.)

CHAl RPERSON M TTEN: Twent y- si x-twel ve,
Speci al Exception Criteria. So what we have, as M.
Bergstein suggested when we began, is we have sone
alternative |anguage that has been suggested to us
that would prevent us from stunbling into a situation
where we would be requiring -- we would have a
requirenment of the ordinance that would lead to an

illegal preenption under the Tel econmunications Act.

So we have a new -- I'msorry, I'min the wong -- |I'm
junping ahead, that's 2613. Just hold on for a
second.

Twenty-six-twelve, this is the special
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exception criteria for antennas. Wuat | was going to
suggest on B, 2612.1(b), is that it read, "A nmap and
expl anation of the area being inadequately served,"”
and then this is the additional |anguage, "that
necessitates installation of the proposed antenna.”
Anybody have a problem with that? | just think it
carries the thought through.

Twenty-si x-twel ve point one (c), what's a
facility site? It says, "Map indicating the |ocation
of any other antennas and facility sites."

MR, STElI NGASSER: Typically, a facility
site would be other nonopoles, other antennas, other
sites where there is an antenna facility.

CHAl RPERSON M TTEN:  Ckay. | just want to
be sure that somebody doesn't say, well, that's not --
we don't want people interpreting facility sites. So
if we could add specificity to that --

MR STEI NGASSER  Ckay.

CHAI RPERSON M TTEN: -- that would help
So we get the kind of report that we're |ooking for
Wul d that include installations on public space?

MR STEINGASSER | believe it would, yes.

CHAI RPERSON M TTEN: Ckay. I think we
shoul d say that too.

And then we have a suggestion from
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Cor porati on Counsel that the map should not only show,
this is in Cstill, that the map should not only show
the facilities, antennas and otherwise, of the

applicant but those of other providers so that one can

determ ne whether co-location is possible. Now, the
problemis | don't know if that kind of informtion
given -- | nmean it's not like there's a map you can go

to and it's got all these pins in it where everything
is. So an applicant certainly knows where their
antennas are, but they don't necessarily know where
soneone else's. Maybe it's -- | think antenna towers
and nonopoles are easier to find, so maybe that would
be the idea, that we would add |anguage to show the
antenna towers and nonopoles of other providers.
Wul d that be --

MR STEINGASSER | think we would have to
limt that.

CHAl RPERSON M TTEN:.  Ckay.

MR STElI NGASSER It's alnost inpossible
for one carrier to track all the locations of other
carriers.

CHAI RPERSON M TTEN: Cay. Then | think
maybe we shoul d include that.

In 2612.1(d), where it says, "roof-

planted,” and | just think we should add, "if
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applicable,” because this could be a ground-nounted

ant enna.

W have a suggestion from Corporation
Counsel for 2612.1(9). In the next section when we
talk about -- wait, just bear wth nme a second. In

the next section when we tal k about trees and you had
added | anguage, "The relative height of the antenna
tower or nonopole to the tops of the surrounding trees

within one-quarter mle radius of the proposed site as

they presently exist,” and that's sort of parallel
| anguage for the antenna. Is that what you -- you
know, the quarter mle, we need a distance there. 1Is
that what you -- or didn't you intend that sane kind
of --

MR STElI NGASSER It should, vyes. It
shoul d --

CHAl RPERSON M TTEN:  Ckay.

MR STEINGASSER -- reflect the sane.

COW SSI ONER PARSONS:  In F, do we nean a
photo sinmulation of the antenna or -- | know in a
coupl e of cases they've sinply brought in a picture of
an antenna at a different location and said, "This is
the type we plan to erect." Do you nean here that
t hat shoul d be a photo sinulation of that antenna?

MR STEINGASSER As it's witten here, it
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was i ntended just a photograph of the antenna, so that
we woul d understand --

COW SSI ONER PARSONS: From a cat al ogue or
what ever .

MR, STEI NGASSER -- what type the antenna
was, right.

CHAl RPERSON M TTEN: D d you have anyt hi ng

you wanted to add on that?

COMM SSI ONER PARSONS: | guess | woul d ask
why? You say, "in this case.”
MR STEI NGASSER: Vell, in this section

this is just the general antenna subject to BZA
approval, so it's not specified in this section
whet her we're tal king about antennas, panels, dishes,
nonopol es. So that's why this picture was just to
provide us with a graphic representation of what is
the antenna in this case.

COW SSI ONER PARSONS: Ckay.

CHAl RPERSON M TTEN: Twent y-si x-twel ve
point three, this is prohibition on advertising on a
nonopol e or tower. I think that, along with the
prohibition on having it on dishes, that it needs to
be a different place. And | had suggested it earlier,
but |I think it probably needs to be either several

places or in a nore overreaching spot. And I'll |eave
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hat is, but

which is the

and nonopol es.

And we have the suggested |anguage from the

Cor poration Counsel, and you have in front of you, I

bel i eve, the suggested revised 2613.67? Yes.

Everybody have that?

MR, BERGSTEIN.  And if | could just point

out, it really wuld also call for the deletion of

2613. 11 because it includes all those
In other words, we just noved up to t

where we put a section.

aspects of it.

he first place

CHAl RPERSON M TTEN:  Yes. Yes. Thank you

for -- yes. And | guess I'd just make a couple of

addi ti ons. In D where it says, "The proposed antenna

or nmonopole,” it should say "antenna tower or

nmonopol e.”™ And then | had -- the rest
little editorial things that 1 would

other than that, | would propose that

of them | have
change. But

we insert that

| anguage and delete the existing 2613.11, as M.

Ber gstei n suggest ed.

There were a couple of other deletions

that would go along with that so that

we don't get

into trouble. That would be 2613.2(d) and (e).
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Actually, they're listed as D and E, but if you did

the relettering properly, they're E and F. It's
| anguage for CR where it says, "If the board considers
it appropriate in furthering the objectives of the
m xed-use district." And then the simlar |anguage in
W If we add 2613.6, as proposed, then | think those
need to conme out, because that could set up a
conflict.

Twenty-six-thirteen point three, where is
says that, "An antenna tower in conjunction with a
studio or in conjunction with the erection, alteration
or use of a building for transmssion or reception
equi pnrent on the sanme lot shall be permtted.” Ckay?
So we've got an antenna tower and it's got to be used
in conjunction with sonething else. And | just want
to be sure that that's what's i ntended. It inplies
that the tower -- and nmaybe it can't -- it inplies
that the tower can't stand alone unlike a nonopole.
And is that what was intended?

MR.  STElI NGASSER I"msorry, |I've lost ny
way here. Wat section?

CHAI RPERSON M TTEN:  It's new 2613. 3.

MR STElI NGASSER  Poi nt three, okay.
This is existing |anguage that was brought forward

from the existing regs. What it was intended, |
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believe, to allow for was both free-standing towers
and towers that had associated buildings with it.

CHAI RPERSON M TTEN: Ckay. This doesn't
say -- this doesn't really have the "or" concept in
it, because it says, "An antenna tower in conjunction
with bl ah, blah, blah shall be permtted.”

MR BERGSTEI N: I  would suggest that
that's the case. And |I've always wondered about this

provision, that it would say, an antenna tower,
either alone in or in --

CHAl RPERSON M TTEN: Ckay. You'll be able
to rest easier now, M. Bergstein.

(Laughter.)

Ckay. In 2613.4(d) and (e) again, we need
to renove the |anguage related to CR and W  Twenty-
six-thirteen point 12(b) --

COW SSI ONER  PARSONS: Wen are we going
to tal k about 2613.67?

CHAI RPERSON M TTEN: | tried to do that
al r eady.

COW SSI ONER  PARSONS: I think vyou
concl uded t hat .

CHAI RPERSON M TTEN: | did. But if you

had anything that you wanted to --

COW SSI ONER PARSONS: I do. M.
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Bergstein, in your research, <could you give any
gui dance as to what a significant gap would be in A?

MR BERGSTEI N It's nmore what it's not,
whi ch woul d be just dead zone coverage of a snmall area
within a building that is not covered. But the courts
haven't really been specific; in fact, they tal k about
it being a case-by-case consideration. But it's nore
than a de mnims drop in coverage. That's about as
clear as the cases have gotten. I think in our neno
we tried to el aborate on sone of those instances, but
it's not nmeasurable by square foot.

COMM SSI ONER  PARSONS: I always worry
about words like that, because it nmay say to sone that
-- well --

MR BERGSTEI N: | think what we tried to
do was to use the termnology that the case |aw used,
because then we can latch onto the case law as it
evolves, as it's used that term

COMM SSI ONER  PARSONS: So this term is
becomng a termof art, "significant gap."

MR BERGSTEI N Yes, in terns of sone of
the circuits. There's one circuit that has not used
that termnology, but we're going with the mgjority
deci si ons. And that is the term of art that's been

used by the case | aw.
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COW SSI ONER PARSONS: Let ne ask anot her

guesti on. If you were dealing with the words,
"significant gap,” in a residential area, R 1, and 20
or 30 houses weren't getting coverage, as opposed to
the individual driving down the street talking on
their cell phone loses the «call, that's very
significant to that individual.

MR BERGSTEI N But | think that's the
type of dead zone --

COW SSI ONER  PARSONS: But as far as
traveling in an area of the Gty --

VR, BERGSTEI N: That's the type of dead

zone if they're just turning a corner and they |ose

the coverage, | don't think that would be considered a
significant gap. | think your 20, 30 houses would be
a significant gap. But the distinction is nade

bet ween dead zones, just short areas where coverage is
| ost and a significant area where coverage is |ost.

COW SSI ONER  PARSONS: So the words,
"significant gap,"” goes to that residential zone as a
residential zone that we're | ooking at --

MR BERGSTEI N It doesn't have to be
contiguous for the entire zone. It has to be nore
than just a de mnims area, but it doesn't have to be

the entire zone itself. It would be a significant
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geographic area within the zone.

COMM SSI ONER PARSONS: That's what |
nmeant. | shouldn't use the word, "zone." R ght.

MR BERGSTEIN:  Yes.

COMM SSI ONER  PARSONS: So it's not the
person passing through the zone dropping a call, as
they say, but rather the area of the Gty that is
depri ved?

MR, BERGSTEIN.  Yes, but it would also go
-- obviously, the person who is driving through the
zone in an area of the Gty and for blocks or a bl ock,
and | really don't know the actual geographic
demarcation, but where they're driving through and
it's not just they've rounded a corner, they |ost the
signal, but it would represent a continuous |oss of
signal over a significant area.

COW SSI ONER  PARSONS: Ckay. Ckay.
That's hel pful. Thank you.

CHAI RPERSON M TTEN: And if | could just
note that in the neno it says, "Were a gap i s, quote,
unquote, 'significant’ depends not only on its
physical size but also on the nunber of consuners
affected. " So if you're talking about people on a
cul -de-sac where there's not a lot of traffic, you

drop a call there then that's one thing. If you drop
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a call where there's thousands of cars going by a day
and everybody's dropping the call, then that's -- you
know, the nunber of -- the area mght be quite snall
but the nunber of people affected.

COW SSI ONER PARSONS: Wl |, the neno that
you're reading from is that sonething that could be
i ncl uded - -

CHAI RPERSON M TTEN: You need to turn on
your mc, please.

COMM SSI ONER PARSONS: Is that nmeno
sonmething that we should include in the record,
because | think this is a significant term A
significant gap is going to have to be interpreted by
BZA. And if there's all this research that's been
done, how do we nmaeke that a part of the record?

MR, BERGSTEI N: I was going to suggest
that sone portion of our analysis be included in the
final order if you care to --

COW SSI ONER  PARSONS: Good. Ch, fine.
Yes.

CHAlI RPERSON M TTEN: Cay. Twent y- si x-
thirteen point 12(c), we have the issue of the
facility site again. But this says, "A map indicating
the location of any other antennas and facility sites

providing service by the applicant,” but it doesn't
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say where. So we really don't want like a map of the
whole United States and stuff. So we need to have a
delineation for that, and I'lIl leave that up to you to
suggest what that m ght be.

Oh G 2613.12(g), | just want to be sure
what's being requested here is "a commtnent to permt
the co-location of at |east three antenna arrays on"
-- this says, "on a nonopole.” And that's nore than
what is required for a nonopole as a matter of right.

What's required as a matter of right is that if
they're not going to use it -- well, they have to nake
at least -- the nonopole has to be able to hold, |
guess, at least three antenna arrays but not that they
have to necessarily permt co-location. So did you
want that to be like a parallel --

MR STEINGASSER: It shoul d be consistent,
paral l el , yes, ma' am

CHAl RPERSON M TTEN: Ckay. So we're going
to make that parallel to 2609.1(f).

MR BERGSTEIN. And, actually, | was --

CHAlI RPERSON M TTEN: Wuld you turn your
mc on for ne?

MR, BERGSTEI N: Sorry. I hit it one too
many tines. | was actually going to suggest changi ng

it from"if unused" to "whenever unused” to get that
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concept .

CHAlI RPERSON M TTEN: That's good, like
t hat . Cay. Anybody else on 2613? Twent y- si x-
fourteen, Non-conform ng  Antennas. Twent y- si x-
fourteen point two (b), | was going to suggest, this

says, "The tenporary installation shall be renoved no
|ater than one year after the non-conform ng antenna
stops functioning.” | was going to suggest that since
we don't know when the original non-conformng antenna
stopped functioning, that the tenporary replacenent is
just allowed for a year.

Twenty-si x-fourteen point two (c), this

has to do with the discontinuation of -- or the non-
functioning of the non-conform ng antenna. Thi s
really stands al one. It's not related to the

tenporary replacenent, which is what 2614.2 is about.
So | would just suggest that that should be pulled
out and be a separate little subsection.

And | would under D, 2614.2(d), that it
read -- that, basically, the first line be deleted and
just say, "The cost of a tenporary replacenent antenna
shall not be considered by the Board of Zoning
Adjustnent as a basis for approval of the special
exception to install a conform ng replacenent.”

Twent y-si x-fourteen poi nt t hr ee, " An
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antenna that was legally permtted prior to the date

of adoption of this chapter shall be considered a
conformng antenna.” Wat | want to -- first, let ne
understand, does that include -- is that neant to

include only those antennas that have actually been
approved through a building permt process and not
just -- and would not include those antennas that may
have been legally permtted under the old regs but
were never approved through the building permt
process? Is it just meant to include those that went
t hr ough the process?

MR STEl NGASSER: Yes. | think it would
extent to also include those that mght have been
through the BZA process but have not yet gotten
bui l di ng permts.

CHAI RPERSON M TTEN: Ckay. But anybody
who did not get a building permt and just threw up
t hat antenna --

MR STEINGASSER  This is not intended to
cover them

CHAlI RPERSON M TTEN: Ckay. That's good.
I like that. Ckay. Anybody else on 26147

Twenty-si x-fifteen, Equipnent Cabinets and
Shel ters? Twenty-six-fifteen point two, the intro

there, "If an antenna equi pnent cabinet or shelter is
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provided on the roof of a building or structure."™ |
just want to nake sure that that's not going to be
construed to be a roof structure -- | nean a -- yes, a
roof structure, the roof of a roof structure. Sort of
the roof of a penthouse. I don't want them putting
those on the roofs of penthouses and then adding
hei ght that way. So if we could just add sonething to
clarify that, that would nake ne feel better.

MR STElI NGASSER  Ckay.

CHAI RPERSON M TTEN: Then 2615.3, which
says that, "An equipnment cabinet or shelter that can
conmply with the requirenents goes to the special
exception  process," but the special exception
requirenents don't work well for -- the ones that
we've specified in 2612, they don't work well for
cabinets and shelters, because the requirenents are
totally different. So | think we need to revisit
t hat .

MR STEI NGASSER  Ckay.

CHAI RPERSON M TTEN: And under 2616,
Renmoval of Antennas, Antenna Towers, Monopoles, bl ah,
bl ah, blah, point 1, is it neant to say -- where it
says, "owner," is it neant to say, "property owner,"
because the owner of the thing m ght be gone.

MR STEI NGASSER: It should be property
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owner; yes, ma' am

CHAlI RPERSON M TTEN: Cay. And then on
that sane section, is one-year exception -- the second
sentence, "a one-year exception,"” is that supposed to
be a one-year extension?

MR STEI NGASSER  Yes.

CHAlI RPERSON M TTEN: Ckay. Anybody have
anything else? Gkay. | just wanted to note sonething
because | had neglected to say this in the begi nning,
which is we also had a submission from the Ofice of
the People's Council that raised sonme interesting
i ssues, and they were suggesting that we should create
a fund to allow residents to have the resources to
hire experts so that they could develop their cases
and understand the proposal for towers and nonopol es
and so forth. And it's not wwthin our jurisdiction to
create a fund, only the Gty Council can create a
fund, but it raises an inportant issue that we wll
have to face, whether it's through the Ofice of
Zoning or through the Ofice of Planning, that there
will need to be funding to hire technical expertise to
advi se us to advise the Board, to advise the Ofice of
Pl anni ng. Because when these reports conme in, unless
the Ofice of Planning -- and | know, Ms. Steingasser,

that you have becone an expert on these matters, but I
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think we need the sort of technical expertise of an
engi neer or sonething. And unless they're already
there, we need to get soneone, either in-house or that
we could call on, and we need the funding for that.
So we'll need to think about that through the
budgeti ng process.

VI CE CHAI RVAN HOOD:  Madam Chai r man?

CHAI RPERSON M TTEN:  Yes.

VI CE CHAIRVAN HOOD:  Could | ask that the
Ofice of Zoning send a letter to Ofice of People's
Counci| letting them know that -- if it hasn't already
been done -- that that is not in our jurisdiction so
they can |ook for sone other innovative ways to help
citizens to be able to deal with that? Maybe they can
spear head sonet hing i n another venue.

CHAI RPERSON M TTEN: Thank vyou. M.
Bastida, would you send a letter on our behalf to that
effect?

SECRETARY BASTIDA: Yes. | would like you
to take a look at it --

CHAlI RPERSON M TTEN: I would like you to
turn on your m crophone.

SECRETARY BASTI DA: Yes. W'l do that,
but | would like you to look at the letter before I

send it out.
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CHAl RPERSON M TTEN:  Absol utely.

SECRETARY BASTI DA: Thank you.

CHAl RPERSON M TTEN: Happy to do that.
Al right. So we have sone |anguage, finally, that |
think has gestated sufficiently that we can take
proposed action on Zoning Comm ssion Case Nunber O01-
02, allowing for sonme non-substantive editorial
changes that | think we probably all would like to
suggest sone little changes here and there. And we've
gone through and nade various proposals and anything
that was agreed to by consensus would be included in
t he proposed rul emaking. And | woul d nove approval.

COW SSI ONER PARSONS:  Second.

CHAI RPERSON M TTEN:  All right. I's there
any further discussion? Al those in favor please say
aye. Those opposed pl ease say no.

(Conmi ssi on nmenbers vote.)

CHAl RPERSON M TTEN:  Ms. Sanchez?

M5. SANCHEZ: Yes. Staff would record the
vote five to zero to zero. Comm ssioner Mtten
novi ng, Conm ssioner Parson seconding, Conmnm ssioners
Hannaham Hood and May in favor of approving proposed
action for Case Nunber 01-02 with the nodifications
di scussed.

CHAI RPERSON M TTEN:  Thank you
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SECRETARY BASTI DA: Madam Chai rman, when

we pose this as a rulemaking, would you like to just
have the standard 30 days or you want to extend that
conmment period tinme?

CHAI RPERSON M TTEN: I'"d like to get this
back while it's still fresh in ny mnd. I think 30
days is fine.

SECRETARY BASTI DA:  Ckay.

CHAI RPERSON M TTEN: | mean people have
had anple opportunity to weigh in on all this
t hroughout the process, so | think unless soneone
feels strongly to the contrary.

SECRETARY BASTI DA Ckay. Thank vyou,
Madam Chai r man.

CHAI RPERSON M TTEN: Ckay. Now we're
ready to nove to Final Action

Ckay. Now, we're ready to nove to fina
action, and the first case wunder final action is
Zoning Conm ssion Case MNunber 02-32, which is the
Ceorgetown University Performng Arts Center, and this
is a further processing case to permt Georgetown
University to renovate and expand the existing Ryan
Adm nistration Building into a Performng Arts Center.

This proposal was anticipated in the approved

CGeorgetown University canmpus plan for 2000 to 2010.
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Fol | ow ng t he heari ng, we recei ved
addi ti onal subm ssions from the Applicant, t he
Burlieth Ctizens' Associ ati on, t he Ctizens'

Associ ation of Ceorgetown and several individuals. W
also, as | understand it, either earlier today or late
Friday, we received a new subm ssion by the Applicant,
which is sinply the draft order. But we would need to
reopen the record to receive that subm ssion. I's
there any objection to receiving that subm ssion? A
right. W haven't had a chance to |ook at that yet,
and, appropriately, there's no response period
provided to parties because it's just a draft order
t here shoul d be no new i nformation.

What I'd like to suggest is that -- in the
hearing we overheard overwhelmng support for the
project, but we have a prelimnary matter to decide,
because there was testinmony that challenged the
University's conpliance with their canpus plan order,
and we nust determne substantial conpliance as a
prelimnary matter to our decision-naking. So what |
woul d like to suggest is that tonight we determ ne the
conpliance issue and then after we have a chance to
review the draft order, we can take up the case on the
nerits. Depending on what we find by way of

conpl i ance, we would take that up at our March neeting
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in tw weeks, and that will give us a chance to revi ew
the draft order. |s everyone anenable to that? Ckay.

The chal |l enges that have been nmade to the
University's conpliance are wth Condition 2,
regarding enrollnment, Condition 3, regarding off-
canpus student housing, Condition 9, regarding reports
of student msconduct, and Condition 14, regarding
regi stration of student vehicles. So | think first we
need to decide whether or not there has been or is, |
shoul d say, non-conpliance, and then we would need to
det er m ne whet her that was substantial or not.

"Il just raise the -- 1'll just lay out
the first issue, which 1is that regarding the
enrol | mrent cap. At the tine of the hearing, it was
reported to us that there were 5,754 students as of
Novenber 20, 2002, which was 127 above the cap of
5,627. The Applicant represented that the requirenent
is -- or their view of the requirenent is that it's an
average for the academc year and that it's not
intended to be a snapshot at any given point in tine.

And the comunity's position is that it doesn't say
that and that it shouldn't be interpreted that way.
And | would just add that now, in the |[|atest
submi ssion that |'m having trouble putting ny hand on,

the University represented to us that their spring
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enrol I ment nunbers show that they're now at 5, 166,
whi ch is bel ow the cap.

So the issue of non-conpliance is, on that
particul ar condition, seens to have evaporated, but |
think what's inportant for us is that we need to
deci de whether the interpretation by the University is
correct in ternms of the averaging, because this is
potentially going to be a problemagain in the future.

COMM SSI ONER PARSONS: Wl I, not only with
this University but others.

CHAl RPERSON M TTEN:  Certainly.

COMM SSI ONER  PARSONS: To ny know edge,
none of the others have cone to have a need to wite
to us in this regard. In other words, we haven't
heard from another wuniversity where there's a cap
saying, "Wll, of course you neant averaging."

CHAlI RPERSON M TTEN: Not on this specific

issue; no, | don't think so. And | would just --
maybe I'Il just read what Condition Nunber 2 says
specifically. "The Applicant shall not increase
under graduate enroll nent above a cap of 5, 627. Thi s
cap shal | apply to traditional, full-tinme
under gr aduat e student s; t hat IS, under gr aduat e

students who require housing."

I would like to suggest that know ng the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

121

BZA, as | have conme to know the BZA, particularly in
orders that have been drafted in the last few orders,
that the orders nean what they say. And if it was
intended that there would be any averaging, it would
say that. It doesn't say academ c year enrollnent; it
says enroll nment. And the fact that in Condition 17
there's a requirenent for the Applicant in a further
processing application to list, anong other things,
the actual enrollnment of traditional wundergraduate
students as of 30 days prior to the hearing date, that
suggests that they wanted to know the enrollnent at
the tine of the application, not sone average nunber.

So | woul d suggest that the interpretation
is a strict interpretation of the |anguage of
Condition 2 and that it's the enrollnment -- the
enrollment cap is a cap, it's not an average.

COW SSI ONER PARSONS: | woul d agree. I
don't see how you can read it any other way.

CHAl RPERSON M TTEN: Anyone else on the
subj ect?

COW SSI ONER MAY: | would -- | think it's
worth taking note of the argunment that has been nade
by the University, that they have been consistently
calculating enrollment nunbers in this fashion. Now,

| don't see any indication, | haven't |ooked into this
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very far, that the BZA in approving the plan

acknow edged that as the method of calculation. But
if in fact that was the nmethod of calculation and it
was known that it was the nethod of calculation, |
think that for us to say at this point, no, it's an
absolute cap would be a significant change from what
t hey have been -- what the University thought they had
agreed to. In other words, they may have pleaded for
a higher cap if in fact it was going to reflect the
peak, peak, peak in the peak senester.

CHAI RPERSON M TTEN: Ri ght. Ri ght . What
I would suggest that we do if -- | take your point and
I think based on what we have in front of us | think
the interpretation -- a strict interpretation is
appropriate. But in the future when they cone back to
us again, if they want to continue to nake the average
interpretation, then they're going to have to show us
why -- how in fact that was in the BZA's m nd and t hat
BZA just overlooked actually witing it. And, M.
Bergstein, is there any way that this -- if the
University wanted to revisit this particular provision
because it's not clear or they disagree with the
interpretation of it, is there a nmechanismfor themto
cone forward and --

MR BERGSTEI N: Wll, | recall that there
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was a cap in the previous canpus plan order, but |
don't know if that specific condition about the 30
days before the application was there. But in any
event, they would have had to have shown conpliance
with respect to, |I'm assum ng, each further processing
that went before the BZA. So, certainly, if they had
done that and they had done it on the basis of
averaging, and if the BZA had found conpliance, then
certainly they would be in a position to believe that
woul d be the interpretation that we carry forward. So
if in fact conpliance was proven in the way I|I'm
suggesting, they could denonstrate that to the Zoning
Conmi ssi on.

CHAlI RPERSON M TTEN: Cay. But based on
what we have in -- but is there any opportunity for --
I nean what | don't -- what | really, really don't
like is when sonebody picks up an order and they read

the plain |language of it and then sonebody goes, "Oh,

that's not what it neans. It doesn't nean what it
says, it nmeans sonething different." So is there any
way -- in the event that there is another way to

interpret these words, which should actually be
witten to say "average" or whatever, is there a way
to nodify this or anmend or change this so that future

Zoning Commi ssions don't pick this up and nmake the
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sane --

MR BERGSTEI N: Well, | think you can do
that through this order. In other words, the issue
has ari sen before you

CHAI RPERSON M TTEN:  Yes.

MR BERGSTEIN. And it's now ripe for you
to determne. And the University has nade its
position known. You can offer them if you believe it
prudent, the opportunity to show the type of reliance
argunent -- it's not even a reliance argunent, but the
fact that the BZA, which is sort of your predecessor
body of i nterpretation, has done anot her
interpretation that you coul d consider --

CHAl RPERSON M TTEN:  Ckay.

MR BERGSTEIN. -- and give sone deference
to.

CHAl RPERSON M TTEN:  Ckay.

MR BERGSTEI N: But it's appropriate that
if in the course of the further processing an issue of
interpretation arises, you can use this order as the
opportunity to clarify that for all future further
pr ocessi ng.

CHAl RPERSON M TTEN:  Ckay. Ckay.

COW SSI ONER - VAY: Vell, if we were to

take this case as the opportunity to set the record
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straight on this particular matter, then I wold think
that we need to have further information from the
University so that they can in fact make the case,
because all they've done is stated it so far.

CHAl RPERSON M TTEN:  Ri ght .

COW SSI ONER MAY:  They haven't introduced
any kind of evidence that in fact the cap is supposed
to be an average, as they have stated.

CHAI RPERSON M TTEN: Ri ght . Ckay. So we
would give them an opportunity if they had evidence
that there had been reliance, not just on saying
nunbers, but that there was this overt know edge by
the BZA that these were averages and that that's what
they nust have had in mnd. So we could give that
opportunity and then the parties would respond to
that; correct, M. --

MR BERGSTEIN  Yes. And | think | used
reliance perhaps wongly, or at least it goes to a
separate issue.

CHAl RPERSON M TTEN:  Ckay.

MR BERGSTEIN. The first issue is whether
or not the interpretation that the University is
proposing is backed by any prior actions by the BZA --

CHAl RPERSON M TTEN:  Ckay.

MR BERGSTEI N: -- so that in fact it's
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not a new issue at all but one that the BZA at | east
addressed, even if circunstantially through its past
approval s of conpliance.

CHAl RPERSON M TTEN:  Ckay.

MR, BERGSTEIN. The second issue is if you
believe the interpretation that's being offered is
erroneous but that it's plausible enough that the
University could have relied on it then engage in
substantial conpliance with the conditions, you could
still find substantial conpliance, at least in terns
of that there was reliance in this case. And you
woul d not deny the application based upon that good
faith reliance, although going forward you would set
the record straight by a clarification.

CHAl RPERSON M TTEN:  Right. | understand
that, and | think that your second point has already
been -- it's satisfied by the fact that their spring
enrollnment is below cap, so it's a non-issue in terns
of right now Ckay. So I follow you.

COW SSI ONER  MVAY: So we're sort of
setting things up so that when Georgetown wants to
cone for further processings, they're going to cone in
t he spring.

CHAlI RPERSON M TTEN: Yes. And not only

further processings but filing for permts of any
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Ki nd.

COW SSI ONER MAY: R ght.

CHAI RPERSON M TTEN:  Because if it can be
proven that at that point when they were to apply that
they were over their cap, the BZA would then be the
one determ ning substantial conpliance. Gkay. So we
have that approach that we'll take to Condition 2.
Let's just run through these other ones and see what
we want to do about them

Condition Nunber 3 has to do wth the
notion that, as articulated in Condition 3, that off-
canmpus housing is a privilege that can be revoked due
to  student m sconduct and there are three
requirenents of Condition 3. And the conmunity, their
concern is that a representative of the University has
expressed that they have -- they don't have any
intention of conplying with that policy. And in fact
what they do sonetinmes is if someone's been naughty
and they're living on canpus, then they wthdraw the
privilege of living in the dorm Al t hough the
University, in response, has said that they have in
fact required sonme students who have lived off canpus
and who have behavi or problens to conme back on canpus.

My thought on the subject is that the

focus that the community has placed is on the section
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of the introduction that says that off-canpus housing
is a privilege that can be revoked, but there's no
requirenent in Condition 3 that it nust be revoked,
and in fact the introduction just says that it can be,
it doesn't say that it will be or nust be. So | don't
think there is non-conpliance with Condition 3 nyself.

VI CE CHAI RVAN HOOD: | don't know if |
agree with that, Midam Chair. I think we're getting
into semantics and words. Condition Nunber 3 was put
there for a reason, and | just want to see a little
nore conpli ance. I was trying not to say nothing
because one time we try to enforce sonething, then |
hear it's not in our jurisdiction. | have a problem
sitting down here nmaking up conditions and they're not
enforced or they're not being abided by, because it's
actually a waste of tinme. But | think we should have
further information on Condition Nunmber 3, not just
because it doesn't say it nust be. W still need, |
think, alittle nore information.

CHAI RPERSON M TTEN: Vell, let ne just
wal k through. The first paragraph is an introduction.
It doesn't say that the University nust do anything,
okay, it's just an introduction. And then it says --

VI CE CHAI RVAN HOOD: You're speaking in

terns of 3.
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CHAI RPERSON M TTEN: O Condition Nunber

VI CE CHAI RVAN HOOD:  Condi ti on Number 3.
CHAI RPERSON M TTEN: The first paragraph.
Yes. The Of-Canpus Student Affairs Program that is
just an introduction.

VI CE CHAI RVAN HOOD:  Ri ght .

CHAI RPERSON M TTEN: Cay. Then, a, it
says, "The Applicant shall ensure that the Of-Canpus
Student Affairs Programis fully funded and staffed."

VICE CHAIRVAN HOCD: Wait a mnute, Midam
Chair, let's go back to the introduction.

CHAl RPERSON M TTEN:  Ckay.

VICE CHAIRVAN HOCD: Let's read the whole
t hi ng. "The Of-Canpus Student Affairs Program
inplemented and enforced by the Applicant shall
specify that off-canmpus housing is a privilege that
can be revoked due to student m sconduct, whether a
viol ation occurs on or off canpus.”

CHAI RPERSON M TTEN: Cay. So it shall
specify, it shall say, it shall make that statenment is
what it says.

VI CE CHAI RVAN HOOD: The Applicant shall
specify --

CHAI RPERSON M TTEN.  You're right.
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VI CE CHAI RVAN HOCD: -- that off-canpus

housing is a privilege --

CHAI RPERSON M TTEN:  Ckay.

VICE CHAI RVAN HOOD: -- that can be
revoked.

CHAI RPERSON M TTEN: Ri ght . That can be
revoked.

VI CE CHAI RVBN HOOD: R ght .

CHAI RPERSON M TTEN: It says they have to
say that sonepl ace.

VI CE CHAl RVAN HOOD:  Ckay.

CHAI RPERSON M TTEN: Cay. You're right,
it does specify sonething that they have to do, they
have to say that. And then we go into a and it says
that they have to fund that program and the Board of
Directors -- "They shall obtain the endorsenent of the
University's Board of Directors for the Program and
the its inplenentation.” They assert that they have
done that and the community does not suggest
ot herw se.

VI CE CHAI RVAN HOOD:  Ckay.

CHAI RPERSON M TTEN: B, "The O f-Canpus
Student Affairs Program shall specify the neasures
that University personnel shall undertake imediately

upon receiving a conpl ai nt regardi ng st udent
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m sconduct to resolve any objectionable behavior and
so forth." And they articulate what they do to conply
with that, what nmneasures they take, and | could
surmse that the community is not satisfied with the
measures, but it doesn't say that the comunity shal
be satisfied with the neasures, it just says that they
shal | specify the nmeasures that they will take. GCkay?

Then, ¢, "The Of-Canmpus Student Affairs
Program shall conduct, at |east annually, a community
education workshop that is mandatory for all students
living off-campus,” which | believe they represented
that they did. And | don't believe the community has
asserted that they did not, at |east annually, conduct
t hi s wor kshop

So that there is no requirenent for them
to -- if there's soneone who has a behavior problem
who's living off-canpus, there is no requirenment for
themto be noved back on canmpus. | think that's where
it gets down to, because | --

VI CE CHAI RVAN HOOD: Shal | specify that
of f-canmpus housing is a privilege that can be revoked.

Now, if off-canpus housing is revoked, then where

el se do you go if you're still in school?

CHAI RPERSON M TTEN: Wl |, you go back to

the dormis where you go. You go back on canpus.
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VI CE CHAI RVAN HOCOD: So there is a

nmechani sm f or somet hi ng bei ng enforced here.

CHAI RPERSON M TTEN: There's a nechani sm
but they don't -- | think what the comunity is
suggesting is that they have to do that, and there

isn'"t anything in Condition 3 that says that they have

to avail thenselves of that particular course of
action. If you want something else, |I'm happy to
support a request for sonething else. | just don't

know what that's going to be.
VI CE CHAI RMVAN HOOD: Vell, | have one or
two -- if these things are not enforced, | don't even

-- Condition Number 3 should just be out of there.

That's my opi nion. And, unfortunately, | didn't sit
on that case wth the BZA, but if it was put in -- and
I think this is a nessage to all of us. If these

things can't be dealt with, we don't need to put them
in there. Anyway, that's -- we can go on.

CHAI RPERSON M TTEN: Cay. Condi tion
Nunber 9. This has to do wth the reports concerning
conplaints regarding student msconduct, and | think
there were two issues. One is that the information in
the reports was inadequate, that's what the assertion
is on the community's part, and that the comunity

objected to the fact that the University limted the
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content of the reports to students who were living off
canpus, rather than all students.

Gven that | don't think we were provided
-- and anybody can correct ne if I'm wong -- we
weren't provided an exanple of one of these reports so
it's kind of hard to evaluate in the abstract because
sonmebody says, "Well, yes, we did provide the right
anount of information and the right level of detail,

the appropriate level of detail," and soneone says we
didn't, so maybe we need to ask for an exanple of one
of these reports.

But the community -- or the University has
asserted that it's appropriate to |limt these reports
to the students living off canmpus because of the
pervasive sentinment in the order that the behavioral
problens are -- that caused the adverse inpact to the
conmunity that the BZA sought to address were students
living off canmpus. And | reread the order today, and
it is pervasive. |t says nunerous tines that it's not
just students, it's students living off canpus that
are problemtic, and | think that's a fair
interpretation to have limted the reports to students
living off canpus. So | need sonebody to say

sonet hi ng here.

COW SSI ONER PARSONS: Well, 1'm confused
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by it. If youread 6, it --

CHAI RPERSON M TTEN.  If | read 6 -- 2.67?

COMM SSI ONER PARSONS:  Yes.

CHAl RPERSON M TTEN:  Ckay.

COMM SSI ONER  PARSONS: They're going to
maintain a telephone hotline to receive conplaints
regardi ng student m sconduct.

CHAl RPERSON M TTEN:  Ckay.

COW SSI ONER  PARSONS: You go to 7,
they're talking about conplaints regarding students
l'iving off canpus and their conduct.

CHAl RPERSON M TTEN:  Ckay. Ckay.

COW SSI ONER  PARSONS: So I'm not sure
because this entire section of the order, starting
with 5 6, 7, 8, 9, deals with conplaints. But ,
certainly, the thrust of the rest of these conditions
deals with not the obnoxious kid comng home at two
o' clock in the nmorning trying to find his dormin the
dark --

CHAl RPERSON M TTEN:  Ri ght .

COW SSI ONER PARSONS:  -- but, rather, the
student who's living in the community who's doing the
same thing --

CHAI RPERSON M TTEN:  Yes.

COW SSI ONER  PARSONS: -- or making
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obnoxi ous behavior on his own property or at |east a
rented property.

CHAl RPERSON M TTEN.  Ri ght .

COW SSI ONER  PARSONS: And, of course,
none of wus sat on this case, so we really are
i nterpreting what was bei ng said.

CHAI RPERSON M TTEN:  But that's -- | nean
anybody should be able to look at the order and read
it and understand it.

COW SSI ONER PARSONS: Ri ght.

CHAI RPERSON M TTEN:.  So it's --

COMM SSI ONER  PARSONS: | would agree with
you that the thrust of what | see here has to do with
of f-canpus housing, not kids walking the street or
maki ng noises out of their dormtory w ndow, And
remenbering news accounts of the case, that seened to
be where the nost of the conplaints were comng from

So | would agree with you, but I'mnot sure the order
is clear enough to draw that conclusion because of
Nunber 6.

CHAlI RPERSON M TTEN: | take vyour point
about Number 6. So they have to go to sone effort to
di vide the report.

COW SSI ONER  PARSONS: When vyou think

about the conplaint of a group of students, potential
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students or possible students at the corner of 35th
and O is of no use to the University if they get it
Sunday norning after a Saturday night incident.

CHAl RPERSON M TTEN:  Ri ght .

COMM SSI ONER  PARSONS: So the specificity
of the address --

CHAl RPERSON M TTEN.  Ri ght .

COMM SSI ONER  PARSONS: -- is the only
thing that nakes sense here.

CHAlI RPERSON M TTEN: Yes. Anybody el se?
So what's the consensus here then on Condition 9?

COW SSI ONER - HANNAHAM |  don't have
anything to contribute to consensus yet, |'m still
puzzling through this.

CHAI RPERSON M TTEN:  Ckay.

COMM SSI ONER - HANNAHAM The reports that
are produced they contain summary information
regarding a nunber of hotline conplaints and confirned
incidents. The reports contain --

CHAI RPERSON M TTEN. Were are you readi ng
fron?

COMM SSI ONER - HANNAHAM This is the
Uni versity's statenent regarding conpliance.

CHAl RPERSON M TTEN:  Ckay.

COW SSI ONER HANNAHAM  And, you know, it
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refers to the Ofice of Of-Canpus Student Life

mai ntains records of off-canpus student conduct-
related issues and sends these reports. It doesn't
say students living off canpus, it says off-canpus
st udent conduct -rel at ed I ssues. And hotl i ne
conplaints, certainly, are not going to be limted to
students living off canpus either. And the
inplication is that their reporting actually is about
of f - canpus behavi or

| mean the crux of the matter is that what
they're looking for is a reporting nethod that
addresses how well the students behave when they're
of f canpus, whether they live off canpus or not. I
don't think that there's -- it's not clear to ne that
they are or they aren't reporting about students who
live on canpus who may be involved in off-canpus
events. | nean, as | said, certainly, the hotline
calls are going to be neutral as to whether a student
lives off canpus or not.

CHAl RPERSON M TTEN: Ri ght. | think the
thing that confirnms that it relates only to students
living off canpus is the University's response on
February 6, on Page 6, under the italics, under the
indented part, "Gven the context in which the BZA

i nposed Condition 9, the University has appropriately
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read it to relate to the conduct of students living
of f campus. Therefore, the University has, therefore,
not provided information on the m sconduct of students
l[iving on canpus in residence halls." So they're
saying, they're confirmng --

COW SSI ONER HANNAHAM ~ Ckay. All right.

CHAl RPERSON M TTEN:  -- what the conmunity
has sai d.

COW SSI ONER HANNAHAM | like their first
statenment better.

CHAI RPERSON M TTEN: Wl |, sonetines when
you get clarification it's not always what you
expect ed.

COW SSI ONER HANNAHAM  That' s true.

CHAI RPERSON M TTEN: So what does that
| ead you now that you' ve got all that? W can mull
t hat over --

COW SSI ONER HANNAHAM At | east we want ed
to have a copy of the report.

CHAI RPERSON M TTEN: Ckay. Let's get a
copy of the report. Since we're getting sonething
el se that we needed, let's get the nost current copy
-- the copy of the nost current report that's
referenced in Condition 9.

kay. Condition 14. This has to do with
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notor vehicle registration, and we got a sentence-by-
sentence expl anation for what the University does.

VI CE CHAIRVAN HOOD: Is this the one where
I was reading, | think it was from the community,
where a question was asked in a neeting, | think it
was Burlieth Ctizens' Association, where they asked

for this information and they were told that they

didn't have it? Is this the condition? | believe
this is, 14.

CHAI RPERSON M TTEN. | don't --

VICE CHAI RVAN HOOD: I know it was

mentioned at a community neeting, asked to the
Uni versity.

CHAI RPERSON M TTEN: This has been
nmentioned nunerous tinmes, so that mght be what you're
t hi nki ng of .

VI CE CHAI RVAN HOOD: But they asked the
University for showng them that they were in
conpliance with this or showing them evidence that
they even dealt with it, and they were told that they
didn't -- the University said they didn't have the

information. And it's funny, and | was just wondering

how it appeared for us all of a sudden. |If that's the
case, | may be incorrect. | stand to be corrected.
CHAl RPERSON M TTEN: | think there's an
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ongoi ng concern by the community that you can --
that's evidenced by particularly the Burlieth
Ctizens' Association submission, that there are
student vehicles -- students who are residing in the
District of Colunbia from elsewhere who are not
conmuters, and that they have a requirement to
register their cars with the District of Colunbia or
get a reciprocity sticker and they haven't done that.
And that was what Condition 14 was neant to address.
And so there's an ongoing concern with that, so then
it's a question of, okay, well, if that's what
Condition 14 was neant to address, is the University
in fact out of conpliance with Condition 147

So | do have a question, and |I'm glad we
have the opportunity to get nore information on this
particular one as well, which is if you walk through
this, the mssing piece of information that we do not
have is that -- and I'mreading fromthe top of Page 4
of the University's response on February 6. It says,
"The University representatives have corresponded and
met with officials of the Departnent of Mdtor Vehicles
to discuss the University's conpliance with Condition
14 and have been infornmed that the steps that the
Uni versity has taken neet and exceed the expectations

of the Departnent," okay?
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Now, that's supposed to be to neet the
requirenent to consult with the D.C Departnent of
Motor Vehicles to determ ne whether such registration
is conpleted or such stickers are obtained. It's not
for the University to tell DW what they're doing,
it's for DW to tell themwhat's not -- if people are
not registered. So what we don't know is is DW
telling then? Because if DW is telling them then
the University has this obligation to act.

VICE CHAIRVAN HOOD: Let me ask a
qguesti on: Who faxes this list of -- it |ooked Iike
the University faxed us a list of out-of-state --

CHAI RPERSON M TTEN. Wl |, that's actually
part of two different submi ssions. That's attached to
the Burlieth Gtizens' Association submssion, and
then it's attached again to the University's --

VICE CHAIRVAN HOOD: Ch, it's all

together, so | figured this came fromthe Applicant's

counsel .

CHAI RPERSON M TTEN: But the original
source of it, | think, is --

VI CE CHAl RVAN HOOD:  Ckay.

CHAI RPERSON M TTEN: -- Burlieth
Ctizens'. So that's what | want to know. | want to
know is DW telling the University -- nmaybe | should
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ask first, has the University asked DW for a report
regarding conpliance by its students, and has
information been forthcom ng, because that's what
triggers the action on the part of the University?

VI CE CHAI RMAN HOCD: But where we get that
information from that you're -- are we getting that
out of the --

CHAI RPERSON M TTEN:  |I'mreading the third
sentence of Condition 14.

VI CE CHAI RVAN HOOD:  That cane from --

CHAI RPERSON M TTEN: Vell, 1'mlooking at

VI CE CHAl RVAN HOCD: But |'m saying on the
front, that's from who?

CHAl RPERSON M TTEN: This is from the
Appl i cant.

VI CE CHAI RVAN HOCD: WII DW send us
anyt hi ng?

CHAl RPERSON M TTEN: Vell, it doesn't
matter. Wiat we're asking the University to represent
to us did they ask DW and did DW gi ve them anyt hi ng?

VI CE CHAI RVAN HOCD: Vell, not that |
don't trust anybody, but people can wite things the
way they want to and present to us any old kind of

way .

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

143
CHAl RPERSON M TTEN: Well, and it's for us

to be discerning consuners of this information. W
can ask -- do you want M. Bastida to contact DW?

VI CE CHAI RVAN HOCOD: | don't want to go
out si de of the canpus -- the order.

CHAI RPERSON M TTEN: V're not. DW is
involved in --

VI CE CHAI RVAN HOCOD: So if not, let's go
to DW ourselves and then we get to the bottomof it.

CHAlI RPERSON M TTEN: M. Bastida, you got
t hat note?

SECRETARY BASTI DA: Yes, Madam Chair nman.
Sonetimes it's difficult to get a witten report from
DW, but | probably can get a --

VI CE CHAI RVAN HOCD: We haven't even tried
yet. W need to try first.

SECRETARY BASTI DA: Yes, | wll try, but
I"'msure | can get at |least a verbal one and then give
thema deadline to put it in witing.

CHAI RPERSON M TTEN: Ckay. And we also
would like the University to address the question of
what did they ask of DW and was the DW forthcom ng
with any information?

MR BERGSTEIN. Madam Chair, 1'll be gl ad

to facilitate that. As you may know, | also provide
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| egal advice to DW.

CHAl RPERSON M TTEN.  Ch, that's right.

VMR BERGSTEI N: And | will facilitate
t hat .

CHAI RPERSON M TTEN: That woul d be
fabul ous. GCkay. So now if we're taking this approach
where we're going to allow the University to provide
us sone additional information, and this is before we
determ ne conpliance, then we won't be able to take it
up at our March 10 neeting, because we need to allow
tinme for responses and then -- subm ssions and then
responses and so forth. So, M. Bastida, do you have
sone dates to suggest?

SECRETARY BASTI DA: Gve ne a nonent,
Madam Chair. I would like to find out from the
University how long will it take them to put this
i nformation together?

MR CGROCSS: Madam Chair, nenbers, Ned
Goss, Arnold & Porter for the University. Two weeks
we can provide that.

CHAl RPERSON M TTEN:  Ckay.

SECRETARY BASTIDA: And at this tine, you
will serve it to all the parties?

MR CGRCOSS:  Yes.

SECRETARY BASTIDA: Ckay. | would like to
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find out of ANC, which has representative here --
you're not a representative of ANC? Then two weeks
fromtoday will nmake it the 10th of March, and then |
would allow three weeks for the ANC to nmake their
report to the Ofice. And that mnmeans that | could
then, if everything works out, have it for the April
14 neeti ng.

CHAl RPERSON M TTEN: Ckay. So that's the
31st then woul d be the deadline for parties?

SECRETARY BASTI DA: Yes. That would be
appropriate. And then that way we could give the ANC
as nmuch tine as possible. And then | would like to
suggest that those should be filed -- the University
will file and serve on the parties on Mnday the 10th
of March by three o' clock in the afternoon, and then
the ANC will serve it on the Comm ssion on Monday,
March 31 by three o' cl ock.

CHAI RPERSON M TTEN: Thank you, M. Basti da.

SECRETARY BASTI DA: Al so, Madam Chai r man,
if you' re going to open the record then, can we have
al so open the record to allow for the ANC to submt a
draft order?

CHAI RPERSON M TTEN: The ANC isn't going
to submt a draft order.

SECRETARY BASTI DA: The ANC -- | nean,
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excuse nme, the Gtizens' Association to submt a draft
order.

CHAI RPERSON M TTEN:  Sure.

SECRETARY BASTI DA: Ckay. In fact, they
have faxed it to nme, so | can put it into the record
i medi ately.

CHAl RPERSON M TTEN.  Ckay.

SECRETARY BASTI DA:  Ckay.

CHAI RPERSON M TTEN:  Thank you

SECRETARY BASTI DA Thank you, Madam
Chai r man.

CHAl RPERSON M TTEN: Ckay. Now, noving on
at lightening speed, Zoning Conm ssion Case Nunmber 02-
43, which is MedStar, and we need to reopen the record
for a revised finding of fact from the Applicant. I's
there any objection to reopening the record to receive

that? Al right. Wt hout objection then. And M.

Bergstein, |I'm just going to ask you to highlight
Condition 13 and tell us the -- give us the inport,
pl ease.

MR BERGSTEI N: The inport is that

normally a condition in a PUD order would indicate
that the second stage final PUD is valid for a period
of two years during which tine an application for a

building permit nust be filed and then construction
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must begin within the third year.

The draft order | received from the
Applicant indicated that, but it raised an issue in ny
m nd because this PUD concerns nultiple buildings, and
| wanted to be sure whether or not the inport of the
condition would be that once the first building permt
was filed, that that would, in essence, vest the PUD
for all future buildings wthout any apparent tine
[imtation.

And based on that conversation, you
received a revised condition which indicated that in
fact the filing of the building permt wthin two
years and beginning construction in the third would
vest the PUD but only for a 15-year period, during
which tine the remaining projects could receive
building permts. But that if a building permt was
not filed with respect to any of the projects after
the 15 years, then the PUD would no |onger be alive
with respect to them unless an extension was granted.

CHAI RPERSON M TTEN: Ckay. Thank you.
Ckay. So we have the proposed condition before us.

COW SSI ONER  PARSONS: Madam Chai rman, |
think that ten years is an absolute limt for this.
W have kind of treated this as though it was a PUD

and Canpus Plan, if you will, and our Canpus Plans are
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always ten years, our PUDs are never nore than two or
three, so | think ten years is where we should be

i nstead of 15.

CHAI RPERSON M TTEN: (Ckay. | want to ask
M. Bergstein a question. | don't renenber the
precise -- there was, | want to say, Ilike five
projects out of a total of seven or -- all the

possible projects were not included in the second-
stage application, and there were one or two that were
hel d out. And if at sone point in the future the
Applicant cones forward wth another second-stage
application -- there were projects in the first-stage
application that were not included in this second-
stage application. So if the Applicant cones forward
with these other projects at sone tine in the future

with a second-stage application, could we revisit the

time fromthe ten years, | guess is -- if we do ten
years?

MR BERGSTEIN. Well, |I'm wondering, and I
can't recall the first-stage order, but | believe the

first-stage order had the nornmal one-year tine period
to file the second-stage PUD. So that if they cane
forward with new projects, in essence, they'd have to
file a new consolidated PUD for those projects.

CHAI RPERSON M TTEN:  Ckay.
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MR BERGSTEI N: Because the first stage

has been satisfied to the extent they've cone forward
with a second stage.

CHAl RPERSON M TTEN:  Ckay.

MR BERGSTEIN. But then that's it.

CHAlI RPERSON M TTEN: Ckay. So when we
think of this, we think of this as those projects in
the second-stage -- in this second-stage application,
not the totality of the projects that were potentially
contenplated in the first-stage approval. I's that
right?

MR BERGSTEIN. That's right. They would
have to seek -- before the end of the year for the
first-stage approval, they would, in essence, need to
seek an extension of the first stage to cover any
additional project not covered wthin this second
stage in order to keep the possibility com ng back
with just a second-stage PUD alive with respect to
t hose.

CHAI RPERSON M TTEN: I"'mwth you. Ckay.

Then | would agree with M. Parsons that ten years is
an outside limt.

COMM SSI ONER  MVAY: Can | ask a question.
At the end of ten years, what is the zoning on the

property going to be?
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CHAl RPERSON M TTEN: It remains --

COW SSI ONER MAY: It reverts back to --

CHAI RPERSON M TTEN: No. As long as the

i nprovenents that were permt -- actually, M.
Bergstein, you answer this, because |'I|l probably say
sonmet hing wong, and then you'll have to correct ne

and it will be very enbarrassing. So you answer it.

MR BERGSTEI N [ m thinking. The map
anendnents relate to the specific uses that are
aut horized only. So the map anmendnment allows those
specific uses but not any other uses. In other words,
if they wanted to proceed with any other project
that's not covered within the second stage, it would
be the matter of right underlying zoning which would
apply. This did not renove the underlying zoning.
This is PUD-related map zoning. So the second stage
-- the map anmendnent applies to those second-stage
pr oj ects. It allows them to get a building permt
based upon that underlying zoning. But it does not
apply to any other projects that are not included
within the second stage. As to those, the existing
under | yi ng zoni ng woul d apply.

COMM SSI ONER  VAY: Ckay. So the short
answer is that after ten years, or whenever the PUD

runs out, it, in effect, reverts back to the
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under | yi ng zoni ng.

MR BERGSTEIN:  No.

COW SSI ONER  MAY: Once the PUD runs its
cour se.

MR, BERGSTEIN.  Any reversion would occur
if the PUD uses ceased and then with respect to those,
the map would revert back. But the underlying zoning
remains valid with respect to any matter-of-right uses
other than those in the second stage. | don't know if
" mmaki ng nyself clear, but there's two scenari os.

COW SSI ONER MAY:  kay. | think I -- I'm
not sure | fully understand what w Il happen, but what
I  thought mght happen isn't going to, so |I'm
satisfied. Thank you.

CHAl RPERSON M TTEN. M. Parsons, could |
get you to put your recommendation in the form of a
not i on? Ckay. The notion mght be sonething |ike
that we approve Zoning Comm ssion Case Nunber 02-43
with an anmended Condition 13 to specify that the order
will be effective for ten years.

COW SSI ONER  PARSONS: Vell, you didn't
want to get specific to this particular |anguage
that's been shown to us?

CHAI RPERSON M TTEN:  Yes. Basically, wth

t hat | anguage except nodifying the last line so that
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it says ten years instead of 15.

COMM SSI ONER  PARSONS: Yes. Yes. I
second that notion as | would have nmade it the sane
nysel f.

CHAI RPERSON M TTEN: But nor e
articulately, l'm sure. Cay. Any  further
di scussion? Al those in favor please say aye. Those
opposed pl ease say no.

(Comm ssi on nenbers vote.)

CHAl RPERSON M TTEN: Ms. Sanchez?

MS. SANCHEZ: Staff would record the vote
five to zero to zero. Conm ssioner Mtten noving,
Conmi ssi oner Par sons secondi ng, Conmi ssi oner s
Hannaham May and Hood in favor of approving Case
Nunber 02-43 with the anendnment to Condition Nunber 13
for an effective period of ten years.

VI CE CHAI RVAN HOOD: Madam Chair, are we
going to subtract the five years that it's been here
in front of the Conm ssion?

CHAI RPERSON M TTEN: Yes. That's why we
limted it to ten.

(Laughter.)

That's why we limted it to ten instead of
15, because they used up five already with us.

VI CE CHAI RVAN HOCOD: One last tinme | had
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to take that opportunity.

CHAI RPERSON M TTEN: Do you prom se that
it's the last tine?

VI CE CHAI RVAN HOOD:  Maybe.

COW SSI ONER PARSONS: | think he referred
to this case earlier

CHAl RPERSON M TTEN.  Yes, he did.

Ckay. Zoni ng Comm ssion Case Nunber O01-
31TE, et cetera, which is the Florida Rock case --
Florida Rock PUD. W had voted in January to
reconsider, so we've agreed that we wll reconsider
and tonight is the night that we are going to
reconsi der. And we have a submission from the
Applicant that includes sone anended design guidelines
in response to the discussion at our January neeting,
and | just -- we had asked for a response from OP as
well, and | just want to know, did you work with the
Applicant on these, and did you have a separate
response?

DI RECTOR ALTMAN: Yes, we did, and we're
handing out to the Conm ssion a very brief synopsis of
it. But, essentially, what they've submtted reflects
the work that we've done with them

CHAI RPERSON M TTEN:  So do we need to have

a summary fromyou or it would just be redundant?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

154
DI RECTOR ALTMVAN: It would be redundant.

CHAl RPERSON M TTEN:  Ckay.

DI RECTOR ALTMAN. W support what they' ve
subm tted.

CHAl RPERSON M TTEN:  Ckay.

M5. M CARTHY: Ri ght. Essentially, they
kept all of the favorable aspects of the proposal that
the Comm ssion, | think, recognized and commented on
favorable the last tine. And the nmajor objection that
t he Conm ssion had was on the height side, so they've
reduced the height from 130 to the 110, reduced the
110-foot ones to 100 and then left the 90-feet
bui I dings at 90 feet.

CHAlI RPERSON M TTEN: Ckay. Since it's
getting late, we're just going to cut to the chase.

What do you think, John?

COMM SSI ONER PARSONS: Wl |, | just wanted
to say, again, I'm still not happy with the heights
that we agreed to, but life is a conpromse. |I'malso

di sappointed that ny suggestion that nmaybe the
original PUD anenity site be included again in this
project, not for residential but for sone other
purpose, and they've pulled of the table. So I'm not
sure that the amenities that | would expect in a

project of this size are included in this package at
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this tinme, but it's just a signal to the response. So
I"mready to proceed.

CHAI RPERSON M TTEN: Ckay. And | just
woul d say, too, that this is -- these are guidelines
for a revised application to the first stage that wll
cone back to us. This is not an equivalent of a first
stage, so | think we gave them -- expressed our
concerns about -- you had expressed your concerns
about the anenities site, the forner anmenities site,
and then also the issue about height and to the extent
that the Comm ssion views that as substantial relief,
that they would look for substantial anenities to
of fset that.

So | would nove that we then extend the
first-stage approval for one year for the Florida Rock
PUD with the provision that the Applicant would return
to us within that one year with an anended first-stage
application that reflects the design guidelines
attached to their February 14, 2002 letter. |Is there
a second?

COW SSI ONER  PARSONS: Ant hony's got to
second this. | can't doit.

VI CE CHAI RVAN HOOD:  Second.

CHAlI RPERSON M TTEN: Any further

di scussi on?
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COW SSIONER MAY:  Yes. 1'd like to state
that | have read up on this since the last tine we
di scussed this, and I would also like to signal ny

concerns about the developnent of the project, the
hei ghts, the design for the conplex and | ook forward
to seeing a new and better first-stage application.

CHAl RPERSON M TTEN:  Ckay. Anybody el se?

Al those in favor, please say aye. Those opposed
pl ease say no.

(Commi ssi oners vote.)

CHAI RPERSON M TTEN: Thank goodness. Ms.
Sanchez?

MB. SANCHEZ: Staff will record the vote
five to zero to zero. Conmi ssioner Mtten noving,
Conm ssi oner Hood secondi ng. Conm ssi oners Hannaham
May and Parsons in favor of first stage -- excuse ne,
extension of the first-stage PUD for one year and with
the condition that they wll return with an anended
first-stage guidelines.

CHAI RPERSON M TTEN:  Thank you

W're ready to go to the consent cal endar,
and | would just ask M. Bastida to give us the cliff
notes version of the consent cal endar.

SECRETARY BASTI DA: Yes, Madam Chai r man.

There are six mnor nodifications to be done for the
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printing of the zoning regulations. W are hoping
that it wll be sent to the printer this Friday.
These changes are not related to what appear presently
on the regulations but is related to M. Philson,
which is the register to the final rul enmaking. And
t hese are changes necessary to nmake sure that in fact
the new version of the CVMR-11 really is identical to
what is presently being known to the public. And that
is a very succinct presentation. |If you' d like ne to
go step-by-step, I'Il be glad to do so.

CHAlI RPERSON M TTEN: Does anyone need a
step-by-step explanation? I don't think so. Say
again? Gkay. Then | would nove approval of the m nor
nodi fications that are included in the draft order,
00- O4TA.

COW SSI ONER MAY:  Second.

CHAI RPERSON M TTEN: Al those in favor
pl ease say aye. Those opposed pl ease say no.

(Comm ssi on nenbers vote.)

CHAl RPERSON M TTEN:  Ms. Sanchez?

MS. SANCHEZ: Staff would record the vote
five to zero to zero. Conmi ssioner Mtten noving,
Comm ssioner May seconding, Comm ssioners Hannaham
Hood and Parsons approving the mnor nodifications in

Case Nunber 00-04.
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CHAl RPERSON M TTEN:  Thank you. W have a

pi ece of correspondence that wanted to respond to, and
that is a notion from the Corcoran Mews Condom ni um
Association to reconsider the Notre Dane case, which
was Zoni ng Comm ssi on Case Nunber 02-25.

First, | would say that notions can only
be presented to the Commi ssion by parties, and the
issue -- what's at issue here is that the fol ks who
have witten to us had said that they didn't get
proper noti ce. And | would just -- 1 would wel cone
any other comments from the Comm ssion, but this was
an issue that we visited during the hearing, because
peopl e have conme and said that they didn't get their
noti ce even though they were within 200 feet, and we
di scussed that at |ength. W left the record open
specifically to allow these folks to go back to the
ANC and they in fact convinced the ANC to change their
vote and so forth.

So | think we had considered their
concerns about notice during the hearing, and | don't
think there's any further action to be taken by the
Conmi ssion at this point, unless sonmeone else has a
proposal to make.

COW SSI ONER  MAY: No, | agree, Madam

Chair.
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COMM SSI ONER PARSONS: | agr ee.
VI CE CHAI RVAN HOOD: | agree.
CHAI RPERSON M TTEN: Al right. Ckay.

Coupl e things. One is we have the mnutes left over
to do.

SECRETARY BASTI DA: If you want, you can
do that on the March neeti ng.

CHAl RPERSON M TTEN:  Yes, let's do that.

SECRETARY BASTI DA: Yes. And the only
thing that you have is the remaining Item C that is
the el ections of --

CHAl RPERSON M TTEN: W also have to ask

SECRETARY BASTI DA:  You can al ways do that

CHAI RPERSON M TTEN: -- the Ofice of
Planning if they would be --

SECRETARY BASTI DA: Ch, 1I'm sorry. "' m
sorry. That's right.

CHAl RPERSON M TTEN:  -- hurt if we did not
hear their status report this evening.

M5. M CARTHY: | believe the Ofice of
Planning's report is crystal clear and probably can
speak for itself.

CHAI RPERSON M TTEN: Ckay. Vell, if we
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have any questions, we'll ask you in two weeks.

VI CE CHAI RVAN HOOD: Madam Chair, | did
want to thank the Corporation Counsel for giving us --
M. Bergstein for giving us this letter | asked about
for the generalized |land use maps and was it adopted
and approved. Just wanted to thank himfor that.

MR BERGSTEIN. You're wel cone.

SECRETARY BASTI DA: Madam Chai rman, do you
have the other business, the new cases filed, others
published and then Item C, el ection of officers?

CHAI RPERSON M TTEN:  Yes.

SECRETARY BASTI DA: If you want, you can
do the election of officers today or we can do it
first thing at the neeting on the 10th.

CHAI RPERSON M TTEN: It will go a Ilot
qgui cker if we just do it now

SECRETARY BASTI DA: Ch, |'m sure. Thank

you.
VI CE CHAI RVAN HOCOD: Yes. If it's open,

I'd like to nomnate nyself. Actually, | would --
CHAI RPERSON M TTEN:  You can have it.
VICE CHAIRVAN HOCD:  -- like to -- this is

just ny opinion, | would like to see us keep as it is.

| think that Carol has done a great job being the

Chair, even though |I don't agree with her nost of the
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time. But | think she's doing a good job. And

unl ess, M. Hannaham you would like to serve as Vice
Chair or soneone else, | wll step aside. [f not, |
would like to see us continue as we are.

COMM SSI ONER PARSONS: No, thank you.

CHAI RPERSON M TTEN: | think we have a
great setup here, 1 think we have a great team of
people, and |I'm happy to continue as Chair, and |I'm
glad that you have the confidence in ne to do that.
So if we can just do this by consensus.

COW SSI ONER  PARSONS: You don't want a
nove with the status quo?

CHAI RPERSON M TTEN:  No, that sounds bad.
So we'll just keep things as they are and | wll
remain as Chair and M. Hood as the able Vice Chair.
And if there's no other business this evening, M.
Bastida, | now declare our public neeting adjourned.

(Whereupon, at 10:04 p.m, the Zoning

Conm ssi on neeting was concl uded.)
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