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P-ROGCGEEDI-NGS
9:45 a.m

CHAI RPERSON GRI FFI'S:  Good norning, |adies
and gentl enen. I will call to order the 25 February
2003 public hearing of the Board of Zoning Adjustnent
for the District of Colunbia. My name is Ceoff
Giffis. | am Chairperson.

Joining ne today is Ms. Anne Renshaw, Vice
Chair. Shortly behind us is M. Curtis Etherly who
will be on ny right. Representing the National
Capi t al Planning Commission is M. Zaidain and
representing the Zoning Commssion this norning with
us is Ms. Mtten. Also, we'd welcone and say good
norning to the able Ofice of Zoning Staff M. Bail ey,
M. My, and also M. Narku who is wth wus.
Representing the Corporation Counsel is M. Monroe.

Copi es of today's hearing are available to
you. They should be located at the table where you
entered into the hearing room

Also on that table are the w tness cards.
Anyone giving testinony today should fill out two of
those cards before comng forward to the table. Those
cards do go to the recorder who is sitting at ny
right.

Let nme run through a few pertinent pieces.
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Everyone should be aware that all public hearings are

recor ded. So, we ask that there not be any sort of
di sruptive noises or actions and also and nost
inmportantly that when speaking to the Board you do
cone forward and you do speak into a mcrophone that
ison. If it isnt, w'll give you instruction.

That being said, the order of procedure
for the special exceptions and variances this norning
will be first we will statenents and w tnesses of the
appl i cant. Second, would be any governnent reports
attended to the application, that 1is, Ofice of
Pl anni ng, et cetera. Third would be the report from
the Advisory Neighborhood Conm ssion. Fourth, we
woul d hear parties or persons in support. Fifth,

woul d be parties or persons in opposition and sixth,

finally, we'll have closing remarks by the applicant.
Cross exam nati on of W t nesses is
permtted by the applicant and parties. The ANC

within which the property is located is automatically
a party in the case.

The record will be closed at t he
conclusion of each case except for any nmaterial
specifically requested by the Board and the Board wil|
be very specific on what material is to be subnmtted

and when it is to be submtted into the Ofice of
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Zoni ng. After that information is received, of
course, the record would then be finally closed and no
ot her information woul d be accept ed.

The Sunshine Act requires that the public
hearing on each case be held in the open and before
the public. The Board may, however, consistent wth
it's rules of procedures and the Sunshine Act, enter
executive session during or after a public hearing on
the case and that is for purposes of reviewing a case
or deliberating on it.

The decision of the Board in contested
cases nust be based exclusively on the public record.

So, we ask people present today not to engage Board
nmenbers in conversation so that we do not give the
appearance of not basing our deliberations solely on
the public record.

I would ask that everyone in attendance
this nmorning at this tinme turn off any cell phones or
beepers so that we don't have any disruptions of the
proceedings and | believe we can take up prelimnary
matters at this tine.

Prelimnary matters are those which relate
to whether a case will or should be heard today, such
as, request for postponenents, continuance, w thdrawal

or whether proper and adequate notice of the hearing
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has been given.

If you are not prepared to go forward with
a case today or if you believe the Board should not
proceed with a case on the agenda this norning, |
woul d ask that you approach the table.

I will first turn to staff to see if there
are any prelimnary matters that they are aware of for
the Board's attention.

M5. BAILEY: M. Chairman, nenbers of the
Board, good norni ng.

CHAI RPERSON GRI FFI'S:  Good nor ni ng.

M5. BAILEY: There is a prelimnary matter
and it has to do with the Sheridan School Application
16977. There is a request for this case to be
reschedul ed to another date.

CHAI RPERSON  CRI FFI S: | see. You're
representing the school? If you wouldn't mnd
i ntroduci ng yourself for the record.

MR DEPUY: M. Chairman, nenbers of the
Board, for the record, |'m Jacques DePuy, attorney
with Geenstein, DeLorne & Luchs, representing the
applicant Sheridan School in BZA Application 16977.

CHAI RPERSON  GRI FFI S: Good norning, M.
DePuy.

MR DEPUY: Good norning.
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8
CHAI RPERSON (Rl FFI S: What | had intended

to do with this is frankly call the case as this is a
notion for a continuance and to go through the party
applications and grant party status so that we m ght
take care of that and then take up the notion.

Do you have any concern or objection to
doi ng that?

MR DEPUY: Vell, M. Chairman, the
Advi sory Nei ghborhood Commission ANC-3F by letter
dated February 17th, and |1've given staff extra copies
for the nmenbers, supported the continuance and also
specifically asked the Board if it would take up party
status requests at the continued hearing rather than
at -- at this tine.

CHAl RPERSON GRI FFI'S:  Interesting

MR DEPUY: | don't believe any of --

CHAI RPERSON GRIFFIS:  Is that -- that was
not in the record? That letter?

MR DEPUY: That was filed in the record
February 19t h.

CHAI RPERSON &R FFI S: I ndeed, it's the
February 17th letter. Correct?

MR DEPUY: That's correct.

CHAlI RPERSON @RI FFI S: Cay. | do have

t hat .
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MR DEPUY: And | don't believe any of the

party --

CHAI RPERSON GRI FFI'S: No.

MR DEPUY: -- parties are here. So, it
would nake it difficult to have a dialogue wth
respect to any of those requests and frankly --

CHAl RPERSON Rl FFI S: Sonetines it's
difficult to have dial ogue. So.

Vell, let nme first nmake a procedural
statenent, M . DePuy. The Board has enough
information to decide party status based on any
application that's submtted and based on its tinely
subm ssion and we have in the past taken oral
testinony or conmments from party status, but it's not
required. So, | believe that we could take up party
status if we were so inclined.

However, with the ANC letter and that's
interesting that | had frankly overl ooked that aspect
of it, let ne hear from Board nenbers to see whether
they'd be anenable to taking up the notion. It is

supported by the party in the case at this point, the

-- the ANGC 3F.
Ms. Mtten.
COW SSI ONER M TTEN: | just want to ask

M. DePuy, one of the aspects of the ANC request for
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not taking up party status today is that the tine
period for filing be extended until 14 days prior to
t he reschedul ed heari ng.

CHAl RPERSON GRI FFI'S:  Ri ght.

COW SSI ONER M TTEN: Do you have any
objection to that?

MR DEPUY: W do not object to that.

COW SSI ONER M TTEN: And then if | were
to support the request for a continuance, one of the
things that | would want to see when we reconvened is
the existing order 15656 condition 11 requires the
applicant to submt an annual report to the Zoning
Adm nistrator setting forth its ongoing conpliance
wth the terns of the order and | would like that
annual report to be submtted to the -- for the record
so that when we reconvene we can determ ne conpliance.

MR DEPUY: W'd be glad to do that.

CHAI RPERSON Rl FFI S: | don't -- yes, |
think that is a good request. However, | just want to
make clarification. W're not going into a hearing to
deci de conpli ance.

COW SSIONER M TTEN. | think that -- | --
| take your point, but I think that it's inportant to
determne whether or not an applicant who s

requesting a -- a special exception with conditions --
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t he past --

t erm nol ogy then. l-- 1

substanti ate or

r at her

conpl i ance.

Chai r man,

t he next

traffic and transportation study?

those to the neighbors and to the ANC wel |

of the --
our letter
request in

t he

nei ghbors in the ANC and ot her

hearing a detail ed

traffic

CHAlI RPERSON (R FFI S:

COW SSI ONER M TTEN:

CHAlI RPERSON (Rl FFI'S

COW SSI ONER M TTEN

CHAI RPERSON G(RI FFI S:

than us naking decisions on whether

Cay.

woul d say that

establish conpliance or

11

Ri ght.

-- has conplied in

Ckay.
-- with such a --
it's

| guess j ust

that woul d
nonconpl i ance

there's

That being said, Ms. Renshaw.

VI CE CHAlI RPERSON RENSHAW M. -- M.

I"d like to ask M. DePuy will

MR DEPUY:

of the continued heari ng.

i ndi cat es,
or der

report and

bot h of those.

(202) 234-4433

CHAlI RPERSON (Rl FFI S:

NEAL R. GROSS

Ve will

that's one of the bases for
to have sufficient

secondl y

you have by

| andscaping plan and a

and we wll submt
i n advance
In fact, as -- as

t he
time to conplete
t he

meet with

parties wth respect to

O course, we don't

COURT REPORTERS AND TRANSCRIBERS
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have any other parties. Any other --

MR DEPUY: The ANC.

CHAl RPERSON GRI FFI S: -- other potential
participants in that case.

MR DEPUY: Yes.

CHAI RPERSON GRIFFI'S:  Ckay. And going to
that directly, you just said that you would supply
that to the neighbors. Do you -- how are you doing
that? Like what is your list? How are you notifying
peopl e? What's the distribution?

MR DEPUY: The -- the school |ike many
school s has quarterly neetings and we have an upcom ng
neeting on March 6th and we will nake those materials
-- if the traffic study is available by then, we'l
make those materials available then. W are providing
-- we've provided notice of our request for a
continuance to all parties within two -- all owners
within 200 feet and we're trying to nake the conmunity
aware of the school's revised request as wdely as
possi bl e.

CHAl RPERSON GRIFFI'S: (kay. And just on a
kind of common sense if soneone was to call the schoo
interested, they would have copies of the information
that was being distributed that mght be able to be

pi cked up there?
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MR DEPUY: Yes.

CHAlI RPERSON GRI FFI S: Ckay. Very well.
Any ot her concerns, conments?

Then we have a notion presented to us.
Can | hear a notion fromthe Board?

COW SSIONER M TTEN: M. Chairman --

CHAI RPERSON GRI FFI'S: Yes.

COW SSI ONER M TTEN: -- | nove that we
grant the request for a continuance of BZA Application
Nunber 16977.

CHAI RPERSON GRIFFI'S:  Very well. 1s there

VI CE CHAI RPERSON RENSHAW  Second.

CHAI RPERSON GRI FFI'S:  -- di scussion?

Cearly, this notion is being supported --
bei ng requested by the applicant and supported by the
ANC which is a party in the case.

Then | would ask for all those in favor
signify by saying aye.

(Ayes.)

CHAI RPERSON GRI FFI'S:  And opposed?

Very wel . Let's set a date on this. I
i magi ne you have sonme work to do and we do have a
booked schedul e. The 25th of My --

MR DEPUY: M. Chairman, if | -- if | --
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CHAI RPERSON Rl FFI S: -- 2003, M. DePuy,
is probably what you were about to say. s that
accept abl e?

MR DEPUY: That would be acceptable.

Yes.

CHAl RPERSON GRI FFI'S:  Ckay.

MR DEPUY: And give, | think, sufficient
time for neighbors to review plans and for neetings to
t ake pl ace.

CHAI RPERSON GRI FFI S: Very well. Let ne
check with staff on calendar if that's open.

M5. BAILEY: That's open, M. Chairnan.

CHAI RPERSON GRIFFI'S:  Very well. And what
are we | ooking at?

M5. BAILEY: Morning session.

CHAI RPERSON (Rl FFI S: Mor ni ng session and
how many cases do we have in the norning on that?

MS. BAILEY: Scheduled for that date, it's
not showi ng any cases at this tinme, M. Chairman.

CHAI RPERSON GRIFFI'S:  (Okay. Wat 1'd like
to do is try and hold back to two cases. I''m the
worst at putting nore cases on than needed. So, if we
can put just a note on that. | inmagine just with the
prelimnary we're going to need sone additional tinme.

MS. BAI LEY: Is that two cases in the
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morning, M. Giffis?

CHAlI RPERSON GRI FFI S: | would -- yes, |
would -- let's put a note to ourselves that we'd try
and keep that to adding just one other case if
absol utely required.

M5. BAILEY: Ckay.

CHAlI RPERSON GRI FFI S: M. DePuy, is there
anyt hi ng el se?

MR DEPUY: No. Thank you.

CHAlI RPERSON GRI FFI S: Very well. Thank
you very nuch. Let's us go on. Are there other
prelimnary matters?

MS. BAILEY: Not fromstaff, M. Chairnman.

CHAI RPERSON  &RI FFI S: None from staff.
Any other prelimnary matters? Very well. Not seeing
anyone approach, let us call the first case in the
nor ni ng t hen.

M5. BAI LEY: Application Nunber 16981 of
Robert Bagnall and Al exander Tang pursuant to 11 DCWR
3103.2 for a wvariance from the |ot occupancy
requi renents under Section 403 and a variance fromthe
nonconform ng structure requirenments under Subsection
2001.3 for the construction of a wood deck and stairs,
screens, and new nmasonry wall to a single famly

dwelling in the R3 Dstrict at premses 2234
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California Street, N W (Square 2529, Lot 284).

Pl ease stand gentlenen to take the oath.
Pl ease rai se your right hand.

Do you solemmly or affirm that the
testinony you are about to give in this proceeding

will be the truth, the whole truth, and nothing but

the truth?

MR TANG AND MR BAGNALL: Yes, nma'am

M5. BAILEY: Thank you.

CHAl RPERSON  CGRI FFI S: Good  norning,
gent | enen.

Let nme have you introduce yourselves
first.

MR TANG M nane is Alex --

CHAlI RPERSON GRI FFI S: Can you just touch
the base of the mke there? There it is.

MR TANG M nane is Al ex Tang.

MR BAGNALL: My nane is Bob Bagnal |l .

CHAI RPERSON (RIFFI'S: kay. And is there
anyone else participating in this case for you, wth
you? Very well.

Let ne turn it over to you then and you
can present your case.

MR TANG Good norni ng. W are seeking

your approval for a variance from Subsections 2001. 3A
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and C so that we can rebuild the outdoor deck on our
exi sting garage roof which would be connected to our
house with a staircase down to ground level and a
smal | er deck.

It is our understanding that the staircase
and the deck require a variance, but we're submtting
the entire design for your consideration and for any
additional relief that you believe may or may not be
necessary so that the entire deck design can be
approved as -- as a whol e.

CHAI RPERSON &R FFI S: Cay. First
clarification and I note the 2001.3. M. Zaidain, did
you see something in the Ofice of Planning report?

MEMBER ZAI DAl N W just noted earlier
that 1 -- | think Ofice of Planning and |I'm not sure
if you can answer this, M. Mrdfin, mght be using
the old zoning text and that C is not the actual
section. That it's -- | don't have the text in front
of me. | think it's 2001 --

CHAl RPERSON GRIFFI'S: It is 2001 --

MEMBER ZAIDAIN. -- A and then --

CHAI RPERSON GRI FFI S: --.3A, B, and 1, 2,
3.

MEMBER ZAIDAIN. A B and 1, 2, 3. Ckay.
Sorry.
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CHAI RPERSON GRIFFIS: No longer is there a

MEMBER ZAIDAIN: So, just a mnor -- mnor
correction there.

CHAI RPERSON GRI FFI S: So, although that
isn"t enough to throw the whole case out, we ought to
make clarification at least that we're |ooking at the
-- the current zoning for the notes and it is under --
the 2001, of course, is for nonconformng. In the
case file and presentation, the building has been in
exi stence prior to 1958. 1Is that correct?

MR BAGNALL: That is correct.

CHAI RPERSON CRI FFI S: Ckay. And it had,
in fact, a nonconforming then by current zoning
regul ations the I ot occupancy. That's also correct?

MR BAGNALL: Correct.

CHAl RPERSON GRI FFI'S:  (Okay. Now, you know
the test for the variance has -- has three basic
levels. D d you want to just address those briefly?

MR TANG Yes, for elenent nunber one
about the uniqueness of the property, the house and
t he garage occupy nost of the property. So, there is
really no private yard area or bal cony or deck space.

The house sits at the corner of 23rd and

California. So, we are exposed on two sides with a
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front yard the -- excuse ne -- on the California
Street side and about a five-foot strip of grass on
the 23rd Street side. So, the only private area of
the house is the side that is on the east of the house
which is occupied by a garage which takes up nobst of
t he outdoor space except for about 8 feet by 16 feet
at ground | evel.

The previous owners had constructed a deck
on top of the garage and we would like to rebuild that
deck and in addition, add to the deck by replacing the
access |ladder with a staircase that would sit at
ground level as well as a smaller deck that would
connect the space between the garage and the house.

The smaller deck at ground level and the
staircase would be screened fromthe street view by a
new nmasonry wall and we have asked the -- we have had
t hat el ement of it approved by the Historic
Preservation Board, but in essence the --

CHAI RPERSON GRI FFI'S:  Never heard of them

MR TANG -- the -- the -- on account of
the -- the narrowness of -- of that area, the only

place to build the deck would be on top of the garage

and we feel that it -- that -- that -- that does
constitute a uniqueness and -- and that there is no
other alternative other than to -- to, you know,
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request approval perhaps to -- to take down the garage
or build balconies neither of which would be
historically appropriate in our view and that -- we
bel i eve that that probably nmeets the standard of -- of
uni queness.

On the second elenment as -- as far as
hardship, we do believe it -- it would be a hardship
for us to -- to either not have any recreational space
or to nmake changes to the house that -- that wouldn't
be appropriate to it in order to obtain such
recreational space.

And then third whether the relief could be
granted wthout substantial detrinent to the public
interest, we -- we don't believe it would block
anybody's sunlight, air or -- or Vviews. Al the
construction would be outdoor space and we actually
think that it would enhance the appearance of the
property.

CHAI RPERSON  GRI FFI S: Cay. And it
certainly wouldn't inpair the intent and integrity of
the zone plan or map. Correct?

MR BAGNALL: No.

MR, TANG No.

CHAI RPERSON  GRI FFI S: As this is a

residential zone and it's staying residential use.
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MR TANG Yes, and none of the space

woul d be encl osed - -

CHAI RPERSON &Rl FFI S: And t hen
everything' s proposed --

MR, TANG -- or occupiable.

CHAI RPERSON  CGRI FFI S: Cay. First a
clarification. Hardship is a bit higher of a test. |
think we're talking about practical difficulty here
and what |'ve wunderstood you to say part of vyour

uni queness it's then actually creating the practical

difficulty is -- is access. Access to the garage
itself fromthe cars to the -- to the first floor of
the building and then access to the -- the patio on

top of the garage of which you are refinishing an
existing patio. Correct?

MR TANG That is correct.

CHAI RPERSON GRI FFI S: Cay. Any ot her
guestions fromthe Board?

VI CE CHAI RPERSON RENSHAW M. Chairman, |
would |ike the applicant to walk us through the plans
if you have themw th you which we hope you do.

CHAl RPERSON GRIFFIS: Good. Wile you're
pulling that out, | think we'll get sone direction on
that, too. One of the other pieces that | just wanted

to pull out in terns of the uniqueness which | believe
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is in the witten but <clearly is graphically
represented and it is a unique positioning and a
uni que shape of the lot not to nention the actual
access into the garage seens to be fairly unique not
comng perpendicular off the alley but rat her
perpendi cul ar off California Street. |Is that correct?

MR BAGNALL: Yes, but just to clarify on
what's shown as the plat at attachnment three to our
subm ssion, the alley was -- is -- was closed nmany
years ago.

CHAl RPERSON GRI FFI'S:  Ri ght.

MR BAGNALL: And that's no |longer an
operating alley.

CHAI RPERSON GRIFFI'S: Right. GCkay. Wich
is also interesting. Very well.

Now, | think the -- the issue for the
board in ternms of wal king through the plans is just to
get a -- a -- a better understanding of what's being
constructed, where those stairs lead to, what floors
t hey access, and all that.

MR BAGNALL: | think probably the best
place to start is attachnent four to our subm ssion
Wiat ' s nunbered --

CHAl RPERSON GRI FFI'S: Go ahead.

MR BAGNALL: Do you need a copy?
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VI CE CHAI RPERSON RENSHAW  A- 4.

MR BAGNALL: |'msorry.

VI CE CHAI RPERSON RENSHAW  You said A-47?

MR BAGNALL: No, at attachnent four, page
A-5 which is a section that shows the different
| evel s. It starts off at ground level which is the
| evel of access to the garage, goes up a few steps
about three feet to a deck which would essentially be
at the level of the main floor of the house and then
continues up a flight of steps to a |anding which
connects to the roof of the garage which is about 8
feet above ground | evel.

CHAI RPERSON (Rl FFI S: Ckay. If -- if |
ook at, in fact, A3 which | think sone of the
confusion conmes fromit's |abel ed second floor plan.

MR BAGNALL: Yes.

CHAI RPERSON  GRI FFI S: And the Board is
interested to know is there an exterior access to that
stair fromthe second floor?

MR BAGNALL: No.

CHAI RPERSON GRIFFI'S:  Very well. And if |
follow those stairs up, | -- | reach a -- a landing
hei ght of 105 inches. |Is that correct?

MR BAGNALL: Yes.

CHAI RPERSON  CGRI FFI S: Ckay. And the
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garage decking is at 105 plus or m nus.

MR BAGNALL: | think -- | think the
garage decking is actually a little bel ow 105.

CHAI RPERSON GRIFFI'S:  So, you step down to

it?

MR BAGNALL: You step down.

CHAl RPERSON GRI FFI' S:  Ckay.

MR, BAGNALL: Because there's a lip at the
front.

CHAI RPERSON GRI FFI'S:  You need the height
head cl earance to walk into your door to get into that
step. So, you have to bring that |anding up that --

MR BAGNALL: Yes.

CHAlI RPERSON GRI FFI'S: | ndeed.

Ms. Mtten, any ot her guesti ons,
clarifications?

Ms. Renshaw?

VI CE CHAI RPERSON RENSHAW  Well, |'m just
puzzling over A-5 because we go up sone stairs, one,
two, three, four stairs and we're on the main |evel of
the house and then to the left is a door which takes
you into the house.

MR BAGNALL: That's right.

VICE CHAI RPERSON  RENSHAW I's that
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correct?

Then you have three steps and then four
steps and you're on the roof of the garage, but what
are the w ndows to the side?

VR, BAGNALL: Those are existing w ndows
on the main floor of the house.

VICE CHAI RPERSON  RENSHAW Exi sting
w ndows on the nmain floor of the house.

MEMBER ZAI DAIN.  You tal ki ng about these?

VI CE CHAI RPERSON RENSHAW  No, |'mtal ki ng
about these.

MEMBER ZAI DAIN. Wl |, yes, these.

VI CE CHAI RPERSON RENSHAW  Way don't you
hold it up and point and then he'll tell you what it
Is? What is that?

VR, BAGNALL: That is an existing w ndow
into the dining roomon the main floor.

MEMBER ZAl DAl N: Ckay. And that'll be at
t he sanme | evel as the roof deck?

MR BAGNALL: I nmean the sill of that
w ndow is about at the sane as the level of the roof
deck.

MEMBER ZAI DAIN.  Ckay.

MR BAGNALL: O the garage.

MR TANG It may be easier to see in the
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drawi ng that follows on page A-6 of that attachnent.

MEMBER ZAIDAIN. Well, is there any -- is
t here any access to the roof deck fromthe house?

MR BAGNALL: No.

VEMBER ZAl DAI N: Ckay. So, the only
access -- the only access point is by walking up from
the garage area up the tw flights to the second
floor?

MR, BAGNALL: O you can go fromthe nain
| evel of the house out to the deck that's about 10
feet above ground.

MEMBER ZAIDAIN. R ght. Sure.

MR BAGNALL: And then you wal k up those

steps --
MEMBER ZAI DAIN. R ght.
MR, BAGNALL: -- to the garage roof.
MEMBER ZAIDAIN. R ght. But, there is no
direct access fromthe -- fromthe house itself?

MR, BAGNALL: No. No.

VEMBER ZAl DAI N: Ckay. Just out of
curiosity ny question would be why you guys didn't
want to be able to walk out onto that deck from the
house or you weren't able to --

MR BAGNALL: The -- the --

MEMBER ZAIDAIN. | guess that's the dining
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roomthere, but | --

MR TANG The -- the top of the garage is
between the first and second | evels of the house.

MEMBER ZAIDAIN. On. ay.

MR TANG So, it would be inpossible to
have a direct connection between the house and --

MEMBER ZAIDAIN. Yes, | see it.

MR TANG -- the garage top w thout
having steps either leading up fromthe first floor of
t he house or down from the second floor of the house.

In either case, it would actually obscure the [|ight
in the only open area --

MEMBER ZAI DAIN. R ght.

MR TANG -- between the house and the
gar age.

VEMBER ZAl DAI N: Yes, | see what you're
sayi ng. Yes, that would nmean that the dining room

wi ndow is probably in the center of the wall of the
di ni ng roonf

MR TANG So -- right. That's correct
and --

MEMBER ZAIDAIN.  In the interior.

MR TANG -- and it's quite possible that
if we were to -- to attenpt to build something

directly between the house and the garage we'd al so be

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

28

obscuring not only our light but also possibly Iight
and views of other --

MEMBER ZAI DAIN: Ri ght.

MR TANG -- neighbors and so we chose
what we thought was the -- the |l|east disruptive
solution which kept the outdoor open -- outdoor area

open.

MEMBER ZAI DAIN.  Ckay.

VR, BAGNALL: And also from a security
point of view, you want to limt the anmount of access
out of the house.

MEMBER ZAI DAI N: What are the -- at the
garage level next to the base of the first stairwell
which | would assune is the garage pad so to speak,
what is that -- what are those two doors?

MR BAGNALL: Those are barn doors into
t he garage.

CHAl RPERSON GRI FFI'S:  Are those existing?

MR, TANG Yes.

MR BAGNALL: Yes.

CHAI RPERSON  GRI FFI S: And | bet you
couldn't replace them R ght?

MR BAGNALL: W'l get to that.

CHAl RPERSON &R FFI S: That's not our

jurisdiction.
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MR BAGNALL: Ch. kay.

CHAI RPERSON GRI FFI'S:  Any ot her questions?

MR BAGNALL: Yes. kay.

CHAI RPERSON  (RI FFI S: Carifications?
Everyone's in the base understanding of what it is?

| mean clearly | think we have before us
is an existing nonconformng structure. It's
uni queness s in shape access and also dinension in
terns of distance from the existing garage structure
to the existing primary structure. There is | adder
access currently. The practical difficulty is created
by not having access to the existing deck on top of
the garage and also facilitating the access into the
garage for it's proper use.

Are there any other issues that we need to
bring up in terns of the presentation of the case?

Anything el se you want to bring to light?

MR TANG W would just like to note that
we have received the approval of our imediate
nei ghbors, the condo association next door, and the
ANC. Wiich -- all of which should be documented in
the file.

CHAI RPERSON Rl FFI S: Good. Yes, it is
and as we rip through this, we'll make note of that

also. W'IlIl indicate, but if there's nothing else --
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MEMBER ZAIDAIN  \Vell, M. Chair.

CHAI RPERSON GRI FFI' S Yes.

VMEMBER ZAIDAIN  To meke sure | understand

even though we're tal king about design issues, | nean
there's no issues with -- we're just tal king about | ot
occupancy.

CHAl RPERSON  GRI FFI S: That's correct.

Vari ance of course.

MEMBER ZAI DAIN. R ght.

CHAI RPERSON Rl FFI S: Addition to a
nonconform ng --

MEMBER ZAIDAIN. Well -- okay. Well --

CHAI RPERSON GRI FFI'S: What ?

MEMBER ZAI DAIN.  No, go ahead and proceed.

"Il work through nmy own probl em here.

MR TANG And, M. Chairman, nay --

CHAI RPERSON GRI FFI'S: Yes.

MR TANG And | just wanted to add that
we also did receive the approval of the Sheridan
Kal orama H storic Association and by the H storic
Preservation Board and M. Steve Kalorama and the
staff.

CHAl RPERSON @RI FFI S: A fine and able
staf f menber at the H storic Preservation indeed.

Let us then go into governnent reports if
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there's nothing further and go to the Ofice of
Pl anni ng report.

Are you in -- you have copies of the
Ofice of Planning report?

MR TANG W did receive those.

CHAI RPERSON (Rl FFI S: Yes. Cay. Very
wel | . It is recommending that it be approved. Qur
Ofice of Planning representative is wth us today.
If they would like to walk through this perhaps
briefly.

MR MORDFI N The Ofice of Planning
requests to stand on the record.

M5. BAILEY: Excuse ne. Wuld you please
identify yoursel f?

MR MORDFI N ['"m sorry. Good nor ni ng.
I'"'m Stephen Mrdfin with the Ofice of Planning and
the Ofice of Planning requests to stand on the
record.

CHAl RPERSON GRIFFI'S:  Very wel | . | don't
think there's any problem with that. Is there any
gquestions from the Board nenbers of the Ofice of
Planning's report which is quite thorough? Does the
appli cant have any questions of Ofice of Planning?
Any questions of the report? Cdarifications?

MR BAGNALL: No, we stand on the record.
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CHAI RPERSON Rl FFI S: Probably good to do

when they reconmend approval. Ckay.

Anything else then in the Ofice of
Pl anni ng?

Very well. | will take note through the
Ofice of Planning as -- as the applicant has also
i ndi cated gives us conmunity comments and ot her agency
conment s. They did, 1in fact, nention Hstoric
Preservation Review Board approved the structure and
deck application on the consent cal endar. I's that
correct? It doesn't matter. Very well.

The ANC-2D, Ms. Renshaw, did you have
that --

VI CE CHAl RPERSON RENSHAW  Yes.

CHAl RPERSON GRIFFI'S:  -- in front of you?

VI CE CHAI RPERSON RENSHAW Yes, we have
ANC- 1D and the letter --

CHAI RPERSON GRIFFIS: Is it 1D?

VI CE CHAI RPERSON RENSHAW It is.

MR TANG At -- at the --

VI CE CHAI RPERSON RENSHAW It is.

MR TANG -- end of the year, | think
t hey changed over to 2D.

CHAIRPERSON GRIFFIS: Cn. Right. You're

on that --

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

33
MR TANG But, it is. W had to --

CHAl RPERSON GRIFFI'S:  -- fringe area.

MR TANG -- receive approval fromthe --

VI CE CHAI RPERSON RENSHAW Restricting.
Al right.

CHAI RPERSON Rl FFI S: Ckay. So, you're
currently 2D?

MR, BAGNALL: Correct.

MR TANG Correct.

CHAI RPERSON GRIFFI'S:  Right. Ckay.

VI CE CHAlI RPERSON RENSHAW 2D. Ckay.
Wl |, anyway, we have a letter from the chairman and
there was a neeting on Decenber 16th to support the
application and this is the Sheridan Kal orama Advi sory
Nei ghborhood Commission and it's signed by Lance
Sal oni er.

Again, they met on Decenber 16th. They
voted 2-0. There are only two?

MR, BAGNALL: Correct.

VI CE CHAI RPERSON RENSHAW  And that's, of
course, the quorum that is needed to endorse the
zoning variance and for the extension of the deck and
the letter stated that the vote followed a
presentation to the conmunity of the plans at the

conm ssion's regular neeting in Cctober, GCctober the
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21st, '02, wherein endorsenent of the plans was fully
supported by the comunity at large and the inmediate
nei ghbors.

And, M. Chairman, we have letters of
support fromthe neighbors at the appropriate tine.

CHAl RPERSON Rl FFI S: Yes, let's go
t hr ough that.

W do have Ross Bua. |Is that the way you
say it?

MR BAGNALL: Yes, Bua.

CHAI RPERSON GRI FFI S: It -- it is Exhibit
Nunber 8, the letter of support. Al so as indicated,
St. N chol as Condom ni um which is Exhibit Nunber 9 and
Bar bara and Andrew Kaput o.

MR BAGNALL: Kaput o.

CHAI RPERSON GRIFFI'S:  Is that right?

MR, BAGNALL: Yes.

CHAI RPERSON GRI FFI S: Very wel | . Exhi bi t
Nunmber 10 and then you indicated that you had Sheridan
Kal orama Associ ati on?

MR BAGNALL: That's correct. VW don't
have a witten letter fromthem

CHAI RPERSON (Rl FFI S: Ckay. Vell, |I'm
sure they -- they put in something for historic

preservation in part of that whol e process.
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VR BAGNALL: And they spoke at the ANC

neet i ng.

CHAlI RPERSON GRI FFI S: Ri ght. Very well.
Ckay. Any ot her questions?

Is there anyone else here to give
testinony attended to this application either in
support or in opposition?

Not seeing a mad rush to the table, | take
t hat as no.

Am | mssing any other reports? Anything
else attended to this application? M/ notes don't
indicate any. Very well.

Then, | turn over to you if you have any
closing remarks that you would Iike to add.

MR TANG Just that if possible, we'd
request a bench ruling and a summary order at this
neeting if it's --

CHAl RPERSON GRI FFI'S:  Very wel | .

MR TANG -- feasible.

CHAI RPERSON  RI FFI S: W'l take that
under advi senent.

Board nenbers?

MEMBER ZAIDAIN. | have a question just to
make sure | understand --

CHAlI RPERSON GRI FFI' S Yes.
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VEMBER ZAl DAl N: -- the whole project

her e.

There's an -- the existing concrete slab
-- there's an existing concrete slab now Kind of --
and a deck.

CHAl RPERSON GRI FFI'S:  On grade?

MEMBER ZAlI DAI N Yes.

CHAI RPERSON GRI FFI S: On alley -- on the
al |l ey grade.

MEMBER ZAIDAIN. On grade. Correct?

Vell, what are the -- what are the
exi sting conditions?

MR BAGNALL: Well, between the garage and
the house, there is a concrete slab and there was a
back stoop and | andi ng.

MEMBER  ZAl DAI N Ckay. So, what's
increasing the lot occupancy is the front -- is this
new front wall kind of enbellishnment. Correct?

MR BAGNALL: Well --

MEMBER ZAIDAIN. And then --

MR BAGNALL: -- and according to the
Zoning staff, the deck and the stairs are viewed as
i ncreasing | ot occupancy.

MEMBER ZAl DAl N: Is that true? Even

t hough -- even though it's covering an existing --
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COMM SSI ONER M TTEN: They're nore than

four feet off the ground.

MEMBER ZAIDAIN. Onh, that's the standard.

MR BAGNALL: Actually, | think it's three
feet off the ground.

MEMBER ZAI DAI N Ckay.

MR BAGNALL: But, the Zoning staff seened
to feel that the variance was required.

MEMBER ZAI DAIN. Wat's three feet off the
ground? What do you mean? Thirty-six inches.

CHAl RPERSON &Rl FFI S: That's a good
answer .

MR BAGNALL: The -- the --

CHAI RPERSON GRI FFI S: I thought it was
actual ly above the first floor.

MEMBER ZAIDAIN: No. No, | nean -- | nean
when you said, you think the standard is three feet or
you think --

MR BAGNALL: No, the proposed deck -- the
snmal l er deck is three feet above the ground.

CHAI RPERSON GRI FFI S:  Ckay.

MEMBER ZAI DAIN. Ckay. | was not aware of
that standard in the zoning regulations. Ckay.
That's -- indeed that's fine.

CHAl RPERSON GRI FFI'S:  Any ot her questions?
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I's the Board anenable to action on this?

COW SSI ONER M TTEN: | would nove, M.
Chai rman, that we approve Application Nunber 16981 for
the reasons that you had articul ated earlier regarding
the unusual condition in terns of an existing
nonconformty in a historic district, the practical
difficulty that would be created by the I|ack of
outdoor recreation space which is clearly an intent of
the residential zones where |ot occupancy is limted
and are to pronote that and that there would be no
substanti al detri ment to the public good or
substantial inpairment to the zone plan. In fact, |
think this pronotes the zone pl an.

CHAI RPERSON GRIFFI'S:  Very well. 1s there
a second?

VI CE CHAI RPERSON RENSHAW  Second

CHAI RPERSON @RI FFI S: Thank you, M.
Renshaw. Any di scussion? Further discussion | should

say. Very well

Then | would -- | would add that | think
the application is -- is further strengthened by the
design that's actually presented and | think it -- it
has done well to attach to an existing fairly

articulated building and taking up all the different

spaces and issues that are needed and | think that
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lends itself to its excellent presentation.

If there's no other comments, then I'd ask
for all those in favor of the notion of approval to
signify by saying aye.

(Ayes.)

CHAl RPERSON GRI FFI'S: And opposed? And we
can record the vote.

M5. BAI LEY: The vote -- the Board has
voted 5-0-0 to approve the application. Ms. Mtten
made the notion. M. -- M. Renshaw seconded. M.
Giffis, M. Etherly, and M. Zaidain are in support
and that's approval of Application 16981 and is this a
summary order, M. Chairman?

CHAl RPERSON GRIFFI'S: | have no objection.

| see it's appropriate to have a summary order unless
Board nmenbers feel differently. In which case we can
do that.

M5. BAILEY: So, be it, M. Chairnman.

CHAlI RPERSON GRI FFI S: CGood. Thank vyou
very much.

Gent | eren, thank you very mnuch.

MR BAGNALL: Thank you.

CHAl RPERSON GRI FFI'S:  Best of | uck.

MR TANG Thank you for your --

VICE CHAI RPERSON  RENSHAW No nore
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clinbing that |ladder. That really was how you got up
to the roof of your garage.

MR TANG The previous owner was 80 years
old and | think that's one reason they noved because
the wife didn't want to see himfalling off the |adder
at some point.

VI CE CHAI RPERSON RENSHAW | woul d agree.

MR BAGNALL: Thank you very nuch.

MR. TANG Thank you very nuch.

CHAI RPERSON GRI FFI S: Thank you. Very
well. Let's call the next case in the norning.

M5. BAILEY: Application of doria Junge,
pursuant to 11 DCOVR 3104.1 for a special exception to
construct a one-story addition to a single famly row
dwelling wunder Section 223 not neeting the |ot
occupancy requirenments of Section 403. The property
is located in the R4 District at prem ses 1356 North
Carolina Avenue, N E Square 1034, Lot 102.

Please stand to take the oath. Do you
soletmmly swear or affirm that the testinony you're
about to give in this proceeding will be the truth,
the whole truth, and nothing but the truth?

MR VENTWORTH: | do.

M5. BAILEY: Thank you.

MR VENTWORTH.  Good nmorning. My name is
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Bruce Wentworth. | am an architect and |I'm here to

represent doria Junge who is the owner of the

property. W're seeking a special exception to
nonconform ng condition. The house was built about
1910.

She currently has only one bathroom on the
second floor and there's no basenment and what we are
seeking to do is the follow ng. This is the house
There's a small additional that was built sone tine
ago on the back here and we are seeking to fill in the
dog-l eg space with a one-story addition and that woul d
allow Ms. Junge to get a bathroom on the first floor
renodel her kitchen and create a laundry room since
she has no basenent.

W would then be at a 70 percent | ot cover
which we currently are anyway. So, we're not going to
go back any further than the existing.

CHAI RPERSON  GRI FFI S: Actually, let ne
interpret you right there.

There's -- there's sonme question about the
Zoning Admnistrator indicating that that side yard
which is 5 feet or less doesn't go to |ot occupancy
which would put the |ot occupancy to 63.4 percent.

But, what you're saying is actually you' ve

calculated that in as part of the |ot occupancy
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because it counts towards the building area.

MR VENTWORTH:  Yes.

CHAl RPERSON  QRI FFI S: And, therefore,
you're at 70 percent |ot occupancy.

MR VENTWORTH:  Yes.

CHAI RPERSON GRIFFI'S:  And that essentially
is not changing because you're putting a structure
t here.

MR VENTWORTH:  Yes.

CHAlI RPERSON GRI FFI S: Very well. Boar d
menbers.

I woul d absolutely agree wth that
under st andi ng.

COW SSI ONER M TTEN: Il -- | would agree
wth it and I would |ike someone to communicate to the
Zoning Admnistrator that the Board of Zoni ng
Adj ustnent does not agree with his interpretation of
the calculation for |ot occupancy where there is an
open court of less than 5 feet.

CHAI RPERSON (Rl FFI S: Ri ght. Because |
think it's very clear and direct in the -- in the
definition. Cearly, the lot occupancy definition
then refers you to building area and building area
does cal cul ate court/side yards |less than 5 feet.

Pl ease conti nue.
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MR VWENTWORTH:  So, as | said, we're only

seeking to fill in the dog-leg with a one-story
addition that wll allow her to have a first-floor
bat hroom a nodern kitchen, and a | aundry room

Wuld you like to see the -- the draw ngs?

This is a drawing of the rear portion of the house.
The dark lines which are here are the existing
building and this is where the dog-leg will be filled
in to create a bathroom the new kitchen, and a
| aundry space.

This drawing shows the rear addition.
This is existing. W're altering the windows and this
is the small fill-in for the dog-leg wth sone
skyl i ghts. This has been approved by the H storic
Preservation O fice.

CHAI RPERSON CRI FFI S: That materials as
indicated on that elevation are what's being pursued
and was al so presented to preservation?

MR VENTWORTH:  Yes.

CHAI RPERSON CRI FFI S: Cay. And that is
the siding is actually -- it's a concrete siding?

MR VENTWORTH: That's correct.

CHAl RPERSON GRI FFI'S:  Ckay.

VI CE CHAI RPERSON RENSHAW  And there are

no w ndows on the expanse of the addition? The 18.7
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feet.

MR VENTWORTH. W aren't allow to. |It's
a firewall.

CHAI RPERSON GRIFFIS: It's on the property
l'i ne.

VI CE CHAl RPERSON RENSHAW  Yes.

MR VENTWORTH: It's on the property line.

VI CE CHAI RPERSON RENSHAW Ckay. I was
going to ask you that.

MR VENTWORTH. These are the photographs.
They're hard to see, but this is the front of the
house which she recently restored the front porch and
you can see -- difficult to see it, but here is the
existing addition and this is the dog-leg here that
woul d be filled in.

Any questions?

CHAI RPERSON @RI FFI S: It's an excellent
guestion. Any questions?

VI CE CHAl RPERSON RENSHAW What is the
address of the next neighbor that is going to be on
the other side of the 18.7 foot extension?

MR VENTWORTH:  That would be to the west.
The one that woul d be nost inpacted by this?

VI CE CHAl RPERSON RENSHAW  Yes.

MR VENTWORTH: That woul d be --
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CHAI RPERSON Rl FFI S: Vell, | think her

guestion goes directly to do you have a letter of any
kind fromthat adjacent nei ghbor?

MR VENTWORTH: Oh, Yes.

VI CE CHAI RPERSON RENSHAW W have --

MR VENTWORTH:  Yes, we have letters from
all the neighbors.

VI CE CHAlI RPERSON RENSHAW W have letters
in the file. | just wanted to be sure of the address
of --

CHAl RPERSON GRI FFI'S:  Ri ght.

VICE CHAI RPERSON  RENSHAW - - t he
i medi at e nei ghbor.

MR VENTWORTH: It's probably 54 because
you're going -- you're going west.

CHAl RPERSON GRI FFI'S:  And what's the nane?

MR VENTWORTH: | don't recall. But, |
know we have a letter from them Because they
specifically --

VI CE CHAI RPERSON RENSHAW It's | ooks |ike
Fl etcher or Hatch, Josh and Cynthi a Hatch.

MR VENTWORTH: That's probably it.

VI CE CHAI RPERSON RENSHAW 1354 - -

MR VENTWORTH:  Yes.

VI CE CHAI RPERSON  RENSHAW --  North
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Car ol i na.

MR VEENTWORTH: They were the one nost
i mpact ed.

VI CE CHAI RPERSON RENSHAW  Yes.

MR VENTWORTH: And this has all Dbe
approved by the ANC -- both of the ANGs. Because we
were al so redistricting.

CHAI RPERSON GRIFFI'S:  And you're not aware
of anybody that had concern about whether -- frankly,
how it mght adversely affect the use of any of the
adj acent properties?

MR, VEENTWORTH: No, sir, everyone's been
very positive about it.

CHAlI RPERSON CGRI FFI S: Any ot her questions
of the applicant at this tinme? Ckay. Let's nove on
then and go to the Ofice of Planning's report.

MR MORDFI N: Good norning, Chairman and
nmenbers of the Board. M/ nane is Stephen Mrdfin with
the Ofice of Planning and the Ofice of Planning
would like to stand on the record in this case also.

CHAlI RPERSON GRI FFI S: Very well. Boar d
nmenbers any questions of the report?

I want just to nake a total clarification.

Clearly the building area and | ot occupancy came up

and | think Ofice of Planning stated it well in their
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report that they were informed by the Zoning
Adm nistrator and then laid it out for us. So, that
was hel pful to be that clear

Did the applicant's representative have

any questions of the Ofice of Planning or their

report?

MR VENTWORTH:  No, sir.

CHAlI RPERSON GRI FFI S: Do you have their
report?

MR VENTWORTH. | believe so. Yes.

CHAl RPERSON  GRI FFI S: Ckay. Anyt hi ng

else? Cdearly, the Ofice of Planning is recomendi ng
approval on this.

Very well. Then, let's go to the ANC 6B I
bel i eve.

VI CE CHAI RPERSON RENSHAW M. Chairman --

CHAI RPERSON GRI FFI'S: Yes.

VI CE CHAI RPERSON RENSHAW -- we have a
letter in the file, very, very brief, dated January
22nd and it's signed by Candace Avery, the Executive
Director not the chair or an officer which stated that
they had a neeting on the 14th of January and they
voted unaninously 9-0-0 to support the application to
al | ow construction of a one-story addition to her hone

at 1356 North Carolina Avenue.
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CHAl RPERSON GRI FFI S: | ndeed. Two

guestion, M. Renshaw. Do ANCs have executive
di rectors?

VI CE CHAI RPERSON RENSHAW  Sone ANCs have
directors or office managers.

CHAI RPERSON GRIFFI'S: | see.

VI CE CHAl RPERSON RENSHAW And | think
that this ANC just elected to call M. Avery an
executive director or perhaps she decided that that
woul d be her title.

CHAI RPERSON  GRI FFI S: | see and this
letter as  signed, Ms. Renshaw, s it your
understanding that it should be granted the great
wei ght af forded the ANC?

VI CE CHAI RPERSON RENSHAW  No, |I'm afraid
not . It should have been signed by the chair or the
vice chair.

CHAl RPERSON GRI FFI' S:  kay.

VI CE CHAlI RPERSON RENSHAW  Because it does
not stipulate in the letter that she is signing on
behal f of and that approval was given to the executive
director to comunicate with the Board at the neeting.

CHAI RPERSON Rl FFI S: Al right. What |
think we'd do is we ask the applicant as proceed in

this just to submt into the record a property signed
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ANC letter or they can nmake the request for that.

Ms. Mtten.

COW SSI ONER M TTEN: Vell, | was just
going to say that unless it's your intention to keep
the record open to receive that and to not nake a
deci sion today, that that would be -- | don't think
that's necessary in light of the fact that -- we can
take into consideration the ANC s sentinent. W just
can't give it great weight.

CHAl RPERSON GRI FFI'S:  That's true.

VI CE CHAlI RPERSON RENSHAW But, is there
nothing in the file that is in opposition to this
application. So, that there is nothing that would tip
t he bal ance here.

CHAl RPERSON C(RIFFI'S:  Ckay. |I'mperfectly
anmenabl e to that.

Then | don't have any other indications
that any other government reports outside of those
mentioned and also cited in the Ofice of Planning s
report. Preservation Review Board, of course, has
been menti oned.

Is the applicant aware of any other
governnment reports attended to this application? Is
anyone here --

MR VENTWORTH:  No.
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CHAI RPERSON (Rl FFI S: -- attended to this

application to give testinony either in support or in
opposition to this case that can cone forward to the
table at this tine?

Let us just -- let -- clearly, there are
nunerous letters of support. | have six indicated in
ny notes and as we've discussed, we have addresses
from the adjacent neighbors that are addressed in the
speci al exception. In which case, | don't see
anything else in the file that we need to bring up
unless the applicant's aware of anything -- other
filings.

MR VENTWORTH:  No.

CHAI RPERSON GRIFFI'S:  Then | would turn to
you for any closing remarks that you m ght have.

VR VEENTWORTH: Vell, we would very much
appreci ate your approval of this.

CHAlI RPERSON GRI FFI S: Very well. Not i ng
that we only have two people in the hearing room |
will draw ny attention to you, sir, and if you're here
for this application, this would be the final tine

that you m ght be able to give testinony.

MR CCOLES: I'm a neighbor behind the
resi dence. | have --
CHAIl RPERSON GRIFFI'S:  Ckay. If you -- if
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you wouldn't mnd just to conme up to the table. See
when | have a packed hearing room | <can't cal
everybody up to the table, but since you re here,
pl ease, sir.

MR CCLES: M/ nane is Al phonso Coles.
Resi dent of 1333 Constitution Avenue, N.E. and | amin
favor of this application.

CHAlI RPERSON GRI FFI S: CGood. Thank vyou
very nmuch. And you're -- it wouldn't be on the record

what you indicated where you live. Were in proximty

to the --

MR  CCLES: It would be behind the
resi dence.

CHAl RPERSON GRI FFI'S:  (kay. So, you share
the all ey.

MR COLES: | don't know if they have
direct alley access, but | --

CHAI RPERSON GRIFFI'S:  Oh, | see.

MR CCLES: It's a dirt path. It's dirt
path nore or |ess.

CHAI RPERSON &R FFI S: | ndeed. | ndeed.
Most of the alleys are after this snowstorm

VICE CHAI RPERSON RENSHAW But , you
over| ook the applicant's backyard?

MR COLES. | -- yes, | can see the -- the
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rear of the house from-- fromny residence.

VI CE CHAI RPERSON RENSHAW Very good.
Thank you.

CHAlI RPERSON GRI FFI S: CGood. Thank vyou
very much.

Anything el se? Di scussi ons? Boar d
nmenbers, questions? Board anmenable to the action on
this today?

COW SSIONER M TTEN: M. Chairman, | nove
approval of Application 16978.

CHAI RPERSON GRIFFI'S:  |s there a second?

VI CE CHAI RPERSON RENSHAW  Second

CHAI RPERSON GRI FFI'S: D scussi on?

I think clearly the applicant has shown
both in his submssion and also in today's testinony
that they neet the test of the special exception and
that is wal king through the plans we see that this is
a -- a one-story addition that has not been indicated
or evidence that would inpair any of the light or air
or use of adjacent properties and | believe it is well
within the intent of the zoning regul ations. There
has been no evidence of opposition to this indicating
elements that we would |ook at of concern. In which
case, | think it is a very strong application.

Are there any other comments? Questions?
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In which case, |'d ask for all those in favor signify
by sayi ng aye?

(Ayes.)

CHAl RPERSON GRI FFI'S:  Opposed?

M5. BAI LEY: M. Chairman, the vote is
recorded as 5-0-0 to approve Application 16978 of
G oria Junge. The notion was nmade by M. Mtten.
Seconded by Ms. Renshaw and M. Giffis, M. Etherly,
and Zaidain are in support.

And a summary order, M. Chairnman?

CHAI RPERSON  GRI FFI S: |  believe it's
appropriate here a summary order. Is there any
obj ection? Does the applicant object to having a
summary order on this case?

MR VENTWORTH. No, that would be great.

CHAI RPERSON CGRIFFI'S:  Very wel |. I think
that's appropriate. Thank you very nuch.

In which case, good luck and have a
pl easant day.

MR, VENTWORTH:  Thank you very much.

CHAlI RPERSON GRI FFI S: Is there any other
busi ness that we have in the norning session?

MS. BAI LEY: Not for the norning, M.
Chai r man.

CHAlI RPERSON GRI FFI S: Very well. Then |
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can adjourn the norning session of the Board of Zoning

Adjustnent for the District of Col unbia.

(Wher eupon, the hearing was

recessed at

10:34 a.m to reconvene at 1:13 p.m this sane day.)
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AF-T-EERNOON SESSI-ON
1:13 p. m

CHAl RPERSON  GRI FFI S: Good afternoon
| adi es and gentlenmen. For the 25 February 2003 public
hearing of the Board of Zoning Adjustnment for the
District of Colunbia. M nane is CGeoff Giffis. | am
Chai r per son.

Joining ne today is Ms. Anne Renshaw, Vice
Chai r per son. Representing the National Capi t al
Pl anning Comm ssion is M. Zaidain. Representing the
Zoning Conm ssion is M. Parsons.

W will have our fifth menber joining us
shortly as he has been called to an inportant neeting
on the HII. W -- sonme of us have slight Federal
responsibilities which we don't like to talk about
because the local is so nuch nore inportant, but M.
Etherly wll be wth us for the duration of the
afternoon al though m ssing parts of it.

Copi es of today's hearing are available to
you. They are located at the table at the door you
entered into the hearing room If there are not
enough copies, certainly, you can bring that to the

attention of the staff in the office adjacent to the
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hearing roomand nore will be provided.

Pl ease be aware that all public hearings
before the Board of Zoning Adjustnment are recorded.
That nmeans we ask several things. First of all, that
the people refrain from any disruptive noises or
actions in the hearing room and also when comng
forward to speak to the Board that you speak into the
m crophone and that m crophone shoul d be on.

Also prior comng forward to give
testinmony, | need folks to fill out two w tness cards.
Wtness cards are located at the table you entered
into and at the table in front of us. Before speaking
to the Board, those cards are to go to the recorder
who is sitting to ny right. That way everyone gets
their names into the |legal records.

I would also ask that at this tine people
turn off any cell phones or beepers so that we don't
disrupt those that are giving testinmony and we can
keep them focused and the Board al so focused.

The procedure this afternoon for special

exceptions and variances wll be first we wll
statenents and wi tnesses of the applicant. Second,
will be gover nient reports att ended to t he

application. Those include such reports as Depart nent

of Transportation, Ofice of Planning, and anything
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el se that was submtted. Third, we would go to the
report of the Advisory Neighborhood Comm ssion.
Fourth, would be parties or persons in support of the
application. Fifth, would be parties or persons in
opposition and sixth, we wll have closing remarks by
t he applicant.

Cross exam nati on of Wi t nesses is
permtted in these public hearings by the applicant
and parties. The ANC within which the property is
| ocated is automatically a party in the case.

The record wll be closed at t he
conclusion of each hearing except for any material
that is specifically requested by the Board and the
Board will be very specific on what material is to be
submtted and when it is to be submtted into the
Ofice of Zoning. After that material is received, of
course, the record would then be finally closed and no
ot her information would be accepted into the record.

The Sunshine Act requires that public
hearings on each case be held in the open and before
the public. This Board may, however, consistent with
it's rules of procedure and the Sunshine Act, enter
into executive session during or after the public
hearing on the case for the purposes of review ng the

record or deliberating on the case.
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The decision of this Board in contested
cases nust be based exclusively on the public record
and, therefore, we ask that people present today not
engage Board nenbers in any kind of conversation so
that we do not give the appearance to the contrary.

I believe we can now take wup any
prelimnary matters with the cases before us this
af t er noon. Prelimnary matters of those which relate
to whether a case will or should be heard today, such
as, request for post ponenent s, cont i nuances,
wi t hdrawal s or whether proper and adequate notice has
been provided for each case.

If you are not prepared to go forward with
a case today or if you believe that the Board shoul d
not proceed, nowis the tine to approach the Board. |
wi || have as an indication that people have
prelimnary matters by comng forward to the table and
havi ng a seat.

I will ask staff and also wish thema very
good afternoon. Ms. Bailey fromthe Ofice of Zoning
and M. My and M. Nyarku who is taking able care of
us and representing Corporation Counsel representative
t oday.

Ms. Bailey, any prelimnary matters for

t he case this afternoon?
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M5. BAI LEY: None at this tinme, M.
Chai r man.

CHAl RPERSON GRIFFI'S:  Very good. I n which
case, yes.

MR QUYOT: M. Chairnman.

CHAI RPERSON GRIFFIS: |I'mjust going to --
have a seat. | need your nane. Have you provided a

W t ness card?

MR QJYOT: Yes.

CHAl RPERSON GRI FFI'S:  Excel | ent.

MR QUYOT: M. Chairman, there's --
there's been a request by the Wstmnster Gvic
Association to be a -- to have party status.

CHAI RPERSON GRI FFI'S: Yes.

MR QGUYOT: |Is that a prelimnary --

CHAI RPERSON GRI FFI S: It is essentially a
prelimnary matter in granting party status, but it's
appropriate to do when we call the case and we wll --
that is one of the first pieces that we'll bring up.

MR QGUYOT: Good deal .

CHAl RPERSON GRIFFI'S:  Very well. Anything
el se? Any questions?

That was for the record | believe and |
can be corrected, M. Qyot has just addressed the

Boar d.
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Very well. Let's call the first case in

t he afternoon.

M5. BAILEY: M. Chairman, nenbers of the
Board, good afternoon.

Wen the applicant was |last here, M.
Chai rman, on Novenber 26, 2002, there were sone
changes. They requested that the nunber of spaces be
reduced and they also elimnated two |ots. "1l be
readi ng the announcenent the way it was advertised and
then at the conclusion, going over those changes that
wer e requested previously.

This is the application of The Most
Worshi pful Prince Hall Gand Lodge Nunber 16938. The
application is pursuant to 11 DCOVR 3104.1 for a
speci al exception to establish an accessory parking
| ot having 32 spaces under Section 214 and pursuant to
11 DCVR 3103.2 a variance from the requirenent that
t he parking spaces be |ocated within 200 feet of the
use to which they are accessory under Subsection 214.3
and a variance from the requirenents that accessory
par ki ng spaces be contiguous to or separated only by
an alley from the use to which they are accessory
under Section 214.4. The property is located in the

R-4 District at prem ses 1902 and 1906 Vernont Avenue,
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N. W Square 333, Lots 824, 825, and 827.

As | indicated, some changes were nade to
this application and the applicant is now requesting
approval for 22 parking spaces and lots 824 and 825
wer e del et ed.

Al'l those persons wishing to testify would
you pl ease stand to take the oath?

Do you solemly swear or affirm that the
testinony you are about to give in this proceeding

will be the truth, the whole truth, and nothing but

the truth?

W TNESSES: | do.

M5. BAILEY: Thank you.

CHAl RPERSON GRIFFI'S:  Let nme say while you
are getting ready at the table, | think it was nade

aware to you and let ne reiterate for everyone that's
here, we have, as always, a very busy schedul e and so,
what we're anticipating is that this case can be heard
init's entirety within two hours and we're going to
try and keep it to that and we'll reassess when we get
close to that tinme allotnent. So, we are at about
1:20. So, we're | ooking at about 3:15/3:30.

MR NUNLEY: Al right. Good afternoon,
| adi es and gentlenmen, Chairman Giffis.

CHAI RPERSON GRIFFI'S:  Cn, and --
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MR NUNLEY: |'msorry.

CHAI RPERSON GRI FFI S: Yes, why don't |
have you introduce yourself and then we do have one
issue to bring out.

MR NUNLEY: Al right. M nane is Edgar
Nunl ey. | am acting as -- on behalf of The Most
Wor shi pful -- the | odge.

CHAI RPERSON GRI FFI S: Good. And with you
t oday?

MR NUNLEY: Want to introduce yourself?
Just push the button.

MR ELLINGTON. M name is John ElIington,
Jr., past Gand Master to The Mst Wrshipful Prince
Hal| Grand Lodge of the District of Colunbia.

CHAI RPERSON GRI FFI S: Very well. Thank
you very much

As was brought to our attention briefly
and as we were well aware of, we have a request for
party status in this case.

It's always difficult when we have a
conti nuance on a case of what is tinmely and how we
base that tineliness. The Board in the past has, in
fact, set its deadline on the date of which the public
heari ng goes ahead.

That would be today in the case of this
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application. That would nean 14 days prior to this
woul d have been the deadline for the subm ssion of the
party application.

| believe that it does fit wthin that
time frane. In which case, Board nenbers, | wll take
-- actually, let me hear fromthe applicant and their
representative if there is any objection regarding the
request for party status.

Do you have the application?

MR ELLINGTON. For party status?

CHAI RPERSON GRI FFI'S: Yes.

MR ELLINGTON:  No, | do not.

CHAI RPERSON GRI FFI S: Wll, you -- you
weren't served it?

MR, ELLI NGTON:  No.

CHAI RPERSON GRI FFI'S:  Have you seen it?

MR ELLINGTON:  No, | have not.

CHAlI RPERSON GRI FFI S: Vell, let's get a
copy out there.

VR. ELLI NGTON: Thank you. (%%
understanding is that no one associated wth the | odge
has seen it.

AUDI ENCE MEMBER® M. Chairman, | do have
a copy of it here. | could showit to counsel.

MR ELLI NGTON: Thank you. W have no
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obj ecti on.
CHAl RPERSON GRI FFI'S:  No objection. Board

menbers, discussion, issues?

Is the Vice President Tanya Shan here?

M5. SHAN. Yes, | --

CHAI RPERSON GRIFFI'S:  Are you -- are you
-- could you cone forward?

Good afternoon.

M5. SHAN: Cood afternoon.

CHAI RPERSON (Rl FFI S: I'd have you turn
your m crophone on. Just introduce yourself.

M5. SHAN: Good afternoon. My nanme is
Tanya Shan. I"'m Vice President of the Wstmnster

Nei ghbor hood Associ ati on.

However, |'m here today because of a
fl uke. I work on the HIl and | had sone Hill
busi ness that was scheduled for 2:00 and | wasn't

suppose to be here. So, Lynn Johnson who is a nenber
of WNA is actually scheduled to speak on ny behalf.
But, as it turned out, | was able to make it. So, I'm
just actually sitting in the back at the nonent.

CHAI RPERSON @RI FFI S: Ckay. Could vyou
just provide your address for the record?

M5. SHAN: M/ address is 1901 Vernont
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Avenue, N W

CHAl RPERSON GRI FFI'S:  Ckay. And actually,
ny direct question was who is going to be representing
the party if granted?

M5. SHAN. Well, Lynn Johnson.

MR JOHNSON: Il will, Your Honor. Lynn
Johnson.

CHAI RPERSON Rl FFI S: Ckay. Cay. M.
Johnson. That's fine.

Let nme just ask then the representative --
actually M. Johnson, you <can cone forward and
i ntroduce yourself for the record if you don't mnd
sitting down.

Pl ease gi ve your nane and your address.

MR JOHNSON:  Good afternoon. Yes, and |
am Lynn Johnson a resident at 922 Westm nster Street,
N W

CHAlI RPERSON GRI FFI S: And then can you
tell us -- clearly WNA is as the application is
showwng a <civic association that represents the
residents in the area. Do you have a nenbership
nunber ?

MR JOHNSON: Yes, WNA is that. ' m not
cl ear about a nenbershi p nunber.

CHAI RPERSON GRI FFI'S: Do you know - -
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MR JOHNSON: Are you asking about nyself?

CHAI RPERSON GRI FFI'S:  No, an approximation
of --

MR JOHNSON:  COh.

CHAI RPERSON QR FFI S: - - what t he
associ ati on enconpasses.

MR, JOHNSON: W are -- yes, it -- it
enconpasses roughly the space imediate east of the
subj ect property to 9th Street and down into S Street.
Approximately 120  househol ds. VW may have
approxi mately 35 paid nenbers at any one tine.

CHAI RPERSON Rl FFI S: Ckay. So, it's a
dues association and that's how you count your
menber shi p?

MR JOHANSON:  That's correct.

CHAlI RPERSON GRI FFI S: Cay. Do you have

50 or nore nenbers current in their dues at this

poi nt ?

MR JOHNSON: W do not.

CHAI RPERSON GRI FFI'S:  Ten or | ess?

MR JOHNSON:  No, nore than that.

CHAI RPERSON GRIFFI'S: Ckay. There's not a
threshold for party status, but «clearly 1'm just
trying to give the Board an idea of -- of the -- the
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base of what the Wstm nster Nei ghborhood Association

deals with.

Any ot her questions, Board nenbers?

VI CE CHAlI RPERSON RENSHAW Just a little
bit of background on how | ong the association has been
operating and are you 501C3?

MR JOHNSON:  Yes, Menber Renshaw, we are
501C3. W have been operating for approximately seven
or eight years. W' ve becone a -- we've becone a
501C3 approximately five years ago. W're certainly a
nonprofit association both for D strict of Colunbia
pur poses and for federal tax purposes.

CHAI RPERSON GRI FFI'S: O her questions?

COW SSI ONER  PARSONS: Do you know if
there's an abutting association of the sane nature
that actually enconpasses the site in question? In
that you're 50 feet away, does sonebody abut you?
Anot her organi zati on?

MR JOHANSON:  Yes, in fact, there are --
there are two other ones. There's one that abuts us
to the south called Friend's Street Neighborhood
Associ ati on. They have filed an opposition in this
record here.

There's also a larger one called the

Cardoza Shaw Nei ghborhood Association that covers 18
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square blocks of which we are part of and certainly
that covers all of the subject property and they also
have filed an opposition that should be in your file
to this case.

COMM SSI ONER PARSONS: Ckay. Thank you.

CHAI RPERSON GRIFFI'S: You say that the --
t he Westm nster Nei ghborhood Association works with or
is part of the Cardoza Shaw Associ ation?

MR JOHNSON In fact, they're two
separ at e associ ati ons.

CHAI RPERSON GRI FFI'S:  Correct.

MR JOHNSON: VW both have -- obviously,
we cover a nuch small er geographic area.

CHAI RPERSON GRI FFI'S: Yes.

MR JOHNSON: And the CSNA covers nmany
associ ati ons.

CHAI RPERSON &Rl FFI S Good. Ckay.
Clearly, when -- just to nake sure that you
understand, when we have filings, there's information
in the record from those other associations that you
i ndi cated, but they have not applied for party status.

MR JOHNSON: That's correct.

CHAI RPERSON GRIFFIS: ay. And then you
do know the responsibilities of party status and what

that neans in terns of your participation in the case.
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You have cross examnation if awarded. You wll also
be responsible for providing the Board wth any
information that would be requested, for instance,
briefing an issue, submtting findings of fact,
concl usions of law if asked for.

MR JOHNSON:  |'maware of that.

CHAI RPERSON GRI FFI'S:  Good.

MR JOHNSON: M. Chairnman, and | should
also tell you that I'"ma practicing attorney.

CHAI RPERSON QRI FFI S: That makes it all
the nore interesting. Doesn't it?

Very wel | . | don't see any concern in --
well, | should say | don't see any reason for
rejecting the application for party status. Cearly,
they have illumnated in their application for party
status and also in their filings specific issues that
related directly to their nmenbership and that is
attended to the residents of the surrounding area.

I would hear any other comments from the
Board nenbers. In which case, | can take that as a
consensus of the Board to grant party status to the
West m nster Nei ghborhood Association and M. Johnson
will be representing that.

In which case, we wll see you and only

you. |Is that correct?
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MR JOHNSON: That is correct.

CHAlI RPERSON GRI FFI S: Ckay. If -- if it

does cone to be needed that there is substitution, of

course, we can nake that avail able. O course, we
don't |ike having six people doing cross examnation
at one tinme. So, we will look to you, M. Johnson, to

organi ze your party.

That being said, | think we can nove on.
In which case, let's go to the applicant and nove into
the -- into the case.

M. Johnson, you're free to have a
confortabl e seat behind.

MR JOHNSON. Thank you.

MR NUNLEY: Thank you, Chairman Giffis.

Good afternoon, Chairman, Board nenbers, staff, and
gover nnent representatives.

W're here seeking special exception
relief to continue a parking lot, accessory parking
spaces for the G and Lodge that has been in existence
for nearly 30 years.

W' re seeking special exception and
speci al exception relief pre-deens that the lot itself
is consistent with the R4 zone within -- w thin which
the property is |ocated.

CHAl RPERSON GRIFFI'S:  Let ne interrupt you
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MR NUNLEY:

CHAI RPERSON GRI FFI' S

Yes.

and you are arguing for variance relief.

MR NUNLEY:

CHAlI RPERSON (R FFI S:

MR, NUNLEY:

Yes,

Yes.

we are.

Ckay

71

You' re al so prepared

CHAlI RPERSON GRI FFI S:

think the Board

has sonme concern and let ne give you a little
di recti on.

MR NUNLEY: Al right.

CHAI RPERSON Rl FFI S: This is not a very
clear issue especially with this |ooking at 213 or 214
in ternms of parking spaces. Whet her this should, in
fact, be before us as a use variance or an area

vari ance and so, what

you' re prepared

today to make the argunent

I"m going to ask you is whether

on both

cases, that is, the undue hardship and the practica
difficulty.

MR NUNLEY: Vell, Chairman Giffis,
just realize -- just found out yesterday that there

was an i ssue as to whet her

or not the nore appropriate

23

24

25

relief would be under 213 or 214.

The zoning regulations apparently

recently been anended | say wthin the past
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Been anended to inply that the section 214 is specific

to accessory parking spaces for uses that are all owed
in the R 1. O course, the lodge is not allowed in
the R 1. It's allowed -- first allowed in the R4
zone which is the sanme zone within which the parking
woul d be | ocat ed. W have prepared as advertised to
go through this proceeding as special exception relief
with variances from the two conditions for special
exception relief. In all honestly, | think we can
neet the test under 213. I'm-- I'd --

CHAI RPERSON (Rl FFI S: No, I'm-- and |et
me be clear. I"m not asking you to -- to nove away
from 213 but stay within 214. Wt ny point was even
if we were |ooking at either of the sections, it's not
necessarily clear whether granting from certain
provisions that may go to distant would not make it --
the discussion is still out on whether those -- the
vari ances from those woul d be use or area and so, what
I'm asking you wunder 214, which | am perfectly
anenabl e to noving ahead with, whether you're prepared
in your argunment of a variance to address an undue
har dshi p case?

MR NUNLEY: Yes.

CHAI RPERSON GRIFFI'S: Ckay. Then -- then

we're clear.
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MR NUNLEY: So, again, to start with we

-- the special exception is predeened -- the -- the
predeened capable with the -- the zone w thin which
it's located. Wthin which the use is located. The
use itself is a use that would be first allowed in the
R-4 zone. So, there's capability there as well. Ve
do believe that we neet the standards for special
excepti on. The lot has been there for 29 years,
nearly 30 vyears. There have been no docunented
conpl aints about the operation of the |ot.

Now, we're al so seeking special exception
from the provisions of 214 -- bear with ne a second.
| apologize, Chairman Giffis. Bear with me a nonent.

There's a lot of paper here that's cone to ne very
recently.

Al right. From Sections 214.3 because
the parking lot is not located in its entirety within
200 feet of the use to which it's accessory and al so
from Section 214.4 because the parking lot is not
separated solely by an alley or a proximty
requirenent, we believe that we've net the -- the
burden for a variance because the lodge building is
| ocated within a C2AR district.

The building itself is six stories,

occupies an entire |lot. It's inpossible to put
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parking on the site. The -- if -- if the building

were built today, it would require over 110 spaces.
It's inpossible to provide those spaces anywhere in

the lot or wthin the proximty required by the

regul ati ons. The only option for providing the
parking is the -- are the two lots -- the lot that is
owned by the lodge and that lot is -- does not neet

t hose two sections.

But, we believe we -- we -- we've net the
burden of proof for the extraordinary exceptional
situation because of the distance from the -- the
building and the fact that it is inpossible anywhere
on that site to provide accessory parking within the
regul ati ons.

CHAI RPERSON (Rl FFI S: But, vyou're not
arguing that you're being required to provide 112 |
think is what the record shows?

MR NUNLEY: No. No, I'mnot arguing that
we're being required to provide that. Wat |I'm
arguing is we're trying to provide spaces to mtigate
the -- the inpact on parking based on the approved and
continuing use of the lodge wthin a reasonable
proximty to the | odge.

CHAI RPERSON  GRI FFI S: Cay. And your

point is conparative in ternms of if you built it --
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MR NUNLEY: Exactly.

CHAI RPERSON GRIFFI'S:  -- today that's what
woul d be required.

MR NUNLEY: Exactly.

CHAl RPERSON GRI FFI'S:  Ckay.

MR NUNLEY: Now, we understand that there
is opposition to the project. A lot has been in
operation for like |I said 30 years or nearly 30 years.

There are no -- no substantiating conplaints agai nst
t he | odge.

Once the comunity made us aware of the
conplaints, we took steps to try to alleviate their
concerns. The -- we do have a guard that's stationed
on-site during the entire tinme that the lot is in
operation. W' ve added additional |andscaping and the

-- the plat of the parking lot shows that we are also

putting in a screen wall to protect adjacent
properties. The lot 1is paved. It has -- it's
stri ped. It has wheel stops to protect properties

adjacent to it and we have nade contact with Chief
Ransey to get assistance in trying to -- to allay sone
of the concerns of the comunity as regards the
illegal or what they allege to be illegal entry and
exit from the parking lot as well as other concerns

about allegations of noise disturbances that may have
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been reported to the police departnent.

W have a letter here dated February 3rd
where we have asked Chief Ransey for his assistance in
maintaining it plus the -- the |odge has infornmed all
of its nenbers about the concerns of the community and
directed that they be sensitive to these concerns and
-- and respect the nei ghborhood.

The |odge has been in this neighborhood
for many, nany years.

CHAI RPERSON GRI FFI'S: Yes.

MR NUNLEY: And has always worked wth
the comunity in the past to -- it's -- it's -- it --
to deal with whatever social issues they nmay have,
assistance in helping them neet whatever their goals
may be and we will continue to work that way. W're
wor ki ng wi th t hem now.

I had no problem wth the -- the
organi zation that asked for party status because we've
been working directly with themtrying to cone to sone
anenabl e agreenent as to how we can |ive together as
nei ghbors and still maintain this parking |ot.

W understand that the ANC has voted
agai nst us, but we believe that we m ght even be able
to bring them on board. The -- and one of their --

the mnutes to their June 6th neeting of 2002 is an
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indication that there was support for this agreenent
if an agreenent could be signed between the |odge and
the Westm nster Neighborhood Association and we've
been working with themtrying to nmake sone sort of an
agreenent to get that kind of support.

Q her issues such as traffic. W've had a
traffic study done. That's a part of the record.

If you d like, | can make this letter from Chief
Ransey a part of the record as well. To Chief Ransey.
I'm sorry. Showing that we have been trying to work
to -- toward the community's concerns.

CHAI RPERSON GRI FFI S: That's already in
the record if |I'mnot m staken.

MR NUNLEY: Oh, is it? GCkay. Al right.
| apol ogize. Again, | -- | canme into this late. So,
pl ease bear with ne.

So, again, we believe that we mght be
able to garnish support fromthe ANG-1B if we're able
to come to sone agreenent with the Westm nster group
and we have been working trying to effect such an
agr eenent .

CHAl RPERSON CGRIFFI'S:  Ckay. Two things on
that for direction.

MR NUNLEY: Yes.

CHAI RPERSON GRI FFI'S:  This Board obvi ously
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operates on hearing the tests for the variances or
speci al exception and we've been chastised in the past
although I don't think we've ever done it as holding
popul arity contests. W do not hold a popularity
contest and so, it's inportant that there -- that you
mtigate or do away wth your opposition, but the
importance to us is why that happens.

If your opposition is to disappear or
becone supportive, we need to know in terns of the
zoning tests that we're looking at what has been
mtigated for them So, when you tal k about bringing
the ANC on board or Wstmnster, it probably is nore
fruitful for you to discuss their issues and how you
have addressed those issues because that may very well
go directly to the test which I think we ought to stay
nmore focused on and that is what's the uniqueness
here, what's the practical difficulty, what's the
hardship and tell me and this Board how granting this
variance would not inpair the intent and integrity of
the zone plan and map?

MR NUNLEY: Well, as | stated earlier in
not so nuch detail, | guess, the -- we feel that we
nmeet the test because a building of this size was
obvi ously intended by the regul ati ons when the parking

cane into effect, when the regulations were
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promulgated in '58, that a building of this size
should have parking to mtigate the effect on the
surroundi ng nei ghborhood. W aren't able by any neans
at this point to provide the parking that would be
requi red today. That's why we did the analysis just
to show what woul d be required.

CHAl RPERSON GRI FFI' S:  Ckay.

MR NUNLEY: W can use -- we do have this
smal | space that we are able to use again to mtigate
some of the parking issues that would not be an issue
had that building been built today.

In addition, we have nade contact wth
ot her agencies in the area that do have parking to try
to sort of mtigate even further the inpact on the
surroundi ng nei ghborhood for the |large events that are
sonetinmes -- that sonetines take place at the | odge
hal | .

CHAI RPERSON Rl FFI S: Ri ght. And | know
ny Board. They're going to ask you have you signed

any agreenents? What kinds of events are you talKking

about? | mean give ne specifics on that.
MR NUNLEY: Al right. VW have not
signed an agreenent yet. W have talked with --

what's the nane of the organization?

CHAlI RPERSON GRI FFI S: Frankly, there's --
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there's submssions in the record that identify other
venues for parking.

MR NUNLEY: Yes, other potentials and we
have spoken with -- give nme one second. I have it
witten here. It's in one of the pages, but all this
stuff came to ne so late. Thank you

The Housing Fi nance Agency -- the Housing
Fi nance Agency at 815 Fl orida Avenue.

CHAI RPERSON CGRIFFI'S: How far away is that
fromthe property?

MR NUNLEY: [It's about two bl ocks.

CHAl RPERSON GRI FFI' S:  Ckay.

MR NUNLEY: W -- this was one of the

suggestions nmade by | believe Wstm nster and we have

-- we have gotten a positive -- sonme positive feedback
from-- fromthem \Wat they're asking us for now is
to get thema list of the -- of the dates and tines

that we will have these large affairs so that they can
determ ne whether they can nake the parking avail able
to us and that's what | neant when | was saying we're
in negotiations with them W spoke with them only
recently in response to conmunity concerns.

CHAI RPERSON Rl FFI S: Ckay. Are vyou
| ooking at any other |ocations? Actually, it would be

very appropriate for you to address the Board as your
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attorney should not be testifying, but he is outlying
the testinony that we're about to hear.

MR ELLI NGTON: M. Chairman, any parking
that will allow us to park in that neighborhood, who
will grant us a contract or sonething on these special
occasions, we're looking into those parking areas that
-- that do that kind of business. W don't know what
the cost may be or even if they wll allow us to do
that, but we are | ooking. In that surrounding area,
we are | ooking at that.

M/ nane is John EIlington, Past G and
Mast er, Washi ngton, D.C

CHAI RPERSON GRI FFI'S:  Good.

MEMBER ZAIDAIN M. Chair.

CHAI RPERSON GRI FFI'S: Yes.

VEMBER ZAl DAl N: You've brought wup the
issue of a traffic inpact analysis. Was that
submtted into the record?

MR ELLINGION: | believe so. It was done
by O R GCeorge and Associ at es.

CHAI RPERSON (Rl FFI S: Are you presenting
himas a witness today?

MR ELLI NGTON: He should be here. M.
Ceorge is here. Yes.

MEMBER ZAI DAIN.  Unl ess --
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CHAI RPERSON (Rl FFI S: It was part of the

original submssion. |Is that correct?

MR ELLINGTON: Say agai n pl ease.

CHAlI RPERSON GRI FFI S: It was not part of
the docunents that were submtted recently for this
hearing. It was part of the original subm ssion.

MR ELLI NGTON: The copy that | have is
dated 2/20. | was under the inpression that it had
been subm tted for record.

CHAI RPERSON GRI FFI S: January 20. M.

Moy, do you have record of that?

MR MOY: I'"'m checking that now, sir.
Vell, it was -- it was referenced in the naterials and
then DI references it as well in their supplenental or
in their --

CHAl RPERSON GRI FFI'S:  Ckay.

MR MOY: Yes, supplenmental report. | --
| don't --

CHAI RPERSON GRI FFI S: ["m sure M. Ceorge
brought a copy if not numerous. W can get copies

made and get them out to the Board by the tinme he's
cal | ed. Any other quick clarifications from the
Boar d.

VICE CHAI RPERSON RENSHAW A quick

guestion, M. Chairman.
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M. Nunl ey, you ref erenced | ar ge
gatherings. How large is |arge?

MR NUNLEY: They have a -- a hall within
the | odge that seats 500 people. That would be the
maxi mum - - maxi num at anyti ne.

VI CE CHAI RPERSON RENSHAW  All right. And
do you have account as to how many events with 500
people -- approximately 500 people wll take place
during the year?

MR NUNLEY: That's what we're putting
together at this point in our negotiation wth housing
finance. | do not have that at this nonent.

VI CE CHAI RPERSON RENSHAW Based on past
years, how nmany?

MR ELLI NGTON: Yes, ma'am we -- in
Decenber, we have what we call an annual session when
we have visitors coming in fromthroughout the country
to visit with us and fromtine to tinme, we have other
nati onal organizationals that come into the tenple
periodically. For exanple, in 2003 in Cctober, we're
having a national organization come in. Part of the
Masons. Coming into -- for a -- a grand visitation.
In Decenber, annually we have that. So, we have those
type of people coming in which will -- wll effect

parking on two or three days at one tinme out of the
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week.

VI CE CHAl RPERSON RENSHAW And what are
the hours? Are they there from 9:00 to 5:00 or does
it go into the evening?

MR, ELLINGTON: During those sessions, the
hours are from actually 9:00 to 5:00 is the neeting
tinme and sonetinmes we have evening events which wl
go probably to -- to about 12:00.

VI CE CHAI RPERSON RENSHAW Al right. So,
you may be tal king about ten events w th approximately
500 peopl e?

MR ELLI NGTO\: No, per year, we're
tal king about naybe two or three mmjor events and
they' re not every year.

VI CE CHAl RPERSON RENSHAW Cay. All
right. Thank you.

CHAI RPERSON @RI FFI S: You brought up
briefly that you're going to be doing certain things
or have done recently certain things as in paving,
stri pi ng.

MR ELLI NGTON:  Yes.

CHAlI RPERSON GRI FFI'S:  And | andscape.

MR ELLI NGTON:  Yes.

CHAI RPERSON GRI FFI'S:  Screen wal |

MR ELLI NGTON:  Yes.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

85
CHAl RPERSON GRIFFIS: Wre these --

MR ELLINGION: Screen wall is to be done.
I[t's not up yet.

CHAI RPERSON (RIFFI'S:  kay. Wiat was the
condition prior to today of this surface lot? \Was
t here | andscapi ng? Was there striping? Wre there --

MR ELLI NGTON: W have | andscapi ng now.
There's -- there's striping and have been striping for
-- for many years. Yes.

CHAl RPERSON GRI FFI'S:  Ckay. So --

MR ELLINGTON: And the |andscapi ng we had
done approxi mately maybe a coupl e of nonths ago.

CHAI RPERSON GRI FFI S: My point is going
back in which there's an submission of the prior
approval s which woul d have had to have been --

MR ELLI NGTON: Right.

CHAI RPERSON  GRI FFI S: -- in conpliance
with a -- a Section 2300 which lays out quite a bit of
specifics and you're saying that in the past, for
instance, this ot has been free and clear or refuse.

MR ELLINGTON:  Yes, sir.

CHAl RPERSON GRIFFI S: You have a
mai nt enance program that takes care of it and cleans
it up.

MR ELLINGTON: Yes, sir.
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CHAI RPERSON GRI FFI S: It was striped. It

was properly surfaced.
MR, ELLI NGTON:  Yes.
CHAlI RPERSON GRI FFI S: There were not any

par ki ng spaces that were over the property |ine?

MR ELLINGTON:  No, sir.

CHAI RPERSON GRIFFI'S: Ckay. How far away
is the curb cut entranced into the parking lot from
t he adj acent corner?

MR NUNLEY: One hundred and forty-five

feet.

CHAlI RPERSON GRI FFI S: Wiere do you show
t hat ?

MR NUNLEY: | got that -- M. Ceorge just
advi sed ne. He's taking neasurenents. It's not shown

on this plat that |I'm | ooking at.

CHAl RPERSON GRIFFI'S:  Twenty-two. | think
it's closer to 50 feet.

MR NUNLEY: Chairman Giffis.

CHAI RPERSON GRI FFI'S: Yes.

MR NUNLEY: My | ask --

CHAI RPERSON  RI FFI S: Let's get that.
W're not -- you know, whenever you get it cal cul ated,

let's put it in.
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MR NUNLEY: | was going to ask M. GCeorge

to see -- he's done the traffic study. He's done a
detail ed evaluation of the |lot.
CHAI RPERSON GRI FFI'S:  CGood

MR,  NUNLEY: And he's in a nmuch better

position --

CHAI RPERSON GRI FFI'S:  Good

MR NUNLEY: -- to answer that. |If |
can --

CHAI RPERSON GRI FFI S: He can borrow ny
scale if needed. Very well. Let's not interrupt you,

try not to any further.

MR NUNLEY: No, I appreciate the
interruptions for direction. Yes.

So, we do feel that we have net the test.
W are, in fact, trying to be good conmunity nenbers.
There is no other option for off-street parking for
this very large building and we believe that that is
an extraordinary condition in and about this area that
-- that should justify the test or should neet the
test for the variances.

MR MIY: Excuse nme, M. Chairman. Wile
there's a pause. Just for the record that there's no
official submssion of a transportation report from

the applicant. That's for the record.
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MR NUNLEY: May we submt that now?

CHAI RPERSON @RI FFI S: Probably shoul d.
W're going to nake -- we're nmaking enough copies and
we need to present a copy to the ANC and also to the
party.

MR JOHNSON:  Your Honor, if we could for
the record nmake an objection.

CHAlI RPERSON CGRI FFI S: Qovi ously, you just
need to have a seat on the m ke.

MR JOHNSON. Thank you.

CHAI RPERSON &R FFI S: And for
clarification, you don't need to address ne as Your
Honor because | amnot a | awer or a judge.

MR JOHNSON. Thank you.

CHAI RPERSON GRI FFI'S: Yes.

MR JOHNSON: For the record, | -- we

object to having a report of sonme technical substance

admtted at this nonent. W have not seen it. "
have not been aware of it. W were not even nade
aware that one had been done. | think at this --

given the rules, at this late stage, we can't even
adequately cross examne that or -- or argue against
it.

CHAlI RPERSON GRI FFI S: Cay. Do you have

any objection to hearing the presentation of the
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report by M. GCeorge if we can insure that there be
anple time for cross exam nation?

MR JOHNSON:  No obj ecti on.

CHAI RPERSON R FFI S: Ckay. And what
we've done in the past if we don't reconvene in an
entire public hearing so we don't bring people down
here, we <can take cross examnation questions in
witing and have them answered and we can establish
that if it's -- if it's anenable or appropriate and

doesn't prejudice you as a party.

Yes, sir.
MR GQUYOT: M. Chairman, I1'd like to
object to M. George's testinony because as |

understand it, that testinony was geared to 16091

which this present case excludes two-thirds of the

property in question. W think that's a -- that's a
fundanmental difference and | -- | just -- | recognize
M. Ceorge as an expert, but I'm-- | don't want there

to be any m sunderstandi ng about this.

CHAl RPERSON GRI FFI'S:  Good.

MR GUYOT: So, we would vigorously
obj ect.

CHAI RPERSON  GRI FFI S: But, you're --
woul dn't that be nore appropriate to bring up in cross

examnation to illumnate that, in fact, his study may
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be flawed if I'm followng your direction that is
taking in a | arger piece?

MR GUYOTl: No, M. Chairman, | want -- |
want to go on the record early --

CHAI RPERSON GRIFFI'S: | see.

MR QJYOT: ~-- to nmake sure that there --
t here should be a distinction.

If we're going to allow all of the
evi dence of 16091, |et ne hear that because we |oved
that testinmony in our position that we have.

CHAlI RPERSON GRI FFI S: Ckay. Vell, let's
see what they do.

MR QUYOT: Vel |, -- | don't think
that's the way --

CHAI RPERSON CGRI FFI S: | can't -- | can't
predict what he's going to do. But, | appreciate that
and so your objection is that this testinony may, in
fact, be based on a prior -- or a prior definition of
what was comng in for relief.

VR GQUYOT: M. Chairman, given it's
absence fromthis file of 16938, | have every reason
to assune that.

CHAI RPERSON  GRI FFI S: Ckay. Ckay.
D scussi on?

MR NUNLEY: May | call -- Chairnman
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Giffis.
CHAI RPERSON GRI FFI' S Yes.

MR NUNLEY: M. Gsborne has a report

consistent with what's before the Board currently.

CHAI RPERSON  GRI FFI S: Ckay. And |
appreciate that and I -- | think the Board is aware of
the concern and -- and nore inportantly, you should be

aware of the concern in directing your w tness.

Are you finished with the prelimnary
presentation of the case?

MR NUNLEY: Yes, | am

MR, ELLI NGTON: M. Chair, |I'd just like
to take a few mnutes to kind of go over some things
that | had to present to the BZA

CHAl RPERSON GRI FFI'S:  Excel | ent.

MR ELLI NGTON: Good afternoon, M.
Chai rman and distingui shed nmenbers of the Board of
Zoni ng Appeal . My nane is John EIlington, Jr., Past
G and Master of The Mdst Wrshipful Prince Hall G and
Lodge of the District of Colunbia.

| am appearing before this Board on behal f
of The Most Worshipful Prince Hall Gand Lodge | ocated
at 1000 U Street, NW to request that your -- that
you grant special exception parking and variances to

the Grand Lodge that would permt our nenbers and
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staff to park on vacant lots that we currently own and
thereby take 21 vehicles out of the potential parking
spaces that otherwise would be for residential and
retail use for the U Street Shaw Cardoza nei ghbor hood.

If our nenbership and staff are not
permtted to use the lots which are owned and |
enphasi ze owned by the Grand Lodge, then it will force
our nenbers to park on nearby residential streets.
Frankly, we don't want to do this and we know that our
nei ghbors do not want to do this.

Qur nenbers have been parking on these
lots since 1974 pursuant to a special exception and
our variances that were obtained from the city in
Septenber 1987 and | do have a document here. W sent
a letter to the BZA requesting a renewal of the
par ki ng variances and received no response from the
BZA. Therefore, we continue to park on the lot until
this date.

In 2002, we cane before the Board to
expand the parking variance including additional lots
that the Grand Lodge had purchased. This started the
process we are engagi ng i n today.

Initially, the Gand Lodge received
conditional support for its application from the ANC

1B with -- with one of the conditions being that we
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provide nine spaces out of the additional spaces to
the community. The original request would have given
us only nine additional spaces. W would not have
gai ned anything for the noney that would have been
spent. Certainly, we would not have agreed to that.

If this request is approved, we have -- we
woul d have 21 parking spaces after |andscaping.
Therefore, nine spaces for the nenbers of the
community in our opinion really does not help ease the
ever i ncreasi ng par ki ng chal | enges in our
nei ghbor hood.

There were nenbers of the ANC 1B and the
West m nster Association who stated that housing woul d
be built on our -- should be built on our vacant |ots.

Now, we don't know whether the opposition from them
i s about buil ding houses or nine parking spaces.
Certainly, in the future, the Gand Lodge wl|

be developing a strategic plan as to how to best use
these properties for the nutual use and benefit of the
Masonic famly and the community. For the nonent,
however, we're trying to solve any parking crisis that
i npacts the Grand Lodge and the nei ghbor hood.

The Grand Lodge is fortunate to have sone
vacant parcel so as to not add to the parking

chal | enge.
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M. Chairman and nenbers of the Board, the
Grand Lodge and its nenbers have been an intricate
part of the U Street Cardoza Shaw nei ghborhood since
1929. Qur nenbers and admnistrative staff operate
this building from8:00 aam to 5:00 p.m Mst of our
neetings are in the wevenings and we have been
socially, politically, and economcally entwined in
t he nei ghborhood. Adopt a school program schol arship
program and a laundry list of others. W have been
in the nei ghborhood before during the '68 riots and we
happily wi tnessed and contribute to the residents of U
Street.

W recently conpleted a one mllion dollar
renovation of our facade of our building and are
pl anning ot her renovati ons. The Gand Lodge
particularly is sensitive to the parking issue that
have conme as a result of the rebirth of U Street and
we think that we can at least mnimze the inpact on
the residents and U Street retail by having our
menbers and staff park on properties owned by the
Grand Lodge. This is why we are seeking the Board's
approval .

Qur G and Lodge has been in the
nei ghborhood for 74 years through good tinmes and bad

times and now good tinmes again. W wll remain in the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

95

nei ghbor hood and want to continue to contribute to the
vibrant and resurgence of the historic U Street
nei ghbor hood.

And with that, sir, we just thank you for
your consi deration.

CHAI RPERSON GRI FFI'S: Thank you very nuch.

Board nmenbers, questions?

In which case, let's got straight to cross
examnation by the parties. The order of cross
examnation will be the ANC first and then the party
Vst m nster.

O course, «cross examnation does go
directly to the testinony that you' ve heard.

MR NUNLEY: Chairman Giffis.

CHAI RPERSON GRI FFI'S: Yes.

MR, NUNLEY: Chairman Giffis, my | ask
M. George to give his presentation before we go to
cross? On the traffic, sir.

CHAI RPERSON GRI FFI S: Ri ght. Qur nor nal
procedure is once we hear -- depending on a case, but
our normal procedure is once we hear testinony, |et
cross exam nation happen. Then, we can nove on.

MR NUNLEY: Al right.

CHAI RPERSON GRIFFI'S:  If you think that is

difficult for you, we can hear the entire case and
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then proceed through cross exam nation. What's your
qui ck response on that? You would rather do cross
exam nation after the entire case.

MR NUNLEY: No, we -- you want to do it
now? Yes, we prefer to have the full case presented
first.

CHAl RPERSON  CRI FFI S: Cay. Boar d
menbers, any problens with that? Let's do it then

Parties anenable to that? Good. So, keep
good notes on your questions and we'll call you up at
t he end.

MR, NUNLEY: Thank you.

CHAlI RPERSON GRI FFI S: Is M. Ceorge being
of fered as an expert witness in this case?

MR NUNLEY: Yes.

CHAl RPERSON &R FFI S: Do we have a
subm ssion of his résumé in this file? Is it part of
your --

MR QJYOl: M. Chairman, we wll concede
M. George is quite an expert.

CHAl RPERSON GRI FFI'S: Thank you. The ANC
does concede that, in fact, M. Ceorge is an expert.

Does Westm nster have any objection to
accepting M. George as an expert in traffic

engi neeri ng?
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MR JOHNSON: Not in that field, Your

Honor .

CHAI RPERSON QR FFI S: No other -- Board
menbers, |I'm certain we're famliar. There is a bit
of proforma of the résuné. Any concerns? Question of
M. George? Any changes in his status since |ast week
granted expert status to hin? No questions of that
nat ure?

M. Quyot, you have a question?

MR QJYOT: M. Chairman.

CHAlI RPERSON GRI FFI'S:  Good.

MR QUYOT: | just want to restate ny
objection to his testinony.

CHAI RPERSON GRI FFI'S: | ndeed.

MR QUYOT: Kkay.

CHAI RPERSON Rl FFI S: And wth that
objection to the testinmony, again, | -- and |I'Il hear
from Board nenbers if they have other comments, but to
obj ect before we hear sonething, is always problenatic
for us in that if -- if you're objecting to the
contents of it, «clearly 1 wll under ny direct
jurisdiction not allow anything that is not directly
applicable or redundant in this case. But, to
outright object to it at this point wthout know ng

the full contents is difficult for the Board and we' ve
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always erred on the side of hearing everything and
then filtering out what, in fact, is required.
Unl ess other Board nenbers want to engage
in discussion on that, | suggest that we do proceed.
It does bring up the point of -- question

of what's happening with the adjacent lots that used

to be attended to this or to the -- the original
application, but | think we can ask that of the
applicant and we'll pay particular attention to M.

Ceorge and how he has focus to the specific
appl i cati on as anmended.

Wth that, M. GCeorge, and we also take
note, of course, to the objection that the report has
been given to the parties and so, we wll acconmodate
as required any further information on cross
exam nati on.

Board menbers, any objection? | take it
as a consensus to allow M. George to proceed as an
expert w tness.

M. Ceorge.

MR  CGEORGE Ckay. Thank you. CGood
afternoon, M. Chairman, nenbers of the Board.

| don't know if it's appropriate for ne to
do this on the record, but | mnust say that | believe

ny somewhat tardy arrival caused sonme confusion and |
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apol ogi ze to the Board and to the applicant. It's due
to the fact that --

CHAI RPERSON (Rl FFI S: You were caught in
traffic?

MR CGECRGE: No, sir.

CHAI RPERSON GRI FFI'S: That woul d have been
a good j oke.

MR GECRCE: No. No, sir, | -- 1've had
to say that one, but one of ny enployees fell and
broke both her armand her clavicle --

CHAl RPERSON GRI FFI'S:  Oh.

MR CGECRGE: -- on the ice in front of our
buil ding --

CHAI RPERSON (RIFFI'S:  I'm sorry.

MR CECRGE: -- at around m d-norning and

that really affected us.

CHAI RPERSON (RIFFI'S:  I'm sorry.

MR GEORCE: Yes. | trust that | can
recoup fromthat and just to clarify, M. Chairman, |
would like to confirm that we submtted our report
which is dated February 5, 2003 to the Departnent of
Public Wrrks on the 5th of -- of February which it was
done 20 days before the hearing. | think this is the
typi cal requirenent.

Wiy it did not get into the actual record
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of the case, | do not know. But, | think the fact
that DDOT has replied -- submtted their review, their
response including reference to our report, | believe
speaks to that issue.

I'"d Iike also to confirned that our report
focused on the subject property which is Lot 827 which
is -- borders Vernmont Avenue and T Street. So, |
believe our report addressed the matter that is before
t he Board.

M. Chairman, this exhibit is a replica of
one that is in our report and we've provided a copy to
your staff for circulation. I'd like to use this
exhibit real briefly to set the scene and discuss the
issues relevant to the relevant section -- as they
af f ect t he rel evant sections of t he zoni ng
regul ati ons.

The exhibit shows the subject property
situated at the northwest quadrant of the Vernont
Avenue/ T Street intersection. The primary use is
approxi mately 175 feet away, the Masonic Tenple which
was the subject of earlier presentation before you.

The primary use fronts on U Street and as
you heard is germane to ny presentation, the -- the
site was -- was developed prior to 1958 and is not

provided with any off-street parking.
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W performed our assessnent from the
perspective that first of all, the l|lot has been used
or the subject property has been used as a parking | ot
since the 1970s. The | ast approval was in 1982.

The applicant's statenent refers to the
fact that there is considerable revitalization taking
place along the U Street corridor. Qur inventory
shows that the subject property and the -- the primary
use is nore or less hemmed in by residential uses
including the Westm nster community which -- which we
heard nentioned and a nunber of the streets are
restricted to residential parking permt only and --
and that includes parking along the west side of
Vernont Avenue in proximty to this side.

CHAI RPERSON GRI FFI'S:  For the entire bl ock
fromU Street?

MR CEORGE: Yes, along the west side.

CHAl RPERSON GRI FFI'S:  Ri ght.

MR GECRGE: This entire section is the
subj ect of residential parking permt.

CHAI RPERSON (RIFFI'S:  Down past T Street?

MR CEORGE: Yes.

VI CE CHAI RPERSON RENSHAW M. GCeor ge.

MR CGEORGE: Yes, ma' am

VICE CHAI RPERSON  RENSHAW Just a
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questi on. Isn't the subject property close to the
GimKey Building?

MR CECRGE: To the?

VICE CHAI RPERSON  RENSHAW Gim Key
Bui | di ng. The headquarters of the fire departnent.
Ri ght across the street.

MR GECRGE: That is correct.

VI CE CHAI RPERSON RENSHAW  Ver nont Avenue.

MR CGEORGE: Yes, ma' am

VI CE CHAl RPERSON RENSHAW  And that is --
that little cutout that you are referring to, isn't
that used by the fire departnent as parking for the
officials in the building?

MR GECRGE: MNo, | think that's -- that's
i ncorrect. The first departnment building is on the
east si de.

VI CE CHAlI RPERSON RENSHAW But, there is
very little parking over there.

MR GECRGE: Yes, that is correct.

VI CE CHAI RPERSON RENSHAW  And so, the --
the fire departnent relies on street parking and it's
hard to cone by.

MR CGEORGE: On-street parking.

VICE CHAI RPERSON RENSHAW On-street

parking and so, that little indent is used on a first-
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cone first-served basis.

MR CGECRGE: Qur inventory shows that this
is covered by the residential parking permt program
RPP. R ght.

There are -- we -- we actually have the
nunber of spaces, but our inventory shows that this
indentation -- renenber there are residences along
her e. There are residences along here. So, this
cutout or lay by or recessed area is covered by the
residential parking permt restriction with its two-
hour -- two-hour parking limts between 7:00 a.m and
8:30 p.m Yes.

| think you speak to an inportant point,
Ms. Renshaw. The fact that with the mx of uses in
the area, parking is at a prem um

Al so, they serve in an area that
approximate a five-minute walking distance to the
primary -- the primary use on this case and there are
approxi mately 586 parki ng spaces.

I  m s-spoke. The 586 related to the
turnover of the nunber of vehicles we observed because
we did do extensive parking usage surveys. What |
shoul d have said that there are a total of 117 parKking
spaces within that approximately five-mnute walKking

di stance fromthe nmain entrance to the tenple.
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To focus again on the -- the parking |ot
itself, the lot has been used as a parking lot. It's
currently striped to accommodate 28 vehicles. It is

our observation that perhaps sone of those spaces are
not properly dinensioned and may not be in conplete
conpliance with the zoning regulations. W Dbelieve
that the applicant's redesigned proposed re-striping
and redesign conplies with the zone -- with the zoning
regul ati ons.

CHAI RPERSON GRIFFI'S:  You nean in terns of
size and | ocation of the spaces?

MR CECRGE: In terns of the size.

CHAl RPERSON GRI FFI'S:  Ckay.

MR GECRGE: The dinensions. In terns of
the aisle wdth and in terns of the location of the
entrance fromthe adjacent street.

CHAI RPERSON Rl FFI S: And what's the
di stance to that entrance?

MR GEORCE: Yes, and | -- | believe you
are current. | think we were dealing wth several
reductions of drawings and this was a neasure
distance. So, it shows that we are 172 feet fromthe
rear of the Masonic Tenple to the area of the |ot.
So, this distance, it's -- it's not 145. That was an

error due to the reduction of the drawi ngs that we --
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CHAI RPERSON  GRI FFI S: Vell, you could

verify clearly that it's -- it's not less than 40

feet. Correct?

MR CECORCE: It is. Yes.

CHAI RPERSON GRIFFIS: It is not |ess than?

MR CGEORGE: It is not less than 40 feet.

CHAl RPERSON GRI FFI'S:  Ckay.

MR CGEORCE: It is not less than 40 feet
and if the record is left open, I'd be happy to
provi de the exact dinension for the record.

CHAI RPERSON (Rl FFI S: Vell, | think we
just need verification and the record can stay open

for that in that the provision of 2300, of course,

says that no vehicular entrance or exit shal
within 40 feet --

MR CGEORGE: Yes.

CHAI RPERSON (Rl FFI S: -- of the st
intersection as neasured from the intersection of
curb |ines extended.

MR CGEORGE: Yes.

CHAl RPERSON GRI FFI'S:  Ckay.

MR CGECRGE: Yes. Yes. Ve -- we
provide a brief note verifying that.

Al observations show M. Chairnan,
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during the daytine uses peak occupancy of parking
spaces within that wal king distance is in excess of 90
per cent. In the -- during the evening hours because
of the eating, dining, entertainment activity, parking
is even nore at a premum and, of course, again, we
like to put this in the context of the residential
parking permt restrictions within the area.

You've heard from the applicant that a
nunber of the activities virtually -- occur virtually
every day of the week and generally occur during the
evening hours generally after 6:00 sonetinmes ending
after the cessation of service along the -- the Mtro
l'ine.

W' ve also heard that a nunber of the --
the nenbers are elderly people. Sone of them are
handi capped. W understand that the lot will be used
on an assigned basis during the evening to particul ar
nenber s. W -- during the daytine, it would be used
again on a simlar basis for tenants of the building.

W believe that while traffic engineering
deals with raw nunbers of vehicles and parking type of
activities, we believe the type of wuses that are
associated with the ot are also germane. This is not
a nightclub or a restaurant. So, we're dealing with

particular menbership and | do not know, | am not
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privy to the type of activities that take place in
there, but | -- we understand that they are of a
sol entn and contenpl ati ng nature which does not involve
the serving of alcohol and which would in itself
i nduce rowdy and i nappropriate behavi or.

So, while this is not pure traffic
engineering, we think that it is germane to the issue
since |I've heard -- |I'm aware that the Board 1is
normal Iy concerned about such matters in the -- in the
case of parking |lots.

| do not believe that traffic engineering

-- the -- the flow of traffic within the area is a
significant issue. The -- the facility has been there
since the early 1900s. There's no change in the

primary use.

W have, however, |ooked at the situation
of capacity and of safety in the vicinity of the |ot
and that takes our focus to the section of Vernont
Avenue and T Street.

Vernont Avenue is one of the corridors
whi ch serve comuter traffic into the city. However
it is not one of your primary routes. Ninth Street
and 14th Street and Ceorgia Avenue, these are nore
primary north/south routes and so, we found no

capacity or no safety deficiencies at the -- at the
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adj acent intersection.

W went further and obtained accident
records from the city with respect to the adjacent
i ntersection since as you nentioned, M. Chair, this
-- the -- the location of the entrance could inpact
safety of the intersection and we've been advised by
DDOT that over the past three years there was one
accident at that |ocation. That |evel of accident
occurrence is extrenely low and did not warrant
further investigation on our part as to the cause and
to the exact |ocation, but --

CHAI RPERSON Rl FFI S: The location is
what? Fromthe entire block or just that corner?

MR CGECRGE: The intersection.

CHAI RPERSON (RI FFI'S: | see.

MR CEORCE And by intersection, DDOT
defines that as the -- as approximately 150 feet in
all directions.

CHAlI RPERSON GRI FFI S: How | ong have they
been keepi ng those kind of records?

MR CECRGE: W' ve been obtaining themfor
t he past ten years or so. So --

CHAI RPERSON GRI FFI S: Pretty reliable in
your expert opinion?

MR CGEORGE: In our -- in our opinion on
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-- based on not so much on ny opinion, but ny
experience, they are reliable because there are
situations when we could actually follow up and get
the actual police reports based on these. So, they
are based on actual police report records.

M. Chairman, | believe that based on
these factors, the continued use and | stress that
word because we're not tal king about a new use. W're
tal king about a use that has been continuing for over
30 years. It is our opinion that re-striping of the
lot, retaining the entrance where it is off Vernont
Avenue, and providing for enmergency access only to the
alley that the use of the lot as proposed by the
appl i cant shoul d not result in obj ecti onabl e
conditions to abutting property.

I am not speaking as a | andscape architect
or site designer, but | have been advised that, and
we've shown it on our plan, that the applicant
proposes to provide the necessary screening in terns
of height and so on as far as a wall fromthe adjacent
residential property.

CHAlI RPERSON GRI FFI S: Ms. Renshaw has a
guesti on.

VICE CHAI RPERSON RENSHAW Yes, M.

Ceorge, were you able to observe the traffic exiting
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fromthe lot during the evenings or even during the
day and tell the Board in what direction these cars
predom nantly went?

MR CGEORGE: I'd -- 1'd be happy to.

VI CE CHAI RPERSON RENSHAW  And al so, woul d
you describe the nedian area of the -- of Vernont
Avenue?

MR GEORGE:  Yes.

VI CE CHAI RPERSON RENSHAW  And woul d al so
address U-turns which are popul ar --

MR CEOCRCGE: Yes. Yes. Al right.

VI CE CHAI RPERSON RENSHAW -- in that
ar ea.

MR GECORCGE: Yes. Vernont Avenue is a
di vided highway. There's a nedian and so, as we show
on the exhibit, one will flow in this direction. One
will flowin the north direction. T Street is also a
one-way street.

Traffic should only enter the ot fromthe
sout hbound roadway along Vernont Avenue turning into
the lot and should only exit the lot and turn right.
That is headi ng south.

VI CE CHAI RPERSON RENSHAW  Go ri ght.

MR CEORGE: Yes. Ckay.

VI CE CHAlI RPERSON RENSHAW But, right at

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

111

the corner, do they then nmake a U-turn and go north on

Ver nmont ?

MR CGECRGE: | have seen vehicles making
U-turn at this |ocation. | can't say -- | do not
recall specifically where they -- whether there were

vehicles exiting the lot, but recognizing that this is
a parking area also, | would say that that type of
situation I wouldn't call it a constraint, but that
type of situation applies to the parking within the
lot as well as the on-street parking along here.

In other words and for clarity, if someone

parks here and they wsh to go eastbound or

nort hbound, they would nmake a U-turn. There are no
signs restricting Uturns and | believe Uturns are
permtted in the -- in the city. If that -- Uturns

at intersections where they're not prohibited are
obvi ously permtted.

CHAI RPERSON GRIFFI'S: |Is T Street two way?

MR GEORCE: T Street is one way
east bound.

CHAI RPERSON GRIFFI'S: | see.

MR CGECRGE: Yes. And | would just add if
I may if | assume -- | should not assune, but the one

way operation of T Street nakes for a nmuch nore

efficient type of operations. \Were again, if indeed
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they have been occurring wth any degree of
frequently, Ms. Renshaw, then |I would say none of this
is borne out as a safety deficiency based on the
acci dent records.

VI CE CHAI RPERSON RENSHAW  Thank goodness.

MR CGEORGE: Al right. Thank you.

CHAI RPERSON GRIFFI'S:  As laid out now, M.
George, is the -- what you' re showing for the parking
lot, does it have access to the alley -- vehicular
access?

MR GEORGE: Yes, sir. Yes.

CHAI RPERSON CRI FFI S: And it's intended

that that would al so be an entrance and exit from the

| ot ?

MR  CEORGE: The -- the alley, M.
Chairman, is a narrow one. | believe the dinension is
actually 12 or 15 feet. | can double check that, but

it does serve two-way traffic.

CHAl RPERSON GRI FFI'S:  Ri ght.

MR CGEORCE And the flow is very, very
light. |"ve reconmmended to the applicant that the
alley be gated and that it be only used for energency
access and they have agreed to that.

CHAlI RPERSON GRI FFI S: So, that's show ng

on this -- on the submtted site plan?
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VI CE CHAl RPERSON RENSHAW  Wul d you, M.

Ceorge, indicate on the design where the gates would
be?

MR CGEORCE: It would be along this
dinmension. This is the east/west portion of the alley
and the -- the parking -- the north/south parking ends
here at the -- at the point around 26 feet fromthe 90
degree turn of the alley and the gate woul d be | ocated
in this position.

There is presently a gate there. There
has been one. VW' re recommending that it be either
reconstructed, replaced to conform with the upgrade
that the applicant is proposing.

VI CE CHAl RPERSON RENSHAW  So, therefore,
cars would not be exiting into the alley systen?

MR CGEORGE: On -- on a regular basis, no.

VI CE CHAl RPERSON RENSHAW On a regular
basi s.

MR GECRGE: That is correct.

VI CE CHAI RPERSON RENSHAW  On an irregul ar
basi s?

MR GEORCE: | would -- | would perhaps
ask the applicant who would be the operator to speak
to that as far as the regularity of the use.

MR ELLINGTON. At the present tine and in
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the past, we have not used that as a regular exit and
entrance. It was there for energency use and nost of
the time, it is closed.

CHAlI RPERSON GRI FFI S: What's an energency
use?

MR ELLI NGTON: Wll, if you have to go
out the -- well, if there's no -- there's a bl ockage
in our normal use and we have to get -- get the cars
out or sonething like that. Sonebody have -- have an
accident. Then we have another exit --

CHAI RPERSON GRIFFI'S: | see.

MR ELLINGTON: -- to -- to --

CHAl RPERSON GRI FFI'S:  Ckay.

MR ELLINGTON. -- to go out.

CHAl RPERSON GRIFFI'S: M. GCeorge, anything
el se?

MR CGEORGE: That's it, sir. Thank you.

CHAlI RPERSON CGRI FFI S: Are there questions
from the Board about M. GCeorge's testinony or report
that was submtted?

VI CE CHAI RPERSON RENSHAW  Just give us an
idea of traffic counts. I['"m sure this is in your
report. W've just received this. Al ong Ver nont
Avenue and T Street, traffic counts. D d you do that?

MR GEORGE: No, we didn't -- we did not
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do formal traffic counts. W didn't think -- didn't

find that they were called for given that we're

reducing the -- the nunber of spaces, given the fact
that the primary use -- there is sone usage during the
day, but it's froma -- a relatively small percentage

of the building as -- the -- the -- the space that is
-- that is leased out and given the fact that nost of
the activities which the applicant alludes to would
occur during the nighttime hours after 6:00, 6:00
p.m/7:00 ppm tine frame, we think that that's well
outside the afternoon peak period that would require
us to focus on traffic operations.

VI CE CHAI RPERSON RENSHAW V¢ under st and
that there is a guards booth and where woul d that be?

MR CGEORGE: | see the applicant --

MR, ELLINGTON: Ckay. The guard booth is
on the back side, up -- further up near -- near the
house there. It is not a -- a stationary. It is a
novabl e shed that we built there for the guard, but
it's -- it's about -- it's in the back of -- of the
parking | ot there.

VI CE CHAI RPERSON RENSHAW  And you al ways
have soneone there in the evenings when you have --

MR ELLI NGTON: In the evenings, yes --

yes, nma'am
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VI CE CHAI RPERSON RENSHAW -- evening

functi ons?

MR, ELLI NGTON:  Yes.

CHAI RPERSON  CGRI FFI S: Is it in direct
position to the gate at the alley or is it sitting in
a parking space?

MR ELLI NGTON: I[t's not sitting in a
par ki ng space.

CHAI RPERSON Rl FFI S: Can you turn your
m ke on?

VMR ELLI NGTON: It is not sitting in a
par ki ng space. W just sit it back from the parking
space in the corner near the end of -- near the
building that's -- that's |ocated there which we own.

CHAl RPERSON GRI FFI'S:  Ckay. Any --

MR ELLINGTON:  Sir, that -- that is on --
on the side near where the wall wll be going up

CHAI RPERSON GRIFFI'S:  You want to point to
the site map?

VR, ELLI NGTON: (OFf mcrophone.) It's
right in this area.

CHAI RPERSON (R FFI S: That's where it's
proposed to be?

MR ELLINGTON: That's where it's at now.

CHAlI RPERSON (Rl FFI S: That's where it is.
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kay. So, it is adjacent to where -- the location of

the gate that you just tal ked about.

VMR ELLI NGTON: (Of mcrophone.) "' m
sorry. | was |looking at the wong -- it's right here.
This housing area here. It's right in the back of

t hat .

CHAlI RPERSON GRI FFI S: Wi ch according to
your site plan is in parking space 15?

VMR, ELLI NGTON: Ckay. This is our new
site plan that we want to conformto.

CHAI RPERSON (RIFFI'S:  kay. \Were is the
-- where is the guard booth going to be? Can you
hear? Ckay. You need to pick up a mcrophone next to
you.

MR ELLI NGTON: W haven't determ ned at
this tinme where the guard station --

CHAl RPERSON GRI FFI'S:  Ckay.

MR ELLINGTON:  -- will be because --

CHAI RPERSON  QRI FFI S: Keep the record
open. You can mark up with the corrected di nension on
that and just give the location of the guard booth.
That's going to be easier. In sonme respects, we're
not that -- not that interested unless we're drawn to
what has happened in the past. Wat we're |ooking at

is what's the new application? Wat are we going to
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approve? As the past BZA order of special exception
expired in 1987, we have a totally new application
before us at this tine.

Anything else, M. George? (Questions of
the Board? Any -- very well. Then let's go directly
-- let ne get an assessnent. Qher w tnesses that are
bei ng cal | ed.

MR HOMRD: M nane is dyde Howard.

CHAI RPERSON GRI FFI'S: Yes.

MR HOMRD: And if | may, M. Chairnman, |
would like to nmake a comment in reference to the
gentl eman' s depiction here on --

CHAI RPERSON CRI FFI S: Al right. Let e
get clarification. Are you being called as w tness --

MR HOMRD: Yes.

CHAI RPERSON &R FFI S: - - in t he
presentation of this case?

MR HOMRD: Yes.

CHAl RPERSON GRIFFI'S:  Ckay. And can | get
an address for the record?

MR HOMRD: M address is --

CHAI RPERSON GRI FFI'S: Yes.

MR HOMRD: -- 2217 13th Street, NNW and
I repr esent t he Shaw  Coalition Redevel oprent

Cor por ati on I ncor por at ed.
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CHAl RPERSON GRI FFI'S:  Ckay.

MR HOMRD: | would like to nmake a
conment in reference to Ms. Renshaw s question to the
gent | eman.

There is a break in that island. There is
a break in that island about here which the fire
departnent uses to nmake U turns. Al so, there's an
offset where they park in front of Gim Key School.
There is a parking area in the rear of Gim Key School
which they access on T Street via an alley or from
Ver nont Avenue from here.

This has been sonewhat of a problem for
the people living here on 10th Street. Oiginally,
wth this African Arerican Gvil War Menorial, this
was intended to be a cutout for businesses to off-road
sightseers to see the site. That never worked out.
They made this parking, residential.

As a consequence, there's always a battle
going on with the fire departnment in trying to find a
par ki ng space for the residents that |live here.

CHAl RPERSON GRI FFI'S:  Ckay.

MR HOMRD: And the sane applies along
this side of the island as well.

CHAI RPERSON GRI FFI'S:  Ckay.

MR HOMRD: And with that, M. Chairman,
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I"d like to go forward wth ny testinony.

CHAI RPERSON Rl FFI S: That would be
excel |l ent.

MR HOMRD: Good afternoon, Chairman.
Good afternoon. Is this thing on?

CHAI RPERSON GRI FFI'S: Yes.

MR HOMRD: Good afternoon, Chairman
Giffis and nenbers of the Board. I'm here

representing t he Shaw Coal ition Redevel opnent
Corporation Incorporated to |lend our support for the
zoning relief sought by The Mst Wrshipful Prince
Hall G and Lodge wunder 11 DCVR Paragraph 3404.01
Section 214.

W like other organizations wthin the
comunity have a relationship with the Prince Hall
Masons that has extended over nany Yyears. Thei r
request to utilize lots 824 and 825 in Square 333 for
off-street parking is a sensible approach to the
parking problens that have been exacerbated by the
continued licensing of businesses in Ward 1 that do
not have parking facilities for their custoner base.
Residential wunits that are being built in Ward 1 do
not have adequate off-street parking where statistics
indicate that there are three cars to every househol d

with chil dren.
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For nore than a century, the nenbers of
the Prince Hall Masons have provided many charitable
services and deeds for the Washington, D.C. comunity
at |arge. The nmenbership neets regularly at the
Masonic Tenple building which is <central to the
execution of the social and educational benefits for
the needy and less fortunate. Caring and hel ping for
the human condition has been the hallmarks of the
Masoni ¢ organi zation and in order to carry out that
mandate, the nenbership mnust have the capability to
park and not inpact the comunity's avail abl e parking
on the street.

Wth the extensive parking of the D.C
fire departnent that occupies spaces for |ong periods
of time and Metro enployees parking until their tour
of duty ends, and others from Maryland and Virginia
that park to ride the bus and subway, the convenience
of a parking lot as an accessory should not be too
much to ask for when the Masonic organization has
given so nuch to the comunity at |arge.

Wthin the imediate vicinity of the
Masonic parking ot are ten parking lots. O the ten
parking lots, one is a forner gas station now a vacant
lot that is used by the 930 dd ub. Three are not

attached to the building that are using them and one
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of the three is a commercial lot. One lot is used by
Industrial Bank which is across the street from the
bank. One is located on U Street around the corner
from Gim Key School where the fire departnent is
| ocated that uses the |ot. Also, two lots are on --
are located on 9th Street across from one another that
are not attached to any one building but serve nore
t han one business |ocated on 9th Street, N W

| do not want this Board to think that the
Masonic parking lot is the only parking |ot around
wi thin this communi ty. Wth t he Strategic
Nei ghborhood Action Plan making parking one of its
primary goals in this neighborhood, | would think that
this Masonic parking lot serves this action plan in a
small way to relieve a parking problem that has now
grown to horrendous proportions.

Parking facilities are needed in this
central portion of the city. There's not enough space
to build housing with garages that wll accomobdate
the nunbers of cars that now reside in the community.

Parki ng has reached the Iimt of spaces for on-street
parking in all sectors of the area. The subway has
increased the level of parking coincident with the
i ncrease of businesses that enjoy the flexibility of

both subway and bus to nove from a residential center
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to a vast new comercial center that is increasing
everyday in the downtown core.

Washington, D.C. is inundated with cars
and the ability to provide off-street parking should
not be discouraged, but should be praised as an oasis
of relief to a city being snothered with vacant space
being gobbled up to construct office buildings that
will generate nore traffic, bring in nore people
| ooking for sonme place to park.

The Board's favorable decision for The
Most Worshipful Prince Hall Gand Lodge is a step in
the right direction toward -- toward relieving sone of
the congestion that 1is being experienced by the
residents in the community.

| thank the Board for allowing nme to
testify before it.

CHAI RPERSON  QRI FFI S: Thank you, very
much.

MR ELLI NGTON: Sir, may | just nake one
| ast statenent.

CHAl RPERSON GRIFFI'S: Wl l, let's just say
you'll -- you'll have tine for conclusions also. So,
you don't need to give your closing remarks right now

MR ELLI NGTON: It's not a closing

remarks. It's just sonething --
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CHAl RPERSON GRI FFI'S:  Ckay.

MR ELLINGION: Traffic concerns, we have
made cont act with t he D. C Depart nent of
Transportation corresponding with Director Taggali ni

CHAI RPERSON GRI FFI'S:  Taggal ini. Yes.

MR ELLI NGTON: To request that a do not
enter sign be appropriately displayed at the corner of
Vernont Avenue and T Street, N W due to reports that
nmotorists -- notorists illegally enter the parking | ot
from the incomng southbound |ane of Vernont Avenue.
W have asked themto do sonething about that.

CHAI RPERSON  (RI FFI S: VWow. That's a
shame. You need a sign like that going the wong way
up the street.

MR ELLI NGTON: Absolutely. Yes.

CHAI RPERSON GRI FFI S: Ckay. Any ot her
guestions? Briefly.

VI CE CHAI RPERSON RENSHAW Yes, just
briefly, I did not -- COyde, | did not get your | ast
nane pl ease.

MR HOMRD: Howar d.

VI CE CHAI RPERSON RENSHAW  Howar d.

MR, HOMRD: Yes.

VI CE CHAl RPERSON RENSHAW  All right. M.

Howar d, would you just give us a 30-second response to
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t he Shaw Redevel opnent Corporation? Wat is it?

MR HOMRD: The Shaw  Coal ition
Redevel opnment Corporation was an entity that was
involved in the Sam Jackson Plaza Project under the
former Mayor Marion Barry. Jeffrey Coyne was the
project |eader on that particular project and as you
well know, it went Kkaput. You now have a --
condom niuns that are built there now and we were al so
involved with the Manhattan Laundry in the 1300 bl ock
of Florida Avenue.

VI CE CHAI RPERSON RENSHAW  Ckay.

MR HOMRD: W settled the Manhattan
Laundry with Go Dong Bank of New York who went -- who

went belly up.

CHAI RPERSON CGRIFFI'S:  Ckay. | don't think
she needs -- | think her pertinent point though is are
you still organi zed? Are you still incorporated?

MR HOMRD: Yes, we are. Yes, we are.

CHAI RPERSON GRI FFI'S:  How do you establish
menber shi p? Wat is your --

MR HOMNARD: Qur menbership -- we have a
board of directors. W don't have nenbership.

CHAl RPERSON GRIFFI'S: Very well. How --

MR HOMRD: Yes.

CHAI RPERSON  (RI FFI S: -- how -- what's
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your board of director nenbership?

MR HOMNARD: V& have seven people on our

boar d.

CHAl RPERSON (RI FFI S: And you have --
still have regul ar neetings?

MR HOMRD: Ve still have regul ar
neetings. W still provide the city with appropriate
papers that they need to assure that we still are in
exi st ence.

CHAl RPERSON GRI FFI'S:  Ckay.

VI CE CHAlI RPERSON RENSHAW G eat . Thank
you.

CHAI RPERSON GRI FFI'S:  Thank you very nuch,
M. Howard.

Any ot her w tnesses?

MR NUNLEY: No.

CHAI RPERSON GRI FFI S: Does that conclude
the presentation of your case at this tinme?

MR NUNLEY: At this tine, yes.

CHAI RPERSON GRIFFI'S:  Very well. Let's go
into cross exam nation.

M. Howard, |I'm going to have you take a
seat so that there's sonme roomfor the parties.

I"mgoing to have both parties cone up and

then we can recall M. Howard if you have cross
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exam nati on questi ons.

I think logically for us, but you run it
as you wll, if you want to start with the first
testinony and then nove on to M. George and then M.
Howard, that woul d be pertinent.

The ANC can start first and --

MR GUYOT: In your testinony, you
mentioned a relationship with the NAC -- with the ANC
and you -- you quoted specifically the June 6th
neeting. Have you |looked at the m nutes of that June
6t h nmeeting?

MR NUNLEY: Yes, | have them here.

MR GUYOT: Al right. Here they are
right here and I'd like for you to read the second
par agr aph.

And, M. Chairman, this goes to the
guestion in response to his assertion about that
nmeeting and about a relationship with the ANC

Pl ease read the second --

MR, NUNLEY: Wi ch paragraph?

MR QJUYOT: -- the second paragraph. The
Board has this and it's the --

MR, NUNLEY: "At the regularly schedul ed
neeting of ANC-1B notice of which was properly given

on June 6th, 2002 at which a quorum seven nenbers
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required, of nine nmenbers was present. The nenbers of
ANC-1B voted by a vote of four in favor, three
opposed, and two abstentions to  support t he
application for a special exception to allow an
accessory parking lot on Square 333 Lots 824 and 825
1906 Vernont Avenue wth two conditions. The
conm ssioners  -- the commission's  support was
conditioned upon the Prince Hall Gand Lodge, the
applicant, neeting with nenbers of the community and
arranging to provide nine parking spaces for nenbers
of the <comunity and the applicant reaching an
agreement with nenbers of the comunity including
specifically the caretaker of the \Westm nster
Nei ghborhood Association on the [|andscaping and
screening of the parking |ot. Despite repeated
remnders of this obligation to receive the ANC s
support, the applicant has failed to neet any of the
two conditions for the ANC s support. Therefore, ANC
1B opposes the granting of a special exception for an
accessory parking lot as described in BZ Application
16901. "

CHAl RPERSON  GRI FFI S: Ckay. D rect
guesti on.

MR QUYOT: M. Chairman, that -- these

mnutes will clearly reflect --
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CHAI RPERSON (Rl FFI S: Ask your questions.

He set a stage for a question and we're all on the
edge of our chair here.
MR QGUYOT: Al right.
CHAl RPERSON (Rl FFI S: Wiat's the cross
exam nati on question?

MR QGUYOT: The cross exam nation question

is after --

CHAI RPERSON Rl FFI S: This is M. CQuyot's
guesti on.

MR GUYOT: -- after having read this
paragraph, would you still be as confortable of

assuring -- of securing the support of ANC-1B if this
process conti nues?

MR NUNLEY: Al right. Wuat this says to
me is if we are able to cone to an agreenent with the
West m nster  Nei ghborhood Association, then yes, |
woul d expect a positive vote from ANC. | have -- what

| have in front of ne --

VR GUYOT: Vell, I'm-- 1'"m asking the
guesti ons.

CHAl RPERSON GRIFFIS:  Ckay. Right. 'l
-- 1"l give direction. W'll get this all settled

and what we're going to do is cross examnation

clearly is very quick, specific questions. V' ve
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al l owed that reading which we won't do agai n.

He'll get directly to what he wants
answered and then as short an answer as you can do.
It can happen rapid fire. Now --

MR QGUYOT: (ood.

CHAI RPERSON GRIFFI'S:  -- keep well in mnd
that these questions are to poke holes in the case
that's just been presented and that's benefit for us.

W need to see that. So, we're not going to get into
a lot of bickerment. |[|'msure we're not going to need
to even if that's a word, but let's continue.

MR QUYOT: Al right. Wat reason do you
have to believe that after reading that paragraph that
absent the wthdrawal of this application by the
Masoni ¢ Tenpl e that there would be any support by ANC
1B?

MR NUNLEY: Wiat this leaves ne to --
what this leaves ne to believe is that the concern of
the ANC is that the |odge, the applicant, has not
considered the <concerns of the comunity. The
applicant -- and incidently, we have nmet wth the
Vst m nster Associ ation

MR QUYOT: Look. The ANC -- is it not a
fact that at a subsequent hearing before this BZA the

Masoni ¢ Tenpl e repudi ated that agreenent? Your client
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was at the neeting.

MR NUNLEY: | was not at the neetings.

MR QUYOT: Yes. No. No, |I'm talking
about you were at the ANC neeting when this decision
was nmade. You were there.

MR NUNLEY: So, your questionis to --

MR GUYOT: M/ -- ny question is was it
not your position at the last BZA hearing that this
agreenent was not gernane, was not relevant and you
di sassoci ated the Masons fromit?

MR ELLI NGTON: No, that's not -- that's
not correct.

MR QUYOT: Wy is it not correct? You --
did you not say -- represent that you did not agree to
t hi s?

VR, ELLI NGTON: Sir, let nme just kind of
clarify this. In the -- in the nmeeting, original
neeting, in June, there was asked for nine parking
spaces according to them according to the mnutes
t hat t hey have.

Now, again, as | stated before, if we're
going to obtain additional nine spaces --

CHAI RPERSON (R FFI S: Ckay. W' re clear
on why you can't give up the nine spaces.

MR ELLI NGTON:  Then how -- how -- how are
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we going to give nine spaces.

CHAI RPERSON (Rl FFI S: | think M. Quyot's
trying to get to nore of you had an agreenent. It may
have been on the table. D d you take it off the table
and that's the | ast question. W'I|l nove on.

MR ELLINGTON: W -- we -- we took that
off the table.

CHAl RPERSON GRI FFI' S:  Ckay.

MR ELLINGTON: Qur | ast BZA hearing.

CHAl RPERSON GRI FFI'S:  Ckay.

MR ELLI NGTON:  Yes.

VR GUYOT: M. Chairman, our vote by the
ANC i n support was conditioned upon them --

CHAl RPERSON GRI FFI'S:  Ckay.

MR QGUYOT: -- agreeing.

CHAl RPERSON @RI FFI S: And that's clear in

the letter.

MR QUYOT: Al right. Now --

CHAI RPERSON GRI FFI'S:  Next questi on.

MR, GJUYOT: The next question is why would
there be any assunption the -- what attenpt have you

made to neet with ANC 1B subsequent to this decision?
MR, NUNLEY: |"'m not aware of any attenpt
to neet ANGC-1C -- 1B after.

MR GUYOT: Ckay. Nei ther am 1. What
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attenpt have you made to neet wth Wstmnster Gvic
Associ ati on?

MR NUNLEY: Representatives of the |odge
have nmet with Wstmnster in person at |east once
since that tinme and by phone at |east on one other

occasion that |I'm aware of.

MR QUYOT: Is it not a fact that the
Westm nster Cvic Association offered a point of
mutual agreenment in which they would join with this
and ask ANC-1B -- well, didn't it happen within the
| ast five days?

MR NUNLEY: It would have happened within
the | ast five days.

MR GUYOT: And what was the result of
t hat ?

MR NUNLEY: The result of that was that
the lodge was unwilling to accept the agreenent as
witten and in that the agreenment as witten did not
capture the spirit of the verbal agreenents nade at
t hat neeti ng.

MR GUYOT: After the last ANC neeting,
representatives of the Masonic Tenple went to the
Car doza Shaw Gvic Associ ation and made a

presentation. |Is that correct?
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MR, ELLINGTON: That's correct.

MR GUYOT: And at that neeting, the
Chairman of the Cardoza Shaw asked whether or not
anyone wanted to nmake a resolution to overturn their

opposition to this application. D d anyone nake such

a notion?

MR ELLI NGTON: No, they said that they
would table this -- this situation at that tinme. They
would not -- they did not vote on anything at that
neet i ng.

CHAl RPERSON GRI FFI' S:  kay.

MR ELLI NGTON: They would table it.
That's --

CHAI RPERSON &Rl FFI S: Al right. So,

clearly we have the picture that's been painted for us
that there is not a full agreenent in the community.
What we need to now focus on is the case presented for
the zoning relief required and for the subsequent
hol es one m ght poke in that case presentation.

MR QUYOT: You ready?

CHAlI RPERSON GRI FFI'S:  Absol utel y.

MR QUYOT: Al right. M. Chairman, we
believe that at a regularly schedul ed neeting of ANC
1B --

CHAI RPERSON GRIFFI'S:  Is this a question?
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VR. QUYOT: No, but you -- okay.
Question. 1'Il stick to questions.
CHAI RPERSON GRI FFI S: Yes, we're still in

Cross exam nati on.

MR QJYOT: W're still -- all right.

CHAlI RPERSON  GRI FFI S: After you finish
Cross, we're going to go to Westm nster --

MR QGUYOT: Al right.

CHAI RPERSON GRIFFI'S:  -- to cross and then
we' |l do presentation.

MR QUYOT: Pl ease provide nme with the
mai n address and tel ephone nunber of anyone living in
that imrediate area representing either Wstmnster,
Cardoza Shaw or ANC- 1B that supports this application.

V5. BAI LEY: M. Chairman, normally cross
examnation is limted to the testinony that has been
presented and | don't recall any presentation by the
applicant in response to what -- the questions M.
Quyot is asking.

VR QGUYOT: This gentleman testified that
he had every reason to assune that he could secure the
approval of Wstmnster and every reason to assume
that he could secure the approval and support of ANGC
1B.

CHAI RPERSON GRI FFI'S:  Ckay.
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MR QUYOT: That was his direct testinony,

M. Chairman.

CHAI RPERSON (Rl FFI S: And -- and | -- |
understand that and | don't think the Board is of the
understanding that it would be easy to secure that and
let me just go to -- because there was actually a
petition that was submtted in support. AmIl correct?

MR NUNLEY: That's correct.

CHAIRPERSON G(RIFFIS:  And | -- did -- M.
Quyot, have you seen that petition in support?

MR QJYOT: No, | have not.

CHAI RPERSON GRI FFI S: Ckay. I think that
goes directly to the question and | think M. Bailey
is absolutely correct. Cross exam nation goes
directly to the testinony.

As that was submtted, | would ask that a
copy be provided to M. Quyot for his review

Next questi on.

MR GUYOT: How far -- you nentioned the
subway. How far is the entrance of the subway to --
to the entrance of the -- of the Masonic Tenple? M.
Nunl ey?

MR NUNLEY: |'msorry.

MR QUYOT: How far is the entrance of the

Masonic Tenple from the entrance -- from the exit of
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t he subway?

MR NUNLEY: | don't -- | can't tell you
in exact feet, but it's very close.

MR QUJYOT: How cl ose?

VR, ELLI NGTON: | think that M. Ceorge
answered that. | think from the beginning of the

Masonic Tenple it's about 145 feet. M. Ceorge.

CHAI RPERSON GRI FFI S: No, actually not.
"Il clarify it totally here. In the -- the site plan
of the Board, | think we can be well aware that the
Metro entrance is adjacent to the Masonic Tenple
bui I di ng. It's -- they're both on U Street. The
distance M. GCeorge was talking about is -- is the

di stance away from Metro to your parking lot, but M.

Quyot is making a point that | think is very clear to
t he Boar d.

Ckay. Next.

MR GQUYOT: After looking -- having

sonmeone look at this list, M. Chairman, very few of
them live in the neighborhood and we can't find any
menbers of the civic association --

CHAI RPERSON (Rl FFI S: Ask a question or
bring it up in your case presentation.

MR GUYOT: Al right. Wiy shoul d the
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Masonic Tenple not agree to the agreenent to the
settlement offered by Westm nster?

CHAl RPERSON GRI FFI'S:  Actual ly, M. Quyot,
| perfectly wunderstand the -- the reasoning and
rationale, but even if they said right now, we sign
it doesn't help this Board in its deliberation for the
regul ations or for the test under the regul ations.

MR GQJYOT: Ckay.

CHAI RPERSON Rl FFI S: So, | would -- |
woul d absolutely encourage if we don't finish today,
that continued conversation happen and agreenents try
to be nmade, but as | said before, we're not counting
here. W have a test that has to be proven.

MR QJYOTl: W don't think it has been --
M. Chairman, believe ne, we want to expedite this as
much as you do.

CHAl RPERSON GRI FFI'S:  Ri ght.

MR QUYOT: Because we think we should be
able to settle this out today --

CHAl RPERSON GRI FFI'S:  Ckay.

MR QUYOT: -- to everyone's satisfaction.

CHAl RPERSON GRI FFI'S:  Ckay.

MR GUYOT: | have no nore questions for
t hese w t nesses.

CHAI RPERSON GRI FFI'S:  Thank you very much
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right. Let’

screen wal |

dictated by

properties,

sorry.

(202) 234-4433

order

MR GUYOT: M. -- | want -- |

M. George, but 1'll -- 11l let

and then 1'Il ask M. GCeorge t

CHAI RPERSON G(RIFFI'S: If -- if --
MR JOHNSON:  CGood.

MR QGUYOT: Thank you.
CHAl RPERSON GRIFFI'S:  Is that okay?
MR JOHNSON:  That's fine.
CHAI RPERSON Rl FFI S: That's fine.
S go.

JOHNSON: M. Nunl ey.

NUNLEY:  Yes.

JOHNSON:  Good af t er noon.
NUNLEY: Good afternoon.
JOHNSON:

NUNLEY: That's correct.

2 » 3 » 3 » 3

JOHNSON: Can you describe what

i s?

MR NUNLEY: It's a -- a --

the zoning regulations to buffer

but | don't understand the question.

MR JOHANSON: Al right. Section 20

CHAlI RPERSON (Rl FFI S: 2300. Let's
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right to the chase. Are you asking him what material
the screen wall is? Were it is? Wy it is?

MR JOHNSON: The first 1've heard of a
screen wal | . | don't know -- | don't know what he's
tal king about. |'maware of Section --

CHAI RPERSON CGRI FFI S: What ' s your concern
internms of this case? That they provide it?

MR, JOHNSON: My -- ny concern, yes, is
that -- is that what they're trying to use to conply
W th Section 2302.2 --

CHAl RPERSON GRI FFI'S:  kay.

MR JOHNSON: -- which tal ks about other
row hedges or a brick or stone wall, 12 inches deep
and 42 inches high.

CHAl RPERSON GRIFFI'S:  So, the question is
can you clarify what you're proposing as a screen wall
around the parking lot?

MR NUNLEY: W'll be using both. We'll
be wusing |andscaping along the Vernont Avenue and
screen wall adjacent to the -- the property that we
abut .

CHAl RPERSON GRIFFI'S:  Bingo. Screen wall.

So, what is this screen wall? |Is it brick?

MR NUNLEY: It is brick.

CHAI RPERSON GRIFFI'S: It is brick
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MR NUNLEY: It is brick.

CHAl RPERSON GRIFFI'S:  How high is it?

MR NUNLEY: Forty-two inches. It's
consistent with the -- the requirenents of the
regul ati ons.

CHAI RPERSON (Rl FFI S: Is there a concrete

cap on it? Is it a brick cap? Wuat does it |ook
li ke?

MR NUNLEY: Al I know is that the
substance of the wall is brick. W --

CHAl RPERSON GRI FFI'S: Ckay.

MR NUNLEY: -- can put a concrete cap on
it if -- if they'd like.
CHAl RPERSON @RI FFI S: Does that give

clarification to what they're proposing as a screen
wal | around the site?

MR JOHNSON: It -- it makes it nore
problematic, M. Chairman. There's nothing that |I'm
aware of in their site plans to all of you or to any
of us that they're doing anything like that.

CHAI RPERSON CRIFFIS:  That's an excell ent
questi on. Is it graphically represented in the case
subm ssi ons?

MR NUNLEY: It -- it is graphically

represented on one of the plats. Bear with nme. 1'l]
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pul | that out. The one that shows the |andscaping

al so shows the screen wal | .

MR ELLINGTON: M. Chair, the --

CHAlI RPERSON GRI FFI' S Yes.

MR ELLI NGTON: -- the screen wall that

we're speaking of is at the back of the parking | ot

where there are two houses. That goes in the back
Not -- not around the entire parking |ot.
CHAI RPERSON  GRI FFI S: Does that show

anywhere in the subm ssi ons?

MR, NUNLEY: Yes, |'m | ooking through the

plat now The -- the plat that should be --

MR ELLI NGTON: kay, sir.
lot is here. You have houses -- there's
and there's a house there and we're
putting brick along that back to the
around the entire parking |ot.

MR NUNLEY: Al right. I

The parking
a house there
tal ki ng about

al | eyway not

-- | see what

has happened. The screen wall is show ng on one plat

and not on the plat with the | andscapi ng.

CHAl RPERSON GRI FFI'S: M. Johnson, are you

clear? Does that bring it --

MR JOHAHNSON I'm-- |I'mclear, but --

CHAI RPERSON GRIFFI'S:  -- clarity?
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MR JOHNSON: -- it's nore inportant that

the Board becone clear and it sounds as though they're
tal ki ng about putting it on --

CHAI RPERSON (RI FFI S: Don't walk too far
away froma m ke.

MR JOHNSON: Ckay. Thank you. They' re
tal king about putting it on roughly one-half of what
I"'mgoing to call the west boundary of the parking | ot

with the Iower half being --

CHAI RPERSON (Rl FFI S: Lift -- lift your
m ke up. Lift your m ke up.

MR JOHNSON Power? It's on. Can you
hear ne? |I'msorry.

CHAI RPERSON GRI FFI'S: Yes.

MR, JOHNSON: M. Elington can correct
nme, but it's going to -- the -- the brick wall is
going to be on the west side roughly one-half the
di stance. The other half being taken up with a house.

CHAl RPERSON GRIFFI'S:  Is that correct?

MR NUNLEY: Yes, that's the way it's

showing on the plat. | believe that's part of the --
CHAl RPERSON GRI FFI'S:  Okay. |'mcl ear.
MR NUNLEY: -- record.

MR JOHNSON: M. Nunley, are you aware
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that the regulations require a hedge or a brick wal

around the entire perinmeter?

MR NUNLEY: | don't -- no. Wul d you
show nme the regulation? | assune you have it there
| don't -- | didn't bring ny code book with nme and I

don't try to renenber these regul ations.

W are wusing both screening from the
street and the masonry wall as a buffer to adjacent
-- to protect adjacent residential property.

MEMBER ZAIDAIN. M. Chair.

CHAI RPERSON GRI FFI'S: Yes.

MEMBER ZAl DAl N: Just sone clarification
on the point. Are you suggesting that they -- that
they are required to have a masonry wall around the
whole entire perinmeter? Did | hear you say that right
or just along that western property |ine?

MR JOHNSON: No, that entire perineter
save the entrance are. That's correct. That's under
-- under regul ati ons.

MEMBER ZAl DAl N: Wiere -- where is that
required?

MR JOHNSON: 2302.2 and | do not have
that in front of ne.

MR, NUNLEY: W tried to screen it from
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resi denti al properties - - adj acent residentia

properties.

CHAI RPERSON  GRI FFI S: Vell, that's not
right.

MR JOHNSON: That -- I'msorry. That is
what | have inny -- | knowit's 2302. 2.

MEMBER ZAIDAIN.  Well, what | -- well --

CHAI RPERSON GRIFFI'S:  It's 2303. On, boy.

MR ELLI NGTON: M. President -- M.
Chair, it's a change in direction. The Ofice of

Planning has sent as a list of things that we needed

to do and one of those things was for us to put the

screening walls next to -- next to the properties and
that's what we put in our plans not -- not around the
entire property and ['Il assunption we're going --

goi ng according to what the O fice of Planning done in
accordance with the code or regul ation

MEMBER ZAI DAIN.  Well, ny quick readi ng of

the regulations, | think it's a screen -- a screening
wall in between the screen from the residential --
adjoining residential properties. | don't think it's
around the whole entire site. | don't think you have

to screen it fromthe right of way of T Street or --
or Vernmont Avenue just fromny look at it -- |ooking

at it.
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MR JOHNSON: If you -- if | can speak --
MEMBER ZAl DAl N: If that's -- if that's
indeed required, | nean that's --

CHAI RPERSON GRI FFI'S:  Ckay.

MEMBER ZAI DAIN. -- a whole other |evel of
relief.

MR JOHNSON: Wthout having the -- the
regulation in front of nme, | think M. Zaidain is

correct that it tal ks about residential property and |
suppose the question then becones definitionally what
are we tal king about residential property. Certainly,
we have residential property to the south and to the
east also, but there's a street between the two of
t hem

It seenms that the wall would still be
required on a |ogical context because we have
certainly the light -- headlight problens comng from
the parking lot to the houses that are across the
street as well as to the houses that are imedi ately
next to the parking |ot.

MR NUNLEY: The regulation has always
been interpreted to nean contiguous residential
properties.

MR JOHNSON: I'm-- |I'mat a disadvantage

inthat | don't have it in front of ne now either.
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CHAI RPERSON (Rl FFI S: Ckay. Vell, there

it is. W'Ill -- we'll get clarification as we review
Chapter 23 and clearly the point now -- the question
has elicited the fact of what is actually going to be
provi ded.

However, you are show ng |andscaping off
your property line. Are you not? See you're --
you're going to be providing that public space
| andscaping in front -- that fronts T Street.

MR ELLINGTON: That's correct.

CHAI RPERSON (Rl FFI S: Ckay. The next
guestion, M. Johnson.

MR JOHNSON: Yes, just -- just briefly.
The |andscaping that's shown here if | can ask M.
Nunley or M. GCeorge, is that the specific nunber of
hedges that are shown here that actually are intended
to be installed? M. George?

CHAI RPERSON GRIFFI'S:  There is a submtted
| andscape plan that itemzes the actual plants that
are going to be put in. That's what's being proposed?
Good. Do you have a copy of that, M. Johnson?

MR JOHNSON: | do not.

CHAI RPERSON  GRI FFI S: W'll get you a
copy.

MR JOHNSON.  And -- and the problemwth

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

148

it, of course, is that the regulations state that it
shall be a thick and dense set of hedges or
ever gr eens. So -- and it doesn't say it, Dbut
obviously the point is it needs to block out the |ight
and -- and the noise to the extent that it can.

Certainly, what's there now and certainly,
what is being proposed here does not appear to be a
set of dense hedges.

CHAI RPERSON GRIFFI'S:  Is that a question?

MR JOHNSON: And | was asking that to M.
Nunl ey if he knew.

CHAI RPERSON GRI FFI'S:  Ckay.

COW SSI ONER  PARSONS: M. Johnson, |
think youd -- you'd be better off to look at the
| andscape pl an. That is not it. It's very dense.
It's very thick. |It's evergreen.

MR JOHNSON.  Thank you.

CHAI RPERSON GRI FFI'S: Next questi on.

MR JOHNSON: Ckay. M. Nunley, you have
asked for -- is it 21 parking spaces?

MR NUNLEY: That's -- | believe that's
what shows on the layout. Yes.

MR JOHNSON: How many cars are parking
t here now?

MR ELLI NGTON: W have -- we have 28
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spaces there now and that is a result of re-striping
that -- that area a few nonths ago.

CHAlI RPERSON GRI FFI S: Twent y- ei ght spaces
in the parking lot that's show ng here?

MR, NUNLEY: They will be re-stripped.

MR ELLINGTON: They will be re-stripped.

MR JOHNSON: M. Ellington, are you aware
that your 1988 order fromthis Board permtted you to
park 21 subject to 227

MR ELLI NGTON: No, |'m not. I wasn't
awar e.

MR NUNLEY: Yes, that -- that is correct.

MR JOHNSON.  Thank you, M. Nunley.

M. Elington, when did you start parking
29 spaces there?

MR, ELLI NGTON: Twenty-eight.

MR JOHNSON. |I'msorry. Twenty-eight.

MR ELLI NGTON: That was about -- during
t he summer nonths of 2002.

MR JOHNSON: And prior to the striping
how many cars did you have parking there?

MR ELLI NGTON: I think we gained a few
parking -- we had 21 prior to that.

MR JOHNSON: Are any of those parking

spaces specifically set aside?
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MR, ELLI NGTON:  Shoul d be one -- one space

for handi capped.

MR JOHNSON: Vel |, although -- you have
-- you have one handi capped now.

MR ELLI NGTON:  Right.

MR JOHNSON Is that correct?

MR ELLINGION: Yes, and we have four set
aside for our Grand Lodge officers.

MR JOHNSON: Are those -- I'msorry. Set
aside for?

MR ELLI NGTON: The Grand Master.

MR JOHNSON:  Are those Grand Masters and
-- and rel ated executives elderly and/ or handi capped?

MR ELLINGTON:  They're -- they're -- sone
of themare over 60. They're not handi capped.

MR JOHNSON: The other parking spaces who
is entitled to park on them and |'m tal king about the
Mason nenbers?

CHAI RPERSON (Rl FFI S: Vel l, actually, let
nme try and gain the pertinence to these questi ons.

MR JOHNSON: The -- the pertinence to the
guestions mght be premature. The -- ny understandi ng
was they' ve asked for this parking |ot because they

have many el derly and handi capped nenbers that -- that
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need to park there and it appears certainly
historically and | suspect perspectively that this |ot
will be not be used for either elderly or handi capped.

CHAI RPERSON (RI FFI S: Ckay. | believe I
hear sone disagreenent. Actually, it -- as the -- as
the point being in terns of the zoning regul ations and
you can put the hand m ke down and use the table m ke.

MR, JOHNSON: Thank you.

CHAI RPERSON GRIFFI'S:  The -- clearly, what
we'd be looking at is the required size of each space.
Now, if you want to sonehow elicit the fact that the
basis and crux of their case is that they have elderly
or handicapped parking, | think not asking them
directly are these handi capped people you nmay want to
rethink that or give something else in your testinony
that -- that brings that out.

MR NUNLEY: If -- if | mght give a
response to one of your earlier questions, the 28
spaces we put were striped when the parking |ot was
r epaved. M. Ceorge's report clearly indicates that
re-striping will be necessary once the application is
approved because the spaces that are there were not
done consistent with the regulations. It was just
someone cone in -- came in trying to upgrade the

parking lot and just striped it based on what they
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t hought was allowable. That -- we understand that the
-- they will have to be re-striped consistent wth
this plan that we provided.

MR JOHNSON: M. EIlington, for the
record, is it true that right now the -- the lot --
the spaces are first come first served to the nenbers?

MR ELLINGTON: Yes, sir, except for those
four designated areas.

MR JOHNSON:  You indicated that you nade
some inquiries as to available other parking in
addition to your lot. |Is that correct?

MR ELLINGTON: Yes, sir.

MR JOHNSON: And you indicated in
response to WNA's suggestions to you that you talked
to the Housing Finance Agency at 9th and roughly 900
bl ock of U Street. |Is that correct?

MR ELLINGTON: That's correct.

MR JOHNSON:. Did they tell you that they
have 50 spots avail able for your use -- for your use?

VR, ELLI NGTON: They -- no, they did --
they said that they had 50 spots, but they would have
to look into everything. W are negotiating with them
at this present tine. So, we don't know what we have
avai | abl e, what the cost may be or anyt hing.

MR JOHNSON: How long ago did vyou
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initially contact then?

MR ELLI NGTON: Right after we -- we had
the neeting that we had with the WNA,  \Westm nster
Nei ghbor hood Associ ati on.

MR JOHNSON:  And for the record, that was
February 20th -- the evening of February 20th which is
| ast Thur sday.

ELLI NGTON:  Yes, sir.

JOHNSON:  You contacted HFA on Friday?

2 3 3

ELLI NGTON:  Yes, sir.

MR JOHNSON: Al right. Dd they tell
you how many spaces they m ght have avail able for you?

MR ELLINGTON: They said about 50 spaces,
but we didn't --

MR JOHNSON:  Ckay.

MR ELLINGTON:  -- we didn't reach no kind
of agreenment or anything. W' re just talking about
it.

MR NUNLEY: As testified earlier, we --
they asked that we put together a plan giving them an
i dea of when we woul d need the spaces so that they can
respond to our request.

MR JOHNSON: In fact, your testinony
tal ked about putting together a plan of large affairs.

Is that correct? M. Elington, is that what you
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tal ked to them about ?

MR ELLINGTON: The HFA?

MR JOHNSON:  Yes.

MR ELLINGTON: Yes, sir, and -- and the
-- the parking in the evenings as well.

MR JOHNSON: Yes. Al right. This is

sonething new to the Board. Now, you was talking
about parking in the evening on -- during a daily
basi s?

MR ELLINGION: if -- if that's what we --

we conme up with after we negotiate with them yes.

MR JOHNSON: The question --

MR ELLI NGTON: Anything that we -- they
can provide us with, we'll certainly consider.
MR JOHNSON: The question is, M.

Ellington, I"'msorry. The question is did you ask HFA
about parking there on a regular daily or nightly
basi s?

MR ELLINGTON: Yes, sir.

MR JOHNSON: Al right. D d you speak to
the owners of the private parking lot at 1932 9th
Street? For the record, that's roughly two blocks
away. |Is that correct?

MR ELLINGTON:. W have no spoke with them

yet. Qur intentionis to -- to speak with them
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MR JOHNSON: In the 72 years you have

been there, have you spoke with the parking lot at 9?
-- I"'msorry -- 1900 bl ock of 12th Street?

MR ELLINGTON: 1900 bl ock. Wat -- what
parking lot is that?

MR JOHNSON:. This is directly north of U
Street on 12th Street.

MR NUNLEY: He can't respond to the 72
years they' ve been there.

MR ELLINGTON: | don't know.

MR JOHNSON:  No. | guess the point, M.
Nunley, is that we're here today at a hearing before
t he Board --

CHAI RPERSON  CRI FFI S: Pl ease ask sone
guestions. Make your points in your presentation.

MR, JOHNSON:  And have you talked with the
parking ot at the Reeve Center?

CHAl RPERSON GRI FFI'S:  Actually, before you
l[ist all the ones that you're about to list, why don't
you ask them all who have you talked to in other
par ki ng arrangenents?

MR ELLI NGTON: And the -- the only ones
we have talked with is the HFA

CHAI RPERSON GRI FFI'S: | ndeed.

MR JOHNSON:.  What budge do you currently
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have allocated for the proposed changes that you put
bef ore the Board?

CHAI RPERSON GRI FFI S: Actually, 1 didn't
hear any testinony on budget or budgetary figures
unl ess you're aware of any.

MR JOHNSON: W' || withdraw

M. Ellington, you indicated that you sent
a letter to the BZA in 1987. |Is that correct? Asking
t hem what you shoul d do about your expired parking | ot

exception?

2

ELLI NGTON:  Novenber 3rd, 1987. Yes.

MR JOHNSON: |I'msorry. Novenber 3rd?

MR ELLI NGTON:  Yes.

MR JOHNSON: Al right. Are you aware
that it's your responsibility having obtained the
exception to apply for that exception on your own?

MR, ELLI NGTON:  yes.

MR JOHNSON: And can you tell the Board
why it took nore than 12 years to do that?

MR ELLI NGTON: During that period of
time, we had an attorney handling that for us and, of
course, we can't contact him So, we don't know |
really don't know what took place. | do have a copy

of the letter and that's -- that's all | have.
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MR JOHNSON: M. Elington, dyde Howard

who testified here is a nenber of the Mason's. Is he
not ?

MR ELLI NGTON: He is and -- and a
resident of -- of that area.

MR JOHNSON: If the Board does consider
your request and you have proposed devel opnents from
brick walls to hedges to striping and other things,
are you wlling to have the Board inpose tine
deadl i nes on you at this tinme?

MR. NUNLEY: That's within the discretion

of the Board. | don't understand the question.
MR JOHNSON I'm sinply asking M.
Ellington if the Masons are willing to consider tine

deadl i nes for sone of these inprovenents.

MR, NUNLEY: W won't be able to get the
certificate of occupancy until the inprovenents are
made.

CHAI RPERSON GRI FFI'S:  Tine deadlines. You
mean use of the parking is what you're going to, M.
Johnson?

MR JOHNSON: No, | was really talking
about the time conditions of approval such that these
various inprovenments nust be done by a date certain

subject to which --
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CHAI RPERSON CGRIFFI'S: | see. Ckay. May |

finish the question? Bring up that may be nore strong
in your testinmony offering some of those conditions,
of course, and the Board would clearly |ook at that.
I think the regulations will dictate finding out a |ot
of the elenents that if approved woul d be required.

Anyt hi ng el se?

MR JOHNSON: Yes. M. Elington, what
time do the neetings generally get done at night at
t he Masons?

MR ELLINGTON: Between 11:00 and 12: 00 at

ni ght.

MR JOHNSON: And do they ever go past
12: 007

MR ELLI NGTON:  Soneti nes.

MR JOHNSON:. Do they ever go past 1:007?

MR ELLINGION: No, not that | know of.

MR JOHNSON: And are you aware of what
time the Metro closes that's right next door?

MR ELLINGTON:  No, |'m not aware.

MR JOHNSON: Do you ever counsel or
encourage your nenbers to use the Mtro or public
transportation?

MR ELLI NGTON: Yes, sir, we started that
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when the Metro was open. W first started --

MR JOHNSON: How do you --

MR ELLI NGTON: -- we started counseling
our nmenbers to use Metro.

MR JOHNSON: M. Ellington, how can you
encourage themif you don't know yourself what tine it
cl oses?

MR ELLINGTON: | can still encourage them
to use Metro.

CHAlI RPERSON GRI FFI S: Actually, a direct
guestion and -- but, let's keep the nobans and groans
down Dbecause it may start the Board noaning and
groani ng and then once you get us going, it's hard to
stop. But, why don't we go directly to the -- | think
the heart of that question which is a good one is how
do you notify nenbers of -- of the -- the Metro and
the provision of its use and encourage its use?

MR ELLI NGTON: VW have what we call
jurisdictional neetings two or three tines a year and
we bring up the -- we have brought up those issues at
t hose neeti ngs.

CHAl RPERSON GRI FFI' S:  Ckay.

MR, ELLI NGTON: And a jurisdictional
neeting is the entire nmenbership.

CHAI RPERSON &R FFI S: And So, in
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publication, they go out to nmnenberships at the
mailings or there's indication that there's a --

MR ELLI NGTON: That happened.

CHAI RPERSON  GRI FFI S: Ckay. Is there
schedules at all Kkept on site for the Mtro or
anything of that nature? Like maps or anything like
that. Information.

MR ELLINGTON:  No, there isn't.

CHAI RPERSON GRI FFI S: Ckay. M. Johnson,
any ot her questions?

MR JOHNSON: M. Ellington, you put somne
type of guard shack on the property approxinmately a

year ago. |Is that right?

MR ELLINGTON: During the sumrer nonths.

CHAI RPERSON GRIFFI'S:  Yes. Gkay. There's
a shack on the property.

MR ELLINGTON: On August tinme frane.

MR JOINSON: Did you obtain a permt for
t hat ?

MR ELLINGTON: No, we did not and we're
-- we're under the understanding that we did not have
to obtain a permt on a building such as that.

CHAl RPERSON GRI FFI'S:  Ckay.

MR ELLINGTON: There's not --
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we

couldn't have any jurisdiction whether it's correctly

permtted or not. You can appeal that, of course,
we'll hear it, but we can't hear it now

MR ELLINGTON: It is novable.

CHAI RPERSON GRIFFI'S:  Let's go.

MR ELLINGION: It's portable.

CHAI RPERSON GRI FFI'S:  Next questi on.

and

MR JOHNSON:  You currently do not have a

Cof Ofor that parking lot. Correct?

MR ELLI NGTON: Have a what ?

MR JOHNSON: ["m sorry. Certificate of
QCccupancy?

MR ELLINGTON:. Currently?

MR NUNLEY: That's correct. It's
expired.

MR ELLINGTON: No, that's correct.

MR JOHNSON: Al right.

MR NUNLEY: It's the basis for this case.

MR JOHNSON: Wuld you be wlling
would you be wlling if the Board cannot nak
decision imediately to termnate the use of that
that is currently illegally being used as a par

ot until this Board gives you approval ?
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MR ELLI NGTON: If the Board so -- if the

Board -- in ny opinion, if the Board directs that, we
have no choice but to do that.

CHAlI RPERSON GRI FFI S: | don't think you
understood the question and so, let ne try and clarify
it briefly.

If we don't finish this today and decide
it on the bench, are you wlling to stop using that
surface parking lot until we cone to sone decision?

That's a good yes or no answer.

MR ELLINGTON:. Definitely. | would say,
you know - -

CHAI RPERSON GRI FFI'S: No?

MR ELLI NGTON:  No.

CHAI RPERSON  GRIFFI S: Ckay. Next
guesti on.

MR ELLINGTON:. W& -- we want to use it.

MR JOHANSON: M. Ellington, are you aware
that your prior orders did not permt you to use that
parking ot for commercial rental purposes?

MR ELLI NGTON: Are -- are we aware of

t hat ?

2

JOHNSON:  Yes.

MR ELLI NGTON:  Yes.

2

JOHNSON: And yet, you have used it
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that way. Have you not?
MR ELLINGTON: W have.

MR JOHNSON: You have. Are you aware

that --

MR ELLI NGTON: Yes, but -- but we
di scontinued that. W don't -- at this point, we are
not -- we don't have anything on the books as far as

commerci al property.

MR JOHNSON:  Ckay.

CHAl RPERSON GRI FFI'S:  Ckay. Next.

MR JOHNSON: M. Nunley, are you aware
that Jimmy Bell who filed the initial statenent wth
this Board indicated that they had no plans to build
any walls or screening walls as you now call thenf

MR NUNLEY: No, | have no idea what Jinmmy
Bel | may have done prior to ny invol venent.

MR JOHNSON: As representative, are you
not -- are you not --

CHAI RPERSON  GRI FFI S: Do we -- M.
Johnson, do we care?

MR JOANSON:  If -- if there's been a -- a
resubm ssion --

CHAl RPERSON GRI FFI'S:  Ri ght.

MR JOHNSON: -- M. Chairman, no, |

haven't seen it. But, if there has been one --
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CHAl RPERSON GRI FFI'S:  Yes. (Ckay.

MR JOHNSON: -- then it's a noot issue.
CHAI RPERSON  GRI FFI S: ["m sorry. I
thought it was handed to you because | think it's

pretty pertinent and it shows the |andscaping and the
wal | provi sion. | think that's what we should focus
on --

MR JOHNSON:  Ckay.

CHAl RPERSON GRIFFI'S:  -- rather than what
was past because this would supersede it. W mght as
wel | throw the other stuff out.

MR JOHNSON: M. Ellington, are you aware
that that parking lot as it geographically exists is
prime property for devel opnent?

MR, ELLI NGTON:  Yes.

MR JOHNSON: I only have questions now
for M. George. Should | turn it over to the ANC?

CHAI RPERSON  GRI FFI S: Yes, M. GCeorge.
"Il note that the tine is getting to be about 3:15.

MR JOHNSON: [I'msorry. M. George, good
af t er noon.

CHAI RPERSON GRI FFI'S:  Good af t er noon.

MR CGEORCGE: (Good afternoon again.

MR JOHNSON: In preparation of your

testinony today, how many times did you personally
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visit the site parking lot?

MR CGECORCGE: |'d say at |east seven or
ei ght times.

MR JOHANSON:  Personal | y?

MR CECRCGE: Yes, sir.

MR JOHNSON: Tines of day? Varied or the
sane?

MR, CGEORGE: They vari ed.

MR JOHNSON: Did you do a weekend visit?

MR GECRGE: Yes, sir.

MR JOHNSON: M. Howard indicates that
there's a cup in the Vernont Avenue -- | thought you'd
call a dividing line approxinmately here. I's that
correct?

MR CECRGE Yes, a bit further to the
north. A bit further up to the north.

MR JOHNSON: Is there sone reason why
it's not on you di agran?

MR CGEORCE: Yes, a very good reason. W
focused on the situation which pretty much enclosed
the -- the property. In other words, the west side of
Vernont Avenue and along the U Street and 11th Street
site.

There's a good reason because we think

that the width of Vernont Avenue particularly with the
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rai sed nmedian forns a sort of natural divide. So, you
are correct. W did not show, for exanple, the first
station property or the details in the nedian and it
is for that -- for the said reason.

MR JOHNSON: In your seven or eights
visits to the site, did you notice any cars coning
northbound on Vernont and at T Street instead of
comng up this way illegally entering in the
sout hbound lane traveling up the 50 or you say 175
feet whatever it may be to the entrance and taking a
left into the parking lot?

MR CGECRGE: No, | never noticed that.

MR JOHNSON: You indicate that the
parking lot is approximately 175 feet fromthe rear of

the Gand Hall. |Is that correct?

MR GEORGE: That is correct.
MR JOHNSON: Are you famliar with the

parking regulations in this city?

CHAI RPERSON  GRI FFI S: Ask the direct
guesti on.

MR JOHNSON: The question is are you
aware that -- that that 175 feet is not how you count

whet her they need a variance or not for the 200 feet

requirenent ?
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CHAI RPERSON (Rl FFI S: That's why they're

her e.

MR JOHNSON:  Yes.

CHAlI RPERSON GRI FFI S: And your point is
that the regulations say that the entire parking | ot
has to be within 200 feet not a portion of it. Ckay.

MR JOHNSON: During your seven or eight
visits, M. GCeorge, are you aware of the chain-Iink
fence that is erected on the west side of the parking
| ot ?

MR CGECRCGE Could you show ne the
| ocation on the exhibit for clarification please?

MR JOHNSON: Right here.

MR CGEORGE:  Yes.

MR JOHNSON Were you aware that that
chain-link fence is danmaged and permts people to
enter and exit the lot?

MR GEORCE: | don't understand your
qguesti on.

CHAI RPERSON GRI FFI S: How does that go to
traffic engineering is what M. Ceorge is saying?

MR JOHNSON: Let ne withdraw it. | f
they're going to --

CHAI RPERSON GRI FFI'S:  Ckay.

MR JOHNSON: They' ve proposed to change
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it, M. Chairman. So, let nme w thdraw the question.

CHAI RPERSON GRI FFI S: And, you know, I
would again tell you that and |I'm sure you re aware,
but in your case presentation, you can bring all of
this out rather than --

MR JOHNSON.  Very wel I.

CHAl RPERSON &Rl FFI S: More like pulling
teeth to get sonme of this stuff.

MR JOHNSON: M. Ceorge, finally, from
your knowl edge of the hedges that will be -- that are
submtted to the Board in your -- in their proposal,
what level of -- of effect wll they have on stopping
the headlights going into the residential houses?

MR GEORCE: . Ckay. Appreciate the
guestion, M. Johnson, but again, | was admtted as an
expert in traffic engineering --

MR JOHNSON:  Sorry.

MR CGEORCGE: - - not | andscape
architecture.

MR JOHNSON Are you -- were you nmade
aware of how many Masons drive to the Grand Lodge on
an average ni ght?

MR CGEORGE: No, | was not.

MR JOHNSON: Subj ect to check, are you

aware that -- in fact, if we can ask M. ElIlington.
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M. Elington, forgive ne. Your nenory | think was --
was it 150 -- 120 on average?

CHAl RPERSON @RI FFI S: | believe they
indicated that the current regulations based on the
size and use of their property would require about 112
parki ng spaces. |Is that what you nean?

MR ELLI NGTON: That's -- that's what it
cones from

CHAl RPERSON GRI FFI'S:  Ckay.

MR JOHNSON: M. George, given your
experience in your field and given that there are 21
lots here give or take, is it your recomendation that
the nenbers nake the ultimate use of public parking
given the situation of the Metro next to it?

MR CECRGE: O public parking did you say
or --

MR JOHNSON:  No, of public transportation
use by the Masons.

MR CEORGE: Yes, | as a professional and
personally a strong proponent of the use of -- of
public transportation and we would reconmend that
hi ghly. Yes.

MR JOHNSON:  No further questions of M.
Ceor ge.

CHAI RPERSON GRI FFI'S:  Any of M. Howard?
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MR JCHNSON: None.

CHAI RPERSON GRIFFI'S:  Any -- do you cross
exam nation of M. Howard?

MR GUYOT: No. | have one question of
M. Ceorge.

CHAI RPERSON Rl FFI S Ch, i ndeed. ['m

sorry. You do have cross exam nation of M. George.

Proceed.

MR QGJYOT: M. George, in your study, you
heard -- you heard testinony today of ten parking
spots in that imediate -- parking places in that

vicinity. Dd you nmake a study of the use by the
Masons of any of those?

MR CGEORGE: Could you be clear as to the
ten parking spaces that you' re referring to?

VR GUYOT: Ch, yes, you know, the HFA,
the 920 -- the 930 Cub --

MR CECRGE: kay.

MR QGUYOT: -- 12th Street.

MR CGEORCGE: (kay. Yes.

MR GUYOT: The -- the adjoining parking
spaces on 9th Street. D d you consider any of the ten
of those as a possible alternative for the Masons?

MR CGEORGE: No, our study focused on the

-- the application, the proposed use, and whether or
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not it would conply with the zoning regul ation.

MR GUYOT: And in your testinony, you
said that the -- the liquor was not served to the
Masons. Isn't it true that Masons have a |iquor

license that we hel ped them get?

MR CGEORGE: | did not study that.

MR QUYOT: So, you didn't know that.

MR GEORGE: No.

MR QJYOT: Ckay. Al right.

MR CGEORGE:  Yes.

MR QJYOT: | just -- | didn't want you to

m ss i nformthe Board.

MR CEORGE: Al right. Thank you.

MR QJYOT: Yes.

CHAl RPERSON GRI FFI'S:  Anyt hi ng el se?

MR GQUYOT: No.

CHAlI RPERSON GRI FFI S: Ckay. Very well.
W are at interestingly enough 3:20.

I would suggest at this point that we set
this for the next approximate date and which we wll
begin with the government reports. That's Ofice of
Pl anning and Departnent of Transportation. Ve wll
then hear the presentation of the ANC case and then we
will have the parties' cases and it comes to ny

attention and | believe we have March 18th avail abl e.
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MR QGUYOT: M . Chair man.

CHAI RPERSON GRI FFI' S Yes.

MR QUYOT: | hope you would reconsider
that because | -- | think we can settle this.
CHAI RPERSON Rl FFI S: W cannot get

t hrough the rest of this case.

MR QUYOT: Ckay. Al right.

CHAI RPERSON GRIFFI'S: | nean just based on
the sinple requirenents. W're going to have
testinmony from Ofice of Planning, DDOT. W' ve have
Cross exam nati on.

MR GUYOT: Al right.

CHAI RPERSON  GRI FFI S: I have the
presentation of both your cases and then | have
rebuttal testinmony and then | have closing all of

whi ch is another good two and a hal f hours.

MR QUYOT: W tried.

CHAI RPERSON CRIFFI'S:  Indeed and | wi sh |
could finish it and go hone.

MR QUYOT: No, I under st and. I
under st and.

CHAI RPERSON  CRI FFI S: But, we nmay be
| ooki ng at another five to six hours here today.

MR GUYOT: kay.

CHAI RPERSON GRI FFI S: Is that correct?
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MR MOY: March 18th in the afternoon is

fine.
CHAI RPERSON GRIFFI'S:  Is that the NO C?
MR MOY: W don't have that yet.
Al t hough, the next avail able date would be May the --

CHAlI RPERSON GRI FFI S: Ei ght eent h. Ckay.

O May 6t h.

Let ne -- let ne ask everyone check their
schedule. | need to take 30 seconds to talk to staff
and ny Board. If you would, check your availabilities

for March 18th in the afternoon.

(Whereupon, at 3:25 p.m off the record
until 3:28 p.m)

CHAlI RPERSON GRI FFI S: Cay. Let nme just
verify availabilities on the 18th. Then we're going
to just have l|ast questions from the Board for today
and we will then continue this case.

Ei ghteenth availability Westm nster. Yes.
ANC, correct and applicant al so?

(Yes.)

CHAI RPERSON  &RI FFI S: Excel | ent. Then
t hat being said questions fromthe Board.

COW SSI ONER  PARSONS: M. Chairman, |
won't -- | won't be able to be here on the that

afternoon, but I1'lIl certainly read the transcript and
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the record of the proceedings and be able to vote, but
| did want to ask M. Ellington sonmething that -- you
nmentioned in your testinony that spoke to the -- 1'1l]
par aphrase you. So, not trying to quote you. But ,
what | grasped from it was that you are wlling or
anxi ous to discuss with the cormunity the | onger range
future of this parcel of |and.

MR ELLINGTON  Sir, yes. Inny -- in ny
deposition, | stated that the Gand Lodge wll be
strategizing to inplenent plans to benefit the
comunity and as well as the Masonic famly.

COMM SSI ONER  PARSONS: Wll, did you --
did you --

MR ELLI NGTON: That -- that neans
devel opnent if possible. W just -- we just renovated
to nake the U Street corner | ook good, our facade.

COMM SSI ONER PARSONS:  Yes.

MR ELLI NGTON: VW -- we have three
houses. W renovated those to make the community | ook
good. So, certainly, we -- we're going in a priority
type thing here to certainly get to that point.

COWM SSI ONER PARSONS:  So, did --

MR, ELLI NGTON: W're looking at that.
Yes.

COW SSI ONER  PARSONS: So, you nean then
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that in the long termthe parking |ot would presunably
di sappear in -- in favor of -- of development wth
architectural --

MR, ELLI NGTON: In a long term -- not --
not presunably disappear. W may be |ooking at the
very structure of where staff nmay be parking under a
structure or sonething, housing, et cetera.

COW SSI ONER PARSONS:  Ckay.

CHAlI RPERSON GRI FFI S: | think M. Parsons
is getting -- asking directly -- you mght want to
clarify because actually what you said in addition to
that is that you are asking us for tenporary short-
termrelief to park there.

COW SSI ONER PARSONS: That's where | was
goi ng.

CHAl RPERSON &R FFI S: Wiich | eaves an
i ndi cation of, you know, you've got other plans. That
-- that being said, | don't -- if you can answer that
definitively imediately that's great. If not, bring
clarification when we conti nue.

MR ELLINGTON:  Yes, sir, we're doing that
and if -- if the Board conme and said five years
exceptional variance, we should have sonmething in
place at -- at that tinme --

CHAI RPERSON GRI FFI' S:  Ckay.
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MR ELLINGTON: -- to say where we are --

CHAI RPERSON GRI FFI S:  Ckay.

MR ELLINGTON. -- in the devel opnent, et

CHAlI RPERSON GRI FFI'S: | ndeed.
MR QUJYOT: WM. Chairnan.
CHAlI RPERSON CGRI FFI S: And | think that

be very helpful in your conmmunication

with the community.

M. CQuyot.

MR  QUYOT: M. Chairman, if that were

true, we would be here arguing on -- on behalf of the

Masons.

CHAI RPERSON GRI FFI'S:  Ckay.

MR QGUYOT: They' ve refused to deal wth

Cardoza Shaw - -

extra --

two weeks

di scussi on.

(202) 234-4433

CHAl RPERSON GRI FFI'S:  Ckay.
MR QUJYOT: -- the ANC and Westm nster.

CHAl RPERSON GRI FFI'S: And now, you have an

MR QGUYOT: W opened our arns.
CHAl RPERSON GRI FFI'S:  -- you have an extra

or so to continue that fascinating

MR QGUYOT: M. Parsons --
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CHAl RPERSON GRIFFI'S: Al right.

MR GUYOT: -- please understand the --
this history that we've tried to project. W' ve nade
every effort to have various organizations neet wth
t hem Their position is they don't need anyone at
all.

CHAl RPERSON  GRI FFI S; Very well. Any
clarifications? Questions about what we're doing on
March 18t h?

There are submssions that we've asked
for. " m assum ng that you have notes of what we've
indicated that would, of course, be needed by the end
of the hearing. It would be nost appreciated if it is
done by the 18th and if you have questions, you can
contact staff and they wll re-illumnate those
el ements that we tal ked about.

Let nme also indicate that as we are
continuing, I'mgoing to allow the parties in question
to review the docunents that were submtted. ['m
going to ask anything that was not submtted that you
take five mnutes while you're all here to evidence
the information that you weren't served so that the
applicant mght nmake a list and get you the docunents
t hat you need.

On the information that was presented
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today, M. Ceorge, specifically | would anticipate
that you would prepare and review your notes and if
there are non-redundant questions next we neet -- M.
George, are you going to be brought back on the 18th?

MR CGECRGE: |'ll be avail able.

CHAlI RPERSON GRI FFI S: Ckay. Let's be --
let's be very --

MR QGUYOT: M. Chairman, what tinme on the
18t h?

CHAl RPERSON GRI FFI'S: Good question. 1"l

get right to it.

But , let's be very accombdating to
everyone invol ved. If you have questions for M.
Ceorge in cross exam nation, you mght want to -- no,

if you can, tell the applicant and they will bring M.
Ceorge back. Because there's no reason for M. Ceorge
to be back here. He's better off chasing cars
sonewhere else in the city nmaking it safe for
pedestri ans.

Ti me. W have the afternoon. What case
nunber are we in the afternoon on the 18th?

M5. BAILEY: Currently, M. Chairman, it's
the only case that's scheduled for the afternoon on
t he 18t h.

CHAlI RPERSON (Rl FFI S: Wo. Al right.
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So, you're first so far. Very wel . So, that would
be 1: 00 in the afternoon on the 18th of March.

Any other questions? Clarifications?
Were we are? What's expected? What's going to
happen next we neet? If not, very well.

Thank you all very nuch. | appreciate
your good efforts this afternoon.

The Board's going to take 10 mnutes while
we change out and bring in the next case.

(Whereupon, at 3:32 p.m off the record
for a recess until 3:52 p.m)

CHAI RPERSON  CGRI FFI S: | think we can
reconvene the afternoon session, 25 February.

Wiy don't we call the next case in the
af t er noon?

M5. BAI LEY: Application Nunber 16970 of
National Child Research Center pursuant to 11 DCWR
3104.1 for a special exception under Section 205 to
continue an existing child developnent center wth
nmorning and afternoon prograns for 120 children at any
one tine, ages 2? to 5 years and 38 -- and 38 staff on
all floors of the existing buildings on the site and
the constructions of additions to the existing
bui I dings. The previous BZA application was approved

under Case Nunber 16307. The site is located in an R
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1-B District at premses 3209 H ghland Place, N W

Square 2072, Lot 30 al so known as Lots 855 and
866.

M. Chairman, this is a continuation of a
case that was previously heard on February 11th.

Is there anyone here who wll be
testifying today who was not sworn in previously and
who needs to be sworn in today?

CHAI RPERSON Rl FFI S: Everyone's been
sworn in? That takes care of our business today.
Thank you all very nuch. | ndeed.

Wy don't you stand? You can give your
attention to the staff nenber.

M5. BAILEY: Please raise your right hand.

Do you solemmly swear or affirm that the testinony
you're about to give in this proceeding wll be the
truth, the whole truth, and nothing but the truth?
Thank you.

M. Chairman, there are two matters that
are before the Board at this tine. One of which is
the applicant is requesting a continuance of this case
and the second has to do with the applicability of
Section 2516 -- 2516 of the zoning regul ati ons.

CHAI RPERSON (RI FFI S: Excel | ent. Thank

you.
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Is any of the parties or applicant aware
of any other prelimnary matters that the Board needs
to address?

M. DWER M. Chairman, there's one
other prelimnary matter that we would |like to raise.

W have received the formindicating that
the site is exenpt from the parking and |[oading
requi renents because of its historic status and we
wanted to file that in the record and we just wanted
your confirmation that the exenption applies to the
entire site including the new additions and we wanted
to do that as a prelimnary nmatter as well

That was an issue that was also raised in
the Ofice of Planning report and we wanted to nake
sure that in the event the case is continued that any
adverti senent be correct and if for any reason we need
to deal with a parking variance, we want to have that
deci ded today so that we know t hat going forward.

VW believe that as the formindicates the
exenption under Section 2100.5 from having to provide
any parking applies to the entire site and | can
address that at sone point if you' d like ne to or |
can address it now.

CHAI RPERSON GRI FFI' S:  Ckay.

M. DWER But, | have a copy of the
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letter.

CHAl RPERSON GRIFFI'S:  And could you -- and
your -- and that's all that you have submtted in --
attended to that issue?

M5. DAWER  That's correct.

CHAl RPERSON GRI FFI'S:  Ckay.

M5. DWER W have nothing in witing.

CHAI RPERSON (R FFI S: And then why don't
we give it to all the parties. This is what | propose
then. Let us take up the matter of 2516. W do have
witten submssions which are substantial and
illumnating that Board has reviewed. What |I'd Iike

to do is have very brief sunmaries of the subm ssions

and we'll go -- we'll start with the applicant and
we'll -- we will then go to the party represented by
M. Nettler.

I will then ask other parties if they have

brief statenents attended to the subm ssions or naybe

they have their unique view, but they wll be very
brief.

The Board will then assess whether it can
make a decision imediately on 2516. Then we wll
nove to the -- | would say then let's take up the

historic nature of the addition and whether parking is

actual ly required. After which, we can take up the
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notion to continue and then depending, we nmay take a
di nner break which should probably work out. Ckay.

Everyone cl ear?

M5. DWER  Yes.

CHAl RPERSON (Rl FFI S: QG eat . Then let's
begi n.

M5. DWER Al right. And ny associate
Paul Tummonds is going to address Section 2516.

MR TUWONDS: Thank you. For the record,
ny nanme is Paul Tumonds, Law Firm of Shaw Pittnman, on
behal f of the applicant.

As the Chair as nentioned, we filed on
February 19th our brief addressing that ability of
Section 2516. W reiterate that we do not believe
that it is applicable to this case for the follow ng
reasons.

First, the legislative history of Section
2516 is clear that this section was never intended to
be applied to child devel opnent center or school use.

The legislative history is clear that this section of
the zoning regulations was intended to address those
situations where developers were |ooking to develop
multi-unit housing on large interior lots that had
m nimal street frontage. As you know from the

materials that we've submtted in this case, that does
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not apply to this case.

W have NCRC which has been on this site
for over 70 plus years using the site as a child
devel opnent center and this site has extensive street
frontage along both H ghland Place as well as O dway
Street.

In our reply brief that the O evel and Park
Nei ghbors filed vyesterday, they noted that in the
legislative history to this section there was sone
di scussion of the need for protections to residential
districts when you have nore than one principa
structure on the |ot.

W don't deny that. That is exactly the
case that should be for the intent of this section
which was developers looking to put multiple unit
housi ng on | ots.

This Board and the zoning regulations
allow for the protection of residential districts
based on the use of a property as a child devel opnent
center. That is Section 205 of the zoning
regul ati ons. Section 206 of the zoning regul ations
deals with private school in a residential district.
Section 210 deals with universities and col |l eges.

The zoning regulations have pertinent

sections t hat addr ess i mpact s on residentia
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districts. That's not what 2516 is for in this case.
The second reason why 2516 is not
applicable to this case deals with the fact that the
zoning -- this section of zoning regulations has never
been applied to private school use. W noted four
i nstances in which the Washington International School
has made applications to this Board subsequent to

April 17th, 1989 in which the regul ations were charged

which required special exception approval. In
addition, the Mray School has been here -- been to
the Board on two separate occasions. Agai n,

subsequent to April 17th, 1989.

In each of those instances or in all six
of those instances, the Board of Zoning Adjustnent
approved the special exception use wthout the --
wi t hout applying Section 2516 to those cases. In both
of -- in all of these instances, multiple buildings
exi sted on the school property.

This Board and the Court of Appeals have
correctly and consistently determned that additiona
bui I ding on a school property are accessory buil di ngs.

M/ third point is that when NCRC cane
before this Board in 1998 where we had an existing
principal building, the playhouse building as well was

| ocated on the Ilot. In 1998, this Board did not
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require NCRC to receive approval pursuant to Section
2516.

And | think finally and probably nost
inmportantly, the existing playhouse on the property
and the existing carriage house on the property are
truly accessory uses to NCRCs use of the [larger
property. The proposed use of the carriage house and
the existing use of the playhouse for classroons,
i ndoor notor play space as well as neeting space for
t eacher/ par ent conferences certainly are «clearly
accessory to the use of this property as a child
devel opnent center.

The Cdeveland Park Neighbors pose an
argunent that we believe would really be fraught with
peril for this Board to follow They would have this
Board really adopt a bifurcation the definition of a
principal or accessory use such that a gymasium a
performng arts centers or even a parking garage
utilized for a private school would not require 2516
review no matter how | arge because they were deened to
be accessory uses. However, a building that could be
very small, rmuch smaller in relation to those other
uses which had a classroom space in such a building
woul d need to abide by Section 2516.

In addition, looking at the individual
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space uses of every building on a property would
require this Board to delve into the mnutia of the
internal operations of every child devel opnent center,
private school, college or university that cones
before this Board.

And | think finally one of the nost
inmportant effects is what would be if this Board were
to follow that line and require 2516 review. |t would
be faced with a very vexing question of what about a
facility that has a mx of uses, a gymasium What
woul d you say to the fact that a school has a physica
education requirenent. So, that, in effect, becones a
cl assroom Is then a gymasium a classroon?
Following CPN s argunent, thus a primary use. So,
2516 woul d be required or as an accessory use as the
-- this Board previously and the Court of Appeals has
clearly stated, a gymmasiumis an accessory use.

In addition, a simlar argunent could be
made with regards to performng arts space. If a
bui l ding has an auditorium rehearsal spaces for let's
say both vocal and nusical instrunents, what is that
if you have classroom spaces in there as well as
performng arts space?

W think that all of these issues are such

that this Board should follow the previous decisions
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of this Board as well as the Court of Appeals and find
that Section 2516 is not applicable to this case.

Thank you.

CHAI RPERSON Rl FFI S: Thank you, M.
Tummonds.

M. Nettler.

MR NETTLER  Thank you. Richard Nettler
on behal f of the O evel and Park Nei ghbors.

Let nme approach the -- the issue fromthis
per specti ve. Let's deal first with the -- the issue
about the supposed |l egislative history.

Prior to the adoption of the regulations
now governing principal buildings on a single
subdivided lot in which | was the -- represented the
petitioners who drafted those regulations for the
Zoni ng Conm ssion, the regul ations provided that the
-- any -- anyone seeking to locate a principa
building whether in a residential or a comercial
district was required to either obtain a theoretica
subdi vi si on whi ch conplied with certain area
requirenents that were contained in the regulations
whether it was residential, commercial use, whatever
use. If it was a principal building, it was nore than
one principal building on a single subdivided Iot,

they had to do -- go through a theoretical subdivision
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process.

Al that the regulations did, and when
this was adopted and changed 2516, was provide that
instead of doing it as a matter of right if you net
the area requirenents and you were in a residential
zone, in a residential zone because of the inpacts it
had on residences that if you're located in a
residential zone or if you're in a comercial zone and
you're within a certain distance of a residential
zone, that would certainly apply to a nonresidential
building, you had to neet the special exception
requi rements of Section 2516.

It didn't say and it certainly does not
say 2516 is |limted to a residential building in a
residential district and that 2517 is limted to a
residential building in a comercial district. It
applies to any building, any situation in which you
have a -- two or nore principal buildings on a single
subdivided lot. That is actually -- that's absolutely
cl ear. There's nothing in the regulation that says
ot herw se.

So, then your question has to be -- is
t wof ol d. Onhe is is the additional building that's
being constructed a principal building and two, if

it's -- well, first of all, the question is whether
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it's an accessory use and second whether it's an
accessory buil ding. Because the definition of
accessory building contenplates that it could arise to
the level of a principal building as in the situation
with the pool house in Davidson that we cited to. |If
the size of the building is -- is of such a nagnitude
that it's not the normal or customary size for a poo

house, clearly, a pool house is an accessory use in a
residential area which the court recognized, but
because the pool house was of such a large size in the
Davi dson case, the court concluded as did the -- as
did this Board that it became instead a principal
structure not just an accessory structure.

W're not asking this Board to do anyt hing
different than what it's required to do in any
situation that cones before it, that is, to nake sure
that the proposal that is before it conplies with the
zoni ng regul ati ons. So, if you're a university, you
have certain canpus plan requirenents that allow for
certain accessory uses and certain regulations that
govern those situations. If you're a private school
situation, you'll have certain accessory uses that are
recogni zed as accessory uses for accessory buildings
to private schools and if you're a child comunity

center |ike a private school, there are certain
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recogni zed accessory uses as distinct from principa
uses. That just answers the -- the issues as to
what's an accessory use.

The next question -- and here our position
is that this is not an accessory use because it's
essentially the exact sane use that's being provided
for in the principal building today. |In fact, they're
noving those uses in the principal building to this
building that's -- that's larger or the sane size of
the building that's on the site.

Even if you were to agree that this was an
accessory use and to engage in the analysis that you
must do in every -- any situation when you have
someone who cones before you wth nore than one
principal building or nore than one building on a
single subdivided |ot, you then have to deci de whet her
the size of this building is of such a size that it
takes it out of the category of being accessory
structure and converts it into a principal structure
and here there's no -- there's -- you know, we're
ki dding ourselves if we don't recognize the fact that
this is essentially if not doubling nore than doubling
the size of what's being -- what exists on this site.

Under any rational review of the analysis

that the Court required in Davidson, it is a principa
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bui I di ng. It has been converted into a principal

building even if the use inside of it should you

decide is not -- is accessory.

And -- and the parade of horrors that the
appl i cant suggests to you really is -- is illusory.
First of all, the cases that it relies upon are all
private school situations. The -- the zoning

regul ations recognize the types of wuses that are
accessory to a -- a private school, but it certainly
would not -- it certainly would be the case that if a
-- a private school had a situation where it had a
garage facility and in the garage it located on the
top floor and on the first floor and any other floors
classroons and the garage facility was tw ce the size
of the -- of the school itself that that building
notwithstanding the fact that there is a -- an
athletic use being made of the interior could be
converted under Davidson and into a principal
bui | di ng. You'd still have to make  that
det erm nati on

Here, you have to look at what are the
types of uses that are normally accessory to a child
devel opnent center and the applicant hasn't asked you
to do that. The applicant has asked you to |ook at

sonmething else. It's asked you to | ook away from what
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we' re doi ng. Look at what other people have done on

cases that have no application to us. Look at
school s. Don't look at a nursery school. | cannot
recall and | have -- 1've gone through a nunber of the

-- of the decisions before this Board and |'ve | ooked
at a wvariety of different Larview articles and
regul ations from other jurisdictions. | can't find a
situation where a nursery school or a child
devel opnent center is of the type that's being
proposed here. It's essentially turning this into a

regul ar canpus.

And that's - - first of all, it's
i nconsistent with the -- the old -- the old standards
that created the -- this -- this building here and

they haven't cited to you any situation conparable in
the District of Colunbia involving a child devel opnent
center.

They've relied on one case in their
initial subm ssion. The Naylor, what they call a
preschool which if you look at the Board' s order was
not a preschool. It proceeded under the -- under a
different section of the zoning regulations as a
private school not as a preschool and it involved a
situation, of course, where you had existing buildings

including buildings that preexisted the 1958 zoning
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regul ati ons. So, to the extent that they could have
even have been considered a principal structure under
the current regulations or principal building under
the current regulations, they were grandfathered in
anyway.

The fact of the matter is you have to deal
with a child development center not wth George
Washi ngton University. You have to deal wth a
building that's nore than the size of the existing
bui I di ng. You have to deal with uses that replicate
the uses that are in the principal building.

Under anybody's interpretation that 1've
seen  whet her it's Larview articles or ot her
jurisdictions or this court in this jurisdiction, that
is a principal building. It is a -- it is -- creates
a situation where you have as a consequence two or
nore principal buildings on a single subdivided |ot.

Now, | raised the issue the last tinme that
this would have to be noticed because of the specific
requirenents of the special exception and what 1've
also looked at is whether, in fact, there would be
additional relief that would be required here.
Because if you look at the plans and you agree that
there is a need for a special exception for this

relief, it's not clear that this other principal
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building conplies with the area requirenents of a tax
| ot or 2516 because the rear yard of this building I'm
assumng on Odway looks as if it's less than 25 feet
from the -- from O dway. You don't know that fact
because nothing's been presented to you to -- to
substantiate one way or another whether it neets any
area requirements if it was to be placed on a
t heoretical |ot.

But, that's sonething that the applicant
has the responsibility for doing not you and they' ve
presented you a situation where they' ve left a lot of
things. They -- they left a lot of things up to other
people's inmagination, but which clearly are not
consistent with the zoning regulations and clearly
require sone serious and thoughtful review by the
applicant as to howthis matter goes forward.

Let me deal with one |last issue and that's

this playhouse that they suggest you approved in 1998

as a -- as an accessory building. In the first place,
if you look at your -- the record in the 1998 case and
when we get -- if we ever get into it, we wll do

that, there's nothing suggested as to what's going on

in this -- in this playhouse that woul d cause -- that
would allow you to say that that was -- serious
consi deration was given to that. Just as we have
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argued and | think with nore credibility that the 1998

order limts their enrollnment to 120 students because
that's exactly what they sought and nothing else.
They need to be hoisted wupon their own petard.
Because if you |ook at that order, there's nothing in
the order that suggests you're reviewing any issue
regardi ng an accessory use for this playhouse. They
never got a Certificate of GCccupancy for it anyway
even after the 1998 deci si on.

So, it's kind of late and ad hoc for them
to come here now and say that that's a decision that
you made in 1998 when there's nothing in anyone of the
orders that suggests that you did so.

In closing, 2516 applies. There's nothing

in 2516 that says it doesn't. |It's an accessory use.

If it isn't, it's a principal use. If it's -- if you
consider it an accessory use, it's in a principal
given it's size as the Ofice of Planning | think

adequately pointed out and obviously supports us in
this -- inthis -- on this issue and they are required
to provide you with an adequate basis to go forward in
this and they have not done so either by notice or by
review of a theoretical subdivision that woul d address
whet her they need area variances in addition to the

special exception relief that we think is clearly
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required.

CHAI RPERSON @RI FFI S: Thank you, M.
Nettl er.

Let nme hear from then the parties in
opposi tion. | s Badam, Beckner, Hunsicker, Little,

and ANC-3 -- we'll start with ANC 3.

AUDI ENCE MEMBER VW -- we have no
comment s.

CHAI RPERSON CRI FFI S: How about we do it
this way? |f anyone has comment, they can come up to
the table. How about parties in support? W have
friends and Ms. Marshall.

Then Board nenbers, let nme take questions
from all present to the briefings that we've just
heard and also that submtted prior. Any qui ck
guesti ons?

MEMBER ZAIDAIN. | just -- | have one rea
qui ck. | just need sonme clarification from M.
Tummonds on his argunment on how it relates to the

previ ous order.

Qoviously, there's a lot of -- a lot of
issues here and a |ot of paper. So, | want to nake
sure I'm-- I"'mon the -- I'"'min the understandi ng.

Your argument was based towards the

pl ayhouse and what we approved then in 1998 and not --
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and obviously this carriage house that we're currently
di scussing is new construction. So.

MR TUWDONDS: | guess what |'m saying in
-- in '98, there were obviously two structures. The
-- the playhouse existed and when this Board approved
the NCRC s use, there was the main building and there
was that second structure. In that case, this Board
did not say oh, NCRC you also in addition to receiving
approval pursuant to Section 205, you also have to
recei ve approval pursuant to Section 2516.

MEMBER ZAl DAI N: Vell, | -- | think what

I"m struggling with is how does that relate to the

carriage house. I mean the <carriage house is
somet hing conpletely -- | wouldn't say conpletely, but
IS noticeably different than the -- than the
pl ayhouse.

MR TUWONDS: But, | think -- it goes to

this notice of what they're saying is because we are
putting on another separate structure, the carriage
house which is a structure that is separate from the
existing main building, therefore -- and because in
that carriage house you have cl assroom spaces --

MEMBER ZAI DAI N Yes.

MR TUWONDS: -- classroom spaces all of

a sudden nake that building a principal structure such
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that you now have nore than one principal structure on
the lot. So, it's -- it really goes to because you're
putting a new building and because that building just
happens to have a classroomin it, it's principal. |If
that building was say a gymasium that's accessory
because gymmasium use is accessory to a school use.
That is what we're drawing the analogy to -- to '98.

Just the fact that there is a separate
structure on there. There were two structures in '98.
There will now be three structures.

MEMBER ZAI DAIN. So, you're saying that --
that in essence the way that this Board | ooked at the
pl ayhouse in 1998 is the sane way we should |ook at
t he carriage house now --

MR TUMMONDS: Exactly.

MEMBER ZAIDAIN:. -- in essence.

CHAI RPERSON GRI FFI'S:  Any ot hers?

M. Tummonds, how do you address this
threshold issue of building size as it goes to
accessory or principal?

MR TUMMONDS: | think if -- attached as
Exhibit J to our statenments is the Court of Appeals

decision in the National Cathedral School case. On

page two of that case, | wll read down | guess

starting kind of halfway to two-thirds of the way down
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that paragraph where it starts with nor does. I's
anyone with ne?

"Nor does anything in the regulation inply
that a facility loses that character when it reaches a
certain size." That is referring to an accessory use,
t he gymasi um that was approved by the Board of Zoning
Adj ustnent, the gymasium that was 83,100 square feet
insize. So, | -- 1 don't agree that just by the size
of a building becones such that that then nekes a
principal structure. This -- the Court of Appeals
said you can have an 83,000 square foot gymasium
which is an accessory structure to the NCS case.

CHAI RPERSON GRIFFI'S: And then how do you
address getting us to the private school? As M.
Nettler has laid out, the sections clearly identify
t hose as opposed to child devel opnent centers.

MR TUMMONDS: | guess | think that we're
applying 2516 to -- | think goes back to our
underlyi ng argunment that 2516 does not apply to any of
these uses. 2516 doesn't say that it applies to child
devel opnent centers. It doesn't say that it applies
to private school and it doesn't say that it applies
to universities or colleges. | don't think there's
anything that says we have to treat it differently a

child devel opnent center than say the private school.
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I'm not sure if I'm answering your
guestion --

CHAlI RPERSON GRI FFI'S:  Per haps.

MR TUMMONDS: -- appropriately.

CHAlI RPERSON GRI FFI S: M. Nettler, how do
you address the threshold of building size with a
specific reference to the court case on athletic
facilities? Aso with the addition of a coment by
M. Tummonds' argunent if -- if you required a
cl assroom physical education course, is that not
facilitating additional classroons on the site and,
therefore, out of your definition taking it out of
accessory but making it principal?

MR NETTLER Vell, a couple of issues

First of all, as it -- as the court recognized the
national and the -- and the case that was referred to
the -- they were dealing with an athletic facility for
a public school. There are listed wunder the
definition of a -- of a school -- a private school,
excuse ne -- there is wuses that are described as
accessory uses. There are -- and -- and, of course,
an athletic facility is one of them Those -- those

accessory uses don't apply to a child devel opnent
center.

The court clearly stated in Davidson as |
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-- and | quoted that "The plain |anguage of the
district's regulations by referring not only to
subordinate building but to customarily incidental
uses makes clear that a building is not an accessory
building where given its size, design, and declared
purposes it can reasonably be expected to duplicate
the functions of the main building rather than, in
fact, serving as incidental to those uses."

Now clearly, a pool house as the court
recogni zed in Davidson and as this Board recognized
there are pool houses all over the D strict of
Col unbi a. The problem is if you have a pool house
that is three or four tines the size of what an
accessory pool house is, you then -- (1) you start to
gquestion whether the use is really accessory, but
regardless of whether the wuse is really accessory
because it's doing sonmething else, the fact is that by
its size and by its design, the Board is -- is -- has

the discretion to say that under the regul ations, that

neets the definition of a -- of a -- of a principal
building and, therefore, it isn't an accessory
building and, therefore, isn't allowed on the |ot

because of its size.

The -- the -- the fact of the natter is

it's -- it's -- these are issues -- these are fact
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issues -- as the court recognized in both Davidson and
as the -- in the other case, these are fact issues
that the Board has to decide based on plans that are
submtted to it.

W -- we're -- nobody disputing here the
size of this building. Nobody' s disputing what the
uses are that are being made of this building and
nobody is disputing that this is not being -- that
there is no relief being sought under 2516. The only
thing left to decide is whether given the size of this
building and given all the uses that are being noved
fromthe principal building into this building so that
they could have their classroons here and so that they
could essentially replicate what they had in the

existing building that you essentially have the

school, excuse nme, you essentially have the child
devel opnent center, a preschool. You have a child
devel opnent and preschool . You have two of them on
this site. That's essentially what you' ve got and
when you have two of them on there -- when you have
two of them because you -- you --

CHAI RPERSON  CGRI FFI S: Fol | owi ng that

argunent woul dn't you then need two adm nistrative --
MR NETTLER  Absol utely note.

CHAl RPERSON GRIFFI'S:  -- positions and the
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duplication of everything that runs?

MR NETTLER No, it's not a question of
duplication. The question is whether the size gets to
the point where you're no longer nerely an accessory
bui | di ng.

You can't make reference to -- to the
wel | ness center at George Washington University or to
-- which is a canpus plan issue or to a gymmasi um at a
-- at a public high school or a private high school
Those don't have any application to -- renenber what
we're considering here. A nursery school. VW're
considering children who are ages fromtwo to five who
are brought into a house which -- whose functions are
normally carried out in parts of other people's
houses, nursery schools, preschools, whatever that are
being replicated sinply on a building of the sane size
or larger than the existing building.

That -- that changes the very nature of
what's going on in this site into sonething that

whether it's a canpus as we've called it, whatever it

is, it's a-- it's another principal building.

If you have a situation as -- as you nmde
reference to in terns of -- the regulations don't
require you to replicate it. They certainly didn't

require you to replicate in the pool house situation
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the fact that there is a Kkitchen, bathroons, a
l aundry, a -- or bedroons or anything else or a living
room or dining room in the pool house. The probl em
was the pool house got too big.

CHAl RPERSON GRI FFI'S:  Ckay.

MR NETTLER It got too big. It becanme a
princi pal building.

M5. DWER M. Chair.

MR NETTLER And if you wanted it to be a
principal building, then you had to get zoning relief
to do that --

MB. DWER M. Chairman, could | just
addr ess one point?

CHAI RPERSON GRI FFI'S: Yes.

M5. DWER The difference between the

pool house case and M. Nettler's not been able to

cite any school case in which -- that supports his
view. In that case, you had no other review. A pool
house is a matter of right. They could just put the

pool house in the back of their property.

That's why you have Section 205. You
al ready have a special exception process for a child
devel opnent center. You already have the protections
to review the uses of the building, the size the

bui I di ng, the setbacks, the screening, the play areas,
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al | t he t hi ngs t hat I mpact a residentia
nei ghborhood. So, you have that under Section 205 and

there's no need for a duplicate requirenment by adding

2516.

MR NETTLER \Well, that --

CHAI RPERSON GRI FFI'S:  Ckay.

MR NETTLER -- that is obviously not
correct. If you look at the provisions of 2516, it
addresses a whole bunch -- a variety of other issues
that are not -- and requirenments of reports from ot her

D.C. agencies that are not part of a review for a
child devel opment center

The -- the continuous reference to --

CHAlI RPERSON GRI FFI S: But, do they go to
different elenments that would -- would not be reached
in the special exception for a child devel opnent
center?

MR, NETTLER  Well, it wouldn't be in this
si tuati on. Because as | said here, it looks as if
they need an area variance to be able to --

CHAI RPERSON GRI FFI S: Yes, but that --
that -- if we get to 2516, then that leads us to an
area which is very specific to this.

You' ve rmade the point that no -- M. Dwer

is incorrect in saying that a special exception
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process won't wal k us through all the elenents that we
need to see.

MR NETTLER  Because --

CHAl RPERSON @RI FFI S: That's the way |
interpret it. So, what is different in 2516 that, in
fact, would look -- make us so noved to say yes,
you' re absolutely right in that respect?

MR NETTLER Because the core would
require you to and you -- and, therefore, you are
required to address certain specific issues that are
identified in 2516.

CHAI RPERSON GRI FFI'S:  Li ke what ?

MR NETTLER First of all, that the --
(1) that the requirements of this chapter in terns of
use, height, bulk, open space around each buil ding and
the limtations on structures on alley lots if they
woul d apply are -- are -- are reviewed. That's not --
that's not an aspect which you are to review this
I Ssue.

2516 provi des for addi ti onal area
requirenents than nerely a situation involving a -- a
child devel opnent center such as a certain rear yard
in the front, a rear yard in the back as dealt wth
all theoretical lots that don't apply on -- as a

matter of right situation. You don't have any front
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yard requirenents in a -- in a mtter of right

situation for a building.

It has the -- it has certain requirenments
in terms of access to that -- those buildings on a
theoretical lot that don't presumably apply to a

single ot of record.

It has as you see under Section 2516.5
dealing wth certain open space -- open space -- open
space requirenents and (d) dealing with the boundaries
of where a theoretical lot is |ocated.

In 2516.6, there has to be a common neans
of ingress and egress in that situation. If we're
taking it, you know, in the abstract, in that
situation while it may not apply here, it would apply
in -- in other situations because they're on
t heoretical |ots.

CHAI RPERSON CRI FFI S: But, doesn't that
support the argunent, M. Nettler, that these are
clearly primary or independent, ny word, independent
buildings that need access, need separation, need
density control ?

MR NETTLER They' re independent in the
sense that they are -- it's not so nmuch that they're
i ndependent . It's because of the -- the problem was

the inpact on residential properties that they needed
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t hese control s.

CHAI RPERSON  GRI FFI S: But, isn't that
cover ed in the  special exception  for child
devel opnent ?

MR NETTLER No, because the -- because

here were you're doing it by a theoretical lot as

opposed to two record lots for exanple -- | nean they
could do this as two record lots and they'd still have
other requirenents to neet. If you do it by a
theoretical lot, it's because you ve Ilocated the

building on a portion of your |lot such that you don't
nmeet certain requirenents or can't neet certain
requirenents that a record lot would neet and,
therefore, you have to conply with these additional
requi renents because they have these additional
i npacts on adj acent residential properties.

It's -- there's nothing to -- would
preclude them from if you should conclude that these
are two principal buildings on a single subdivided I ot
fromthemsinply creating two record lots and then the
record lot issue would do away wth some of the
requi renents on the theoretical |lot requirenment. But,
it takes it out of the notion that we're dealing with
a -- two principal buildings on a single subdivided

| ot .
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The fact of the matter is -- and that's --
I think there's a confusion that's attenpted to be
generated here by the applicant as to what are
requirenents if you go forward as a theoretical |ot
under 2516 from the notion under the zoning
regul ations that you sinply cannot have two principal
bui | di ngs on a single subdivided |ot.

In -- in the pool house situation, for
exanple, you can create another theoretical lot to
house the pool house. So, the pool house -- qua pool
house that was being constructed would not be allowed
to be constructed at all because you couldn't do a
2516 type of theoretical lot and you couldn't do a
record | ot.

In this situation, there's an out for the
appl i cants. They either go forward as a theoretical
lot, but they have to go forward as a theoretical |ot
or they go forward as a record lot and they seek
review for -- for that -- for that use --

CHAI RPERSON GRI FFI' S:  Ckay.

MR NETTLER -- separate from what's
being done here, but it's not -- but it can't go
forward as if it was an accessory use to this building
because of it's size, design, and what is being and

how it's being used for.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

211
CHAl RPERSON GRI FFI'S:  Under st ood.

M. Tunmonds, would this other structure,
the carriage house, does that facilitate an increased
enrollment for the school or an increased potential

for occupancy based on the building's square foot

area?

MR TUMMONDS: Yes, as you said, this --
this building wll have classroom space, w Il have
i ndoor notor play space. It wll have neeting space.

So, when the Departnment of Health goes and
takes a look at the licensure capability of this site,
it wll factor in the fact that there is classroom
space in the carriage house.

CHAI RPERSON GRI FFI S: And then can you

address the Board's concern about how an accessory

building could facilitate the expansion of the -- the
primary function of the -- of the primary buil ding?
MR TUVMMONDS: | think this all goes --

all of this Section 2516, Section 205 all go to the
inpacts of a wuse on the adjacent residenti al
nei ghbor hoods. That's what was the purpose behind
2516 is. They felt that prior to the special
exception review process, Yyou were having these
devel opnents of properties such that they were

negatively inpacting adjacent properties.
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Section 205 -- 205.5, one of the factors

that we have to prove is that the center shall be
|ocated and designed so that there wll be no
obj ectionabl e inpacts on adjacent or nearby properties
due to noise, activity or -- or visual or other
obj ecti onabl e conditions.

I think that you have the ability under
205 to take a look at all of the entirety of the
inmpacts of NCRC s use of the property whether that
inmpact is in the existing main building, whether that
impact is in a carriage house so located on the
property or in the playhouse. You have the ability to
take a look at all that and so, that when as M.
Nettler said that we don't know if the side yard is
such, you can take a look at that pursuant to 205.5
and you can say, you know what? W think that this
building is located too close to this property line
because of potential objectionable conditions.

MEMBER ZAl DAI N: | -- 1 -- 1 just want to
-- I want to -- | want to touch on that real quick.

CHAl RPERSON GRI FFI'S: M. Zai dai n.

VEMBER ZAl DAl N: So, are you saying that
under 205 and specifically, you're talking about on
205.6 | think you said or -- or 7. | nean with that

exenpted from say Chapter 2100 which would be the
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par ki ng regul ati ons where we would | ook in the special
exception, we would |look at whether or not you neet
adequate parking and there's no adverse inpacts and
you woul dn't have to fall under that section either.

MR TUVMONDS: No.

MEMBER ZAl DAl N: Do you follow what |'m
sayi ng?

MR TUMMONDS: But , I nmean yes,
absolutely. But, there's also --

MEMBER ZAl DAl N: So, | don't wunderstand
why 2516 is different from the rest of the zoning
code.

MR TUWONDS: Because you could, in fact,
require -- you could condition approval on sonething
which is nore stringent than 2516 would require which
would be -- you just have to look at the standard
What is the required rear yard setback in the R 1 zone
and the R4 zone. You could look at -- you could say
the parking requirenents are X, but because of
what ever use on the site, we -- you could require nore
parki ng than woul d be required under 2100. That's the
authority that you have under 205.

MVEMBER ZAl DAl N: So, you're saying that
because it's in 205 that we have the flexibility to

essentially waive your requirenments for other parts of
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t he zoni ng regul ati ons.

MR TUWONDS: No.

M5. DWER No. No, what we're -- what
we're saying is that --

MEMBER ZAI DAIN. That's the way it sounds.

M5. DWER -- each special exception
stands on its own and to -- to say you need duplicate
speci al exenptions when the intent is being net by one
and has consistently and historically been net by one
it sufficient.

For exanple, a lot of private schools have
child devel opnent centers. They have preschoo
progranms. They don't do a separate special exception
for the preschool program because it's folded into the
school use. You don't require a special exception to
get each individual piece of it if there is a special
exception that fits and that addresses all of the
i ssues.

This Board has historically under Section
205 and under the private school cases |ooked at all

of the issues that Section 2516 is suppose to | ook at.

Wen | --

MR NETTLER Actually, that's not true
If you look at the -- your decision of the -- School
and the Washington National School on -- on Reservoir
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Road, there was requirenents for separate special

exenption relief for the <child developnent center

|ocated there as well as the -- as the -- as the
public -- the private school

But, well, let's look at what's really
goi ng on.

VEMBER ZAl DAI N: Hold on a second before
we -- before we get off of that.

I mean so wunder that -- under that
t hi nki ng, you use the exanple of parking and requiring
nore and -- or requiring less and allow ng nore, so in
essence when sonebody cones in for a special exenption
and we go through the whole process, we can
essentially grant variances it sounds |ike.

M5. DAWER  No, what we're saying is when
-- when soneone cones in for let's say the child
devel opnent center use.

MEMBER ZAlI DAI N:  Yes.

M5. DIWER  Ckay. You -- in addition to

goi ng through the special exception, you have to show

that you neet the other zoning requirenents. W -- we
bel i eve we do. I nean that's why we've raised this
whol e issue of the -- of the parking issue. Because

we're an historic site.

MEMBER  ZAl DAI N: Ri ght. Vel |,
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understand that.

M5. DWER  And -- and if for any reason
you don't neet other requirenents, then you woul d have
to get a variance fromthat. W're not -- we're not
saying that as part of a special exception you can
give variance relief without having it be advertised
or noti ced.

MEMBER ZAlI DAI N:  Yes.

M. DWER What we're saying is that
historically under the special exception review for
school s and child devel opnent centers --

MEMBER ZAI DAI N Yes.

M5. DAWER  -- you have |ooked within the
speci al exception at the neighborhood inpact issues
that were the intent and focus of this new Section
2516.

So, as -- as M. Tumonds has said, the
i npact issues are addressed.

W have not found any situation where you
have required a school whether it's building a
classroom building or a performng arts center or an
auditorium of an athletic facility to in addition to
goi ng through special exception review for the school
to also go through 2516. A few blocks away is the

Washi ngton I nternational School.
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MEMBER ZAl DAI N:  Yes.

M5. DWER | think we attached a plan of
t hat . You can count the buildings that are on that
site. The whole reason that you allow schools to have
accessory buildings and uses and do everything under
this section is that you can have things |ike shared
parking and coordinated |oading and access and all
t hose i ssues. It would -- it would not be in either
t he nei ghborhood's interest or the school's interest
to say that for each building it has to define a
separate lot and do easenents and parking and | oading
for that particular building. It would -- it would
destroy the site.

MEMBER ZAI DAl N But, isn't that the
intent of 2516 to give you relief for that through a
speci al exception?

M5. DWER The intent --

MEMBER ZAI DAl N: You were talking about
cutting up the lots if they principal buildings.

M5. DWER Right. The intent --

MEMBER ZAIDAIN.  And | don't think that's
-- that's not necessarily what we're arguing. W're
still arguing whether or not you need the -- the
speci al exenption process to do what you want to do.

M5. DWER R ght. The intent of 2516 is
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when you have a large site and you're going to be

dividing it and have residential developnent and

you're going to have different property owners to nake

sure that each of those property owners has access to

their property and neets all the zoning requirenents.
It's not applicable to a school use.

It -- it -- it would -- as | said, we
cannot think of one exanple where this Board has taken
that section and applied it to a school use whether
it's a preschool or an elenentary school or a high
school or a college or university use. It's just not
i nt ended.

The other thing about this case is that in
addition to the review that we're going through here
under 205, this is also an historic district. So,
we' ve already gone through review There are anple
protections in the existing review processes to

address inmpact on the nei ghborhood.

MR NETTLER Let ne -- |et ne suggest to
a couple of things. First of all, let's make clear
we're just -- we're talking about child devel opnent

centers. The definition of a child devel opnment center
is different than a private school and what's
accessory under the regulations is different. So,

let's focus in on that first.
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You know, if you look at this, you say to
yoursel f, you know, why -- why should 2516 -- why
should this be a problem for them Because it
shouldn't be difficult for themto create a record | ot
here or it shouldn't be difficult for themto create a
theoretical lot. Wlat's really going on here? Let ne
suggest to you there are two things that are really
goi ng on here.

CHAI RPERSON GRI FFI S: Wll, actually, |
don't know how pertinent that is.

MR NETTLER  Well, it is because it's for
you to understand why there's a principal building and
why their -- their argument is not a credible
argunent .

Because there are two things that are
goi ng to happen whether they do a theoretical lot or a
-- or another record lot. One is there's going to be
an issue to you as to whether the parking waiver that
applies to the house then gets applied to this new | ot
and |I'm going to suggest to you that it wouldn't.
That the H storic Preservation Division of DCRA is
taking the position new construction, new |ots. W're
not -- even in the historic district, we're not
applying a parking waiver to it and, therefore, we got

a par ki ng probl em here.
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And t he second --

CHAI RPERSON GRI FFI S: Yes, | don't think
we're unaware of the road this mght |ead down, but on
-- on the converse which probably will cone up as, you
know, what road are we |eading down when we start
saying we need so nany special exceptions. Because
there's -- there's a potential that there mght be
variance relief.

MR NETTLER You don't need it. That's

why I'msaying it's a red herring because --

CHAI RPERSON GRI FFI S: No, I"mjust -- I'm
just saying perhaps the -- the fruitlessness of
getting into theoretical -- | understand your point.

MR NETTLER Well, it's --

CHAlI RPERSON GRI FFI S: And even so though
that doesn't presuppose that there isn't a strong case
for a variance. That's why | don't want to project
too far out. | want to keep --

MR NETTLER  Well, you were asking -- you
asked before what the -- what would be different --

CHAI RPERSON GRI FFI'S: Yes.

MR NETTLER -- if they were to do -- go
under a theoretical -- under a theoretical subdivision
in terms of the review for 2516. One, in terms of

whet her they get a waiver from parking or not. Ckay.
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That's one issue and two, there would be an issue as
to whether they actually could get a subdivision from
hi storic preservation and historic preservation issue
-- requirenment in terns of how that mght apply to
your review would be different as well.

But, renenber here, we're dealing with a
child devel opnent center and -- and you're asking what
are the consequences and |'msaying it's a red herring
because in the first place it's a -- we don't have the
burden of trying to show you that there are child
devel opnent centers that have gotten relief wunder
2516. That's because child devel opnment centers by
their very nature and by their definition are very
smal | uses. Wiy sonebody would conme in for a canpus
plan type of approach for a child devel opnent center
sinply hasn't been presented to you.

For schools, you got a long history of
what are accessory uses for schools and the
regul ations deal wth sone of those. They' re not
unknown to you. They exist. They' ve been dealt wth

over the last 70 years and you' ve got an established

pr ecedent . You're not going to all of a sudden say
let's see the Wshington International School s
comng in with a gymmasiumand is a -- is a gymasi um
part of a -- normally part of a school? O course it
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is. | nean it says so in the regulations and it's not
-- it doesn't cause you to do anything different.

But, here we have a situation that sinply
hasn't been presented to you because child devel opnent
centers are small, small wuses. They are if you |ook
at the definition a building or part of a building.
They' re not buildings. They're not canmpuses. They're
not buildings that are laid out |ike wuniversities.
They are snmall kids in small places that are dealt
with in small buil dings.

CHAI RPERSON  GRI FFI S: So, we  have
accessory kids, too.

MR NETTLER Not with this situation.

CHAl RPERSON GRI FFI'S:  Very wel |

M5. DWER  And, M. Chairman, if | could
just say that in this case indoor notor activity is
t he gymmasi um for these snmall children

CHAl RPERSON GRI FFI' S:  Ckay.

M5. DWER  That -- that is the equival ent
of the NCS case.

CHAlI RPERSON GRI FFI S: And you're saying
that because that's going to be the primary use for
t hese structures?

M5. DWER  For the carriage house.

CHAlI RPERSON  GRI FFI S: For the carriage
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house.

M5. DAWER It has the indoor notor space
in addition to classroons. So, if you're -- if you're
going to start saying that a gymasium for the
Nati onal Cathedral School is accessory, then the
i ndoor notor space is certainly accessory to the child
devel opnent center.

CHAl RPERSON GRI FFI' S:  Ckay.

M5. DWER  And then what do you say that
the rest of the building isn't and then you have to
separate the building. |It's -- it's a road that this
Board shoul d not be goi ng down.

CHAI RPERSON Rl FFI S: Ckay. M. -- |I'm
sorry. M. Badam if |I'mnot m staken

V5. BADAM : For the record, ny nane's
Linda Badam . | live at 3207 H ghl and Pl ace.

I want to address an issue that was
breezed over rather quickly and that's the certificate
of occupancy that came in 1998 which was presented by
Susan Pickett and the building that it's listed is
3209 Hi ghland Pl ace. It's described as prinmarily
bri ck.

CHAlI RPERSON GRI FFI S: I'm sorry. But ,
where are we going with this?

M5. BADAM : Because the Certificate of
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Qccupancy was for one building and so, when you're
t al ki ng about --

CHAI RPERSON GRI FFI'S: What does that tell
us though? Was the second structure there?

M5. BADAM : The second structure was
there, but the Certificate of Qccupancy wasn't given
for it.

So, when you're tal king about an accessory
use which is what they're saying that this new
building will be, you also need to incorporate the use
of the existing structure and conmbining the two of
themis what you're really |ooking at. Because they
only have a -- a license to operate in the main house
and now they're tal king about using both the carriage
house and the pl ayhouse as an accessory use.

CHAI RPERSON GRIFFI'S: Ckay. | don't think
I"m foll owi ng you. So, what you're saying is we may
be |ooking at two new structures essentially. One's
going -- proposed to be constructed and one isn't.

V5. BADAM : One is there, but has never
been given a Certificate of Cccupancy to be used as an
accessory building or otherwise and there's going to
be a new constructed -- newly constructed buil ding.

So, when you conbi ne those two buil di ngs,

it's foolhardy to say that that's -- that's just an
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accessory use.
CHAI RPERSON GRI FFI S: Ckay. I'"'m not sure
the direct connection of whether there's a Certificate
of Qccupancy goes to that, but | think that's a good
point to bring up.
MR NETTLER Vell -- well, M. Zaidain

had asked the question about whether it was part of

the 1998 --

CHAI RPERSON GRI FFI'S:  No, | understand why
it's inportant to bring the information. "' m havi ng
personally difficulty in -- in getting from a

Certificate of Cccupancy going to now the test of how
we decide principal building and accessory use and
accessory buildings, but that's ny problem | just
thought 1'd share it with everybody.

MR NETTLER Well, but I -- | think the
-- the issue is because if you look at the plans,
those -- the new building and the old building have
been joined together and so, not only the building
ends up being larger than --

CHAI RPERSON GRIFFI'S:  Physically joined is
what you're sayi ng?

MR. NETTLER  Yes.

CHAl RPERSON GRI FFI'S:  Ckay.

MR NETTLER Right. Larger than what --
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QR FFI S: I just wanted to

make sure everyone's clear on what you're saying.

MR NETTLER
Not only is it
bui | di ng t hat

but if you |ook at

| ar ger

the nature of

Correct. Physically joined.

than what the -- the only

had any Certificate of Qccupancy on it,

the uses and the --

and the intensity of the use, it also is a lot nore
than what is at the existing house today.

CHAl RPERSON &Rl FFI S: The conbined two
structures.

MR NETTLER That's right.

CHAI RPERSON Rl FFI S: The intensity of
use.

MR NETTLER R ght.

CHAlI RPERSON GRI FFI S: How do you neasure
the intensity?

MR NETTLER The school, the nunber of
kids that are going to be there, the types of uses
that are in there which are the classroons and all of

t hose types of uses.

CHAI RPERSON CRI FFI S

But, going directly

then you -- you -- you're |ooking at the occupancy --
potential occupancy of the two structures as they
conpare to the main structure?

MR NETTLER Ri ght. There's two |evels
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of inquiry here that the court has said. You |ook at
the size. You --

CHAl RPERSON GRI FFI'S:  Ri ght.

MR NETTLER -- look at the -- the
design. You look at the use and the intensity and in
terms of looking at that, you wusually |ook at the
intensity of that use.

CHAl RPERSON  CRI FFI S: Cay. Boar d
menbers, other questions?

MEMBER ZAI DAIN:  Yes, | --

VI CE CHAI RPERSON RENSHAW  Yes, | do.

MEMBER ZAIDAIN. Wll, do you want to go?
"1l defer to you. 1've already tal ked.

VI CE CHAI RPERSON RENSHAW  Al'l ri ght.

CHAl RPERSON GRI FFI'S: Ms. Renshaw.

VI CE CHAI RPERSON RENSHAW  Thank you, M.
Chai r man.

A question for M. Tumonds. You rai sed
the shade on the carriage house facility increasing
enrollment and 1'd just like to touch back on that
because the size of the carriage house is going to in
your interpretation lead to a possible or probable
increase in the DOH licensing requirenent and I'd Iike
to ask you to what |limt? |Is that going to take the

applicant up to the 181 or 185 or does it go beyond

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

228

that? Because there's a direct inpact --

MR TUMMONDS: Absol utely.

VI CE CHAI RPERSON RENSHAW -- from that on
traffic.

MR, TUVMONDS: Ri ght. Ri ght. As we've
stated in our subm ssions, the applicant has agreed to
cap the nunber of students on the property at any one
tinme at 120.

W've heard discussions back and forth
about the possibility -- well, the fact that you only
have one DOH |icensure capability right now for 108.

W have had discussions with M. MCoy of the

Department of Health. She has reviewed these plans.
She has submtted -- I'mnot sure -- M. Jackson can
tell you from Ofice of Planning whether the

Departnent of Health has submtted its official report
on this matter, but the Departnent of Health has
stated that with the proposed new classroom space as
we've noted in this application, there would be
licensure capability of 150 students. However, we
said we are going to cap that nunber of students at
120.

So, again, we wanted to take that issue
off the table. Wll, you know, you don't even have

the ability to go to that. Yes, we do. W' re not
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going to go that high

VICE CHAI RPERSON RENSHAW s that
per manent ?

CHAI RPERSON GRIFFI'S:  Oh, | don't know why
we ask that question anynore.

VI CE CHAI RPERSON RENSHAW  Like to get it
on the record.

CHAI RPERSON  GRI FFI S: Yes, we see the
value of that in the past. Not for this particular
application however, but for others that perhaps we
have seen. | nean | think that's realistic. | don't
mean to be -- belittle that point. It is clear the
Board feels very strongly if we put a cap on sonething
that we expect it to be nmaintained. But, to have
prom ses which have conme in nunerous tinmes in ny short
period of this, that's schools, applicant, devel opers,
whatever it is make prom ses. They can't forecast
what five years/ten years down the road is in

expansi on plans or needs or requirenents, changes, et

cetera.
So, M. Zaidain, you had a question.
MEMBER ZAIDAIN. Yes, | just want to kind
of get this down to a basic -- sone basic issues here.
By citing 205, vyou're basically saying,
and this is to the -- to the applicant, that this use
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fits in the definition child/elderly devel opnent
center -- child devel opment center as defined in the
zoni ng code?

M. DWER  That's correct.

VEMBER ZAl DAl N: So, is there anything
going on in the carriage house that was related to
services for the parents or principal guardians of the
children attending the center? Anything going on in
that carriage house that was related to those two? Do
-- do you foll ow what |I'm sayi ng?

M5. DWER  No.

MEMBER  ZAl DAl N: If you look at the
definition --

M. DWER R ght.

MEMBER  ZAl DAl N -- of child/elderly
devel opnent center --

MS. DWER R ght.

MEMBER ZAIDAIN.  -- which -- which I think
we agree that this is what this is falling under.

MS. DWER R ght.

MEMBER ZAI DAl N: It says a child/elderly
devel opnent center includes the follow ng accessory
uses: counseling, education, training, and health and
soci al services of the parents or principal guardi ans

of children attending the center. So, are those
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accessory uses being perforned in the carriage house?

M5. DWER Yes, the -- the carriage house
will include counseling space. It wll include
education space, training space, and the indoor notor
activity for the health of the children attending the
center.

MEMBER ZAI DAIN:  But --

M5. DWER  The ot her --

VEMBER ZAl DAl N -- but the -- the code
says for parents or principal guardians of the
children attending the center

M5. DWER Onh, | see what section you're
doing. In addition to --

MEMBER  ZAl DAl N I"'m looking in the
definitions.

VMB. DWER Ri ght. Vell, there will be
sone neeting space | know for parents to come in and
neet with teachers. There is counseling space for
t herapi sts. The school has a very |arge percentage of
their students that are special needs children. So,
t hey do have therapy space for counseling. But --

MR NETTLER |Is that counseling for --

M5. DWER The -- the other -- what --
what | would like to point out is there is another

section of the zoning regulations in the R 1 D strict

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

232

that says any accessory use that 1is custonmarily
incidental to the principal use is permtted and that
is the definition that all the courts have used when
they have |ooked at what is an accessory use and |
would find it very difficult to say that classroom and
indoor notor activity space is not accessory to a
pr eschool .

Section 202.11 allows other accessory uses
customarily incidental --

MEMBER ZAIDAIN. Wit a minute. Gte that
section again.

VB. DWER: Section 202.11. Q her
accessory uses custonmarily incidental to the uses
permtted in the R1 District under the provisions of
this section shall be permtted and the courts when
they' ve | ooked at the definition of, you know, what's
customarily incidental, they |look at private schools.

They |ook at classroom buildings. They | ook at
performng arts buildings and as | said, indoor notor
space and classroons and neetings roons for parents
and teachers in ny opinion and in the zoning treatises
that 1've looked at 1is clearly accessory to a
preschool .

MEMBER ZAI DAIN. Ckay. Thank you.

CHAlI RPERSON GRI FFI S: Any ot her questions
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fromthe Board for clarification on this issue?

In which case, I'm-- |I'msensing the fact
that the Board needs just ten mnutes to quickly
deli berate on this. So, why don't we do that in
executive session and return and see if we can take
action on this.

(Whereupon, at 4:54 p.m off the record
for executive session until 5:23 p.m)

CHAI RPERSON (Rl FFI S: Thank you all very
much for your patience.

| believe the Board has sone deliberation
that we can take on this. | think we've had
substantial information on both sides regarding the
issue and it's -- it's clearly comng down to the fact
of how we regard the proposed construction as shown in
the application and I'd open it up for people to begin
di scussi on.

MEMBER ETHERLY: M. Chair, if --

VI CE CHAl RPERSON RENSHAW "1 -- 11
yield to ny coll eague.

MEMBER ETHERLY: Thank you very much, M.
Renshaw.

Just -- just very briefly. First of all,
I think that the briefing both orally and in witing

was -- was very good on both sides.
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It's a very close -- close call in ny
thinking, but | think -- | think the problem that the
applicant runs into here is the nature of that second
-- that second buil di ng.

Sone of the -- sonme of the case -- case

law that was cited speaks to that issue of accessory

versus principal use and | believe one of the cases
invoked the language that if -- if essentially the
first building were to burn down, would you still be

able to do what you want to do in that second buil ding
and | think it's -- it's a pretty close call, but it's
ny sense, just one Board nenber speaking, that | think
you can still do what you're set for to do in that
second building and that creates a concern.
So, in ny mnd, | see this as a principal structure.
I think the challenge cones into how you
then deal with that and 1'd -- I'd be interested in
sone nore discussion because |'m not certain if the
2516 is the cleanest fit wth respect to how do you
resolve that issue, but | think on a very, very
fundanmental question of accessory versus principal
use, | think you're closer to principal use wth
regard to that second building than an accessory use.
CHAI RPERSON GRI FFI S: Ckay. Let's hear

nore deliberation on that specific issue and that is
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is -- have you found it to be primary or accessory
structure?

Ms. Renshaw.

VI CE CHAI RPERSON RENSHAW  Yes, thank you
M. Chairman.

First of all, | too want to commend both
parties, the applicant and the opposition through M.
Nettler for the materials advanced to the Board. They
made for in ny opinion very intriguing reading and |

found nyself not just reviewing this material once,

but several tines because | wanted to bounce the
i deas. It was as if you were sitting in front of ne
and we were having a -- a debate. So, in that regard,

| appreciate the work that you all have done.

But, aided by this deliberation today, |
find that the carriage house is indeed in ny mnd a --
a principal building not an accessory building and --
and I was led into this because of the use and then
al so because what was on ny mnd was the -- the fact
that this additional space is going to trigger or it
could trigger or it could possibly or probably trigger
additional children on site and so, with that, | kind
of packaged it all and led to the conclusion that this
is indeed a -- a principal use not an accessory

bui I di ng.
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CHAI RPERSON Rl FFI S: Thank you, M.

Renshaw. Ohers? WM. Zaidain?

MEMBER ZAI DAI N: Wll, 1 guess | -- |
would just -- | nmean | -- | think the dial ogue that we
had with the applicants during the -- the question and
answer kind of stated -- kind of outlined ny position.

| nean | agree with Ms. Renshaw and M.

Etherly first on the quality of the presentation we
got fromthe -- the applicants and the parties.

It's extrenmely informative on how to do
these things and it kind of brings to l|ight sone
definite -- what's the word I|I'm looking for --
inmpracticalities in the zoning regul ations, but they
are what they are and that's what we have to | ook at
when we have devel opnents |ike this.

But, to ne, it canme down to | ooking at the
fact that this is a child devel opnment center and that
205 does to apply in that sense and that it does fall
within that definition and the Iist of accessory uses
and | just don't see how we can deemthis an accessory
bui I ding and an accessory use given those paraneters
and 1'll leave it at that. So.

CHAI RPERSON (Rl FFI S: Not the strongest
definition or rather --

MEMBER ZAl DAI N: No, it's not and that's
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what -- that's what nmakes it a little frustrating.

CHAlI RPERSON GRI FFI'S:  Per haps not.

MEMBER ZAl DAI N: But, as | said, it is
what it is and that's why we have a Zoning Conmm ssion
menber here today.

CHAlI RPERSON GRI FFI S: Let me clarify. I
nmean | think you would agree that it is -- it is
fairly definitive in its outline what accessory uses
are, but --

MEMBER ZAIDAIN. It is.

CHAl RPERSON &R FFI S: --  whether that
actual realistic or practical or should be redefined.

MEMBER ZAl DAl N It certainly doesn't
provide a lot of flexibility so to speak for a |arger
scal e child devel opnent center such as this.

CHAl RPERSON GRI FFI'S: I ndeed not.

MEMBER ZAl DAl N: And how and the proper
way to review them

CHAl RPERSON (Rl FFI S: W are, in fact,
faced with a fairly unique situation |I think which is
evi dence of both sides of the argunent.

Any ot hers? Comments.

COW SSI ONER HOOD: | just want to concur.

CHAI RPERSON GRI FFI'S:  Yes, M. Hood.

COW SSI ONER  HOCOD: | would just concur
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with ny colleagues. |'ve been kind of quiet because |

can tell you that | have flipped back and forth in ny

seat for the past hour and a half or so on -- on
whether or not -- which way to go and whether or not
205 and was it 2516 apply. | thought it did, but I

wasn't sure as Board Menber Etherly said whether it
was a clean fit.

But, | do think that we need to go in a
direction where it's a clean fit, but I -- 1| still
would say that carriage house to nme looks to be a
principal use and | would agree with the comments of
all ny coll eagues.

CHAI RPERSON CGRI FFI S: Ckay. M. Hood, |
appreciate those comments and it leads us directly
into the next. What |I'm hearing from this Board is
the majority feel that with the information presented
orally today and the witten subm ssions, that they
have decided by mgjority that it is, in fact, a -- a
princi pal use in the proposed construction.

| -- M. Hood, you've -- you have stepped
into what | have also understood from this Board as
difficulty in looking at the direct correspondence to
2516 exceptions to building lot <control for this
particul ar application.

Let nme put out that, in fact, in the
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deliberation and reading an aw ul lot of the
regul ations and exploring ourselves in the executive
session, that | believe it would be and I'Il take note
of opposition from ny Board nenbers. Per haps nore
appropriate to |ook under Section 3202.3 for a
variance. 3202.3 does cover -- 1'll read it directly
as fliptoit. No, I'msorry. 3202.3 | think is what
| nean. Yes, i ndeed. That's why we need |onger
br eaks.

But, goes to the fact of how a variance
can cone in as it relates to two primary structures on
a single lot. That would be our direction. | do not
believe unless the Board nenbers feel it necessary
that we need that -- well, here is what | propose if
-- if folks are anenable. O course, that would
create a variance for this case and also a special
exception, of course, under 200 or 205.

W can either have briefings on that or
what | would suggest rather is that that be sonmewhat
our direction to the applicant and the applicant, of
course, is free to decide how they would proceed in
this. | think we can take up the other issues today
that are before us and -- and see then again how far
al ong we go.

Any conments on that? Am|l clear?
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MEMBER ZAIDAIN: No. Are you asking us to

give a clear direction on what relief for themto seek
or --

CHAl RPERSON GRIFFI'S:  Are you in agreenent
that 2516 was not a perfect glove fit for this
application and that you had difficulty with seeing
how this application would fit into that and the
variance and are you anenable or are you nore inclined
to look at 3202.3 in -- in dealing with principal
structures on a single lot?

MEMBER ZAI DAl N: I do agree wth the
problens with 2516 as you -- as you stated, but it
seens to ne there are sonme other ancillary things
her e. | -- | assune we're going to get into a
di scussion now that we've a determnation about re-
adverti sing.

There is a nmotion for a continuance. I
woul d assunme -- | have not read the letter from the
applicant, but | would assunme it's to keep working
with the District agencies given their reports.

CHAI RPERSON GRIFFI'S: R ght.

MEMBER ZAIDAIN  Wiat |'msaying is --

CHAI RPERSON GRIFFI'S: W need to over this
first issue.

VEMBER ZAl DAl N: No, but what 1'm saying
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isis all that may cul mnate together to do -- to give
a clear direction on the relief. That's -- 1 rmean
there may be sone refinenments to the plan or -- or --
or what ever. ['m just -- | don't want to |lead the
applicant in a direction that -- and shut the door on

ot her avenues that they may need to cone back to
| ater.

CHAI RPERSON (Rl FFI S: Ckay. | can hear
from ot hers because --

MEMBER ZAI DAIN.  That's just ny opinion.

CHAI RPERSON GRI FFI S: -- M. Zaidain, |
think -- what | understood from the mgjority of
conments is that you -- you were pretty much convi nced

based on the record currently that there are two
primary structures on this lot.
MEMBER ZAI DAIN. | am convi nced of that.
CHAI RPERSON GRI FFI'S:  Therefore --
MEMBER ZAl DAI N: I don't think that's

goi ng to change under --

CHAI RPERSON GRI FFI S: -- we're not under a
speci al exception at that point and ny only -- ny only
cooment to it is that | -- | have sensed in the

conversation fromthis Board difficulty in seeing how
2516 directly fits the relief sought for this

application and so, what -- what | am indicating for
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discussion is a direction that the application may
ook to that may be nore of a direct fit to the relief

that would be required in this application.

MEMBER ZAl DAl N: | think that's fine. |
mean | --

CHAI RPERSON GRIFFI'S: | don't think we can
require it.

MEMBER ZAI DAIN.  Yes, | -- okay.

CHAl RPERSON (RI FFI S: W can anend the
application inmrediately and go on, but | think that
based on -- based on the anount of detail that's

already comng out that I think it would be nore w se
to let the applicant decide.

MEMBER ZAIDAIN. That's basically what |'m
saying, but | will defer to the rest.

VI CE CHAI RPERSON RENSHAW  But - -

CHAl RPERSON GRI FFI'S:  Ms. Renshaw.

VI CE CHAI RPERSON RENSHAW M. Chairnman
and colleagues, if and when this is re-advertised, |
woul d ask for a better description of the application,
a nore conprehensive description of the application.
Because | struggled through the description as it is
[aid out now. Because after reviewing all of the
materials, it didn't match and so, | would charge the

applicant with making sure that whatever description
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is presented to the Board and to the public that it
really reflect what is happening at the school -- at
the child devel opnent center and what you're
requesti ng.

CHAI RPERSON (Rl FFI S: Ckay. And Board
nmenbers, other questions about that process and here's
what |I'm going to do. | am going to ask that the
applicant mnmake comment to our deliberation at this
point and then we can nake a formal notion if -- if so
required and we wll have rebuttal or additional
coment fromthe parties.

MEMBER ETHERLY: M. Chairman, if | nay,
just with respect to what you' ve outlined as an
appropriate next step, | would be in agreenent wth
that -- with -- with that avenue. Clearly, perhaps
the nost inportant thing that you stated was the fact
that the applicant is not -- should not consider
t hensel ves bound by the suggestion. As is the case
with any applicant, they nmake the determ nati on about
what relief they seek.

But, | believe the issues surrounding 2516
once you -- once you nake a determnation that that
mght be applicable and you start |ooking at the
relevant test under that provision, there's sone

chall enges there that | think would be difficult to
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conply with especially as you deal wth a theoretical
| ot subdivision and those types of issues and sone of
that was alluded to in the applicant's argunent
regarding the applicability.

| still think the outcone is appropriate,
but | think the -- the Chairman's suggestion gives the
applicant sonme guidance as to how to best make this
work not from the standpoint of any kind of indication
that approval would be forthcomng. | think the Chair
is definitely stating that, but just with regard to --
to what addresses the challenge that you face now with
the fact that you have what anounted to principal
bui Il dings on the -- on the subject property --

CHAlI RPERSON Rl FFI S: You bring up an
interesting point that wanted to continue on and that
is what was our difficulty with 2516 and as we heard
di scussed, ny difficulty with 2516 it seens that all
the provisions that were to be looked at really did
lead to a nultiple developnment on a large track. I
mean even the fact of what is referred to for review
from Ofice of Planning, you know, it goes to big
i ssues even of urban design. I nmean we're talking
about urban design. That -- that seens to ne not just
| ooking at specific little building, you know, one on

a -- on a big lot but rather a large track type of
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review process. You know, entire public safety issues
were al so brought up. So, that's the difficulty in --
in continuing under 2516 in -- in ny opinion.

kay. QO hers?

MEMBER ETHERLY: Just --

CHAlI RPERSON GRI FFI' S Yes.

MEMBER ETHERLY: -- just to piggyback on
that, M. Chairman, in terns of the deliberative
aspect of this, the interesting thing about -- about

-- about this question is that to an extent, you both

had a piece of it right. In that, | think the
applicant had a point that 2516 once again is -- is
not quite the fit. | didn't go all the way with you

and say that it just didn't apply altogether. Because
I think as the -- as the party opponents raised, there
neverthel ess are sone issues raised and |'m not saying
one way or the other dispositively, but there's somne
issues raised by this -- this entity or thing and | --
| say that with all due affection regardi ng NCRC

And how do you characterize it because
there is a challenge of the fact that we're talking
about a child devel opnent center. But, there's sone
interesting and new things happening here that we
haven't necessarily seen before. How do you deal with

that challenge and -- and do it in such a way that you
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don't do a disservice to the existing zoning regs and
-- and be sensitive to what you're bringing before us.

So, | think -- | think that's -- that's
the additional piece to where -- where the Chair was
heading in that. So, you got a piece of it right and
the question is how do we work that into -- into re-
advertising or noving forward with this case.

Thank you, M. Chair.

CHAl RPERSON GRI FFI'S: Ot her Board nenbers.

Ms. Dwyer.

M5. DWER M. Chairman and nenbers of
the Board, on behalf of the applicant, we would |ike
to anend the application then to request a variance
from Section 3202.3 and re-advertisenent so that we
can go forward with this project and | realize that
they'll have to be, you know, additional delay in
terns of the scheduling of the hearing to permt the
re-advertisenent, but we very nmuch want to do that and
t ake your direction and nove the project forward.

MR NETTLER Can | nake one comment ?

CHAI RPERSON GRI FFI'S:  Absol utel y.

MR NETTLER Thanks. As -- it's always
difficult for an attorney to recognize a failing on
his part, but | struggled to find 3202.3 because |

knew t he | anguage existed without finding the section.
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But, | think you re absolutely right and
-- and it is a variance issue because 2516 would --
would conme in only if the way the applicant tried to
resolve the issue was by doing a theoretical
subdi vi si on

CHAl RPERSON GRI FFI'S:  Exactly.

MR NETTLER But, 3202.3 nakes it clear
that once you' ve nmade a decision that it's a -- two
principal buildings and you don't have a theoretica
subdi vi si on before you, you have to get a variance.

CHAl RPERSON &Rl FFI S: So, you don't
di sagree and object to the applicant's --

MR NETTLER | don't disagree. You would
have to re-notice the case.

M5. DAWER We're in agreenent

MR, NETTLER W are in agreenent on that
issue. That's correct.

CHAI RPERSON CGRI FFI S: It took two hours.
kay. Well, that pleases nme. | think -- | think this
Board has a ot to thank as it's already done with the
subm ssions fromthe parties that did and also our --
our staff and corporation counsel.

That being said, then let's take up the
issue of -- of parking so that we can have clarity on

that, too. That is one of the issues that was brought
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up. I'mgoing to ask for -- you can certainly conment
about it in terns of the applicant and the parties in
t he case.

Oh, | guess | should offer an opportunity
to any of the other parties either in support or
opposition to nake coment as the applicant has done
and one of the parties in opposition to the direction
that we've now taken which | can reiterate if people
are unclear which is one reason to approach the table
or wth conments one can approach the table.

"Il give you a nonent to get the bravery
and the blood flowing in the |egs.

And if no one does approach then, we can
nove on and | ook at the parking. Parking requirenent
was brought up. If we look at -- sorry. h, I'm
sorry. There -- see there it is.

MR HUNSICKER. M/ nane's Steve Hunsicker.

CHAl RPERSON GRI FFI'S:  Yes, M. Hunsi cker.

MR HUNSI CKER: Could I -- [I'm unclear
about the period of tinme that the re-advertisenent --

CHAI RPERSON CRIFFIS: That's an excell ent
point and what I'mgoing to say is as we end this for
today, | wll nmake absolutely clear that everyone
knows what the timng is on the advertising and when

the next set hearing will be.
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But, it's not going to be tonorrow. | can
guarantee you that.

M. Nettler, you're and all the parties,
are you in receipt of the application to certify
historic buildings for D.C. Zoning Regulations which
was submtted by the applicant today? |s everyone in
receipt of that? M. Nettler, are you in receipt?

MR NETTLER The fact that the -- that
the building has been certified as a contributing
bui I di ng, correct.

CHAI RPERSON G(RIFFI'S: It seens to ne as |

read this the ot and square have been certified.

Do you -- do you di sagree?

MR NETTLER | don't disagree, but it's
-- what | would have a disagreenment with is to what
affect this is. Because as | understand it, you can

guestion the Ofice of Planning on this. That in the
-- in the break, that the Ofice of Planning called
and while this does provide a certification, it does
not provide a waiver. That the Departnent of Consuner
Regul atory Affairs has not yet -- not yet decided
whether to grant the waiver that was sought only
recogni zing that it has a certification before it.

So, that issue still have to be deci ded by

the Departnent of Consumer Regulatory Affairs and --
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and you can ask the O fice of Planning regarding that.

M5. DWER | would submt --

CHAI RPERSON GRIFFI'S:  I'msorry. Yes.
M5. DWER | would submt that the Board
of Zoning Adjustnment can make that decision. In the

prior case, the Board decided that the exenption
applied to the site back in 1998 and that is
ultimately a Board decision. So, it's before the
Board appropriately for you to deci de.

MR NETTLER Well, actually, that's not
exactly what happened. In the -- in the prior case,
there was a Zoning Admnistrator letter that required
themto get -- to get a variance for that. That issue
then becane before you as to whether they should or
shoul d not and that can get -- we can get into a whole
di scussion as to why they should or shouldn't, but the
fact of the matter is Departnent of Consumer
Regul atory Affairs hasn't yet decided whether to grant
a wai ver and while they're going to be going through a
re-notice period anyway, it's -- it's premature for
you to take any action on this while the Departnent of
Consuner Regulatory Affairs is doing sonething wth
it.

M5. DWER | -- | disagree. Because the

-- if the Departnment of Consuner Regulatory Affairs
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makes an erroneous decision as they did the last tine
and it cones back to the Board, the Board is the
ultimate decider. W are talking about re-advertising
the case and if there's any variance relief that is
needed, we need to know that today so that both
vari ances can be noti ced.

CHAl RPERSON GRI FFI S: M. Nettler, let's
| ook at 2100.5. No additional parking spaces shall be
required for an historic landmark or a building or
structure located in an historic district that 1is
certified by the State H storic Preservation Oficer
as contributing to the character of that historic
district.

MR NETTLER Right.

CHAlI RPERSON GRI FFI S: Am not holding in
the submssion a certification of the historic
bui | di ngs and does that not include --

MR NETTLER Ri ght. And -- and -- and
the issue before the Departnment of Consumer Regul atory
Affairs is not with regard to the existing building.
It's regard to whether their should be a waiver for
t he new construction. The new construction is not a
-- or historic buildings obviously. They're not built
yet. But, the Departnent of Consuner Regulatory

Affairs is --
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CHAl RPERSON GRIFFI'S:  Ms. Dwer, is this

-- is this -- there's an issue which | think we'll
need to clarify for the Board knowi ng what |'m hearing
in ny other ears. |s whether -- how -- what's the
threshold for us? Is it that it is, in fact,
certified by the State H storic Preservation Ofice as
contributing to the character or is it the DCRA that
then grants the waiver?

MR NETTLER Vell, in -- in the nornal
situation where you don't have a special exception or
variance situation before you, if the DCRA in the
first instance nmakes a decision as to whether to grant
a waiver based on a certification and in a nornal
situation where you have a contributing building and
you're putting additions on the contributing, of
course, you do get a waiver. That's -- that's a
typi cal situation.

But -- and you can verify this from the
Ofice of Planning. As | understand the Departnent of
Consuner Regulatory Affairs though 1is evaluating
whet her new construction particularly of the -- of the
intensity of this is entitled to the waiver that would
otherwise go to the building itself.

CHAI RPERSON GRIFFI'S:  Well, it goes to the

direct question then is this waiver -- is your
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understanding, M. Dwer, that this application and
the certification for a State H storic was | ooking at
the proposed work and thereby certifying that the --
t he new construction.

MB. DWER Absol utel y. That wai ver was
following the staff report which we attached as
Exhibit G in our prehearing submission in which the
H storic Preservation Review Board reviewed the entire
project and determned that the additions were
conpatible and consistent with the character of the
historic district.

CHAI RPERSON GRI FFI'S:  Contri buti ng

MB. DWER Ri ght . Contri buting. So,
followi ng that --

CHAl RPERSON GRI FFI'S:  kay.

M5. DWER -- they issued the exenption.

CHAl RPERSON GRI FFI'S:  Ckay.

MR NETTLER No. No, that's -- that's
not what happened and you can talk -- you can ask M.
Steingasser. Talk to the staff.

CHAlI RPERSON GRI FFI S: | know. You Kkeep
saying that. | think we'll refer to her in a nonent.

MR NETTLER  Ckay.

CHAI RPERSON GRI FFI S: But, | want to get

sone clarification in front of --
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M5. DWER And -- and the -- the 1998

order which we attached at Exhibit D says that at that
point in tine the Board determned that a parking
variance was not needed because of the zoning
regulations which exenpt historic structures from
provi di ng additional parking when the use is changed.

MR NETTLER That was for the existing
historic structure not for new construction.

CHAl RPERSON GRI FFI S: | understand that,
but you can get a waiver from the -- the State
H storic Preservation Ofice for a contributing
buil ding --

MR NETTLER The State H storic
Preservation Ofice does not give waivers.

CHAI RPERSON GRI FFI S: ["m sorry. You get
the certification fromthe State H storic Preservation
Ofice and the certification is all -- is the only
thing that our regul ations ask for.

Let's go to O fice of Pl anning.

MB. STEI NGASSER  Thank you, Chair man.

W have asked the Zoning Adm nistrator to
weigh in on this determnation. VW were | ooking at
Section 2100.6 which is if we turn the page at the top
of the page which tal ks about when the intensity of

use of a building or structure existing before 1958 is
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increased by an addition or addition of enployees,
dwelling unit, gross floor area, seating capacity or
other unit of measurenents specified in 2101. Parking
spaces shall be provided for the addition or
addi ti ons. So, we -- we have asked the Zoning
Adm nistrator to weigh in on this particular issue.

What's before you now is indeed a
certification from the Hstoric Preservation Ofice
that -- that the existing structure is contributing
It is not -- it is ny understanding that it is not
their intention that this serve as a parking waiver as
approved by HPRB. HPRB does not have the authority to
grant parking variances but rather --

CHAl RPERSON QR FFI S: No, | understand
t hat . Let's -- let's go to that point and -- and
poi nt six goes to intensity of use.

M5. DWER M. Chairman, if | could
address --

CHAI RPERSON GRI FFI S: The parking -- the
parking as we calculated goes to nunber of enployees
and, therefore, we would have to establish that either
the nunber of enployees is increasing or actually
there's no increase in enployees for the school or
they're increasing in less than 25 percent. That

woul d al so give them a wai ver from parking.
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Yes.

M5. DWER  And ny point is that back in
1998 when the applicant cane before the Board, they
were increasing the intensity of use at that tine.
They were adding nore children. They were addi ng nore
staff and the Board did not |ook at this section
because it -- the -- the historic district exenption
applies regardl ess of Section 2100. 6.

CHAI RPERSON Q(RI FFI S: Yes, but that was
cleaner. Wuldn't you -- wouldn't you agree? It was
cleaner with just the historic building and | don't
think what's in dispute is the designation of the --
of the --

M. DWER R ght.

CHAI RPERSON GRI FFI'S:  -- existing.

M5. DWER But, for a -- but, for a use
like this, it's not the square footage of the building
t hat determ nes the parking.

CHAI RPERSON GRIFFIS: | agree it's not the
square footage of the buil ding.

MB. DWYER It the nunber of children or
staff.

CHAl RPERSON GRI FFI'S:  Right.

M5. DIWER In this case, staff. So, that

change in 1998 regardless of whether there was new
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construction and it is changing again now, but it's
the sane test.
MR NETTLER That can't be. Remenber ,

you just decided that this was another principal

bui | di ng.

If they are unable to get variance, their
only -- the only avenue of relief is either to do a
t heoretical subdivision or a record lot. That -- it's
-- it's -- you can't argue that by creating the new

ot that you now have a historic structure on the |ot.
That's not what's being done here.

That's why the Departnent of Consuner
Regul atory Affairs is looking at the issue to
determ ne when you have this type of intensity of
devel opnent on a site whether the waiver should not
only cover -- goes beyond nerely the historic building
on the site and covers the new constructi on.

It's not just because you have an increase
of enpl oyees. You have an increase in gross floor
area and -- and parking spaces that would otherw se

apply to that gross floor area which is a conponent of

-- of -- of schools when you |ook at the nunber of
par ki ng spaces and -- and other issues and that's why
it's -- it's | think in the first instance best left

for the Zoning Adm nistrator to nmake a determnation
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in this instance or for them to -- to seek a, you
know, a variance on this issue as well.

CHAI RPERSON GRI FFI S: Al right. Vel |,
here's where | am and then | want to hear from the
other parties that's approached.

| think that there -- there would be no
additional parking required if the -- if the new
construction was actually certified as contributing to
the character of the historic district in which it's
|ocated, if the intensity of use as classified for
par ki ng under Chapter 21 did not increase nore than 25
percent or if, you know, in another saying -- well,
no, then that would it.

So, let's hear.

MR NETTLER Can | just say one thing? A
-- a Review Board does not say that new construction
becomes contributing. The -- the standard of the
preservation law isn't conpatible --

CHAlI RPERSON GRI FFI S: | do you refute --
I don't understand then what 2100.5 tells ne. It's no
addi tional spaces shall be required for an historic
andmark or building or structure located in an
historic district that is certified. |If they can --

MR NETTLER Right. The --

CHAI RPERSON  GRI FFI S: Any building or
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structure can get certified.

MR NETTLER Ri ght. But, the new
construction doesn't get certified as contributing.
The new structure --

CHAl RPERSON GRIFFI'S: Wy can't it?

MR NETTLER: Because under t he
regul ations, a contributing building has to neet a --
it goes into what are called period of significance
issues for historic districts. You have to have been
-- this gets into a very, very esoteric discussion on
-- under existing regul ations.

CHAI RPERSON CGRIFFIS: W got tinme. W're
here all night.

MR NETTLER Ckay. This gets into

very --
CHAI RPERSON GRI FFI'S:  Now, actually not.
MR NETTLER But -- but, the issue is
when -- when you -- when you get approval for new
construction, the -- the review that's done is whether

the new construction is conpatible with the historic
district.

CHAl RPERSON GRI FFI'S:  Ckay.

MR NETTLER Not whether it becones a
contributing building in itself.

CHAI RPERSON CRI FFI S: So, you're saying a
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cannot be

VR NETTLER: It can never be a

contributing building.

CHAI RPERSON (Rl FFI S: How long does it

take for a new building to get certified?

It has to

turn old sonmehow? | nean is that what you' re saying.

MR NETTLER You'd have to change the

period of significance for -- | nean --

CHAI RPERSON (RI FFI S: You can tell 1'm a
big preservation. I"m probably pissing sone people
off. But --

MR NETTLER  Yes, you have the

period of significance and then it has to

change the

be -- the

rule of thunb is 50 years. You can do it for less

than 50 vyears, but you would have to change the

peri od. For exanple, they're doing
Ceor get own next week? Next week.

CHAl RPERSON GRI FFI'S:  Ckay.

that wth

MR NETTLER O this -- this week.

CHAlI RPERSON QR FFI S Are
agreement, M. Dwyer?
M5. DAWER  Excuse ne.

CHAl RPERSON (RI FFI'S: Do you --

you in

are you in

agreenment in ternms of that a new construction in an
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historic district --

VB. DWER: No, I'm -- ['m in
di sagr eenent . | -- 1 believe that when the Review
Board reviews a project and in this case they review
the entire site. They reviewed the new construction
on the site as it relates to the -- the -- what they
term the principal or nmain building that their
determ nation can be that the existing buildings and
the new construction are contributing to the character
of the historic district and when they signed that
form that is in essence what they were saying.

CHAI RPERSON (Rl FFI S: Ckay. Il want to
give a chance to the other party to speak

M5. BADAM : Linda Badam again. | wanted
to respond to a statenment Ms. Dwyer made referring to
t he 1998 BZA heari ng.

In a conversation between M. Watson and
Kay Stafford the Director of NCRC at the tine on page
eight, question from the attorney "In the last five
years, has the nunber of staff or nunber of children
changed at the center?" Answer "No."

So, it directly contradicts what Ms. Dwyer
just said that the anount of staff and child
enrol | nent had i ncreased.

M5. DWER  The 1998 case was for approval
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of the Certificate of Cccupancy change from 90 to 120

children at any one tine. That was a change of
intensity of use.

CHAI RPERSON (R FFI S: Cay. Is that
clear? You disagree. Correct?

M5. BADAM : | disagree.

CHAl RPERSON GRI FFI' S:  Ckay.

M5. BADAM :  Yes.

CHAI RPERSON &Rl FFI S: Questions, Board
menbers? Ckay. Thank you.

Board nmenbers? Were are you?

VI CE CHAI RPERSON RENSHAW  Where are you?

CHAlI RPERSON GRI FFI S: Par ki ng. Here's ny
under st andi ng. Having heard this discussion, the
whol e point and purpose for this Board was to if we
could definitively establish whether parking would be
required, whether there would be relief from any sort
of parking, and | don't know where you are with that.
Whet her you feel that there's a definitive direction
that we can take from or whether you set themall off
to figure it out for thensel ves.

I -- 1 thought that we -- perhaps we m ght
cone together at least in a mgjority wth an
understandi ng of how we would | ook at parking or how

definitively to | ook at parking for this application.
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MEMBER  ZAl DAl N Vel |, this is an

application to DCRA. Right? They're suppose to --

CHAlI RPERSON GRI FFI S: | mean our zoning
application.

VEMBER ZAI DAl N: Ckay. Ckay. vell, |
just want to make sure | understand what [|'m | ooking
at. This is -- been part of an application and a
certification. The way | read this and then what -- |
think what we need to -- to understand is what exactly
is being certified here.

| mean you see a note. | hereby certified
that this property is either an historic landmark or a
building and then you also see the notation for a
square and lot, but then it also refers to an address.

So, | think we're in a position we're
trying to determne if the new construction here,
i.e., the carriage house is part of this certification
and [|'Il be honest. Il -- 1 can't make that
determ nation right now. Unless -- | nmean unless
there's additional information that can be presented.

CHAl RPERSON GRIFFI'S:  Ckay. Well, here's
the situation | think we're facing. W're -- we're
having to re-advertised this which will give us the
| engt h. The applicant can |ook at that. Certainly,

it's heard our concerns and comments and as we -- as

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

264

they put together the new advertising, they wll see
fit to which direction to take. If we return on
whi chever date and tine we set this for a new
schedul e, we may have this discussion again and that's
what | woul d just have everyone prepare for then.

M. DWER  Then, M. Chairnman, on
behal f --

CHAI RPERSON GRI FFI'S: Yes.

M5. DWER -- on behalf of the applicant,
what we would do is just advertise in the alternative.
So, in the event you decide that a parking variance
is needed, it wll have been advertised and we are
protected then. So, the application would be anended
then to include both of those variances, parking as
wel | as Section 3202. 3.

CHAI RPERSON GRIFFIS: | think that's w se.
How at this point I'mnot sure. W won't hold you to
t hi s.

M5. DWER | think -- I think we can --
you know, just as they did last tine, we can clearly
neet the test for the variance because the whole
intent of --

CHAl RPERSON GR! FFI S: Ri ght . Ckay. |
think that's -- | think that's very w se.

M5. DWER Al right.
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CHAl RPERSON GRIFFI'S: M. Nettler

M5. DWER Can | -- can | --
MR NETTLER Vll, we're not agreeing
that they would neet the test. I'd certainly agree

that that's the appropriate way to go is to advertise
for another variance.

M5. DWER Can | confirm that both of
those variances are area variances and that is the
test?

MR NETTLER | don't believe the first
one is an area variance.

M5. DWER The variance from Section
3202. 3 woul d be an area vari ance.

MR NETTLER  No, | believe that's always
been treated as a use variance. More than one
principal building onit.

CHAI RPERSON GRIFFIS: Al right. It's --

MR NETTLER  You can --

CHAI RPERSON GRIFFI'S:  -- it was area. M.
Monr oe, do you have an opinion on that?

M5. MONRCE: | just wal ked back in after
di scussing parking and | don't know what vyou're
tal ki ng about .

CHAI RPERSON (RI FFI S: That's what we've

al ways sai d about you. You have perfect timng.
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M5. DWER W're -- we're tal king about

Section --

CHAI RPERSON (RI FFI'S: 3202. 3.

MB. DWER Is that an area

vari ance?

CHAI RPERSON GRI FFI'S:  Area or use?

M5. MONRCE: Let ne | ook at

me a second.

it. Just give

MEMBER ETHERLY: M. Chair, pending --

pendi ng corporation counsel's look at it, | would -- |

would be inclined to -- to go wth

your -- your

instinct on it that it would be an area vari ance, but

I would -- | woul d appreciate gui dance.
VI CE CHAlI RPERSON RENSHAW

way .

| go the other

CHAI RPERSON Rl FFI S: Vell, while M.

Monroe who is our corporation counsel
regul ations, | think we can explore it.
MR NETTLER.  There are --

deci sions of the Board on this issue.

| ooks at the

there are prior

If maybe in the

interim before this gets noticed, you can -- we both
can call those out, but ny recollection is it's
treated as a use vari ance.

M5. MONRCE: M. Chairman.

CHAI RPERSON GRI FFI'S: Yes, Ms. Monroe.

M5. MONRCE: Just from the
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I would say an area variance. Because you're not --
this is a use that's already accepted in the zone and
is already -- it's changing to a different use that
woul dn't normally be okay in that zone. You' re just
changi ng the di nensi onal --

CHAI RPERSON GRIFFIS: | agree and even in
-- in reviewng 3202.3, M. Nettler, | don't see
anything that even speaks to use rather than it is all
area and |ots. I nmean we're tal king about principa
structure. W' re t al ki ng about construction
conver si on.

MR NETTLER  You can't -- well, in -- ny
recollection is that in the past that |'ve |ooked at
it fromthe perspective that you can't use a building
on non-accessory. Even -- even if it was a matter of
right use, you can't have a -- two principal buildings
with principal uses on the same lot and so, it's been
-- it's --

CHAI RPERSON GRIFFI'S:  On, nan.

MR NETTLER | think it's -- it's a
better course of valor for us to --

CHAI RPERSON GRI FFI'S:  No, | under st and.

MR NETTLER  -- look at the prior zoning
orders rather than guess at what it is.

CHAI RPERSON  CGRI FFI S: I -- 1 agree.
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That's -- that's -- | don't know how we facilitate
that unless you want to provide that for the applicant
in order to inform them on how they've decided to go
forward.

| -- 1 -- what | hate to do is have this
as the next prelimnary matter when we neet six nonths
from now.

MR NETTLER | think we can have a
resol ution before that notice goes out.

CHAI RPERSON QR FFI S: Wth our
participation or not?

MR NETTLER Between the two of us I'm
sure.

CHAI RPERSON GRI FFI'S:  Fabul ous.

M5. DWER W coul d have agreenent --

MR. NETTLER A third agreenent. Right.

CHAI RPERSON GRI FFI' S:  Ckay.

M5. DWER In any event, it'll -- it'll
be advertised as a variance. VW would like to know
now so we know what the burden of proof is. lo--
agree with court counsel and | agree with you that |
think it's an area variance. It's talking about
structure and it's talking about lot and it's not
tal king about the use, but if we do not have that

direction from the Board, then we wll prepare under
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both tests.

CHAl RPERSON &R FFI S: Vell, as stated
initially, we have not anmended the application, but --
but you have and | think that we would give direction.

| think right now our initial direction is that it is
area. dearly, what | want to avoid is us -- in all
-- in all seriousness having this as a prelimnary
matter when we reconvene this case to decide whether
we're | ooking at a use or an area vari ance.

So, if we could be absolutely ironclad. |
am not adverse and, of course, the attorneys may
differ with me, that is ny attorneys not you guys,
that if you want to put 1in the record vyour
conmuni cation that would be hel pful as we would not be
| ooking to respond or the Board would not respond, but
certainly that would help us in -- perhaps in our
pr epar ati on. I'"d | eave that, of course, open, but |
do not believe there would be any reason why we
woul dn't accept that.

And just because |I'm feeling charitable
too, if it did beconme problematic and it was a Board
decision, | want to do that before we get to the
hearing. |I'mnot sure we need everyone participating.

W woul d obviously notice all the parties and perhaps

we could neet under a special neeting and decide it
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prior to what wll -- we will set up for |I'm hoping an
entire afternoon in rational day hours to -- to
conti nue on this case.

So, any other questions? Should we take
up the notion for a continuance?

M. DWER  Wiich is --

MR NETTLER | think that's becone noot.
Hasn't it?

M5. DWER It's probably noot in |ight of
t he need for re-advertisenent.

CHAI RPERSON GRI FFI'S:  I's indeed.

M5. DWER  Yes.

CHAI RPERSON GRIFFIS:  And | was hoping to
be able to say that word, but you guys beat ne to it.

Then do we have any ot her issues before us

with this case? Anything else outstanding in terns of

pertinent prelimnary matters with substance? | wll
get now directly. If we don't, to schedule and how we
set this.

Ms. Bailey, when you're able, let us |ook
at first of all outlining what is required for the
time for re-noticing.

M5, BAl LEY: M. Chairman, May 6th in the
afternoon is a date that's being suggested at this

poi nt .
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CHAI RPERSON Rl FFI S: Ckay. And that

gi ves anpl e time for t he requirenents for
notification. |Is that correct?

M5. BAILEY: Yes, it does.

CHAI RPERSON (R FFI S: Now, how nuch and
do -- it is ny assunption and |I'm just kind of noving
along with it that -- that the basis of this change as
it is just anended and it is, in fact, re-advertised
just for everyone's clarity and concurrence that this
is the sane case -- case nunber. W are naintaining
all the parties and participants in this case and
everything that has been supplied in the record
remains in the record. It rmay beconme, in fact, non-
useful based on changes in the application.

Does anyone di sagree with that? Good.

M5. BAILEY: M. Chairman, | would assune
that the applicant will file a prehearing statenent or
a statenent 14 days ahead of tine.

M. DWER  That is correct.

MB. BAI LEY: And the Ofice of Planning
and the ANC if they intend to file supplenental
reports, that would cone in seven days ahead of tine.

M5. DWER  Yes, that's our assunption.

CHAI RPERSON GRI FFI S: Cay. I will hear

absol ute objections from the parties in the case to
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the date of 6 May 03. W are going to set it for the

afternoon. |Is that correct, Ms. Bailey?

M5. BAILEY: Yes, M. Chairnman.

CHAlI RPERSON GRI FFI S: And we're going to
hold the afternoon for this entire case.

M5. BAILEY: The entire afternoon.

CHAl RPERSON Rl FFI S: Which we won't need

to use it all I'm sure, but we'll give it to you
anyway.

Do -- do people need five mnutes to check
schedule or is that -- everyone can neke it on the
6t h?

M5. DWER W can nake it on the 6th.

CHAlI RPERSON  GRI FFI S: Thank you. M.
Nettler, you' re available on the 6th?

MR NETTLER  Yes.

CHAI RPERSON @RI FFI S: Ms. Marshall, are
you avail abl e on the 6th?

M5. MARSHALL: (O f m crophone.)

CHAI RPERSON Rl FFI S: O her parties?
Everybody's okay with this?

M5. DWER  Yes.

CHAI RPERSON GRI FFI 'S Wow.

M5. DWER  Good.

CHAl RPERSON @RI FFI S: It nmust be far
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Anything else I'm mssing, M. Bailey?

Excel |l ent .

Ms. Dwyer?
M5. DWER  Thank you.

CHAI RPERSON Rl FFI S: M. Nettler, any
ot her specifics we need to cover today?

MR NETTLER  No.

CHAlI RPERSON (Rl FFI S: In that case, | can
adjourn the 25 February 2003 Board of Zoning
Adjustment for the District of Colunbia public
heari ng.

(Whereupon, the hearing was concluded at
6:05 p.m)
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