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9:46 a. m

CHAl RMAN GRI FFI S: Good norning, |adies
and gentlemen. Let ne call to order the 29 April 2003
public hearing of the Board of Zoning Adjustnent of
the District of Colunbia. M/ name is Ceoffrey
Giffis. | am chai r person. Joining nme today is the
representative from the National Capital Planning
Comm ssion, M. Zaidain, and representing the Zoning
Comm ssion is M. Parsons.

A few things to go through to nake sure
everyone is of the understanding of what our process
will be today. First of all, agendas of today's
hearing are available to you. They are |located at the
door where you entered into the hearing room | would
also indicate that all hearings are recorded, so with
that there are sone things that people should be aware
of .

First of all, we will require that people
give their full attention to the proceeding, and,
pl ease, refrain from nmaking any disruptive noises or
actions in the hearing room Al so, when com ng
forward to speak to the Board, you need to fill out
two witness cards. Two witness cards are avail abl e at

the table where you entered into, also at the table in
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front of us. Those witness cards go to the recorder,
who is sitting on the floor to ny right.

When sitting down to speak to the Board,
make yourselves confortable, and | would like you to
turn on a mcrophone and also give ne your nane and
your address for the record, so that we can nmake sure
to give you great credit for the wonderful things you
will say today.

The order of procedure for this norning,
as this is an appeal, wll be first we'll have
statenents and w tnesses of the appellant. Second, we
will go through the Zoning Adm nistrators or other
Gover nnent officials and their representatives.
Third, we will have the owner/|essee operator of the
property if so involved. Fourth would be the ANC
within which the property is located. Fifth would be
the intervenor's case, and six would be rebuttal and
closing statenments by the appell ant.

Cross exam nation, of course, is permtted
by those who are granted status in the hearing, and
the ANC, of <course, within which the property is
|ocated is automatically a party in these cases. The
record will be closed at the end of the hearing,
except for any material that is specifically requested

by this Board, and we will be specific on what is to
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be submtted and when it is to be submtted into the
O fice of Zoning. O course, after that receipt of
information, the record would then be closed and no
ot her information woul d be accept ed.

The Sunshine Act requires that public
heari ngs on each case be held in the open and before
the public. This Board, however, may, as is
consistent with its own rules of procedure and the
Sunshine Act, enter executive session during or after
the hearings on a case. This would be for purposes of
reviewing the record or deliberating on a case. The
decision of the Board in contested cases nust be based
exclusively on the record, and so we ask that people
present today not engage Board nenbers in any outside
conversation, so that we do not give the appearance of
not basing our deliberation solely on the record.

Let ne ask that everyone turn off all the
cell phones and beepers, at this tine, so that we

don't have any disruptions of the hearing as we

proceed, and | think we can go right into any
prelimnary natters. Prelimnary matters are those,
of course, which relate to whether a case wll or

should be heard today, such as requests for
post ponenent s, cont i nuances, wi thdraws or whether

proper adequate notice has been provided.
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If you are not prepared to go forward
today with a case or you believe that the Board should
not proceed with its case this norning, | would ask
that you conme forward and have a seat as an
i ndi cati on. I will ask staff this norning if they
have any prelimnary matters, and also say good
norning to them Ms. Bailey, on ny very far right,
and M. My. M. Nyarku is also here with us on ny
left, and Ms. Monroe, corporation counsel.

Wth that, do we have any prelimnary
matters?

MS. BAILEY: M. Chairman, nenbers of the
Board, good norning.

CHAI RMAN GRI FFI'S:  Good nor ni ng.

MS. BAILEY: Staff has none, M. Chairman.

CHAI RVMAN CGRIFFI'S:  Thank you. | see that
several have nade thenselves confortable. Wul d you
i ntroduce yourself, sir, for the record and tell ne
what's on your mnd? Actually, not what's on your
m nd, but perhaps a prelimnary matter.

MR TUVMONDS: Pertinent things on ny
m nd. Good norning, ny nane is Paul Tummonds with the
Law Firm of Shaw Pittman. |'m here this norning on
behalf of the owner of the River Inn, which is the

hol der of the building permt, which is the subject of
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today's appeal. M prelimnary matter is that I would
formally request, formally nmake a notion that this
appeal be dismssed as noot. The basis for this
notion was outlined in ny letter dated April 25, 2003
to the Board, which was also served on the appellant,
as well as the defendant, DCRA

In addition to the naterials that |
addressed and outlined in ny April 25" letter, | have
submtted to the Board, as well as to the ANC and to
DCRA, a copy of a letter from and signed on behal f of
the owner of the River Inn relinquishing any rights in
the permt, building permt, which is the subject to
today's appeal, to pull the recessed w ndow |ine out
to the front of the buil ding.

In addition, | have copies of the updated
building permt, permt #B450235.

CHAl RMBAN &R FFI S: So that's a revised

permt?

MR TUMMONDS: Yes.

CHAIl RVAN GRI FFI'S:  Ckay.

VR TUMMONDS: Actually, it's a revision
that allowed additional work, revised work. It does

not supersede the original building permt, which is
the subject of this appeal, but | wll run through

with that permit and show you how we think that as a
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result of the permt issued by DCRA on April 9" that

all of the issues that are the subject of this appea
are, in fact, mot and it would be proper and
appropriate for this Board to dism ss this appeal.

CHAIRMAN  GRI FFI S: Let me  get
clarification. There are two permts appended to this
renovation?

MR TUMMONDS: That is correct.

CHAl RVAN GRI FFI S:  Ckay.

MR TUMMONDS: Yes, and | think it's
there was an original building permt issued on August
7, 2002, which was | wll <call the full interior
renovation permt to allow the interior renovations at
the River Inn. That permt authorized the pulling out
of this recessed window line to the front of the
bui |l ding. Subsequent to that, after the ANC submtted
this appeal, the building ower said, you know what,
we're not going to pull it. Their concern seened to
be with this recessed window line. W're not going to
pull the window line out to the front of the building.

So as is the course, as the building
permt review process proceeds, they, the owners of
the River Inn, needed to have an additional permt
regarding, | think it was, fire and electrical. That

was the permit issued on April 9", which is permt
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#B450235. In that permt, our draw ngs would show the
w ndow line to remain as existed since 1979 and exists
out there today. So that's why, for these reasons, we
think that that building permt approves the |ocation
of that recessed window line, and therefore we think
that that is «controlling on the property, and
therefore the appeal is noot.

CHAl RVAN CGRI FFI S: Ckay. Hold on just a
second. Wat are you -- are you submtting sonething,
M. Tummonds?

MR TUMMONDS: Yes.

CHAl RVAN GRI FFI'S:  Let ne.

MR TUWONDS: |'msorry.

CHAIRVMAN GRIFFIS: W're going to hear the
whole thing here and then we'll get everyone
i ntroduced and hear discussion on the notion that's
before us, and then we'll deliberate on it.

MR TUWONDS: Yes. Wiat | have submtted
into the record and is being passed out to you are
really pertinent portions of that revised building
permt #450235, and what | have done is that | have
highlighted in green the location of the recessed
wi ndow line, and then in pink is the location of the
front of the building above to show really to kind of

highlight the fact that that wi ndow line is recessed.
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Those are approved permt drawngs, and therefore

this issue is noot, coupled wth the letter that |
submtted earlier giving the Board, and as well as
DCRA, BRA, the confort level that any rights that were
granted in the original building permt to pull that
wi ndow |ine out, you know, we have relinquished those
rights.

CHAI RVAN GRI FFI'S: | see.

BOARD MEMBER ZAIDAIN: Let nme make sure |
understand. The green line is the existing?

MR TUWONDS: Yes. The green line is the
| ocation of the wi ndow that existed in 1979, that's
existed prior to the issuance of the building permt
| ast August.

BOARD MEMBER ZAIDAIN: Right.

MR TUMMONDS: And is what's out there
ri ght now.

BOARD MEMBER ZAl DAI N: Ri ght. And the
pink line is what they were going to do, but now are
not going to do?

MR TUMMONDS: Correct.

BOARD MEMBER ZAIDAIN: So building permt
#B450235 is for maintaining the green l'i ne,
essentially?

MR TUMMONDS: | think what it is for is,
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and | think this was sonme of the concern that was
rai sed, as you see these plans really show the details
of electrical and fire related itens.

BOARD MEMBER ZAI DAIN. Ri ght.

MR TUMMONDS: But they also show, in
fact, the location of that wall. So our stance,
position is that they are governing with regards to
| ocation of that recessed wall, and, in addition, the
letter also will assure that that |ocation of the wall
w il remain.

BOARD MEMBER ZAl DAl N: But they didn't
submt a revised?

MR TUVMONDS: Specifically, no. There
was not a specific permt that said here is now the
| ocation of the recessed w ndow |ine.

M5. G LBERT: May | be heard a second?

CHAl RMAN GRI FFI'S:  Everyone wi || be heard.

MS. G LBERT: Right.

CHAI RVAN CRI FFI S: Let nme nake sure that
the Board is clear on what has been presented, and
t hen we can obviously hear others.

M5. G LBERT: Ckay.

CHAI RMAN GRI FFI'S: M. Zaidain?

BOARD MEMBER ZAl DAl N: VWll, | guess ny

guestion would be how? | nean, | understand what's
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going on. W got the letter and the revised
el ectrical permts. How binding is that that they' ve
got? | mean, they've got a permt that's still valid
showi ng the wall com ng out.

MS. G LBERT: Right.

BOARD MEMBER ZAI DAIN.  They' ve got revised
electric showing the wall staying in.

MS. G LBERT: That's what | would --

BOARD MEMBER ZAIDAIN: It's kind of weird.

M5. G LBERT: That's what | would like to
clarify, if I may?

BOARD MEMBER ZAIDAIN. If | could just say
t hat .

M5. G LBERT: Yes.

CHAl RVAN QRI FFI S: Ckay. Wiy don't we
have i ntroductions?

M5. GLBERT: Al right. M nanme is Laura
Qusol fi  Glbert, attorney for the Departnment of
Consuner and Regul ator Affairs, the appellant in this
case. W've had sone conversations wth M. Tummonds
over the last several days, since he submtted his
letter. W've also had our engineers review the
original permt that was issued that's on appeal here,
as well as the permt that M. Tummonds is referring

to.
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W agree that, essentially, the issues in
this appeal are if not noot now, can be easily
resolved or nooted, and what we would like to do is
have and River Inn has agreed to this, have R ver Inn
submt two new drawings in relation to the original
permt that was issued here. Two new plans. It would
be SP1.1 and SPl. 2. | have those draw ngs here, and
t hose are the draw ngs which authorized the wi ndows to
cone out. So that our proposal and regrettably we
didn't get to this a week or two ago, but our proposal
is for River Inn to submt revised draw ngs to DCRA

W can then issue a revised permt which
will make clear that the wall is to remain -- the
wi ndows are to renmain where they are and the existing
wall is to remain where it is. So that that would
resolve the w ndow issue. The other issues, which
have been raised in this appeal, we had an inspector
go out yesterday, and we have photographs which
denonstrate that there is no longer any sign that
indicates the restaurants existence. There is just a
sign that says the R ver Inn.

Also, there is no entrance from the
outside, a separate entrance to the restaurant that
may have been part of the request in the original

permt, but there is no entrance from the outside.
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The only way to enter the restaurant is through the
mai n door of the hotel. And the third issue that I
bel i eve was of concern to the appellant was whether
the restaurant was concealed, and our photographs,

which we're prepared to proffer or if we have to go

through a full hearing we wll be presenting into
evi dence, denonstrate that shrubbery has been
repl aced.

It's not as full as it was a year ago,
because it was renoved at the tinme that Rver Inn
intended to nove those w ndows. But now that they' ve
conpleted their renovation and have not noved the
wi ndows, they have replanted shrubbery. So ny sense
is that this matter can be easily resol ved. It may
not be right to be nooted today, because of the
guestion that you asked, M. Zaidain, with respect to
how binding is this. W do still have a live permt
here, and we agree that that permt has to be revised.

| understand that the appellant would |ike
to see that permt vacated, but | don't believe that
that's a realistic stance at this stage of the gane,
because renovati ons have been acconplished pursuant to
that permt. So it would not really -- 1 nmean, it
woul dn't be a valid exercise, | don't think.

CHAI RVAN GRIFFI'S:  Right.
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M5. { LBERT: To vacate that permt at
this time.

CHAl RVAN GRI FFI S: Your point is because
there's substantially nore work involved attendant to
the permt than just a single issue?

M5. d LBERT: Right, than just a single
i ssue.

CHAI RVAN GRI FFI'S:  Ckay.

M5. G LBERT: So that what we would Iike
to do is revise the permt and, you know, maybe if we
were given a week within which to acconplish that,
then we could finalize this case.

CHAI RVAN Rl FFI S: But is it then your
position? kay. Any questions?

MS. d LBERT: | nmean, | believe that
legally, and our engineer would testify to this if we
have to go forward, that, you know, the legal issue
that was raised by the appellant is somewhat m xed
The volunme of the building did not change, so the
gross area of the entire building would not have
changed if the wi ndows had been noved out.

CHAI RVMAN GRI FFI'S:  Wul d the FAR change?

M5. d LBERT: However, the appell ant
certainly has a point that the size of the restaurant

woul d have been increased. The size of the comerci al
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adj unct woul d have been increased --

VB. ELLI OTT: I obj ect, Chai r per son
Giffis.

M5. G LBERT: -- if the appellant had been
permtted to -- if the Rver Inn had been permtted to

cone forward.

CHAI RVAN  GRI FFI S: Ckay. Al right.
Let's nove on.

VB. ELLI OTT: M/ nane is Elizabeth
Elliott, Chairperson Giffis and Board nenbers, and
I"'m here representing the ANC in this case. I have
been authorized to represent the ANC ["'m the
i mredi ate past chair of ANG 2A W think, in fact,
that what's noot here today is the fact that there is
another building permt that the Al amac Corporation is
attenpting to gerrymander and to use to get over the
fact that this permt was inproperly issued.

There are sections in t he Zoni ng
regulations that <clearly state that you cannot
increase a comercial adj unct, and the Zoning

Adm ni strator apparently overl ooked those and granted

these permts. And we went through this in another
venue.

CHAl RVAN GRI FFI S: Wi t . Rat her than
arguing here, | nmean, obviously we have to get into a
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it is this. They had --

17

o addressing

| understand

MB. ELLIOIT: These issues aren't -- these

i ssues aren't noot.

CHAIRVAN GRIFFI'S:  Actually, it's probably
better if | articulate and you can answer it.

M5. ELLIOTT: Ckay.

CHAI RVMAN  CRI FFI S: The nmotion is to

dismss based on the nobotness is that

permt. W haven't established whether

there is a

it was right

or wong. There is a permt that's allowing a certain

type of devel opnent or a window line, to be specific,

that they are not going to build to that

wi ndow | i ne.

They are maintaining it where it is existing. How

are we then to proceed with an appeal
for the work that's not going to be done?

MB. ELLI OTT; That's not

of the permt

what we're

aski ng. W're asking you to vacate the permt based

on its inproper issuance.
CHAI RMAN  GRI FFI S: Vell, c

the logical sense, then let's vacate

onceivably in

the specific

pi ece of that permt, not the entire permt.

MB. ELLI OIT: Vell, we also

need to have

vacated the basis for that, which M. Tummonds in his
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letter of April 25" used a letter from the Zoning
Adm nistrator, from a previous Zoning Adm nistrator,
opining that this was the correct expansion. That the
-- it was a direct contravention to the 11 DCWR
Chapter 3, 350.4, that a hotel that was in existence
as of My 16, 1980, commercial adjuncts may not be
i ncreased, and he ignored that and issued this permt.

CHAl RVAN GRI FFI S: Vell, but they define
in the regul ati ons what i ncreases.

M5. ELLIOIT: |It's in the regul ations that
you cannot increase the floor area ratio. You cannot
increase the commercial adjunct. | nean, it's in the
record.

CHAIRVAN GRIFFI'S: R ght.

VB. ELLI OTT: It's in the Zoning
Regul at i ons.

CHAI RVAN Rl FFI S: | nmean, one way you
woul d nmeasure an increase of the commercial adjunct is
to have --

M5, ELLIOTT: Vell, by pulling the wal
out beyond that |ine, which was in the original
permt, that was what was submtted.

CHAI RVAN GRIFFI'S: | under st and.

MB. ELLIOIT: And which was okayed.

CHAl RMAN GRI FFI'S: | under st and.
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M5. ELLIOIT: By the Zoning Adm nistrator

i mproperly. He did --

CHAl RVAN GRI FFI S: Vell, | know you keep
saying inproperly, but it is based on the fact of
whether that was counted as FAR at the origina
building or whether it wasn't. And if it was counted
as the original mass of the FAR, then there is no
I ncr ease.

M5. ELLIOIT: Wll, we actually got a
|ater letter during another iteration of this case in
front of the Public Space Conmttee where they
attenpted to also increase the commercial adjunct by
putting a sidewalk cafe in the space, which we
nmentioned here in our report.

CHAIRVAN GRIFFI'S: R ght.

M5. ELLIOTT: And we got an opinion from
the Zoning Admnistrator, at that time, M. Denzel
Nobl e and | have copies of that letter that cite the
sane provision, that they cannot be expanding the
commer ci al adj unct.

CHAI RVAN GRI FFI S: Yes, but that's going
to the sidewal k cafe

M5. ELLIOIT: No.

CHAIRVMAN GRIFFIS: It's not going to this.

M5. ELLIOTT: It's about -- it cites that
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sane provision that I'mjust citing right now

CHAI RVAN GRI FFI'S: | know t he provision.

M5. ELLIOTT: Wich says that you cannot.

CHAIRVAN GRIFFIS: W've all read it.

VMB. ELLI OTT: Yes. Wll, and we need to

apply it, and as opposed to playing these ganes of

allowing this permit to stand, and then applying for

it later on and saying oh, well, we have this opinion

in here that says thus and such, which is incorrect.

You know, the Cctober 9, 2000 opinion

of M chael

Johnson is inproper and should be -- it should be

nooted or rejected and not referred to.

CHAl RVAN (R FFI S: But if the

deci si on by

M. Johnson is not actually brought to fruition, it's

not actually built, than what do we have at
M5. ELLIOIT: The fact that

deci sion and gave them an i nproper permt.

i ssue?

he nade the

CHAIRVMAN GRIFFIS: So this is nore of --

VMB. ELLI OIT: | nean, these issues aren't

nmoot. |'mjust saying that --

CHAI RVAN GRI FFI S: But they're becomng a

little bit mnore philosophical, you know,
them aren't they?
M5. ELLIOIT: Vell, not rea

you -- wWith these things standing there's
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for another attack on this at sone future date if this
is allowed to stand, if his opinion is allowed to
st and.

CHAI RVAN GRI FFI'S: Ckay.

MB. ELLI OIT: You can nake decisions on

CHAI RVMAN GRIFFI'S:  What is your opinion --

M5. ELLIOTT: The other thing I just --

CHAl RVAN GRI FFI S: -- of what DCRA is
indicating that they would like to have happen, and
that is a resubmssion, a revision to the original
permt that would show that there's no change in the
glass line, and therefore M chael Johnson's opinion
woul d actually be worth nothing, because it wouldn't
be part of this project any nore.

MS. ELLIOTT: Well, we asked to have this
permt vacated, and then to have Alamac cone in front
of us with -- to apply for a revised pernmt. And, you
know, they have for nonths and nonths and nonths now
this is -- this case has been pending, and they've
known about this.

CHAl RVAN GRI FFI S: Ckay. They haven't
done it, but now they're saying that they woul d.

MS. ELLIOIT: No. Well, that would be one

i ssue. | suppose that would be all right with us if
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there was sone sort of confirmation to elimnate this
and negate this previous opinion, so that it can't be
used going forward in any other case in an attenpt by
Alamac to expand this comercial adjunct in way,
shape, form or manner.

CHAIRVAN GRIFFIS: | see. So your concern
is that okay, fine, they'll revise this permt.
They' || put the window line there. But what's to say
they don't cone back in a nonth.

MB. ELLIOIT: Right, right.

CHAI RVAN  CRI FFI S: Revisit this letter.
Let's get an opinion from DCRA Could you use this
letter for a new permt on expansion of this hotel?

M5. G LBERT: No.

CHAIl RVAN GRI FFI S: Expansi on not being

al l oned? Wiy don't you turn your m crophone on?

M5. G LBERT: | don't think it would have
any great precedential value. | think you would have
to get a new opinion. However, | can confer with the

Zoning Admnistrator and see what the view is wth
respect to this letter. That's one issue that |
didn't discuss with him

CHAIRVMAN GRIFFI'S:  If there's a new permt
that's issued, would it not be reviewed by the Zoning

Adm ni strator?
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M5. G LBERT: Certainly.

CHAl RMAN GRI FFI S: Could the devel oper
bring this letter and say is this not a proper
interpretation?

M5. G LBERT: He could bring it and say is
this not a proper interpretation.

CHAl RVAN GRI FFI S: Ckay. So now it's in
front of the --

M5. @ LBERT: However, we've already
determ ned --

CHAI RVAN CRI FFI S: Now, it's in front of
the Zoning Adm nistrator. You have the letter. Now,
what happens?

M5. G LBERT: |I'msorry? Can you say that
agai n?

CHAI RVMAN  CRI FFI S: You have a new
subm ssion of a permt.

MS. G LBERT: Right.

CHAl RVAN GRI FFI S: You bring this letter
in. The Zoning Adm nistrator |ooks at both. Now,
what happens?

M5. GLBERT: | would --

CHAI RVAN GRIFFI'S:  What's the process?

VB. G LBERT: - - say the Zoning

Adm nistrator is going to look at the regulations
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agai n.

CHAIRVAN GRIFFIS: Gkay. So it's going to
be a fresh review --

MS. G LBERT: And decide whether or not --

CHAIRVAN (RIFFIS: -- of the permt that's
in front of then?

M5. G LBERT: Yes.

CHAI RVAN GRI FFI'S: | see.

M5. G LBERT: Definitely.

CHAIRVAN (RIFFIS: ay. Al right. M.
Par sons?

M5. ELLIOIT: Chairperson Giffis, could I
make one other point here? On the issues, the other
issues with being able to see the sidewal k cafe, |
have actually been over there within the last few
days, both in the daytinme and at nighttime. There is
no shrubbery. They have been -- the shrubbery has
been taken down that really nmasked the comercial
adjunct, and you can see clearly from across the
street, both during the daytine and the nighttinme into
t he space. There have been sone very |ow grow ng
liriope plants put in the very, very low plants, and
you can see directly into the comrercial adjunct.

Also, there have been sone uplights

planted in these or placed in the planter areas and
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they light up very intensely the front of the hotel
and you can see the commercial adjunct through the
lights. Around the front door, there were two very
large Holly trees renoved from around the entry way,
and then there are two very intense, high intense
lights into the entrance way of the hotel, which are
very, very -- they are conmercial |ighting. And
they've replaced the very low lighting that was there
prior to this. So that provision has not been taken
care of.

BOARD MEMBER ZAl DAl N: |  think you
mentioned a lot of that in your submssion, and I
think one thing I was struggling wth is this appea
is based on 350.4(d), right?

M5. ELLIOTT: Well --

BOARD MEMBER ZAl DAI N: And | guess |
coul dn' t understand these questions about t he
shrubbery and being able to see into the conmercial
adjunct. How does that tie into the regul ations?

IVB. ELLI OTT: It's part of t he
regul ati ons, because as we tal ked about in the report,
this is a very |low density. W were right in the
historic district of Foggy Bottom

BOARD MEMBER ZAl DAI N Yes.

M5. ELLIOIT: And it's a totally non
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conmer ci al ar ea.

BOARD MEMBER ZAl DAl N: Yes. Was zoned
residential, right?

M5. ELLIOIT: Yes, low residential. I
think it's R5.

CHAl RVAN (R FFI'S:  E

M5. ELLIOIT: E

BOARD MEMBER ZAI DAIN. Right.

M5. ELLIOIT: No, no, no, no.

CHAI RVAN (RI FFI'S: D

MS. ELLIOTT: No, it's R3. The hotel is
in R 5D

CHAI RVAN GRIFFI'S:  Right.

MS. ELLIOIT: But it abuts the historic
district, which is nmuch | ower.

CHAI RVAN GRI FFI'S:  Sure.

M5. ELLIOTT: | think it's R 3. And the
hotel is not. W have a long history with the River
Inn in this neighborhood.

BOARD MEMBER ZAI DAIN:  |'m sure.

V5. ELLIOTT: And we -- they were there.
They were grandfathered in specifically under the
regul ations, and the regulations were put to control
t hese commerci al properties.

BOARD MEMBER ZAl DAl N And that's the
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order for 1980, right, fromthe Zoning Adm ni strator?

M5. ELLIOIT: Yes, yes, the hotel at --

BOARD MEMBER ZAIDAIN. So | still --

M5. ELLIOIT: So we're very concerned
about the inpact of this on this very, very quiet
residential area.

BOARD MEMBER ZAl DAI N Yes

M5. ELLIOIT: And we don't want some busy
commercial thing going on there, and we are protected
by the regqgulations. The interpretation very
specifically says you cannot see the comercia
adj unct fromthe sidewal k.

CHAI RVAN GRI FFI S:  Ckay.

M5. ELLIOTT: And not only can you see

CHAl RVAN GRI FFI S: Let's not get too far
into arguing the case. M. Zaidain, do you have other
guesti ons?

BOARD MEMBER ZAl DAl N: | just wanted --
and then | appreciate what's being said. | just
wanted to know for ny own understanding what section
of the regulations the whole not being able to see
into the adjunct and | andscaping and all that that was
being tied to. Like the argument in terns of

increasing is tied to 350.4(d) or whatever that is.
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M5. ELLIOTT: Yes.

BOARD MEMBER ZAIDAIN:  So in terns of the
lighting and being able to see into the comercial
adj unct, where in the regulations are we?

CHAI RVAN GRIFFI'S:  51.2(c).

BOARD MEMBER ZAI DAIN:  51.2(c).

CHAI RVAN GRIFFI'S: M. Parsons?

BOARD MEMBER ZAI DAIN:  Ckay. Thank you.

COW SSI ONER PARSONS:  I'mtrying to stick
with this argunent and go back to the other.

CHAIRVAN GRIFFI'S: | think it's 51.2(c).

BOARD MEMBER ZAI DAl N My question has
been answer ed.

COW SSI ONER PARSONS: So you're referring
to no part of such adjunct or the entrance thereto is
visible froma sidewal k?

M5. ELLIOIT: Yes.

COW SSI ONER PARSONS:  And are you saying
that a year ago that was true?

M5. ELLIOIT: Yes, they had -- in our
subm ssion, | believe, there are sone photographs
showing the front of the building, and it had
shrubbery as the -- as we nentioned, and you coul dn't
see into the -- they had curtains and you could not

see into the comrercial adjunct.
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COW SSI ONER PARSONS: You nean the

curtains were always cl osed?

M5. ELLIOIT: Yes.

COMM SSI ONER  PARSONS: So this could be
cured if they put curtains in the w ndow?

M5. ELLIOIT: Yes.

COMM SSI ONER PARSONS: And you think
that's what the Zoning Conm ssion had in mnd that we
should have curtained w ndows here, so that it
woul dn't be visible fromthe street?

M5. ELLIOIT: Well, | think that they had
in mnd that a commrercial operation would not be
visible from the street, because it's a commercial
operation in the mdst of a residential neighborhood.

COW SSI ONER  PARSONS: Under st ood. But
["mtrying to understand what you would |like us to do
about this. | nean, this case isn't about --

MS. ELLIOTT: Well, enforce this.

COW SSI ONER  PARSONS: This case isn't

about | andscapi ng today. It's about a decision that
was nade about a different issue. So why is the
lighting and the Ilandscaping sonmething you're

presenting to us?
M5. ELLIOIT: Well, because the applicant

has brought it up and has said that this issue is
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noot, and it isn't noot, because they haven't -- the
only --

COMM SSI ONER  PARSONS: Vell, but that's
not before us today.

CHAl RVAN Rl FFI S: Ri ght. I think M.
Parsons is bringing up an excellent point, and that is
this is an appeal, not a public hearing, which I know
you are aware of, but for ny owmn mind, I'll clarify.
In the appeal we have what is before us and the only
thing that we can entertain and decide on is an

adm ni strative decision which you have brought as in

error.
MS. ELLIOIT: Right.
CHAIRMAN GRIFFIS: So is there the permt
docunents -- is a permt required to renove that

shrubbery out front? |If it is a permtted issue, then
you can appeal that permtted issue. If it's not a
permtted issue, then there's nothing we can actually
control of it. Are the curtains, the screening on the
wi ndow a permanent item and is that under appeal?
You know what | nmean? W need to be very specific
about how rmuch. W cannot nake this a special
exception or a variance case and argue nerits, not
merits or problenms or how this is affecting ne or

anyt hing of that nature.
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W need to have the specific things in
appeal, and that is an admnistrative decision of
whi ch we can review, whether it was in error or not in
error.

VB. ELLI OTT: Vel |, you have the
opportunity of doing that, because as M. Parsons just
guoted, there is sonething in the Zoning Regul ations
under this Hotel Act that says that this comercial
adjunct is not supposed to be visible fromthe street.

CHAI RVAN GRI FFI'S:  But we have an existing
condi ti on. You have to show ne how, in fact, the
permanent item-- | see the validity of discussing if
that wi ndow |line noved. W would have to go into the
regulations to say was that part of the nass of the
building? Is there an increase? But the point of
whether it is visible, because it was an existing
condition and the wall is staying where it is, |'mnot
sure how we get over the threshold to actually
entertain it.

VMB. ELLI OIT: You don't have to entertain

it. The Zoning Adm nistrator has nade his decision
based on the fact that he did not use -- he did not
apply that in looking at this permt. | nmean, this is

just one of the elenents that he did not see to issue

this permt.
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CHAI RVAN GRI FFI'S:  Right, right.

M5. ELLIOIT: | nean, it's just one of

CHAl RVAN QRI FFI S: But there's probably
sone rul e of |aw sonmewhere or at |east |egal |ogic.

VB. ELLI OTT: There is, the Zoning
Regul at i ons.

CHAIRVAN GRIFFIS:  Well, follow where I'm
going first before you agree with ne. If there's a
decision, if we're to entertain a decision, then there
has to be a recourse for our decision one way or the
other. And in ny mnd, | nean, if we uphold this or
we deny it, there has to be an action that's related
to our decision. And the nere fact that what is being
appeal ed essentially is this wall, and how it was
going to be placed sonewhere, and it actually is not
and is being naintained, | think does bring us to a
strong argunment of it is fairly noot for us to argue
about the potential of what would have happened if
that wall was able to nove.

M5. ELLIOIT: Again, we're not arguing
about the wall. W're arguing about the Zoning
Admnistrator's decision in this, which was based on
i ncorrect prem ses. He issued a building permt that

did not foll ow what we've outlined in our appeal. And
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that's the law that you can foll ow

COMM SSI ONER PARSONS: Ckay. Wy don't we
get back to that then?

M5. ELLIOIT: Yes.

COW SSI ONER PARSONS: | nst ead of
| andscapi ng and |ighting. So I'mtrying to determ ne
whether this decision is precedent setting and could
be used by others throughout the city. Forget the
River Inn, that's noot. But is there reason for this
Board to hear this case so as to clarify this decision
as proper or inproper?

M5. @ LBERT: Vell, let nme say wth
respect to any other hotel, | think it would be
unlikely that we would run into the exact sane factua
situation. Essentially, we're dealing here with the
encl osure of an overhang area, and the basis of the
Zoni ng Adm ni strator's deci si on was t hat a
determnation was made in '78, which permtted
enclosure of the garage area wthout any zoning
relief, since that area had already been included
within the building' s FAR

So we have a very specific decision by the
Zoni ng Adm ni strator. I mght say as well, and this
m ght be sonething that the appellant mght want to

consi der, you know, clearly she has raised sonme issues
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which are at least arguable as far as expanding the
comer ci al adj unct  space. However , it's quite
possi bl e that you would hear this case, and you woul d
decide that the Zoning Admnistrator's decision was
correct.

COMM SSI ONER PARSONS:  Yes.

MS. G LBERT: What we have here is we have
the River Inn having conceded that they are prepared
to not nove the wi ndow |line, and DCRA being prepared
to revise the permt, and so essentially, from ny
perspective, it seens to me the ANC has won. And you

know, | think as far as the issues with the shrubbery,

| think that has been -- perhaps you can explain it
better than I. But ny understanding is that that's
going to be -- that's public space for one thing.

CHAIRVAN GRIFFI'S:  Right.

M5. G LBERT: So it's not relevant.

CHAI RVAN GRI FFI S: | don't think we need
to get into that.

M5. G LBERT: But that situation will be
resol ved.

COW SSI ONER  PARSONS: So you feel that
this is a precedent setting? The uniqueness of this
case is that, it's unique?

M5. d LBERT: I"m just saying it's very
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l[imted, and we do keep these things. An attorney
could say hey and could send us a letter and say hey,
this is the sanme situation, that that isn't really
going to, you know, determne what we're going to do,
because we can say well, it's not the sane situation,
because these factors are different. Furthernore, in
that case, we wound up revising the permt and not
havi ng the work go forward.

So | don't see any -- you know, | don't
see that this should be a nmajor concern. | haven't,
you know, consulted directly on this point with the
Zoning Admnistrator with respect to, you know, but I
do know that in general, you know, these letters that
the Zoning Administrator issues had very limted
per spective inpact.

COW SSI ONER PARSONS: Yes, so that letter
or opinion --

M5. GLBERT: And in this case, it's very

speci fic.
COW SSI ONER PARSONS:  To this property?
M5. G LBERT: To this case, to this
property.
COW SSI ONER PARSONS: So anot her

applicant can't wave this letter over in southeast

somewhere and say see, this is what | want to do, too?
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MB. A LBERT: | don't believe so.

BOARD MEMBER ZAl DAl N Yes, and speaking
of precedent, | nmean, | think it was the last hearing
we got into a big issue about the inportance of
countersigning letters and whether or not, you know,
they can be used as a point of contention in terns of
timeliness on appeals, and we had a ruling |ast week
saying these countersign letters are interesting. But
in terns of points of mnmaking them appeal able or
what ever or precedential value, | don't think this
Board gave them great weight, at that tine.

CHAI RVAN (Rl FFI S: Vell, | think it's an
excellent point to bring up. W had a Zoning
Adm nistrator letter that gave an interpretation on

that, and what was being said is that's when the cl ock

starts for the appeal. And what this Board decided
was that that is not the case. That this was, in
fact, a substantial docunent of t he Zoni ng

Adm nistrator's decision or interpretation.
It could be relied upon in developing a
permt, but there was actually no action to be taken.

There was no building to be built solely based on

this letter. So it's an inportant critical part of
the entire process. But in order to bring to an
appeal, it is a permt docunent that would need to be
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appeal ed. So | think it goes -- you know, it's an
interesting point to bring up, because then it goes
back to this of whether we would appeal the Zoning
Adm nistrator's letter or we woul d appeal the permt.

BOARD MEMBER ZAl DAl N: | don't think we
want to get into the business of appealing Zoning
Adm nistrators' letters.

CHAIRVAN GRIFFI'S:  That's very true.

BOARD MEMBER ZAIDAIN.  And | nean, | think
there's a simlar situation here. | really don't see
what kind of precedential inpact the letter would
have.

CHAl RVAN R FFI S: Ckay. Let's run
through then for clarification as we entertain the
notion to dismss. The other aspects, we' ve nentioned
a couple, but the other aspects of the appeal as laid
out in your Decenber 30, 2002 letter. | think that's
the best source to go to, so that we mght at |east
figure out whether there is anything that is not
included within this nmotion, if | nake hopefully
nysel f cl ear

MR TUMMONDS: Chairman, as this is ny
notion, perhaps | can run you through it and then |
can show you how we believe that we have addressed

t hose four issues. If you think that would be of
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i nterest.

CHAl RVAN QRI FFI S: You don't want to run
t hrough their issues first though?

MR TUWONDS: It's through an appeal. |
was going to say -- I'msorry. M notion to dismss,
I would like to say how we believe that we have
satisfied four issues they raised on appeal.

CHAI RVAN CGRI FFI'S:  Ckay. Wat?

MR TUWONDS: The first would be the --

CHAl RVAN Rl FFI S: No, actually, all |
want to hear is a listing.

MR TUMWONDS: Absol utely.

CHAl RVAN GRI FFI S: Just list them all.
Can you do that?

MS. ELLIOIT: You wanted what we -- the
four -- what we asked for at the end of this?

CHAl RVAN GRI FFI'S:  Yes.

MS. ELLIOTT: Based on our evidence, we
woul d hope that the BZA would uphold our appeal,
thereby wvoiding the wvalidity of building permt
#B47779, as well as any DCRA approvals of plans for
renovation of the referenced premn ses.

CHAI RVAN  CGRI FFI S: Actually, what 1I'm
| ooking for is just the item zation. For i nstance,

your first one is the fact that the ANC, DCRA did not
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legally give notification to the ANC

M5. ELLIOIT: Ch, okay.

CHAIRVAN GRIFFI'S:  That's issue one.

M5. ELLIOTT: Ckay. New and expanded
hotels in R Zone areas are prohibited. Hot el s
existing in R Zoned areas on My 15, 1980 were
permtted to remain grandfathered. Two, the gross
floor area of grandfather hotels may not be increased,
and the total area wthin the hotel devoted to
function roons.

CHAI RMAN GRI FFI S: Ckay. So two is
i ncrease FAR or gross floor?

M5. ELLIOIT: Yes, one is actually hotels
are restricted under the provisions of that Hotel Act
i ncorporated into the regul ati ons.

BOARD MEMBER ZAI DAl N: That's one of the
i ssues you are appealing?

M5. ELLIOIT: No, no, no. W're saying we
want these regulations strictly enforced with al
issues that we talked about wth the commercial
adj unct.

CHAI RVAN GRIFFI'S:  Let's keep goi ng.

M5. ELLIOIT: The view and so on and so
forth.

BOARD MEMBER ZAI DAIN. Ckay. Ckay.
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MB. ELLI OIT: Gross floor area. Three is

no direct entrance of the comercial adjuncts from
outside the building. Four, no part of the conmercial

adjunct or entrance to the adjunct shall be visible
from a sidewal k. No sign or display indicating the
exi stence of commercial adjunct shall be visible from
out si de the buil di ng.

CHAl RVAN GRI FFI S: Ckay. And are you of
the understanding that -- what of these do you think
are still a potential for happening? For instance, is
there a direct entrance for the restaurant proposed in
the permt?

M5, ELLIOIT: No, | think that they have
satisfied that, at this point.

CHAI RVAN GRI FFI'S:  (kay. And the signage?

M5. ELLIOTIT: The signage has been
satisfied, also. There is no sign for the conmmerci al
adj unct .

CHAIRVAN GRIFFIS: Gay. And if the wall
is maintained where it is existing, is there an
increase in the gross floor?

MS. ELLIOIT: No, but | don't -- as | said
earlier, this is not nmoot. | think there is still the
potential for that, unless you put that to rest once

and for all.
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CHAI RVAN GRI FFI'S:  Ckay.

M5. ELLIOIT: So that they cannot --

CHAIRMAN GRIFFIS:  No, | think this helps
narrow t he issues.

MS. ELLIOTIT: Yes, yes.

CHAI RVAN GRI FFI S: So we're looking at a
ZA letter. And then four, if you have an existing
glass line that will be maintained, is there a change
inthe visibility?

M. ELLIOIT: It isn't that it has nothing
to do with whether it was there or not there.

CHAI RVAN GRI FFI'S: Wy not ?

MB. ELLIOIT: Because under the regs you
are not supposed to be able to --

CHAI RVAN GRI FFI S: Vell, this can't be
built today. W'l concede that it's nonconform ng.
It can't be built new

M5. ELLIOTIT: Ri ght . No, but [|'m saying
that the visibility of the comercial edge adjunct is
not supposed to be there, either. | nean, and that
has not yet been satisfied. This is the |aw

BOARD MEMBER ZAl DAI N: And | guess the
question that |'ve had is how are they expanding the
visibility, by the curtains?

M5. ELLIOIT: You can see through -- the
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pl antings is one issue.

BOARD MEMBER ZAI DAIN:  Right.

M5. ELLIOIT: The lights on the outside is
anot her issue, because that's focusing even nore as a
commercial property as a whole, and it al so enphasizes
the restaurant area, and you can see the restaurant
day and night fromacross the street.

BOARD MEMBER ZAl DAl N Yes. Vell, were
there lights before the permt though?

M5. ELLIOTT: No, there was not.

BOARD MEMBER ZAl DAl N And what was the
di fference?

M5. ELLIOIT: Wll, there was shrubbery
that you could -- it was very -- if you look at the
phot os that we brought in.

BOARD MEMBER ZAI DAIN:  The shrubbery?

M5. ELLIOIT: Yes.

BOARD MEMBER ZAl DAl N And then the
curtain issue?

M5. ELLIOIT: Yes.

BOARD MEMBER ZAIDAIN.  How are the shrubs
changi ng?

MR TUWONDS: | think --

BOARD MEMBER ZAIDAIN:  And the permt.

MR TUMMONDS: Here's why. This is a
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| ower |evel to walk into.

BOARD MEMBER ZAl DAI N Yes.

MR TUWONDS: So you woul d see before you
see the top foot fromthe sidewal k, you see the top 2
or 3 feet of the wi ndow above. You saw that in 1979

You saw that now.  The shrubs, which were previously

there, were 2 feet high, 3 feet high. They didn't
bl ock your view of the top 2 feet of the window That
top 2 feet of the window was visible in 1979, 2000
2001. It's visible today. That hasn't changed. And
I think I would say it's a preexisting condition. W
didn't change that.

BOARD MEMBER ZAl DAI N Is there any
| andscaping tied to the permt?

MR TUWONDS: No, it's public space.

BOARD MEMBER ZAl DAI N: In ternms of the
[ighting?

MR TUMMONDS: Again, | would say, you
know, truthfully, M. Zaidain, lighting in public
space. | mean, these are issues that --

BOARD MEMBER ZAI DAIN.  Well, | nean, | can

understand that, but | think we need to explore 351. 2,
because | think that's where we are stuck. Thi s
pertains to commercial adjuncts in the hotel, in terns

of wvisibility, and you brought up the issue of
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lighting. |Is the expanding lighting ainmed directly at
the commercial adjunct or is it to elimnate the
entire hotel ?

M5. ELLIOIT: It's wuplighting and it
lights the bottom half of that lip, the overhang. It
lights the overhang, and there is lighting on the
inside walls of the entry way to the hotel that's
very, very bright. And also, as | said --

CHAl RVAN GRI FFI S: But there is existing

lighting on there right now | see them in the
phot ogr aph.

M5. ELLIOIT: Yes, but it has been
changed. There is -- it's different than what 1is
her e.

CHAI RVMAN GRI FFI S: So we're going to

appeal the change in the light fixtures?

M5. ELLIOIT: No. Al I'msaying is that
the -- it's actually nore visible than it was before.
It's not -- | don't disagree that the w ndow was a

preexi sting condition, but they had curtains on it
where you couldn't see into the commercial adjunct.
And that started to change as the project went
forward, as they got the building permt. And you can
see into that commercial adjunct. Not only from the

si dewal k, but across the street you can see in and you
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can see the restaurant and so on and so forth.

CHAl RMAN GRI FFI S: And you're saying it
wasn't |ike that before. And the lighting?

M5. ELLIOIT: No.

CHAIRVAN GRIFFI'S:  And you're saying that
the lighting --

M5. ELLIOTT: You could see sone |ight
fromthe top of the w ndow

CHAI RVAN GRI FFI S: -- is illumnating the
restaurant nore than it was before?

M5. ELLIOIT: Yes.

CHAl RVAN (Rl FFI S: | mean, I'mtrying to
foll ow your argunent, because if it was a sign, if it
was a bigger entrance to the restaurant, well, | don't
think they can have an inference or sonething |ike
that | can see the argunent. I"'m just trying to
follow along with the lighting issue here.

M5. ELLIOIT: I'mnot trying to make this
a nountain out of a nole hill with this. ["m just
saying that where there was a sign before, that's
gone. That's been taken care of. There's nothing
there. However, two of the trees, there's a tree that
-- and we submtted this in the photographs, | don't
know i f you have that.

CHAl RVMAN GRI FFI S: Yes, |'ve got it the
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paper .

M5. ELLIOTIT: Yes. That's gone now and
it's very open here, and you can see directly into
everything on that first floor now from across the
sidewal k at day and night, because it's |lit up from
inside. So all I'msaying is that it's even now nore
prom nent than it was before.

CHAI RVAN GRI FFI'S:  Ckay.

M5. d LBERT: If I may, and | don't know
to what extent you want to see nore, | can proffer a
series of photographs that we have. | wll say there
is a line of trees in front of this whole area, as
well, but | do have photographs that our investigator
t ook yesterday.

CHAl RVAN GRI FFI S: M. Zaidain, you want
to see those?

M5. G LBERT: Black and white if you would
like us to proffer.

M5. ELLIOTT: They are in there. W have
t hem

M5. G LBERT: No, I'mjust saying.

COW SSI ONER PARSONS: | think that woul d
be hel pful.

CHAl RMAN (Rl FFI S: Ckay. Wiy don't you

put those in?
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M5. Q@ LBERT: Al right. Let ne. I

didn't nmake a second copy, so let nme show themto you
first.

CHAl RVAN GRI FFI S: Vell, while that's
being dealt with, let ne deal wth the first issue
that | brought up, and I'm not sure whether this was a
basis of the appeal or an elenent of the basis of the
appeal or whether this was nore of information for the
Board to understand the fact of the DCRA not notifying
ANC about the issuance of the permt.

| had our corporation counsel pull up the
regulations, and it is, in fact, correct that DCRA is
to, and | think it's once a nonth or so, |ist
applications for construction and issue them to the
ANC. In nmy opinion of looking at this, that is a
matter of DCRA's process, not a matter of DCRA s
adm ni strative decision nmaking, and so | do not or
woul d not see a great substance of which to appeal in
that point, but we could hear arguments if they are
needed on that.

BOARD MEMBER ZAl DAI N: Wiere is that
codified? | didn't see that.

CHAIRVAN GRIFFI'S: | have copies for you.

COW SSIONER MTTEN | think it's in the

ANC | aws.
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BOARD MEMBER ZAI DAIN:.  The ANC | aw.

CHAl RVAN GRI FFI S: Ch, it is. Yes, and
that's a good --

BOARD MEMBER ZAl DAl N: I[t's not in the
Zoni ng Regul ati ons?

CHAI RVAN (Rl FFI S: It's not in the Zoning
Regul at i ons. It's in the ANC regulations. But |
could see an argunent being nade that, you know, here
is sonething that DCRA is supposed to do, and
therefore is it appealable to this Board? But in
order to do that, | think you need to have that it is
an official adm nistrative decision or a DCRA
deci sion, not a process of which there may not be the
capacity. Wwo knows why it is not happening.

VB. G LBERT: Let ne say it's ny
understanding that it did happen in this case. e
send out each week to the ANC a list of the --

CHAI RVAN GRI FFI'S:  Each week?

M5. @ LBERT: Each week or every two
weeks. ["'m not sure which. | think it's every week
that we send a listing of the perma applications that
have been filed within the past week.

CHAl RVAN GRI FFI'S: Ww.

M5. d LBERT: As well as the over the

counter permts that have been issued.
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CHAl RVAN Rl FFI S: So that happens in

every ward?

M5. d LBERT: And legally we're required
to do it every two weeks.

CHAI RVAN GRIFFI'S:  Right.

M5. G LBERT: And I think we've been doing
it as a matter -- of course, | tried to reach M.
Douglas this norning to verify, but his admnistrative
assistant told nme they do it every week. So it's a
l[isting to ANC sent by email and it lists the over the
counter permts that are issued, as well as the
permts that were filed. |In this case, the permt --
the application was filed on June 11" and the permt
was not issued until August 7", and | believe the
notice went out somewhere between June 17" and June
21%, that's the information that |'ve been given and
that's what we woul d put on testinony.

CHAI RMAN GRI FFI S: Cay. I nteresting.
Wre we going to see sonething or are they nmaking
copi es? M. Zaidain?

BOARD MEMBER ZAIDAIN: Since it seens |ike
we're at a lull here for a second, just to try to
reach sone sort of resolution, is there any way the
issue with the landscaping and the lighting could be

wor ked out ? In terms of, you know, it seens |ike
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we' ve got sonewhat of a settlenent in terns of the
issue with the wall, and | would -- | nean, | know I
can speak for ny self that |I think the Board should go
in sone sort of direction of having DCRA issue a
revised permt, so that the property owner is held to
building a wall where it is.

CHAI RVAN GRI FFI S: So we don't step too

far into nediation services, | think what we want to
do is base -- this is what | see as a course of
action. First of all, we could take action on the

notion imediately. W could table the notion that's
before us and set this for a week and wait for the
action. | nmean a lot has been offered, but the
actions may not actually have taken place. VW could
wait to see that. W could wait to see the revision
and pick up the notion again. W could, based on a
specific course of action, continue and hear the
entire appeal today. So those are the options. Up or
down on the notion, appeal or put it aside and just it
would ensure the fact that the revisions to the
permts are nmade that would then substantiate one
position on this notion.

Do we have pictures yet?

M5. d LBERT: Sure. l"m very nervous.

Could I --
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CHAIRVAN GRIFFIS: Wit. Let ne hear from

M. Parsons.

COW SSI ONER PARSONS: | wanted to ask if
the permt initially issued contained a | andscape pl an
and a lighting plan that was specific as to species
and heights of plants and wattage of |anps and those
ki nds of things?

M5. G LBERT: | don't have all of the
pl ans wth ne.

COW SSI ONER PARSONS: Oh.

M5. GLBERT: | amand let ne ook at the
permt application itself and the permt before |
answer that. Wiere's the permt? | believe there
were draw ngs of shrubs, but there was no approval per
se of the shrubs. As far as lighting, | would have to
check on that. My | have a nonent?

COMM SSI ONER PARSONS:  Yes.

MR TUMMONDS: Comm ssioner Parsons, in

answering --

COMM SSI ONER PARSONS:  Yes?

MR TUWONDS: | n answering your question,
no, they show -- | guess the first answer is the

planting area it's in public space, so they wouldn't
show up with that sort of detail on a building permt

appl i cation.
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COW SSI ONER PARSONS:  Yes.

MR, TUMWONDS: Second, on the plans we did

at, they show generically squiggly line

outlines of bushes, |landscaping, things of that
nat ure.

COMM SSI ONER PARSONS: | see.

MR TUWONDS: And naybe if | could -- I'm
not sure how well. The pictures that were presented

to you, maybe the first one shows the best, really

there's two

| arge si dewal

areas of plantings in front of this very

k that's public space here. You have the

first roware a row of trees, Cate Myrtle trees.

building is

COW SSI ONER PARSONS:  Yes.
MR TUMMONDS: And then closer into the

the row of plantings that were initially

renoved while this work occurred. Now, they have the

low plantings in there. So this |andscape we're

tal ki ng abou

t is the l|landscape being closest to the

building. The Crate Myrtles remain. They have never

been touched.

R ver | nn?

(202) 234-4433

COW SSI ONER PARSONS: Now, where is the

MR TUWMMONDS: It is --
COW SSI ONER PARSONS: | can't see it.

MR TUMMONDS: From - -
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COW SSI ONER PARSONS: VWhich side of the

entrance is this Inn on? | nean, we got all these
pictures. | don't know where the River Innis. | see
t he sign.

MR TUMMONDS: Yes.

COW SSI ONER ~ PARSONS: I see t he
| andscapi ng.

CHAIRVAN  GRIFFI S You mean t he
restaurant ?

COMM SSI ONER  PARSONS: Al right. Let's
go to this picture here. Yes, where is it?

CHAIRVMAN GRIFFI'S:  Right.

COW SSIONER PARSONS:  Is it on this side
or that side or both sides?

MR TUMMONDS: Left side. If you're
facing the building, it is just to the left.

COW SSI ONER PARSONS: Ckay.

MR TUWONDS: Everything to the right is
adm ni strative office.

BOARD MEMBER ZAl DAI N: To the left of the
awni ng, essentially?

MR TUMMONDS: Yes.

BOARD MEMBER ZAI DAIN.  Ckay.

MR TUMMONDS: An awning, and that's the

main entrance into the R ver |nn
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CHAIRVAN (RIFFIS: |Is there any difference

between the conditions as proposed or existing or as

for posting the permt between the right side and the

| eft side?

MR TUMMONDS: No, we didn't do any work
to the --

BOARD MEMBER ZAl DAl N Wiere is the
jurisdiction of public -- well, where is the right of

way |ine? Were is public space?

MR TUWONDS: In front of the building.

BOARD MEMBER ZAI DAIN:  The bui | di ng?

MR TUWONDS: Fromthe face of it.

BOARD MEMBER ZAl DAl N: In front of it.
The front of the building. Ckay. So the awning is in
public space, essentially, right?

MR TUWONDS: That's correct.

BOARD MEMBER ZAl DAI N: Ckay. | nean, |
know that's not a point of contention here. I was
just trying to get ny bearings on this.

COW SSI ONER PARSONS: So what appears in
the photographs, at least as | |ook at them are
venetian blinds in the w ndow.

MR TUMMONDS: That is correct. The
venetian blinds have been install ed.

COWM SSI ONER PARSONS:  So in order to neet
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the intent and spirit of the regulations, if the
venetian blinds were closed, you can't see in.

MR TUMMONDS: Yes.

COW SSI ONER  PARSONS: [''m not asking for
a coonmtnent to close the blinds.

MR TUVWONDS: | nean, right.

COW SSI ONER  PARSONS: But it isn't as
t hough it's an open wi ndow with people eating.

MR TUWONDS: Rght. Rght nowit is --
yes, it's a window and there are blinds.

COW SSI ONER PARSONS: Ri ght.

MR TUMMONDS: And | suppose if you put
blinds there all the tinme, it kind of defeats the
pur pose of having a w ndow.

COW SSI ONER PARSONS:  Yes.

MR TUWONDS: But, yes, there are blinds
there. Previously, there were.

COW SSI ONER  PARSONS: The restaurant
patrons are able to |look out onto that |andscaping or
are | ower than that?

MR, TUVWONDS: They are | ower.

COW SSI ONER  PARSONS: So the wi ndow to
the patrons --

MR TUMWONDS: | guess, if you sat down --

"Il get the answer in a second.
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IS going to

about table

COW SSI ONER PARSONS: | see. Ckay.
CHAIRVMAN GRIFFIS: Are we --
BOARD MEMBER ZAl DAl N: I just have a

question real quick
CHAI RVAN GRI FFI'S:  Let ne --

BOARD MEMBER ZAI DAIN:  Ckay.

CHAl RVMAN GRI FFI S: The phot ographs that

have just been submitted April 28", so we're |ooking

at the renovation conpleted from all
pur poses on the outside?

MR TUVWMONDS: That's correct.

intents and

BOARD MEMBER ZAl DAl N: If you look at, |

don't know the page nunber, but referred
nunber here it's DSQ0077, do you know what
about ?

MR TUWONDS: 777?

BOARD MEMBER ZAI DAI N 77.

CHAI RVAN &R FFI S Thi s
adm ni strative side.

BOARD MEMBER ZAl DAl N Ckay.

not the restaurant right there?
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CHAIRMAN GRIFFI'S: That's correct. If the

directions of what we've been told are accurate.

BOARD MEMBER ZAIDAIN. |Is that correct?

MR TUWONDS: That's correct.

BOARD MEMBER ZAIDAIN. Is it the sanme for
the next one, the 00717 No, that's the restaurant
side. So that planning bed is the same on both sides
of the awni ng?

MR TUWDONDS: That's correct.

BOARD MEMBER ZAl DAl N Ckay. Has there
been any change there since the permt has been
I ssued?

MR TUMMONDS: Yes.

BOARD MEMBER ZAl DAI N What  kind of
changes?

MR TUMMONDS: Prior to all this work
bei ng done, the interior renovations.

BOARD MEMBER ZAIDAIN: Right.

MR TUMMONDS: There were plants that |
woul d say --

BOARD MEMBER ZAl DAI N They are higher
t han what's there?

MR TUMMONDS: Yes, t hey wer e
approxi mately knee hi gh, standing at that |evel.

BOARD MEMBER ZAI DAIN.  Ckay.
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M5. ELLIOIT: Chairperson Giffis, in our

subm ssion, there's a photograph of what was there.
It's | believe on the |ast page of our submssion in
attachnent 8 or section 8.

COW SSI ONER PARSONS: Is it the picture

her e?
MS. ELLIOIT: Yes, yes.
CHAIRVAN GRIFFI'S:  Ch, yes.
M. ELLIOIT: [It's on the right hand side.
BOARD MEMBER ZAl DAI N Bottom right hand
corner?

M5. ELLIOIT:  Yes.

CHAl RVAN R FFI S: But your point in
conparing those two is the difference of the
veget ati on hei ght?

MR TUWONDS: Well, | mean --

M5. ELLIOIT: Yes.

CHAIRVAN GRIFFI'S: Is that correct?

M5. ELLIOTT: Yes, that's one thing.

CHAl RVAN QRI FFI S: Al right. Wul d you
agree that --

M5. ELLIOTT: And then the lighting.

CHAIRVAN GRIFFI'S:  -- these shrubs have to
gr ow?

M5. ELLIOIT: No, these are liriope plants
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and this is about the height that they are going to
get. These aren't shrubs and the new pl anti ngs.

BOARD MEMBER ZAl DAl N Yes, arbor and
stuff.

M5. ELLIOTT: R ght. No, gardener.

BOARD MEMBER ZAI DAIN.  Gardener. Ckay.

COW SSI ONER  PARSONS: Vel l, what about
this canopy with a sign on it? How do you feel that
neets the regulations? | mght say --

MB. d LBERT: The hotel is called the

R ver |nn.

COW SSI ONER PARSONS: (On.

CHAI RVAN &Rl FFI S: They renoved this
porti on.

COW SSI ONER  PARSONS: Because the

prohibition is on signage for a comercial adjunct.

M5. ELLIOIT: If you | ook at our
subm ssion --

COW SSI ONER PARSONS: So this sign that
sai d Foggy Bottom Cafe is the one?

M5. ELLIOTT: That's the ol d.

COMM SSI ONER PARSONS: Ch, now |
under st and.

CHAl RVAN Rl FFI S: And that has been

r enoved.
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VB. ELLI OTT: Ri ght. That's the

commer ci al adj unct.

CHAIRVAN GRIFFI'S: R ght.

BOARD MEMBER ZAl DAl N: But that's gone,
right, that sign?

M5. ELLIOTT: Yes, if you look at their
new subm ssion, it just says the R ver Inn on the
canopy.

BOARD MEMBER ZAl DAl N: So it seens to ne
that we're down to the issue of whether or not the new
| andscaping or whatever this change constitutes a

change in visibility of the restaurant.

CHAI RVAN &Rl FFI S: Vell, there's tw
issues to it. If you found that, then | think you
woul d have -- yes, okay. Last conments. W' re going

to go straight down the table again.

BOARD MEMBER ZAl DAI N Vell, one nore
guestion before we do that. The trees in front of the
bui I ding, those are the sane, right?

MR TUWONDS: Yes, those trees in public
space, Yyes.

M5. ELLIOIT: There's a -- are you
speaki ng, Menber Zaidain, about the --

BOARD MEMBER ZAl DAI N: The trees in the

concrete pI anters.
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M5. ELLIOTT: Cnh, okay.

BOARD MEMBER ZAI DAl N: Those are still
t here?

M5. ELLIOIT: Yes.

BOARD MEMBER ZAIDAIN: It seened to ne if
they took those down, that would have a bigger inpact
on visibility than these bushes. How do you feel
about that?

CHAl RVAN GRI FFI S: That's going into an
i nteresting hypothetical.

BOARD MEMBER ZAl DAl N I know. | don't
know, we're kind of really splitting hairs on things
her e.

CHAI RVAN GRI FFI'S:  Ckay.

BOARD MEMBER ZAIDAIN. So | just thought |
woul d follow along with it.

CHAl RVAN R FFI S: Let's hear from the
participants and then we'll decide. [1'll lay out what
our potential actions can be, at this point, and then
we'll nove on.

MR TUMMONDS: | believe that we fully
addressed all the issues that we raised in our notion
to dismss the appeal as noot. | believe that we wll
agree to work with the LRA and file revised building

permt plans, SPl1.1 and SP1.2, to really effectuate
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the letter that we submtted into the record, which
will then provide the assurance to the Building and
Land Regulation Administration and this Board that
that window line wll not be pulled out, and we
believe that all of the other issues raised in the
ANC s appeal are noot.

In that, and it sounds like we're down to
one issue, the ability to see the commercial adjunct
space from the sidewalk, it was a preexisting
condi ti on. W haven't changed the -- you know, we
haven't effected that preexisting condition, o)
therefore we think the appeal should be di sm ssed.

M5. GLBERT: Yes, | would say that we're
prepared to revise the permt as soon as we receive
the anended plans from the R ver 1Inn. I think that
effectively resolves the issue with respect to the
wi ndows. Wth respect to the shrubbery, | did confer
with our engineer here, and that is public space, the
area in which the shrubbery is right beyond the

wi ndows, so that that's nothing that was specifically

approved in the permt, so | think that that
essentially has -- is not really relevant to this
appeal .

Now, there could be an allegation that we

should bring a citation against them for not
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concealing the restaurant if we wanted to, you know,
six nmonths from now or sonething like that if the
shrubs don't grow, but | don't think that has any
basis for this appeal. So |I think this should be able
to be resolved, and | think we've agreed the other
i ssues have been resol ved.

CHAIRVAN GRIFFIS:  Gay. Wll, before we
nove on, |'mgoing to ask Ms. Monroe whether we would
even have the jurisdiction to require that this
bui | di ng owner deal with however we see fit the public
space in front of the property.

M5. MONRCE: No. No, you would not.

CHAI RVAN GRI FFI S:  Ckay.

M5. MONRCE: Also, | want to point out,
too, that 351.2 doesn't deal with lighting at all or
| andscaping specifically, and | didn't see lighting
brought up at all in the appeal, either. | just
wanted to nention that.

CHAI RVAN GRIFFI'S:  Ckay. Thank you.

IVB. ELLI OTT: Agai n, this is very
problematic, and | don't think, Chairperson Giffis
and nmenbers of the Board, that these are noot issues
that Alamac is saying now that they are not doing
this, but the whole point of the matter was that they

were -- they did present an inproper attenpt to expand
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this comercial adjunct in the original building
permt, even though they haven't done this now.

And these issues aren't nooted. They just
aren't doing them And the lighting was not brought
up in our original appeal, because we had no idea what
they were going to be doing out there. W were not
presented these plans. W were not presented revised
pl ans. The ANC has not been involved in this process,
which is another troubling situation here is that
we've had to run around behind the scenes to try to
find out what's going on.

And as | said to you earlier, we would
prefer, at this point, to have you table the notion
and give sonme tine to deal with these issues, and give
us sonme nore tinme to see what's going on here and be
included in the process, and then cone back and nmake a
deci sion whether we still want to have this permt
overturned, because we have sone questions about, you
know, what's being set up here as precedent, even
t hough there has been tal k about this.

W woul d al so request that the record stay
open. Council nenber Mendelson is going to be
weighing in on this. W' ve spoken with his office
He was very involved in the hotel and restaurant

regul ations that were created back in 1980, and he was
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involved in the other hearing on this in terns of the
public space, and he is very concerned about this
issue, and we would like to have that. He was
supposed to fax over to the Board this norning.

CHAl RVAN GRI FFI S: It sounds I|ike that
would be nore appropriate for it to go to the
Conmi ssion than us, but we'll figure that out.

M5. ELLIOIT: No, because it's dealing

wth this appeal. He wanted to weigh in on this
particular appeal, as he did on the public space
appeal . So we would prefer that, you know, if -- if

you're heading to noot all these points that we' ve
brought wup, that you table this, as suggested, and
that if you want to revise the permt and take care of
this issue of this inproper issuance of the permt
under the regs, that we have sone nore tinme on this
and we woul d be able to cone back and deal with this.

It's just very <clear to wus, as we
presented in our case, that all of these points we' ve
substantiated in our appeal.

CHAl RVAN (Rl FFI S: Ckay. Thank you all
very much. Wat | see as probably the best course of
action is that we keep the record open to accept the
revised permt plans and that permt docunent, and

then pick up the notion again. | would anticipate
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that that should not be difficult to produce in a very
tinmely fashion, and would anticipate that we perhaps
do that on the 6" or the 13" of May. M feeling is
that the record would be open to accept that
i nformati on.

In ternms of accepting information fromthe
council nenber or any other arguments or other issues
or further review, | think we can take that up if we
get into the appeal, but clearly we have a specific
nmotion before us with specific information that, |
think ny understanding of this Board in its
di scussions today, that revised permt wll address

But let nme hear from M. Parsons and M. Zaidain on

t hat .

BOARD MEMBER ZAl DAl N | agree with that
course of action. | don't think we need to get into
what would be a punitive proceeding. It sounds Iike,

you know, the DCRA and the hotel have either seen the
error of the ways or decided this isn't a fight they
want to take on and they want to correct it. But |
think we need to give sone assurance to the comunity
that they are going to correct it, and that's why we
need to see the revised permt.

CHAI RVAN GRI FFI S:  kay. M. Parsons?

COW SSI ONER PARSONS: | would agree, but
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I would like to nake sure that the appellant and
others, at least on ny view that | have no reason that
| can see to -- please, Ms. Mller. No reason | can
see to hear the basic appeal of the FAR issue. I
don't see it as precedent setting. | don't see it as
a cityw de issue giving the uni queness of the case.

CHAIRVAN (RIFFI'S: | agree.

COW SSI ONER PARSONS:  So | don't want to
cone back with a file full of fresh information about
that issue. It's sinply --

CHAI RMAN GRI FFI'S:  As proposed now.

COW SSI ONER  PARSONS: -- the closure of
the permt that we're after.

CHAIRVAN GRIFFI'S:  The record is open and

will remain open to accept the revisions to the permt
that is under appeal. That's all we wll be
accepti ng.

COW SSI ONER PARSONS: Ckay.

BOARD MEMBER ZAI DAIN.  Because it seens to
me to neet the spirit of the regulations, the venetian
blinds are the only thing we would have jurisdiction
over .

CHAIRVMAN GRIFFI'S:  Right.

BOARD MEMBER ZAI DAIN: And nandating that

they be closed, | just don't think is what is net.
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CHAl RVAN GRI FFI S: Ckay. Let nme change

t he schedul e. Let nme address two things. First of
all, M. Zaidain, you said that DCRA may be noting the
error of their ways, but | think it was clearly stated
by the representative of DCRA that they, in fact,
believe that this could in fact --

BOARD MEMBER ZAl DAI N Vell, vyes. The
position was taken fromthe hotel and not DCRA.

CHAI RVAN GRI FFI'S:  Right. If we got into
it, looking at it on face, it wll be an interesting
argunent about whether that was counted in the gross
floor area or not.

BOARD MEMBER ZAI DAIN.  True.

CHAl RVAN &Rl FFI S: And that would be
acceptance of the issue. That is clearly not been
decided nor do | hear anyone conceding error or not
error in that respect. In terns of what M. Parsons
just brought up, also, for the Zoning Admnistrator's
interpretation for a potential permt or a permt in
this case, this Board has in recent past decided that
that is not the basis of an appeal, but rather goes to
the entire permt of what will physically be built.
That interpretation can be given substantial weight in
produci ng designs and devel opnent. But wuntil it

beconmes the reality of what will be built, we are just
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bantering about an interpretation or an opinion.

BOARD MEMBER ZAIDAIN. | agree and | think
that's kind of the reason why we want to see a revised
permt.

CHAI RVAN GRIFFI'S:  That's correct.

BOARD MEMBER ZAl DAI N Because nothing is
official until we get a permt.

CHAI RVAN GRI FFI S: That's correct. What
is the time line for getting the revised permt to
DCRA, and then I'm going to ask DCRA how long it wll
take to issue a revised permt.

MR TUMMONDS: W can have revised plans
to DCRA hopefully by the end of the day today. | f
not, early tomorrow. Wth our goal that we would be
able to address this on May 6"

CHAl RVAN GRI FFI S: These are essentially
as built, at this point. 1Is that right?

MR TUWMWONDS:. Absolutely, yes, yes.

CHAl RVAN (Rl FFI S: | nean, that's fairly
substanti al . And DCRA how long does it take to turn
it around?

MS. d LBERT: It should take no tine, a
day.

CHAIRVAN CGRIFFI'S:  Real | y?

M5. 4 LBERT: No, | was told that as soon
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as the plans were submtted --

CHAl RVMAN GRI FFI S: Let ne get in that
express line. | got sone -- all right. Ckay.

M5. G LBERT: Ckay.

CHAIRVAN GRIFFI'S:  But in all seriousness,
you think that that information could be here in a
timely manner for May 6. That's really pushing it,
because it actually needs to get here by Thursday.

M5. G LBERT: Al right.

M5. ELLIOIT: Chairperson Giffis?

CHAl RVAN (RI FFI'S: Yes?

M5. ELLIOTT: The ANG2A is --

M5. GQLBERT: | think it would be okay.

CHAIRVAN GRIFFI'S: O what ever.

M5. ELLIOIT: The ANC-2A has got several
maj or issues on its plate and conming up on the 6", and
we would appreciate a little bit of push back on the
time line of this, noving it later rather than
tonmorrow or next week.

CHAl RVAN (Rl FFI S: Vell, let nme clarify
and let nme see if the Board is of the same
under st andi ng. This is a decision on the notion.
There's no -- we're not having additional testinony on
it.

M5. M LLER W need to see it. May |
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speak? |I'mthe chair of ANGC 2A

CHAl RVAN GRI FFI S: I know. But we have
t he representative.

M5. ELLIOTT: R ght.

CHAl RVAN QRI FFI S: | nean, tell her what
you want to say.

M5. M LLER Cay. But I'm also in the
letter to speak, as well.

VB. ELLI OTT: May | consul t with
Chairperson MIler?

CHAl RVAN GRI FFI'S:  Yes.

M5. ELLIOTT: Thank you.

(Wher eupon, off the record for a recess.)

VB. ELLI OTT: Chai r per son Giffis?
Chai r per son?

CHAl RVAN GRI FFI'S: Yes?

VB. ELLI OTT: Chai r per son Giffis,
Conmi ssioner MIler has brought up a good point, since
the community has not seen any of this, we would |ike
to have these plans brought to the community at our
next nmeeting, that's My 21°%.

CHAI RMAN GRIFFI'S:  Yes, | understand that.

Here's the point though. You have the original
permt. | think the issue is clear for this Board and
what needs to be deci ded. | think we have heard from
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everybody and the issues are before us, that we have

further review or corment, | don't think is pertinent,
at this point. W will see the revisions to the
exi sting permt, and i f Boar d menber s fee
differently, | obviously will hear that.

But | think we have the information needed
in order to deliberate and nmake a decision on the
specific notion. This isn't the entire appeal. This
is a specific notion that's before us. So | don't --
there it is.

M5. ELLIOTT: Could | respond to that?

CHAI RVAN GRI FFI'S: Ckay.

M5. ELLIOIT: If you decide to noot our
appeal and dismss this appeal --

CHAIRMAN GRIFFI'S: R ght, right.

M5. ELLIOIT: Then there won't be an
appeal .

CHAl RMAN GRI FFI S: What you're saying is
there is some possibility that show ng the revisions
to the ANC, that the ANC will sonehow see that there
IS new issues that have a difference between whether
this wall was where it was in the existing -- in the
original developnent and where it is now | just
don't see where there is substance in furthering the

issue. It seens pretty straightforward.
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M5. ELLIOIT: Well, again it's part of the

proper process in that we weren't notified about this,
and we haven't been privy to any of the renovations
and so on and so forth, and | believe contrary to M.
Par sons - -

CHAI RVAN Rl FFI S: You're going to see
something different in the revisions that show that
this wall isn't actually where it is or that it was
noved or was different fromwhere it was in existence?

M5. ELLIOIT: Not now, but we wll see
that the plans have been revi sed.

CHAIRVAN GRIFFIS:  And you will see that,
but you don't think that this Board will be able to
see that?

M5. ELLIOTT: That's not what | was -- |
nmean, the Board has seen that and is making a judgnent
on it.

CHAI RVAN GRIFFI'S:  Right.

M5. ELLIOTIT: But | believe that we need
to have, the comunity needs to have sone sort of
i nput into this whole thing.

CHAIRVAN CGRIFFI'S:  But the issue, | nean,
the inportance of a process is to get wus the
information, so that we can deliberate on it.

MS. ELLIOIT: Right.
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CHAIRVAN GRIFFI'S: And what you're saying

is that there is sonething that the ANC can see that
we will not be able to see.

COW SSI ONER  PARSONS: Vell, let ne ask
t hi s.

MB. ELLIOIT: Ckay.

COW SSI ONER PARSONS: Is it possible that
the ANC upon seeing these plans and |earning what
we've |earned today would withdraw the appeal ? I's
that a potential for this delay?

MS. ELLIOIT: That could be. That coul d

be a potenti al.

COMM SSI ONER PARSONS: That to me is
reason to extend to what she is saying. But that's
the only reason that | can think of is when the

comunity begins to |learn what has happened here and
the neighbors being neighborly, if you wll, and
understands the issues, naybe we won't be hearing this
agai n or deciding anyt hing.

M5,  MOORE: M. Chairperson, can | just
say sonet hi ng?

CHAl RVAN G(RI FFI'S:  Yes.

M5. MOORE: | think whether or not this
appeal is noot is a legal question, which you guys can

resol ve. | don't think the ANC needs to rel ook at the
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new permt issues. It's a |legal decision, whether or
not it's noot. If it is nooted and then we see new
i ssues, you bring appeal on the new issues. That

woul d be a separate appeal .

CHAI RVMAN GRIFFI'S:  Right.

ME.  MOORE: And whether or not they
withdraw, it wouldn't matter if you decided to noot
it. There would be no reason then to wthdraw.

CHAI RMMN (Rl FFI S: Vel |l said. | think
that's what | was trying to get across.

M5, MOORE: Yes, what |'m saying is you
can do it on the 6" You can decide, but | think
| egal |y your decision, whether or not you noot, based
on these plans can conme whenever you are ready to do
it.

M5. G LBERT: Chairman Giffis?

CHAl RVAN (RI FFI'S:  Yes?

M5. G LBERT: Wether you would like to go
on the 6" or the 13", either date would be fine wth
t he Departnent. VW will when we issue the revised
permt if the ANC-2A wants to cone over and pick up a
copy of the revised permt and the revised plans,
we'll make it available to them But personally, I'm
going to be probably out the last two weeks in My, so

| would prefer that we resolve this either on the 6"

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

76

or the 13", is possible.

CHAIRVAN GRIFFIS: Ckay. Let's do a great
conprom se, which won't appeal to everybody, but we'll
decide this on the 13", and it will be the -- oh, boy,
we can put it on second in our special public neeting.

That also gives sone insurance that we can get
through the whole process, get the revised draw ngs
in, get the revised permt out, and we won't be rushed
to get it here by Thursday, so that we can review it
by Tuesday, so we have additional tine.

So it would be -- in order for us to take
it up on the 13", of course, all that information has
to be in the Thursday before, Wdnesday before, M.
Bai | ey?

M5. BAILEY: Wdnesday, M. Chairman.

CHAl RVAN QRI FFI S: | ndeed. And the date
of that is?

MS. BAILEY: The 7", May 7'".

CHAl RVAN GRI FFI S: So we're shooting for
the 7". So it should be served no later to the Ofice
of Zoning and to the ANC by the 7" and will be picked
up on the 13". Board nenbers?

M5. GLBERT: And we will submt both the
exi sting plans and the revised of these plans, so that

you can see the difference.
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CHAl RVAN (Rl FFI S: Ckay. And that's SP1

and SP2?

MS. G LBERT: Right.

CHAI RVAN GRI FFI'S: Ckay.

M5. G LBERT: SPl1.1 and SP1. 2.

CHAI RVAN GRI FFI S:  Ckay.

M5. ELLIOTT: Chairperson Giffis?

CHAl RVAN GRI FFI'S:  Yes?

M5. ELLIOIT: Sorry.

CHAI RVAN GRIFFI'S:  No, it's okay.

M5. ELLIOTT: I have one other request.
Wuld it be possible for us to submt into the record
some photographs of the R ver Inn, additional photos
of the exterior of the Rver Inn fromthe ANC?

CHAIRVAN GRIFFI'S: | would --

MS. ELLIOTT: Fromthe outside?

CHAIRVAN GRIFFI'S: Are they different than
what you have?

M5. ELLIOIT: Yes.

MR TUWONDS: | would object to that. |
think it's pretty clear what the issues are raised,
and we should keep it to this issue of the revised
pl ans.

M5, ELLIOIT: Vell, we would like to put

in our own submssions of photographs that give a
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different prospective on how this appears, and | woul d
appreciate vyour |ooking at that. It won't be
extensive, but it would be sone day photographs and
ni ght phot ographs of the appearance of the Inn.

CHAIRVAN GRIFFIS:  Well, as we did accept
the DCRA's subm ssion today, let's allow that, unless
Board nmenbers have any objection to it.

COW SSI ONER PARSONS:  Yes, that's fine.

CHAl RVAN (Rl FFI S: And let ne just ask
that -- well, there it is. You clearly don't need to
submt 50 photographs. I think you know what we're
| ooki ng at though.

MS. ELLIOTT: Right.

CHAl RMAN GRI FFI S: I mean, it is very
narrow in its scope as all appeals are, and so go with
that advice and we'll have that in also by the 7.
Ckay.

M5. ELLIOTT: Thank you.

CHAI RVAN &R FFI S: Anyt hi ng el se?
Questions, clarifications? Everyone clear on what
we're doing? It only took us two and a half hours to
get here. No, I'm just kidding you. It was only an
hour and a half. Al right. If that's the case,
anything el se for us in the norning session?

M5. BAI LEY: That's your norning agenda,
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M . Chair man.

CHAIRVAN GRIFFI'S:  Very well. Then on the
13" we will revisit this notion in our public neeting.
O course, there wll not be additional testinony.

W have kept the record open for two itens,
phot ogr aphs and revised docunents wth permt
assessed. That being said, | think |I can adjourn the
nor ni ng session of 29 April 2003.

(Whereupon, at 11:11 a.m a recess until
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AF-T-EERNOONSESSI-ON
1:14 p. m

CHAI RVAN (Rl FFI S: Good afternoon, | adies
and gentl enen. Let nme call to order the afternoon
session of the 29 April 2003 public hearing of the
Board of Zoning Adjustnent of the District of
Col unbi a. M/ name is Ceoffrey Giffis. | am
chairperson. Joining nme today is the National Capita
Pl anning Conm ssion nenber, M. Zaidain, also the
Zoni ng Conm ssi on nenber, Ms. Mtten.

Copi es of today's hearing are available to
you or the agendas, rather. They are |ocated at the
table where you entered into the hearing room
Pl ease, review that and note that there was one
schedul e change. W have added a short concl usion of
a case in this afternoon's schedule, and we have
indicated that we have 60 mnutes to get through that,
and then we will go to the appeal, which is the only
ot her case in the afternoon.

A couple of things everyone should be
aware of, those of you who have been here before, of
course, will know and this will be a reiteration of
important factors, but all public hearings before the
Board of Zoning Adjustnent are recorded. Ther ef or e,

we ask several things of you.
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First, you need to fill out two wtness
cards. Wtness cards are located at the table where
you entered into and also the table in front. Those
two witness cards are to go to the recorder, who is
sitting to ny right on the floor. That would be prior
to comng forward to speak. Wen you cone forward to
speak, you can grab a chair, pick your favorite beige
color of chair and make yourself confortable, and then
I need you to speak into the m crophone.

That m crophone should be on. You j ust
touch the base. W wll give indication of how to do
that if there is technical difficulties. And here is
a very inportant piece. | need you to state your nane
and your address for the record, so that we have that
and all our recordings will reflect your inportant and
pertinent statenents before the Board.

The order of procedure for appeals. I
will hold off on that and we'll get to the appeal
order as we nove into that case, and also in terns of
t he special exception and variances, | amnot going to
take everybody's tinme to go through the procedure of
that as this is a continuing case, and | think we know
where we left off and I will reiterate on the specific
cases.

However, an inportant piece, of course, in
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all hearings, <cross examnation is permtted by
applicants and parties in the case, and that would be
both for appeals and any variance or special
excepti ons. The ANC within which the property is
|ocated is, of course, automatically a party or
participant in the case.

Al records are closed at the conclusion
of our hearings, except for any nmaterial that 1is
specifically requested by the Board, and the Board
will be very specific on what information is to be
submtted and when it is to be submtted into the
Ofice of Zoning. Once that information is received,
of course, it goes wthout saying, but | wll say it
anyway, the record would then be closed and no other
i nformati on woul d be accept ed.

The Sunshine Act requires that this Board
hold hearings in the public for each and every case.
The Board may, however, consistent with its rules of
procedure and the Sunshine Act, enter executive
sessi on. The executive sessions would be for the

pur poses of reviewng the record or deliberating on a

case.

The decision of this Board in contested
cases, of which all of ours are, nust be based
exclusively on the record. Therefore, we ask for
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peopl e present today not engage Board nenbers in any
type of conversation, so that we do not give the
appearance of not basing our deliberations solely on
t he record.

Let nme second to last, | mght say, ask
everyone if they would turn off all their cell phones
and beepers, so that we don't have any disruptions of
peopl e giving testinony before the Board or break our
flow, and | am sure you wll see how snooth and
elegant it actually is.

W will make every effort to conclude our
hearing today by 6:00. O course, if, in fact, we go
close to that hour and are going over, | wll revisit
the schedule and nmake sure that it can be
accommodated. O course, the first case that we wll
hear this afternoon wll have its own deadli ne.

I think we can entertain prelimnary
matters. Let's hear prelimnary matters. Prelimnary
matters are those, which pertain to whether a case
will or should be heard today, such as requests for
post ponenents, outright dismssals or whether proper
and adequate notice has been given to each of the
applications.

Let nme ask staff if they have any

prelimnary matters for the Board, and also say good
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afternoon to them M. Bailey on ny very far right,
M. My representing the O fice of Zoning, M. Monroe
representing the corporation counsel, and M. Nyarku
on ny very far left representing the Ofice of Zoning.

Any prelimnary matters, M. Bailey, that
you have for us?

M5. BAILEY: M. Chairman, menbers of the
Board, good afternoon. M. Chairman, staff does not
have any prelimnary matters.

CHAl RVAN Rl FFI S: Ckay. Any ot her
prelimnary matters from those attendant to each of
the cases this afternoon? Yes, sir?

VR. RUSHKCOFF: Bennet t Rushkof f
representi ng DCRA There is a prelimnary matter in
the American Towers' appeal, specifically our notion
to dismss.

CHAl RVAN CGRI FFI S: | ndeed. What | am
going to do is, and that is an excellent point to
bring up, we are aware of the notion that was
submtted into the Board. W are going to get through
our first case in the afternoon, as we have schedul ed
that, and then we wll pick up the notions and any
other attendant issues to that case when we actually
call it, and then we <can hear it wthin the

pr oceedi ngs.
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So with that then, if there is nothing
else, let's call the first case in the afternoon.

M5. BAI LEY: Application #16974 of Tudor
Pl ace Foundation, Inc., pursuant to 11 DCVR 3104.1,
for a special exception to continue the operation of a
museum by a non-profit organi zation. The Board | ast
approved the application, the order is dated January
14, 2000, and it is under BZA case nunber 16477. This
pr oj ect is under section 217 of the Zoning
Regul ati ons. It is located in the R 1-B District at
prem ses 1644 31 Street, N W, and 1670 31% Street,
N.W, as well. It is also located in Square 1281 on
Lots 827 and 830.

Is there anyone here who wll be
testifying today who has not been sworn in? Anyone
who has not been sworn in previously, please, stand to
take the oath. Please, raise your right hand.

(The wi tnesses were sworn.)

MS. BAI LEY: Thank you. M. Chairnan,

brief remarks. The applicant has submtted a thick
docunent that you have in front of vyou. It's not
marked as an exhibit as yet. And in addition, the

Ofice of Planning has submtted a letter or a
menor andum whi ch addresses informati on the Board had

asked for previously. And then lastly, the Board was
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handed a resolution from ANG-3C. It has a case nunber
of 16974, but it does not pertain to this case, and
t hat docunent shoul d be disregarded, at this tinme.

CHAl RVAN (R FFI S: Good. Thank you very
nmuch. Are all the participants in possession of the
two docunents that were just indicated, the Ofice of
Pl anning' s neno and then the subm ssion?

MR CROCKETT: No, we don't have the
O fice of Planning neno.

CHAl RVAN GRI FFI S: Ckay. Do we have
addi ti onal copies of that?

M5. BAI LEY: Yes, sir, we can nake it
avai | abl e.

CHAl RVAN QRI FFI S: Ckay. Let's take a
m nute and review that.

MR CROCKETT: "Il get it straightened
out. Well, that's the other case. They are mxing in

this other case.

CHAl RVAN GRI FFI S: Very well. I think
we're in order. Al ny pilots have been properly
pl aced, in which case we can begin. As you recall, we
finished all the testinony of persons. I's that

correct?
MR CROCKETT: Not quite.

CHAI RVAN GRI FFI'S: | ndeed.
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MR  CROCKETT: M. Chairman, | am Don

Crockett. | live at 3070 Q Street, N W

CHAI RVAN GRIFFI'S:  Right.

MR CROCKETT: Wien we finished at the
late hour, two of our wtnesses could not stay,
because it went way past the tine, and we have those
two people here for three mnute statenent.

CHAIRVAN (RIFFI'S:  Ckay. So they woul dn't
be wi tnesses, but would be testifying as persons?

MR CROCKETT: Persons.

CHAIRVAN GRIFFI'S: Is that correct?

MR CROCKETT: Right.

CHAl RVAN (Rl FFI S: Ckay. Let's get them
up and then we'll nove on fromthere.

MR CROCKETT: Laine and Pedro.

M5. KATZ: M/ name is Laine Katz and |
reside at 1671 32" Street where | have lived for
al nost 25 years. | am aware that we have a
contentious issue in the neighborhood, and there are
parties on both sides of the question as to whether or
not the Tudor Place should enjoy the pleasures of
conmercial entertainnents and possibly there is a
guestion in here, it's not clear to ne, as to whether
it should becone a museum as well.

Now, | have heard all of these voices and
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the only voice that |, frankly, haven't heard is the
voice of M. and Ms. Peter. And | would like to
explain that | knew Ms. Peter. | chatted with her

over a period of a few years back in the '80s after
she had noved from Tudor Place to Dower House. Sone
of our conversations were, in fact, about Tudor Pl ace.

| was inpressed with the bequest and | was pl eased as
a neighbor to learn about it, and so we did tal k about
it fromtine to tine.

It was very clear to ne that both of the
Peters had their own very certain awareness of what an
extraordi nary archi tect ural treasure t hey wer e
entrusting to the public. Because of a substantial
endowrent, apparently, she said that they expected
that the house and grounds that they so | oved woul d be
mai ntained as the famly had done over a period of
time.

Furt her, we ended up talking about
furniture, because | was interested in antiques, and
she said that the furniture and the furnishings of the
house were not inportant antiques. They were
inmportant to the famly, and she assuned that al
would remain in place to allow any visitors a sense of
how that famly lived with the nenorabilia of several

gener at i ons.
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She never nmade the slightest suggestion
that the house would becone a nuseum certainly for
purposes of any other kind of collection or display.
She nmade it clear to nme that the public would be
permtted on a limted basis, and that visitors would
be expected to nmaintain the decorum appropriate to the
famly tradition, and to our Georgetown nei ghbor hood.

The Peters lived in our hi storic
nei ghborhood with great dignity. | believe that there
has been a sorry reinterpretation of purpose for Tudor
Pl ace. | think despite repeated prom ses to operate
with a mssion of preservation and education, Ms.
Peter could never have guessed the many uses to which
Tudor Pl ace has al ready been put.

Anong them frankly, are sone things that
recently came to ny attention via material that Tudor
Pl ace has distributed in the nei ghborhood, and sone of
that anounts to the presence of a resident artist on
the premses and his art is hanging at Tudor Pl ace.
Certainly, things of the famly's have been renoved
for that purpose.

CHAl RMAN CGRI FFI S: I have to have you
sunmari ze.

M5. KATZ: Al right. Sorry.

CHAIRVAN GRIFFI'S:  That --
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MB. KATZ: Al right. M/ sense is that

the |l essons, the artist and the kinds of disturbance

in the neighborhood has been inappropriate to finish

in their voice. | did go back to try to determne
what was in the wll, and in M. Peter's voice, "Tudor
Pl ace should be kept as | shall leave it and that it

be considered not as a period nmuseum but as a house
lived in and | oved by generations of our famly."

And | think their voice should be heard in
this. They were very good nei ghbors in a nei ghborhood
that is not only a residential neighborhood, but it is
a historic neighborhood and we are all lucky to have
that property. This was never intended to be a house
to becone a party planners paradi se. Thank you.

CHAl RVAN GRI FFI S: Good. Thank you very
much, Ms. Katz. Any questions from the Board? Very
well. Sir?

MR KANOF:.  Good afternoon, M. Chairnman,
menbers of the Board. Thank you for this opportunity
to explain ny concern as a neighbor in Georgetown. M
nane is Pedro Kanof and ny honme is 1669 32" Street,
N.W, and the patio of nmy honme is in the direction to
t he Tudor Foundati on.

In order to economze the tinme, | would

like to describe to you a journey where | had to
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suffer in ny honme when | returned from a mssion
abroad. It was a Saturday and | arrived with the taxi
from Dul |l es. The taxi couldn't enter in 32" Street,
because there was novenent of cars. | spent mnutes

just so we could arrive to ny honme going one block
down fromR to Reservoir.

Wien | arrived to ny hone after nore of 15
hour flight, what | discover is an incredible noise.
It was Saturday night and the only thing, | suppose, |
could do was to nmake 911. | discover it was Mffett.
| could wunderstood then when | understood for
sonebody who nake noi se, which arrived to ny hone.

Around 1:00 a.m at the follow ng day, the
nmusi ¢ stopped. At the following day, | tried to go to
ny office and when I nove ny own car fromthe parking,
I discover the traffic again was stopped that tine
between Reservoir and Q because there was a truck
trying to enter to take the garbage of the Foundation,
and the door for that truck is on 32" Street and Q
practically.

So again, | nust stop and lose ny tineg,
and that truck have not the possibility to nake a
qui ck novenents, so they need a lot of tine and use a
lot of tinme to enter and to go out. This is what

happened. That happened a few years ago, and a result
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of that experience | described to you, | arrived to
the conclusion that, in fact, if | supposed to be very
lucky to have a historical house in ny nei ghborhood,
in the sanme bl ock, | must realize that was nmanaged for
peopl e who was no concern to be bad nei ghbors.

So that was ny conclusion after that
experi ence. Now, why | am here after third tine, a
third tine to explain to you ny concern is because
there are problem of noise. There are problem of
traffic. There are problem of parking, because in the
nei ghbor when | don't have idea if they go to put 400
car who arrive for reception, so | suppose that | am
in front to a situation in which the neighbor are
losing his dignity. | say dignity.

I am here, mnenbers of the Board, to ask
for your help to save ny savings in ny hone to
mai ntain the dignity of the neighbor. Last week, it
was open a shop. This city is an extraordinary city
for remenber the culture and for the education of the
history of this great country. The Sm thsonian, but
nobody live closer to the Sm thsoni an.

It's easy to nake noney in a neighbor,
which is residential. I[t's very easy. | am very,
very concerned. | amoffended for this tentative, and

| seriously ask to the nmenbers of the Board to stop
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any pl anning, neetings of ent ert ai nnment in ny
nei ghbor. Thank you.

CHAl RVMAN GRI FFI S: Thank you very nuch.
Any questions from the Board? You indicated that one
event that you spoke of was several years ago. Wat
was the date on that when you canme back from the
airport and coul dn't access your house?

MR KANCF: Yes, that was -- yes, | could

say to you | couldn't say exactly the day.

CHAl RVAN CGRI FFI S: But, | nean, it was
20017?

MR KANCF: But it was at |east three,
four years ago and that is the reason for what | was
here when | asked with ny other neighbors to put

[imtations to the commercial exploitation of the
Tudor Foundati on.

CHAIRVAN GRIFFI'S:  Right. Ckay.

MR KANCOF: Thank you, sir.

CHAl RVAN QRI FFI S: Thank you. Is there
any cross examnation of the testinony that we just
hear d? Not seeing anyone rush the table to cross
examne, | am assumng there is no cross exam nation.
Ckay. Very well. Thank you both very nuch. I
appreci ate your time down here this afternoon.

Let us then go to the presentation of the
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case of the opposition parties. | believe our order
is the Q Street first, and then we will have the 31%
Street, and then we're going to have the 32™ Street.
Is that correct?

MR CROCKETT: Actual ly, Your Honor, we
are going to do it opposite.

CHAI RMAN GRI FFI S Ckay.

MR CROCKETT: W're going to go 32" 31%
and Q

CHAI RVAN CGRI FFI' S:  Perfect.

MR CROCKETT: That's all.

CHAl RVAN GRI FFI S: W do know we're in a
15 mnute time crunch, is that correct, so we're going
to be very efficient and expeditious? W wll not
interrupt you, obviously. That will just throw the
clock off a little bit. O course, any of our tinme of
guestions and cross exam nation doesn't count towards
your tine. So we'll do 15 mnutes and we'll try and
cut the clock off when we transition, so that we have
usabl e tine. You know, we want to hear everything
So with that, whenever you are ready, sir.

MR KATZ: Good afternoon, everyone,
Chai rman and nenbers of the Board. M nanme is Norton
Kat z. | reside at 1671 32™ Street, N W | have

resided in this private residence for over 25 years,
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and the back of ny property nearly abuts the northwest
corner of Tudor Pl ace. Most particularly, the corner
that is the northwest corner of Dower House.

The nei ghbor hood 'S a distinctly
residential neighborhood, and Tudor Place is a
distinctly lovely structure. W all admre the
mssion of Tudor Place for education and for
preservation. However, the use of Tudor Place for
convention purposes and party purposes abuses its
mandate in the nei ghborhood. Its mandate is to be a
di stingui shed hone for visitors and the applicant is
attenpting to nmake it a convention center. W al
believe that it should exist and serve its basic
m ssi on.

The presence of these parties, however, is
an undue inpact on the neighborhood. In fact, it
beconmes wvirtually a catastrophic inpact on the
nei ghbor hood, because while many of the nei ghbors who
testified earlier indicated that sone of these things
didn't bother them 32" Street happens to be the
service area on the west side of Tudor Place, and it
recei ves and becones a kind of dunping ground for the
high |evel of activities, for the applicant's
pur poses, high level of activities that go on on the

prem ses.
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There is an increased anmount of garbage
and debris that is generated by these parties. That
means extra garbage trucks come tearing down 32"
Street nore than twice a week that would serve the
normal residents. The noise and the vibration of
t hese vehicles, including the tent trucks, the
refrigeration catering trucks, which keep their notors
running, of course, to keep the refrigeration going,
generates so much noise and vibration, | think the
wi ndows are going to fall out of sonme of our houses.

So it isn't sinply a matter of parking
about which | am here today. It's the novenent of
traffic. In addition to all of the debris and
conmerci al novenent on 32" Street, when the visitors
arrive on 31" Street to enter the premises, they are
served by val et parking. And, gentlenen and | adi es,
menbers of the Board, | tell you that each one of
those vehicles nakes four trips through Georgetown.
The visitor arrives. Hs car is picked up on 31%
Street. It is then delivered to a parking |Iot
sonepl ace |i ke Cell os.

Wher eupon, the people then cone tearing
down 32" Street with their vehicles in order to have
people recover their cars northbound or southbound,

what ever they are on 31% Street. So you have this
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enor nous nunber of vehicles, not just 200 vehicles for
500 person party, but you have got 200 vehicles make
four trips through Georgetown. The burden becones
catastrophic for those who |live there, the noise, the
exhaust .

| notice that M. Mwore was diligent in
visiting Tudor Place on 31" Street, he said, during
one of the parties. He didn't nention, however, that
his inspection included visiting the other side of the
parties, not the visitor and the entertai nnment and the
| ovely part of the parties, but the back end of these
parties with the garbage trucks and the tent trucks
and the vehicles tearing down 32" Street, so that the
visitors there -- okay. |'mout of tine.

I don't think we, as neighbors, should
have to protect ourselves against Tudor Place by
attending the neetings that they call for fromtine to
time. In fact, one of the neetings stated that they
want to maximze the rear entrance of Tudor Place for
all this activity. That's where we live, too. Thank
you for your attention.

MR SNIDER My | please the Board? My

| please the Board? | am Ronald Snider, 1607 31%
Street, N W | have a few renmarks to nake on behal f
of 31" Street. Earlier, | asked Ms. Buhler about an
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event on April 8. They have now inserted into the
record two letters, one by M. Brose and another one
by soneone by the nanme of Perkins who said that they
arrived at about 7:10 on that sane day.

Vell, | arrived at 7:30. There was not a
parking place on 31% between Q and R at that tine,
where there are nornmally between 10 and 15. In short,
| believe Brose and Perkins had eaten up the parking
pl aces. That shows the congestion that was created in
that one little belt.

Next, you heard from G etchen Handw i nger
whose address was 1679 31% Street. In this record
al ready, you have before you signed statenents by 21
ot her people who live on upper 31% Street, everybody
all around Gretchen. There are subm ssions from 1657,
69, 97, 98, 94, 96, 99, 75, 77, 81, a total of 21
peopl e on the other side.

They have got a problem on upper 31°
Street, and the problem happens to be the issue with
respect to 1670 and the proposed four weddings or
rentals per nonth conbined with other things that they
are in the order called receptions. W don't know
what these receptions are, but | anticipate that we're
going to have a serious parking problem And it's

nore serious up above the street, but it cones all the
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when you get on

the parking issue. The noise and the bigger

congesti on

previously.

is opposite M. Wlls

You have al so been

information by Tudor Place, which

various neetings held over the |ast

have been

who testified

suppl i ed with
is records of

three years. I

in attendance to alnost every one of those

neetings, and | stated then and | state today we had

no problens in the last two years.

order as we read it now does not in

with the conduct in the last two year

live like we did that |ast two years,

here, but that is not the situation

There is one other Ilitt

order, which | would like to bring to

and that i

al so have

receptions.

However, this
any way conport
S. If we could

we woul dn't be

le hole in the

your attention,

s the order refers to weddi ngs. Vell, we

sonething out t here

called wedding

In short, the way this order reads right

now, | can have a weddi ng down at the church and go to

Tudor Place and have a 400 person reception. That's

got to be cleared up

agai n.

(202) 234-4433

That concl udes ny statenent.

MR. CROCKETT: M. Chairman, John Crockett

CHAI RVMAN GRI FFI'S:  Just turn on your m ke.
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MR CROCKETT: |'msorry.

CHAl RVAN CGRI FFI S: And we can turn off
these, so we don't get the interference.

MR CROCKETT: |'msorry.

CHAl RVAN GRI FFI'S: Thanks.

MR, CROCKETT: Prior to the Board com ng
in, I had ny exhibits collated and passed around to
the Board, so what you have there is a stack of
exhibits, which | would like to briefly discuss what
they are. The first is since Tudor Place put in the
current editorial, | thought it appropriate that you
have before you ny reply to that editorial and that's
why that's there.

The next docunent is the will of Armstead
Peter, which set up this whole thing, which | think
the Board needs to have, and | particularly would
refer you to the, | think, it's the 11" article, which
contains all the restrictions and his desires for the
perpetuation and preservation of Tudor Pl ace. And |
think if you will read that article 11 and what M.
Peter wanted to happen, you will see that that isn't
what's happening with respect to these proposals to
turn Tudor Place and the house next door into a
| ocation or a venue for neetings, lectures, parties

and that sort of thing. That isn't what he had in
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mnd at all.

The next two docunents, the first is Tudor
Place's financial statenents for 1998 and 1997, and
the next is their tax return for 2001. | would point
out the issue here, they say the only reason they want
to do these events, these commercial events, rental
events, that sort of thing is for noney, because they
need it. | think the tax return denonstrates that
| ast year where they had no such events, in 2001, they
did very well. They had $60,000 nore in revenue than
they had in expenses, and we believe that if they want
to generate additional revenue, that they should rent
1670, which is a single famly home to a single
famly, and they could do that, | believe, for
$100,000 a year, which is the sane price, the sane
amount of noney that they proposed that they woul d get
during the |ast exception proceeding. They said they
needed to earn $100,000 from these special events.
They could get that from sinply renting that hone and
everybody woul d be happy.

The next exhibit is the selected pages
fromthe Georgetown Parking Study. | don't have tine
to go through this with you, but what this study
showed was that on evenings and weekends, generally,

there is just no parking in Georgetown, particularly
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on weekends. There are nore cars parked than there
are legal spaces, and that's the normal condition.
And when you put an event, 200, 300, 400, 500 people
in there, there is no way that it can absorb that
nunber of cars, that nunber of people, at those tines.
And we have already given the Board the old Gsborne
Ceorge study of Saturday.

The | ast docunent that | have given you is
the French case. | would like the Board to take a
ook at the French case, what they said, what the
Board did in French. They said no events. Park your
cars off sites, no events period, and | think that
that case was properly decided back in 1995 and it
ought to apply to this case.

One nore thing we want to put in, the tape
of M. Snider that he took one night at the 4dickman
weddi ng, and the noise that canme on his -- | nean,
there is no question about the fact that it's noisy,
but this denonstrates what the noise is.

CHAIRVMAN GRIFFIS: | am not going to take
your tinme up. We'Ill address that when you' re done.

MR CROCKETT: Al right. Now, ny house,
of course, the windows in ny house | ook over the Tudor
Pl ace. I had a bad experience. The first time |

heard this, | couldn't believe it. | didn't know what
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was happening back in about 1995 when they did their

first party. | really couldn't believe it. I was
wat ching a television novie, and all of a sudden there
was this huge noise outside and | thought well,
sonebody is parked out in front of ny space with their
radio on way up | oud.

Vell, that wasn't what it was. There was
a 21 piece orchestra over on the lawn at Tudor Pl ace,
and they played until 11:00 at night and it was
i npossible with that kind of music comng across to do
anything else. | nean, it just shut everything down.

A person couldn't sleep. Al of the parties have
been that way, and it doesn't matter whether or not
the nusic is anplified.

I nmean, you have horns and druns and
pianos and it doesn't matter. This is a house that is
next door to us. So this non anplification thing
doesn't do us any good. | am getting real short on
time, so we know about valet parking. W support the
Tudor Place application to continue the tours as they
have over the last two years. W oppose the special
events. W oppose extending the evening tour hours,
because there isn't parking, and we oppose the use of
1670 as anything but a single famly residence.

I think we spoke. I think you suggested
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that we file a legal brief with respect to these
issues, and since | don't have tinme to go over these
| egal points, we would like the opportunity to brief
them for you giving you the appropriate cases and
citations.

CHAI RVAN GRI FFI S: Yes, |I'Il followup to
t hat .

MR CROCKETT: But briefly, 1 would just
say there has been a failure of proof that in order to
get this exception, the applicant had to show that
there would be no adverse effects. There is a tota
failure of proof there. Al of the evidence is to the
opposite and, therefore, | don't believe that the
Board has the authority under the regulations to grant
t he exception for these special events.

And | also would like the Board to take a
ook at the serious legal 1issues, which were just
washed over by the last Board, which are the Board
does not have authority to establish a nmuseum in a
residential nei ghborhood. And yet, that's what they
have done under the guise of 217 and we don't believe
that's correct.

Nunber two, fund raisers by non-profit
corporations are not allowed in the residential zone,

and those are the main points. And then we have 1670,
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which is a massive problem all on its own where they
have annexed another single famly honme to the Tudor
Pl ace and want to use it as a party venue.

Wll, we are going to give you the cases,
whi ch show that that can't be done under the zoning
laws, and that the only use for 1670 that is currently
authorized is as a single famly hone, and they ought
torent it, and that's basically what our position is.

CHAl RVAN CGRI FFI S: Summati on sentence or
is that it? | wll give you 20 nore seconds.

MR CROCKETT: Vell, 1670 has becone a
real problem and the whole idea that the prior Board
incorporated that into an exception order, | nean, it
doesn't neet the requirenments of 217. It is not an
accessory use. An accessory use in a residential zone
can only be 15 high. It's a 30 foot, three story
single famly honme. It just can't be done.

Nevert hel ess, the prior Board did it and
we think that these legal issues are so serious, they
are going to affect any other house in CGeorgetown that
conmes into this. And we think that if there is any
guestion about it, these legal issues ought to go up
to the full Conmmssion and it ought to get a full
hearing and a full legal review, and then the Zoning

Conmi ssion ought to decide whether 217 is going to be
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a vehicle for this kind of nonsense.

CHAI RVAN GRI FFI S: Ckay. Thank you very
nmuch. M. Oockett, you nmake a statenent that you
support the application for a continuing operation of
the honme, but you have just nmade a case that nuseuns
are not allowed under 217. Wuat do you classify Tudor
as bei ng?

MR CROCKETT: A historic single famly
hone.

CHAIRVAN GRIFFI'S: And how woul d you open
that to the public?

MR CROCKETT: Under 217, that is the
pur pose of the corporation is to nake it available to
the public, making --

CHAl RVAN GRI FFI S: That woul dn't classify
it as a nuseumto you though?

MR, CROCKETT: No, | wouldn't classify it
as a nuseum

CHAI RVAN GRI FFI'S: Ckay.

MR CROCKETT: And M. Peter didn't. He
said he didn't want it to be a nuseum He wanted it
to be his hone.

CHAI RVAN  GRI FFI S: I guess from ny
processing and deliberation on this, we would have to

go to the regulations and then find a definition, and
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that is what | am asking you. How does it fit then
for your interpretation of how we are supposed to
review it through the Zoni ng Regul ati ons?

MR CROCKETT: As | wunderstand it, when
you do an exception, you stay within the four corners
of the exception authority.

CHAl RVAN GRI FFI'S:  Yes.

MR CROCKETT: And in this case, it's 217.

So a non-profit corporation and conme in and use this
house, which is over 10,000 square feet.

CHAIRVAN GRIFFI'S: R ght.

MR CROCKETT: For its purpose on the
condition that there be no adverse inpacts on the
nei ghbor hood.

CHAl RVAN GRI FFI S: So you would classify
this just as a non-profit corporation.

MR, CROCKETT: Using it.

CHAIRVAN CRIFFIS: That is housed in this
bui | di ng?

MR CROCKETT: And the use is residential,
because residents in Georgetown have traditionally
opened their hones to tours, to both private tours
public tours, the Georgetown House Tour.

CHAI RVAN GRIFFI'S: Do they have parties?

MR CROCKETT: They don't have parties.
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They just have tours. Alowing tours is a residenti al
function in Georgetown.

CHAI RVAN CRIFFI'S: | see.

MR CROCKETT: Renting your house out for
parties is not a residential function. That is a
commercial function, and that is the distinction that
we nake.

CHAIRVAN GRIFFI'S:  Ckay. Also, you cited
French, and we will read it. | think it's cited quite
a bit and we have probably read it. GCh, this is '95.

Cay. W' ll all take the tinme and take a | ook at
t hat then. 1670, | get the notion that you want to
maintain that as a residential and residential only.

MR CROCKETT: Ch, absolutely.

CHAIRMAN GRIFFI'S:  You are asserting that
they could rent it for $10,000 a nmonth, roughly?

MR CROCKETT: Yes.

CHAl RVAN QRI FFI S: Ckay. That's all |
have. O her Board nenbers, questions? Very well.
Cross exam nation?

AUDI ENCE:  No cross exam nation.

CHAl RVAN GRI FFI S: Thank you. Then it's
indicated that there is no cross examnation. Yes,
indeed, and | throw that out to everybody. Does the

ANC have any «cross examnation of any of the
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testinony? Ckay. Also indicated not, in which case
let us nove to any rebuttal wtnesses that wll be
called by the applicant, at this tine, and if so, we
can avail those to cross examnation, and if not, we
wi Il go right into concl usions.

Now, at the end of that, we wll reassess
and look. Wll, there are things that the Board wll

ask for to be submtted, so |I am going to go through

all that. | am going to go through the schedul e. I
am going to go through next steps. So don't worry,
and | wll have the opportunity to answer any

questions and clarifications. But that was the delay

of tinme for you guys to get ready, see? | am feeling
the air with it. So no one will |eave this afternoon
without having a full wunderstanding of where we're

going in the process on this one.

MR VON SALZEN: M. Chairman, Eric Von
Sal zen, attorney for the applicant. W have a very
brief statenent in rebuttal from M. Buhler.

M5. BUHLER M. Chair and nenbers of the
Board, Tudor Place led a very transparent process of
consultation with neighbors regarding the ternms of its
speci al exception application. During this process,
nei ghbors had anple tine to express their concern on

the restriction and expressed concern about the
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restrictions on large evening events, and that they be
nore clearly defined. So in response to this concern,
Tudor Place included in its application a limtation
on rental events and all events involving 200 or nore
guest s.

Wil e Tudor Place acted, | believe, in a
very transparent process during which none of the
concerns regarding limtations or functions under 200
were discussed until three weeks ago. | believe it is
in the best interests of all, Tudor Place and
nei ghbors, to take an additional step

I want to nmake it very clear that we are
constrained by the limts of our staff to do a large
volume of events, and it is not the primary function
of Tudor Place to run events, but to be a historic
house mnuseum and garden. Rental functions are
secondary to Tudor Place and, as you have heard, there
is an inherent Iimt to operation of such functions
W sinply cannot do many of them

Based on what we have heard over the |ast
several weeks, we would |imt the nunber of |arge
evening functions involving 200 to 500 guests at the
site to six per year with no nore than two of such
functions being rental functions, and no nore than one

of such functions taking place at the site in any one
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cal endar nont h. The nunber of evening renta
functions involving 100 to 200 guests at the site we
would Iimt to 10 per year, and involving 50 to 100
guests at the site would be limted to 15 per year.

Final |y, in no event would rental
functions for the purpose of weddings be permtted for
75 or nore guests. | believe these additiona
proposed limts respond to the neighbors' concerns,
whi ch we have just heard over the |last three weeks for
a greater degree of certainty and a realistic
reflection of our abilities. Thank you.

CHAIl RVAN (Rl FFI S: Thank you very nuch.
Any ot her w tnesses?

MR VON SALZEN Not hing further, M.
Chai r man.

CHAI RVAN GRI FFI'S:  Cross exam nation, ANC
yes, M. Snider? O course, cross examnhation is
guestions of the testinony you have just heard.

MR SNIDER  Exactly.

CHAl RVAN GRI FFI' S:  Good.

MR SN DER In your testinony, you
referred to events in the 100 to 200 size range. Wat
nunber of those are rental s?

MS. BUHLER Al these nunbers referred to

rental functions.
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MR. SN DER: In other words, all 10 could

be rental s?

M5. BUHLER Al these referred to rental
functions in the evening.

MR SN DER Ckay. And again in this
group of 50 to 100, you said there would be 15. I's
t hat correct?

M5. BUHLER  Yes.

MR. SN DER: And those would all be

rental s?

M5. BUHLER  Yes.

MR SNIDER  And then in order for nme to
be assured, you referred to weddings. That al so
i ncl udes weddi ng receptions. |s that correct?

M5. BUHLER  Yes.

MR SNIDER No further questions.

MR TICE For the record, I'm Richard
Tice and | live at 3102 Q Street. | have been here
bef or e. | think ny other information is already on
file.

CHAl RVAN GRI FFI S: And you are being

represented as part of the party of the?
MR TICE Q Street.
CHAI RVAN (Rl FFI S: Q Street? And M.

Crockett is not here today?
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MR Tl CE He is sitting right over here.

He is just taking a break. |Is that all right?

CHAI RMAN GRI FFI'S:  Ckay. Let's go.

MR TICE Ckay. Ms. Buhler, you just
said that the restrictions and functions refer to the
rental events only?

M5. BUHLER  Yes.

MR TICE: So the application still stands
that you could hold an unlimted nunber of events for
up to 50 people in Dower House?

M5. BUHLER No, this does not reflect the
Dower House, that |ast clause on Dower House.

MR TICE So the application --

M5. BUHLER  Dower House is restricted to
four events per nonth, no nore than four events per
nmont h.

MR TICE That's four rental events?

M5. BUHLER  Yes.

MR TICE | amtalking about -- no.

M5. BUHLER  You need to say that nost of
these rental events are during the day and for
Ceor get own nei ghbors.

MR TICE Are you done?

M5. BUHLER  Yes, are you?

MR Tl CE: No, I'm not. Is the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

114

application though for Dower House -- now, the
application says you could hold events for up to 50
peopl e. Tudor Place could host them not rentals, but
Tudor Place could hold events for up to 50 people
virtually any day of the year. You are not changi ng
that part of the application, are you?

M5. BUHLER  Coul d you repeat that?

MR TICE The application would allow
Tudor Place to host events, not rentals, but Tudor
Place to host events in Dower House for up to 50
people. |Is that correct?

M5. BUHLER  Yes.

MR Tl CE And there is no Iimtation on
t he nunber of those events each day, is there?

M5. BUHLER I n the application, no.

MR TICE Ckay. And there is no
[imtation on the nunber of events each nonth you
could hold at Dower House in the application. |Is that
correct?

M5. BUHLER For our own, for education
pur poses, for neetings?

MR TICE  For Tudor Place's purposes.

M5. BUHLER  Pur poses?

MR TICE Not rentals.

M5. BUHLER: No, there are no constraints
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on that.

MR TICE: And you are leaving that in the
application now? You are not restricting that, right?

M5. BUHLER  No.

MR TICE No, you are leaving it or no,
you are not?

M5. BUHLER W are leaving it in.

MR TICE Ckay.

M5. BUHLER No, we are not restricting
t hat .

MR TICE If | may, this goes just a
little bit off, but have you provided any parking
accommodations for when Tudor Place holds an event at
Dower House?

CHAI RVAN GRIFFI'S:  Actual ly, that goes way
of f, because she didn't give any testinmony on parKking,
at this point.

MR TICE Ckay. Wthdrawn.

CHAI RVAN GRIFFI'S:  Anyt hing el se?

MR TICE  No.

CHAl RMAN GRI FFI S: Anyt hing, any other
guestions, cross exam nation? Very well. Thank you
very much.

COW SSIONER M TTEN:. M. Chairman, | just

wanted to foll owup on something that we had di scussed
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the last tine we were together, and then M. Katz was
focused on 32™ Street, and we didn't get the site plan
yet | don't believe.

MR KATZ: It was submtted.

COW SSI ONER M TTEN It was submtted?
Ckay.

CHAl RVAN GRI FFI S: Can you shut off that
m ke on that corner, please? Thank you.

COMM SSI ONER M TTEN: | haven't gotten a
copy of the site plan, let nme put it that way, but |
amfamliar enough with the area to know that you make
a very sharp turn to go up your driveway, and | think
the testinony that we had heard about the difficulty
that trucks have getting up that driveway in terns of
making it in just one quick novenent, | don't think
anyone has disputed that it takes nore than one quick
nmovenent .

And | would like to see sonme effort on the
part of Tudor Place, if we l|leave the record open, to
address the issue of blocking 32™ Street with these
trucks that, you know, require, you know, nultiple
novenments to get up the driveway.

M5. BUHLER VW have garbage collection
three tines a week, and that is the only bl ockage that

we have. There are apartnment buildings up on our
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street and | have been blocked by not only city
collection of trash driving down to Tudor Place, but
al so other neighbors blocking with work that is being
done at their site, as well as the apartnment building
trash col |l ection, too.

So all the trash trucks that cone down 32"
Street are not Tudor Pl ace. It takes about three
turns to get into Tudor Place. It is, approximately,
three to four mnutes for a truck to back in and out
each.

COW SSI ONER M TTEN | understand what
you just said in terns of three trash pickups per
week, but we had testinony that the trucks that
service the large events also use that same entrance,
and so whenever there is a large event that requires
catering or a tent or whatever it is, so that there is
actual |y nmore traffic than that under t hose
ci rcumst ances.

M5. BUHLER  The trucks that are used for
catering and for refrigeration are snaller. V¢ have
never had a truck have to nake nore than the ones that
cone and deliver. It is not our experience and ny
experience with our spring garden party, which is our
large fund raising event, that there has ever been a

problem with the trucks getting in and out of our
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property.

| do agree that we have a nmjor problem
that we have a problem with our service entrance. I
don't think it's as good as it should be, and | would
hope that we would be able to solicit the funds
perhaps from our 32 Street neighbors to help
anmel i orate the situation.

COW SSI ONER M TTEN: But you are not
going to propose any anelioration, at this point?

M5. BUHLER It's not sonmething that we
can just do. It has to go before the National Park
Servi ce. It's a scenic easenent on the property and
the National Park Service would have to approve any
changes or additions to the property. So it's not
somet hing that we can just say we'll do.

COW SSIONER M TTEN:  Ckay. Thank you.

CHAl RMAN GRI FFI S: Any other questions
from the Board? M. Mtten brought up an excellent
point of the site plan that we had asked for, and | do
have an April 22" submission and | amnot sure. So it
is in, but we need to provide copies to everybody.
That's my probl em

| don't have an exhibit nunber on it in ny
file, so I amnot sure what exhibit it is, but we wll

revisit the entire file to nake sure everything that
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was submtted gets to all the Board nenbers. O
course, this file is about that thick, at this point,
so it takes sonme further review Ckay.

Anything further? Then let's go to any
cl osi ng remarks.

MR VON SALZEN. Thank you, M. Chairman.

CHAIRVAN GRIFFIS: Oh, first, is there any
recross of the answers to the questions from the
Board, at this point, fromthe testinony? Ckay.

MR VON SALZEN M. Chairman, Eric Von
Sal zen, attorney for the applicant. First, on behalf
of Tudor Place, we would like to thank the Board for
accommodating all the parties and, obviously, this has
been a |l engthy hearing over three different days. And
over this period of time, | think it is significant
that there has been no significant opposition to the
continuation of the special exception under which
Tudor Pl ace has been operating for the past 15 years.

Virtually everyone agrees that Tudor Pl ace
is a wonderful institution and a great asset to
Ceorgetown and to the District of Colunbia as a whole.
The only question that has been raised has had to do
with whether the Board should inpose nore restrictive
conditions on the special exception this tinme than it

did three years ago, and we submt that the answer to
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t hat question should be a resoundi ng no.

Now, let's look at the conditions that
Tudor Pl ace has proposed. These are in nobst respect
the same conditions that the Board inposed three years
ago and that the D strict of Colunbia Court of Appeals
approved in rejecting an appeal by the very sane
people who are leading the opposition to Tudor Place
again this time.

In 1999, this Board said this. "The nost
significant issue associated wth the continuation of
the nuseum wuse is the parking and operational
situation during large special events, and the
Foundation's plans to further strengthen its control
over traffic will ensure that the proposed use wll
have no significant adverse effects.”

The Court of Appeals affirnmed the Board's
judgnent in these words. "In speculating that these
neasures proposed by Tudor Place and adopted by the
Board cannot elimnate all potential parking concerns,
the opposition group fails to view Tudor Place's
effect on parking in its proper overall context. As
t he BZA found, Tudor Place generates little demand for
parking on the surrounding streets the mgjority of the
time."

In fact, due to its low density use and
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extensive street frontage, Tudor Place, far from
adversely inpacting residential parking needs, nore
often generates parking space for the comunity al ong
its three perineter streets. No show ng has been nade
that on those limted occasions where the Foundation
hol ds special events the parking concerns are not
addressed by the neasures stated in the Foundation's
pl an.

Consequent |y, t he BZA reasonabl y
concl uded, based on substantial evidence, that the
Foundation's special events would not adversely inpact
traffic or parking in the neighboring community. None
of the opponents has submtted any substantial
evidence that the Board and the court had been proved
wong, that the conditions approved three years ago
have not been adequate to ensure that the proposed use
wi |l have no significant adverse effects.

The w tnesses in opposition have offered
to you, as the opponents did three years ago, only
specul ation that these conditions mght result in
i nt ol erabl e nei ghborhood i npacts. So in seeking to
continue its special exception, Tudor Place has
proposed, essentially, the sane conditions that the
Board approved three years ago. Were Tudor Pl ace has

proposed m nor changes to the conditions, these have

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

122

gromm out of the wvery process of Iliaison and
communi cati on between Tudor Place and its neighbors,
that this Board' s 1999 order encouraged.

Let's consider the changes. Tudor Pl ace
is proposing a five year period for the special
exception, rather than three years, to save the cost
in nmoney and tinme associated with the application. A
proceeding of this kind inposes substantial burdens on
a non-profit organization like Tudor Place with a
smal | staff and limted resources.

As Ms. Buhler testified, the idea of a
five year extension was discussed with neighbors and
nost agreed with it. Tudor Place proposes to conduct
tours one evening per week to make the site nore
accessible to the public in general, and particularly
to those who work during the day. Tudor Pl ace
proposed to clarify the term |arge evening functions
as used in the last order by defining them as those
with 200 or nobre guests. The existing specia
exception does not define | arge evening functions.

In di scussi ons with nei ghbors, as
described by M. Buhler, Tudor Place proposes to
elimnate a requirenent for extended arrival tinmes for
| arge evening functions, because people do arrive at

different tines for any large evening function
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regardl ess of there being an extended cocktail hour or
sonmething like that. Experi ence has shown that the
restriction added additional |ogistical concerns that
did not effectively serve any purposes.

Tudor Place proposes to further restrict
| arge evening functions, which remain capped at no
nore than 10 per year, by providing that no nore than
two such functions per year can be rental functions,
and that no nore than three of such large evening
functions can be held in the sane nonth. Tudor Pl ace
al so proposes a new restriction on weddings with no
rental function for a wedding can have 75 or nore
guest s.

The current special exception treats |arge
evening rental functions and l|arge evening functions
sponsored by and for Tudor Place the sane. Tudor
Place and its neighbors discussed this restriction
extensively in the manner described by Ms. Buhler, and
agreed to nake the restriction on |arge evening rental
functions nore strict while still allowing the
necessary flexibility for Tudor Place to sponsor its
own | arge evening functions and to host small wedding
rental s.

Tudor Place proposes to nodify the use of

neasures to address parking for evening events by
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maki ng those neasures applicable to non rental events
with 100 or nore attendees, rather than 75. The
purpose of this change was to reflect Tudor Place's
experience wth non rental event s, which  has
denonstrated that a significant portion of visitors
either cone by public transportation or live in the
Ceorgetown area and walk to the site as M. Buhler
testified.

Tudor Place also proposes to not require
the hiring of a person to direct traffic for evening
events, which results, from experience, show ng that
hiring a person to direct traffic causes nore
di sruption, rather than |less. Tudor Place proposes to
clarify the provisions for notifying neighbors of
large evening events by specifying that these
provisions apply to all events for 75 or nore
attendees, and by requiring that such notice be
delivered by nmail or otherwise, at |east 60 days
before the event, rather than quarterly as is
presently the case.

These changes offer additional flexibility
to Tudor Place with respect to notice delivery methods
and accomodate neighbors' desires for additional
advance notice to facilitate the planning by nei ghbors

of events hosted by themon their own property.
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Tudor Place proposes to clarify the
provisions dealing with the Iliaison commttee by
prescribing how notice of conmttee neetings is to be
gi ven. The purpose of this change is to nake nore
nei ghbors aware of the liaison commttee neetings.
Tudor Place proposes an additional restriction on
out door entertai nnment by extending the ban on
anplified nusic at outdoor functions to include
anplified singing and further proposes a new
restriction on anplified nusic at indoor functions,
which is not specifically restricted in the existing
conditions by requiring that all w ndows and doors be
cl osed when such nusic is played.

Tudor Pl ace proposes a new restriction on
cleanup after evening functions, requiring that such
cleanup activities not start before 7:30 a.m the next
day. This is proposed to accommobdate a nei ghbor on
32" Street.

Finally, Tudor Place proposes to clarify
the accessory uses of the Dower House to include snal
Tudor Place functions for not nore than 50 people, and
a limted nunber of small rental functions, no nore
than four in any nonth for no nore than 50 people, as
well as office space for no nore than seven staff

nmenbers who do not use on street parKking.
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The restrictions applicable to the Tudor
Place main house have been clarified to include the
Dower House. The changes to the use of the Dower
House generally represent clarifying changes to the
exi sting operating conditions relating to Dower House,
which had previously allowed an unlimted nunber of
smal | receptions. These are proposed by Tudor Place
in an effort to ensure transparency in its proposed
condi ti ons.

These proposed conditions were not only
devel oped in a cooperative spirit with Tudor Place's
nei ghbors, they have been reviewed and unaninously
approved by the Advisory Neighbor Conm ssion, the
recogni zed voice of the neighbor, under D.C |aw
This Board gives great weight to the reconmmendations
of the ANC, and it is particularly appropriate that
the Board do so, in this instance, because the centra
i ssue involves how to bal ance the needs of Tudor Pl ace
with the legitimte concerns of its neighbors.

It is comon know edge that in any
community, there are sone individuals who can never be
satisfied, but the ANC reflects a consensus of the
views of the neighborhood as a whole. Al so, the
Ofice of Planning has reviewed these proposed

conditions and recommended that the application be
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approved as submtted. Again, OP s recommendations
are entitled to great weight.

On April 22", the Board heard from nore
t han a dozen nei ghbors of Tudor Place who went to the
trouble to cone down here, some on two separate
occasions, to testify to their support of Tudor
Pl ace's application. They find Tudor Place to be a
good neighbor, and they understand that a certain
amount of traffic and noise is a part of living in a
vi brant, urban community |ike Georget own.

The Board has also received letters of
support for Tudor Place's application from nore than
45 ot her neighbors. The small nunber of opponents of
the application belies any claim that the activities
of Tudor Place adversely affect its neighbors' use of
their properties. Menbers of no nore than five
househol ds testified as opponents at the April 22
hearing and this hearing today.

The opponents nmake much of the nunber of
nanes they were able to solicit for a petition that
they submtted into the record of this case, but as
Ms. Buhler testified, they did so in a m sleading way.

They solicited signatures under the name of "friends
and nei ghbors of Tudor Place,"” and their solicitation

letter and petition opened with statenments supporting
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Tudor Place, and then went on to say that Tudor Pl ace
is violating the wishes of the last owner, which is
not true.

The solicitation asked signors to oppose
di sruptive wuses that Tudor Place is not proposing.
Ms. Buhler quoted from and we have submtted into the
record, letters from several neighbors who objected
strenuously to the msleading solicitation. One went
so far as to call it w cked.

From the handful of opponents of Tudor
Pl ace, the Board has heard a peculiar conplaint that
Tudor Place has not gone to the Iimt during the past
two years in terns of the special events that the
existing conditions allow So by asking that the
existing conditions be continued, the opponents claim
that Tudor Place is seeking to expand its activities.

Tudor Pl ace IS not pr oposi ng any
substantial change in its rights or activities. The
conditions adopted three years ago represent, as this
Board and the Court of Appeals said, a reasonable
bal ance between the needs of Tudor Place and the
concerns  of its neighbors. Tudor Place has
denonstrated since the last action by the Board that
it is commtted to being a good nei ghbor.

This is, of course, to the credit of M.
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Buhl er, the executive director, but we are not asking
the Board to rely on the good faith of a particular
i ndi vi dual . The conditions provide reasonable
assurance that Tudor Place will be a good nei ghbor no
matter who is the executive director

Tudor Pl ace's opponents have not provided
any evidence or persuasive argunment to show that there
is any aspect of the conditions proposed by Tudor
Place that needs to be changed to protect the
nei ghbor hood. As one of the neighbors put it in her
testinmony on April 22™ "If it ain't broke, don't fix
it."

Neverthel ess, as M. Buhler has |just
stated in her rebuttal statenent, it is inportant to
Tudor Place to continue to enjoy the trust and
confidence of its neighbors, which was so clearly
denonstrated at the April 22" hearing, and she has
therefore, stated the commtnent of Tudor Place to
even nore stringent Ilimtations on the nunber of
rental events, both large, nmedium and snmall that Tudor
Place will conduct during the period of the specia
exception for which it is applying.

W do not believe that those limtations
are necessary for the needs of the neighboring

conmunity, but they are offered in the spirit of
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nei ghborl i ness. The conditions proposed by Tudor
Place, as the Board is required to find, will ensure
that the proposed use will have no significant adverse
effects on neighboring properties. Accordingly, we
respectfully submt that the Board approve Tudor
Place's application as it was submtted. Thank you.

CHAI RMAN GRI FFI'S:  Thank you very mnuch.

BOARD MEMBER ZAIDAIN. M. Chair?

CHAIRVAN CGRIFFI'S:  Yes, M. Zaidain?

BOARD MEMBER ZAIDAIN.  Yes. | just had a
qui ck question actually. The last statenent you just
made in your closing said to approve the application
as submtted, but it's ny understanding that sone of
the proposed conditions have been changed in the
testinmony of Ms. Buhler today. Is there any way we
can get that testinony and sort of docunents that --

CHAIRVAN GRIFFIS: Oh, we're going to get
better than that.

BOARD MEMBER ZAI DAIN. Ch, okay. Well, if
you get better ideas, then --

CHAl RMAN GRI FFI S: | ndeed. Any ot her
guesti ons?

BOARD MEMBER ZAl DAI N:  No.

CHAIRVAN GRIFFIS:  darifications on that?

Ckay. Let's go over what should be submtted to the
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Board, and then we'll get dates after all of the
information is submtted. First of all, | amgoing to
ask the applicant and the parties to submt findings
of facts and conclusions, basically, draft orders. So
in that, and M. Zaidain's point is well taken in
that, obviously, the applicant wll Jlay out the
conditions as they are proposing them Cearly, there
is the opposition's order that would reflect the
opposition direction that it would go and how they
reflect that or conditions, so be it.

In addition, let us reiterate sone of the
other things that we had asked for during the

heari ngs. W did talk about the site plan, which is

in, and | am assuming that all of the parties were
served that, copies to them Secondly, there was
i nformation on t he val et par ki ng and t he
accommodat i ons of valet. | believe, if | recall, and
forgive me, | didn't reread the entire file for today,
but will for deliberation, I thought we had a little
bit of, but not the total, information on the valet

acconmmodat i on.

Is that correct or what has been
subm tted?

MR WLSON | think we submtted a

conpl ete report.
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CHAl RVAN (Rl FFI S: It's all in here there?

MR W LSON: Yes, we submtted a report
fromthe val et conpany.

CHAI RVAN CRIFFIS: Excellent. So we have
that, which is acconplished, and that has all been
served also the parties, so they have that. Very
wel | . Dd we have any other information just to
review in the entire record on this? |Is staff or any
ot her Board nenbers aware of anything el se?

BOARD MEMBER ZAl DAI N: Was there an

exhi bit nunber on that site plan?

CHAl RVAN Rl FFI S: | still don't have
t hat .

CHAI RVAN GRI FFI'S:  Ckay.

CHAIRVMAN GRIFFIS:  And | just have copies
of it.

BOARD MEMBER ZAI DAIN. Oh.

CHAI RVAN  CGRI FFI S: Not the officia
record.

BOARD MEMBER ZAIl DAl N: Il will followup
with staff.

CHAIRVAN GRIFFI'S:  kay. Well, actually I
have the official record right here if you want to
| ook. Okay. Let's look at dates then, Ms. Bailey, if

you have the schedule in front of you
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M5.  BAI LEY: M. Chairman, just for

clarification, other than the findings of fact, that's
the only docunent that the record will be left open
for?

CHAl RVAN QRI FFI S: Unl ess ot hers. Ch, |
need to address the issue of the tape. The issue of
the tape, the Board does not often accept docunents
such as that for several reasons. First of all, you

don't have 11 copies of which would need to go to al

the Board nenbers and all the parties and the
appl i cant. That is a technicality we could probably
get around.

The other piece is that it gets into a
large battle of the authenticity of it, how it was
done, where. | nean, for ne personally |looking at it,
if I listen to that tape, | want to know what Kkind of
recordi ng nmechanism what tinme of day, where was it,
what were the different points, what was happening
around, how much is it attendant to Tudor Place? | am
not sure it gives us a heck of a lot of information.

| think this Board has gone through enough
of these specific applications, but also all around
the city, to know the issues involved in parking,
noi se, congestion, so that we can, in fact, deliberate

sufficiently on this.
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Very quickly, is there sonething | am
mssing in regards to that tape?

MR SNIDER Yes, the tape was prepared by
me and it has on the tape the date and where it was
made.

CHAI RVAN &R FFI S Were were you
st andi ng?

MR SNI DER On ny front porch. It says
So on the tape.

CHAl RMAN GRI FFI'S:  How | ong?

MR SN DER There are about three
segnents in the tape.

CHAl RVMAN (Rl FFI S: Wat tine of day was

it?

MR SNIDER 10:10 in the evening.

CHAIRVAN GRIFFI'S:  Is the weather --

MR SNIDER It says that on the tape.

CHAIRVAN GRIFFI'S:  Was it sunny?

MR SNIDER  What ?

CHAI RVAN &Rl FFI S: Wiat was the weather
li ke?

MR SNIDER  The weather that evening was
cl ear.

CHAIRVAN CGRIFFI'S:  Yes. It was clear?

MR. SNIDER  Yes.
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CHAl RVAN QRI FFI S: Ckay. Now, can the

rest of the parties substantiate all that information
based on that tape?

MR SNIDER  Can they what?

CHAl RVAN GRI FFI S: Can they substantiate
t hat ?

MR SN DER: They can just listen to the

tape. Al the information | just gave you is on the

t ape.

CHAI RVAN GRI FFI S: And you say it on the
t ape?

CHAIRVAN GRIFFIS: | say it on the tape.

CHAl RVAN GRI FFI S: Ckay.

MR SN DER | did it for that very
pur pose.

CHAl RVAN GRI FFI S: Enough sai d. Boar d
menbers, accept the tape, not accept the tape?

COW SSIONER M TTEN.  Are there copies of
the tape for the parties?

CHAI RVAN CGRIFFI'S:  There is one copy. l's
that correct?

MR SNIDER  Correct, one copy.

COW SSIONER M TTEN: Wl |, then --

CHAIRVAN GRIFFIS: W could break it up in

11 pieces, but it won't do much good that way, wll
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COW SSI ONER M TTEN: | nmean, you know,
the applicant is entitled to a copy. The ANC is
entitled to a copy. So if the copies are
unavai | abl e --

CHAI RVAN GRIFFI'S:  On the substance of it,
if we accept it, we have not accepted -- in fact, to
ny know edge, when audios are submtted, we do not
accept them Even with acoustical engineers that do
sound tests, it is a witten report that cones in that
tal ks about the sound, the level of sound, the actua
elements that created the sound, what are the overal
condi tions of that situation.

For instance, was the tape recorder in a
bucket that would echo sone of the -- these are the
things that if | was an applicant, | would be
obj ecti ng based on these types of pieces.

COW SSIONER M TTEN: Vell, nmybe you
shoul d ask M. Von Sal zen if he does object.

CHAI RVAN (RIFFI'S:  That is okay, because |

am objecting here whether he does or not. | don't
want us to get into an issue. Anyway, | rmay be
totally off base, and | wll, obviously, listen to ny

Board on this decision.

BOARD MEMBER ZAl DAl N: M take is, |
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guess, two. One, | don't think it should be the
burden of staff to duplicate the tape for everyone.
CHAl RVAN GRI FFI'S: No.
BOARD MEMBER ZAI DAIN:  And secondly --
CHAIRVAN (RIFFI'S: It's not only about the
copi es.
BOARD MEMBER ZAl DAl N | agree with you

| agree with all the points you re making, but | think

that goes to the quality of the evidence being

submtted and we'll take it for what it's worth.
CHAIRVAN (RIFFI'S:  So you want a copy?

BOARD MEMBER ZAl DAI N | mean, for

t he

record. | nean, | agree with everything you just

said, which nmeans that it's not very good evidence to

admt into the record, and | think the Board

is

intelligent enough to take it for what it's worth.

That's ny point.
CHAI RVAN GRIFFI'S:  Then why take it?

COW SSI ONER M TTEN: Because out of

an

abundance of caution, it is always better to accept

nore evidence into the record than to exclude

evi dence.

BOARD MEMBER ZAl DAl N: I nean, to be
honest, | think that we have got good testinony on the
i ssue from both sides. | don't see what the tape is
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going to do, but I --

CHAI RVMAN GRIFFI'S: W have expended our 20
seconds on this tape issue.

BOARD MEMBER ZAI DAIN.  Ckay.

CHAl RVAN GRI FFI S: So we wll accept it
with the nunber of copies that are actually required
for subm ssions of docunents. So if you can get that
duplicated, we'll take it into the record. W won't
keep the record open for the duplication tinme period,
but we are about to establish the schedul e.

So it wll be treated as, obviously, a
subm ssion into the record and it should be served by
ever ybody. O course, you can probably Iimt the
copies if you can get the parties in opposition not to
request one, but that's up to you. Yes, M. Cockett?

MR CROCKETT: A point of order, M.
Chai rman. Before you go, we were going to establish a
briefing schedule for the legal brief on the |egal
poi nts.

CHAI RVAN GRIFFI'S:  On the Dower ?

MR CRCCKETT: On the Dower.

CHAl RVAN GRI FFI S: Yes, one thought of
that is that it could be included in the docunent of
conclusions. |If it needs to be separate --

MR CROCKETT: | would prefer not to put
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it --

CHAIRVAN GRIFFI'S:  Yes, indeed. Let's do
t hat . Ckay. And what else? Wiat else do we have
coming in? |Is the applicant aware of anything el se
that was asked for for submssion that | am
overl ooking or any of the parties? It doesn't natter.

Board nmenbers? W'Il go to staff soon, because --

BOARD MEMBER ZAI DAl N: Vell, I would like
to say since we did allow the tape, if the applicant
wants to submt any statenents regarding the tape, |
think they are entitled to.

CHAI RVAN GRI FFI'S:  Rebuttal tapes?

BOARD MEMBER ZAI DAIN.  Rebuttal tapes.

CHAI RVAN GRI FFI'S:  Ckay.

BOARD MEMBER ZAl DAI N Yes.

CHAIRVAN GRIFFIS: G ving copies of blank
t apes.

BOARD MEMBER ZAI DAI N Sure.

CHAl RVAN (Rl FFI S: Yes. Qoviously, wth
t he subm ssion of new evidence, the record stays open
to receive any sort of rebuttal information that you
m ght have. It is an interesting piece as how you
would actually rebut what we're going to hear, but
there that is. So we need two schedules then, one

subm ssions and then responses to that subm ssion, and
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then we're going to have the final subm ssions, which
is findings and concl usions, right?

MS. BAI LEY: M. Chairman, June at the
decision neeting. | guess that's a starting point.

CHAl RVAN GRI FFI'S:  Yes.

MS. BAILEY: June 3“ is that neeting. |Is

t hat accept abl e?

CHAI RVAN  CRI FFI S: That s to ne.
Goviously, we can't nake the May. June may be
expedited, but let's see. | think we have enough tine

to get the submissions in as long as they are fairly
qui ck, as long as they happen fairly quickly, and then
we can get the findings.

M5. BAI LEY: Fi ndi ngs, a suggestion woul d
be May 27", which is the Tuesday before the neeting.
Keep goi ng?

CHAl RVAN GRI FFI'S:  Yes.

M5. BAI LEY: M. Cockett, would it give
you sufficient tine to have your information filed by
May 13'"?

MR, CROCKETT: Vell, that will be plenty
of tinme. | thought what we were talking about was
having a briefing schedule, so the Board would get the
full benefit of our filing a legal brief, the

applicant filing a responsive brief, and we filing a
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short rebuttal, the normal three step legal briefing
process. It's not going to be of nuch benefit to you
if all you get is ny brief.

CHAl RVAN Rl FFI S: No, we're not only
getting yours, but what she is setting up is she is
starting with you to see when you can get it in.

MR CROCKETT: R ght, and since they don't
know what | amgoing to say --

CHAI RVAN GRIFFI'S:  Right.

MR, CROCKETT: -- they are not going to
really know what | amgoing to say until they get it.

CHAl RVAN GRI FFI S: But they have a fixed
time in order to respond. So as long as we can get --

MR CROCKETT: | can do it earlier than
that if it will accommodate things.

CHAIRVAN (RIFFIS: Let's do it as early as
possi ble. Wen can it be submtted?

MR CROCKETT: Vell, we can submt it a
week from today.

CHAIRVAN GRIFFI'S: A week from today, M.
Bai | ey?

MS.  BAI LEY: Yes, sir, that is My 6",
next Tuesday. The response then woul d be due May 13",
which is the foll ow ng Tuesday.

MR VON SALZEN That's agreeable to the
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appl i cant.

M5. BAILEY: ay. And | think those were
the dates that | have, M. Chairnman.

CHAl RVAN QRI FFI S: Ckay. And then the
final in ternms of looking at the legal briefings, is
it unacceptable to include that 1in vyour final
submi ssi on?

MR CROCKETT: Well, | could file them at
the sane tine. | don't think that you want to have
that sort of thing in our proposed final order.

CHAl RVAN CGRI FFI S: Ckay. Done. I's that
clear?

M5. BAI LEY: Dd we just decide another
date? Was there another?

CHAI RVAN GRI FFI S: No, we conbined the
| ast subm ssion, basically.

M5. BAILEY: 13'"?

CHAl RVMAN GRI FFI S: The conbining of the
argunents and the legal briefs with the findings of
facts, conclusion dates.

M5. BAILEY: Ckay.

CHAl RVAN CGRI FFI S: So that we get all of
that together, and that's what we're |ooking at at the
end.

M5. BAI LEY: Ckay. That's fine. Do |
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need to repeat anything?

CHAI RVAN GRI FFI'S:  Probabl y.

MR CROCKETT: I"m sorry. | didn't
under stand what the final date was.

CHAl RVAN GRI FFI S: Ckay. Ms. Bailey is
going to take it and run it down from beginning to
end.

MB. BAILEY: Let's try it. My 6", M.

Crockett, that's when your brief will be filed wth

the Board. The applicant has until My 13" to
r espond. The findings of fact in all ot her
submissions will be due on My 27" The Board is

schedul ed to nake a decision on June 3.

CHAI RVMAN GRI FFI'S:  Everybody cl ear?

MR VON SALZEN For clarification, I
assunme that the parties wll serve each other by hand
delivery given the short tine franes invol ved.

CHAIRMAN GRIFFIS: |s that acceptable, M.
Crockett?

MR CROCKETT: Yes, that is agreeable.

CHAI RVAN (Rl FFI S: Excel | ent. Ckay. So
we will revisit this on the 3 of June officially at
our public nmeeting. O course, no other further
testinony will be presented, at that tine. That is

del i berati on. | think that's it for the afternoon

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

144

case. Everyone absolutely clear? If there is not
clarity or there are questions that cone up,
obvi ously, you can call into the Ofice of Zoning and
speak to the staff nenbers there and they wll ably
assist you in doing that and getting the subm ssions
in. |If not, anything else?

MR VON  SALZEN Nothing for the
applicant. Thank you, M. Chairman.

CHAl RVAN GRI FFI' S:  Good.

MR, CROCKETT: Thank you, M. Chairnan.

CHAl RVAN &R FFI S: O course. Have an
excel lent afternoon. Let us take four mnutes to |et
this group |leave and we can set up for the next case,
and we'll call that shortly.

(Whereupon, at 2:38 p.m a recess until
2:50 p.m)

CHAIRVAN GRIFFI'S:  Very well. Let us call
t he next case for the afternoon.

M5. BAI LEY: This is an appeal #16990 of
American Towers, Inc., pursuant to 11 DCVR 3100 and
3101, from the admnistrative decision of the Acting
Director of the Departnent of Consuner and Regul atory
Affairs for rescinding building permt nunbers
B4252701, 420358, 429362 and others relating to the

construction of an antenna tower.
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The appellant alleges that DCRA erred in
ruling that a side yard did not neet the mninum
requi renents under section 775. The property is
located in the G2-B District at 4623 41" Street, N W

It's also located in Square 1769 on Lots 20 and 30.

Pl ease, stand all those who wll be
testifying today. Please, stand to take the oath. No
one wll be testifying other than the attorneys?
Ckay.

MR RUSHKCOFF: Wl |, on behal f of DCRA, we
have M. Noble on call in case he is needed this
afternoon. W don't have -- he is on 45 mnute call.
VW were thinking that the prelimnary matters nmay not
require his presence today or they may take awhile, so
we were just going to give hima call as soon as we
knew he was needed. And | assune that if we do reach
the nerits today, that Anmerican Towers would go first
since they are the appellant, and we would then call

M. Noble, so that he was here in time to testify for

DCRA.

V5. BAI LEY: | am assum ng, M. Chairnman,
that when or if he does conme, he will be sworn in, at
that tinme?

CHAl RVAN QR FFI S: Yes, | think we can

accommodat e t hat .
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M5. BAILEY: At this --

CHAl RMAN Rl FFI S: Are there any other
witnesses that are potentially being called that are
present by any of the participants? Very well. Then
as people are comng forward, we can have them sworn
in. Ckay.

First of all, we have a prelimnary notion
that was submtted in witing. Wiy don't we start
with introductions of those that are in front of us,
so that we know who we are addressing, and then we
will proceed fromthere.

MR COCPER: Good afternoon, M. Chair
menbers of the Board. My nanme is Robert Cooper from
the Law Firm of Jackson and Canpbell. | am here on
behal f of the appellant, Anerican Towers, Inc.

MR RUSHKCOFF: Good afternoon. M nane is
Bennett Rushkoff. | am from the Ofice of the
Cor porati on Counsel and | represent DCRA

CHAIRMAN GRIFFI'S:  Good. M. Rushkoff, it
is your notion. |Is that correct?

MR RUSHKOFF: That is correct, M. Chair.

CHAl RVAN GRI FFI S: Do you want to just
briefly summarize it?

MR RUSHKCFF: That would be fine. I

don't want to go back through the material covered in
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the meno that we submtted in January. | assune that
the Board has had an opportunity to review that. That
meno focuses on the distinction between the ANC s
appeal , which was #16649 and has since been w thdrawn,
and this pending appeal, which is 16990, and was
brought by American Towers.

CHAI RVAN (R FFI S: For clarification, M.
Cooper, you are in receipt of this notion and its
substantial attachments?

MR COOPER  Yes.

CHAI RVAN GRI FFI'S:  Ckay.

MR RUSHKOFF: Okay. Wat | would like to

do first is just focus on sone of the highlights on

the law, and then I will go and focus on sone of the
highlights on the factual side. In looking at the
legal issue, | think the main point we would want to

enphasize is that the requirenent that an appeal to
the BZA be tinmely is jurisdictional.
That nmeans that if an appeal has not been

tinely filed, the Board is w thout power to consider

it. It is not a matter of exercising discretion to,
you know, be nice to an appellant. If the Board
doesn't have the power to hear the appeal, it can't
hear it.

CHAIRVMAN GRIFFI'S:  Are you saying we don't
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have the power to be nice?

MR RUSHKOFF: Wthin bounds, wthin
bounds.

CHAI RVAN GRI FFI'S: Ckay.

MR RUSHKOFF: Now, in applying the two
month limtation on Anrerican Towers, we are relying on
wast e managenent . That case was decided on July 5,
2001, and it affirmed a BZA order dated May 22, 2000.

W are not relying on the Zoning Conm ssion's recent
rule making setting 60 days as the tine limt for
appeal s to the BZA

And specifically, the language in waste
managenent that we are relying on is at page 1122, and
that refers to a two nonth period between the notice
of a decision and the appeal therefromas the limt of
timeliness.

One clarification, which we find both in
wast e managenent and in the earlier decision, Wodley
Park, which | don't think we have cited, that is at
490A(2), 628, is that in applying this reasonabl eness
standard, the courts have consistently held that the
time for filing an appeal conmences when the party
appealing is chargeable with notice or know edge of
t he deci sion conpl ai ned of.

CHAIRVAN GRIFFI'S:  Ckay. Let nme speed you
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up a Ilittle bit, because this Board is all too

famliar and, in fact, is becomng experts in our own

right.

MR RUSHKOFF: Ckay.

CHAI RVMAN  CGRI FFI S: In ternms of the
timeliness, in ternms of, first of all, the new
conm ssion, but also in the past, in the precedents,

so | think we're well aware of that. Wy don't we go
to the specifics then and the basis of your tineliness
ar gunent ?

MR RUSHKOFF: Ckay.

CHAl RVAN GRI FFI S: Wiat is the mlestone
dates? How | ong and what has passed?

MR RUSHKOFF: Ckay. Vell, Anerican
Towers' appeal refers to DCRA s decision dated Cctober
5, 2000. That was the first decision and that was the
decision to rescind and cancel building permts. Now,
we are willing to count five days after that, which
would be Cctober 10", the date when the decision
becane final, and when Anerican Towers was notified of
the need to appeal to this Board.

CHAIRVAN GRIFFI'S:  So the Cctober 10, 2000
actually had a statenment that indicated that there
should be a tinely appeal filed to this Board?

MR RUSHKOFF: That's right.
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CHAI RVAN CGRI FFI'S:  Ckay.

MR, RUSHKCOFF: And we have quoted that in
our nenorandum W have quoted from that decision,
and specifically the two sentences would be "In order
to exercise this right, you nust file witten requests
for hearing with the appropriate board. A tinmely
appeal to the Board of Zoning Adjustnent nust be filed
with the Board at" and then it gives the address.

CHAI RVAN GRIFFI'S:  Right.

MR RUSHKOFF: That noti ce al so
di sti ngui shed between issues to be appealed to the BZA
and issues to be appealed to the Board of Appeals and
Review. Now, at the tine that DCRA inforned Anmerican
Towers of the need to file an appeal with the BZA the
ANC appeal, this is ANC-3E, was already pending before
the BZA and notw thstanding that fact, the DCRA saw
fit to notify the conpany of the need to appeal and
the need to file a tinely appeal.

CHAI RVAN (Rl FFI S: Ckay. And the ANC 3E
filed an appeal in Septenber. |1s that correct?

MR RUSHKOFF: That is correct.

CHAI RVAN GRI FFI'S:  Ckay.

MR RUSHKOFF: Now, responding to the
argunents raised in the opposition that was filed late

on Friday, | would first deal wth the issue of
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whether or not there was sonme kind of an agreenent
either with the BZA or with DCRA to treat American

Towers' intervention in the ANC s appeal as Anerican

Towers own appeal. That is kind of ny articulation of
what | think is the argunment that Anerican Towers is
making, is that there was an understanding or an

agreenent that by having intervened in that other
case, that that would serve or function as an appeal
of the decision of Qctober 10",

And what | would point to as the obvious
response to that there was no such an understanding
between the BZA, or | should say the Zoning Ofice,
and Anerican Towers is the letter dated Qctober 30
that was sent by Jerrily Kress, which is the one that
says "In the interest of naintaining your options, the
Ofice of Zoning recommends Anerican Towers Systens,
Inc. file an appeal based on the revocation of the
permts for the tower."

Now, I acknow edge M. Cooper' s
representation to the Board that he did not receive
this letter, but even if he didn't receive it, it's
still evidence of an absence of an understanding
between Anerican Towers and the BZA or the Zoning
Ofice that the ANC s appeal would be treated as

Aneri can Towers' appeal.
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Now, in its opposition, American Towers
states t hat t he District Gover nnent made
representations to the U S. District Court, this is in
the related federal court litigation, that there were
representations nade back in Decenber of 2000 that
evidence a "nmnutual wunderstanding wth respect to
Anerican Towers' involvenent with the ANC appeal . "

Now, the fact is that the statenent that
was made in that case by the D strict's attorney
doesn't reflect any understanding at all. The
statenment is just wong. The focus of the statenent,
by the way, is on the availability of a procedure for
appealing, and if you look at the statenment, which is
in attachment 4 to American Towers' opposition, | am
going to read just a couple of sentences from it.
This is the statenent that the D strict's attorney
made back in Decenber of 2000. "Plaintiff was
informed - -

CHAIRVAN CGRIFFI'S:  Hold on a second.

MR RUSHKOFF: |'msorry.

CHAl RVAN GRI FFI S: In the opposition to
the notion or is it --

MR RUSHKCFF: This is Anerican Towers
opposition to our notion here, is an attachnment 4,

which Anerican Towers points to as evidence of an
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under st andi ng.

CHAI RVAN GRI FFI'S:  Good. Cot it.

MR RUSHKOFF: Ckay. And if | renenber
correctly, | think it's page 19 perhaps. It's by
itself.

CHAl RVAN G(RI FFI'S:  Yes.

MR RUSHKCFF: Ckay. And the part | am
focusing on is where it says, and this is the
District's attorney speaking, plaintiff, and that
would refer to Anmerican Towers, "Plaintiff was
infornmed that the side yard setback issue could be

appealed to the BZA and renmaining grounds for

rescission to the BAR" So far so good. Then the
District says "In fact, plaintiff has filed appeals
with both bodies." Ckay. That is an incorrect
st at enent .

Further on, it says "This course of

conduct sinply cannot be justified in light of the
adm nistrative procedures in place." Clearly, the
t hr ust of the argunent was that there were
adm ni strative procedures in place, one of which was
an appeal to the BZA. The fact that counsel believed
that there was, in fact, an appeal to the BZA was
nmeant sinply to be an illustration of the existence of

t hi s renedy.
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And if you look at the U S. D strict Court

decision that canme out, which is an exhibit in this
case, it's clear that the US Dstrict Judge in
deciding -- let me just pull that out real quick.

CHAI RVAN GRIFFI'S:  What date was that? |Is
that the Cctober 30, 20027

MR RUSHKCFF: No, this is the US
D strict Court decision.

CHAIRVAN GRIFFIS: (Gkay. Wat's the date

on it?

MR RUSHKCOFF: June 14, 2001.

CHAI RVAN GRI FFI'S: Ckay.

MR RUSHKOFF: And this is the copy. | am
| ooking now at the copy as filed. | am not sure who

filed it. Soneone filed, put in the BZA a copy of
this decision, and | think it was taken -- it |ooks
like it was taken off an email. It's Exhibit 10 in
the BZA file, and on page 4, the second paragraph,
gives the US Dstrict Court's analysis of the
availability of admnistrative renedies.

And there, the court says in |anguage that
sonmeone parallels what the District's attorney had
said, says "Since American Towers does not contest the
fact that it has been provided wth post deprivation

procedures - indeed, it currently is taking advantage
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of the District's admnistrative processes by
appealing the rescission to the Board of Zoning
Appeal s and to the Board of Appeals and Review " Then
there is a citation and a dash. "The question for the
court to decide on this notion is whether the notice
sent by the District and the opportunity for hearing
provi ded before rescission were sufficient to conport
wi th due process.™

So it's clear what the U S. District Court
was nmainly concerned with was there an admnistrative
process for appealing the rescission. It didn't
really matter whether or not the outconme of that case
woul d have been the sanme whether or not Anmerican
Towers had decided to pursue that admnistrative
renedy.

So, basically, to sumup, | nean, the fact
that the District's attorney who was representing the
District in that federal court litigation mstakenly
t hought that American Towers had filed an appeal
doesn't maeke it so and it surely doesn't serve to
expand the BZA's jurisdiction here.

Now, after we got American Towers'
opposition, it was faxed to us on Friday, so yesterday
and today we have taken another |ook at the court

filings, and would like to circulate one that we |ike,
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which are notion papers filed by the D strict in the
Superior Court case on Cctober 17, 2002. | have
provided copies to M. Bailey. | don't know if |
should just work with it or if we should circulate
that or not. One of the docunents | gave Ms. Bailey
was a copy of notion papers filed on Cctober 17"

CHAl RVAN GRI FFI S: Did you provide M.
Cooper with a copy?

MR RUSHKOFF:  Yes.

V5. BAI LEY: M. Chairman, you wll be
accepting that into the record?

CHAIRVAN GRIFFIS: |'mnot sure. Wat is
it going to show us?

MR RUSHKOFF: Well, | wll tell you what
it's going to show you.

CHAI RVAN CGRI FFI'S: Subst ance.

MR RUSHKCFF:  Yes.

CHAl RVAN Rl FFI S: Don't tell me what it

MR RUSHKOFF: Ckay. It involves a
representation by the District CGovernnment to the court
regardi ng whether or not an appeal had been filed to
t he BZA.

CHAl RVAN Rl FFI S: | see. M. Cooper,

have you had an opportunity to review that docunent?
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MR COOPER: | have.

CHAI RVAN GRI FFI'S:  Any obj ecti ons?

MR COOPER. No, no, actually, | don't.

CHAl RVAN Rl FFI S: Ckay. Vell, let's
bring it down. Ch, well. Thanks goodness there are
just two copies on that. |It's a heavy docunent.

MR RUSHKCFF: It's --

CHAIRVAN GRIFFI'S: | certainly hope so.

MR RUSHKOFF: It's that docunent.

CHAl RMAN GRIFFI'S:  Ckay. Your comment of f

the record was you were going to highlight sonething

for us.

MR. COOPER Let's see.

MR RUSHKOFF: Ckay. Do you have a copy
now?

CHAl RVMAN GRI FFI' S: | ndeed.

MR, RUSHKCFF: Ckay. First, if you |ook
at the bottom of page 1 to the top of page 2, | am
just going to read the sentence. "Plaintiff has, in
fact, brought such admnistrative appeal,” it says

here in the Board of Adm nistrative Appeals, but they
nmean the Board of Appeals and Review, BAR "but has
not sought review in the Board of Zoning Adjustnent,
BZA." (kay. That is a statenment that the District's

attorney made on Cctober 17, 2002.
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If you turn just a few pages over to page
5, near the mddle of the page just above the bol df ace
heading, it states "lIncredibly, given plaintiff's
apparent recognition, they would be prudent to at
| east take a protective appeal to the BAR Aneri can
Towers has failed to file any appeal with the BZA "
And then there is a footnote 3, and footnote 3 sinply
guestions whether or not an appeal, at this point,
woul d be tinely.

But the reason | amintroducing this, it's
not to show whether or not an appeal would be tinely,
but sinply to show that at |east, certainly as of
Cctober 17, 2002, Anerican Towers knew that the
District Governnent did not think that American Towers
had filed an actual appeal or a constructive appeal or
an agreed upon sort of appeal. It was clear that we
were taking the position that there was no appeal
bef ore the BZA

Now, if they were surprised by what the
District Governnent said, you would think they would
have rushed down to the BZA and filed their appeal
In fact, they waited until January 10, 2003, al nost
three nonths later, to file their appeal. So the
t hought here again, | am not suggesting that this was

t he deci sion, the decision we say is Cctober 10, 2000.
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Wat we are saying here is that this is
evi dence that there was not the understanding that is
cl ai med, okay, because if there was an understandi ng
that an appeal was pending, we cone out and say there
is no appeal pending, and we don't see anything for
al nrost three nonths. You would think that they would
have taken steps to preserve their position.

| guess there is another docunent that I
would like to introduce subject to possible objection,
which is the conplaint that was filed in the Superior
Court case, and | have al so provi ded copies of that.

CHAl RVAN GRI FFI S: Wy ? What is that
going to show?

MR RUSHKOFF: | think that is going to
show that there is a discussion in the conplaint of a
pending appeal, and | think it reflects on whether or
not, | think, that the discussion of what appeal was
pending, at that tinme, is reflective of American
Towers' understanding of what it had appeal ed and what
maybe had not been appeal ed.

CHAl RVAN GRI FFI S: M. Cooper, have you
reviewed this infornation?

MR COOPER Excuse ne. | have seen the
conpl ai nt, yes.

CHAI RVAN (RI FFI'S: Any conment s?
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MR COOPER | don't know exactly what

provision in the conplaint he is referring to.

MR RUSHKOFF: Ckay.

MR COOPER But | will address it in ny
response.

CHAIRVAN GRIFFIS: Gkay. So no objection
to having it accepted in?

MR COOPER It's part of --

CHAl RVAN GRI FFI S:  Ckay.

MR COCPER It should be part of the
record.

MR RUSHKCFF: And this is the conplaint
that was filed by Anerican Towers in the D.C Superior
Court on March 26, 2002, and | would like to direct
the Board' s attention to paragraphs 50 and 51 on page
15. Paragraphs 50 to 51 note that "Anmerican Towers
filed an appeal to the Board of Appeals and Review "
and they go on to allege that "Attenpts by American
Towers to exhaust admnistrative renedies before the
Board of Appeals and Review would be futile."

The conplaint nekes no reference to a
pendi ng appeal before the BZA or of any attenpt by
American Towers to exhaust admnistrative renedies
before the BZA And if there had been an

understanding that there was an appeal pending, at
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that tine, before the BZA, surely one would expect
Anmerican Towers to put that in their conplaint.

And then the last point | would rmake is
that if Anerican Towers thought its appeal was
dependent on the ANC s appeal, why did it wait so |ong
to file its own appeal in response to the ANC
withdrawing its appeal? The ANC s letter w thdraw ng
its appeal is dated Novenber 1, 2002 and was filed on
Novenber 4, 2002. It shows that it was sent by first
class mail to Anmerican Towers' attorney here in D.C
Yet, again, American Towers waited until January 10,
2003, nore than two nonths later, to file this appea
with the BZA

And once again, | don't want to confuse
t he Board. W are not taking the position that
sonehow the wthdrawal of the ANC s appeal was the
deci sion that needed to be appealed or that the tine
period runs from that point. Again, we are sinply
trying to suggest that the American Towers' actions
are not consistent with the understanding they say
they had, which is that they had an appeal pending
before the BZA, and it was there, because they had
intervened in the ANC s case. I think I wll just,
you know -- of course, | can answer the Board's

questions on any aspect of our neno, for exanple.
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CHAIRVAN GRIFFIS:  Okay. Any prelimnary

guestions from the Board, clarifications? |If not, |
think it's appropriate. Let's go and hear from M.
Cooper to speak to the nmotion of tineliness. M.
Cooper, it's all you.

MR COOPER Thank you, M. Chairnman.
Cood afternoon. Robert Cooper from the Law Firm of
Jackson and Canpbell. The appeal that is before you
today was filed by American Towers on January 10",
shortly after we were infornmed that a prior appeal
filed by M. Diskins had been wthdrawn without
pr ej udi ce.

Now, counsel mnakes statenents concerning
the fact that it was sone delay between the time of
the letter and the tinme of the filing. I can only
explain that there were the holiday season and people
were out of town. You know, it got filed as pronptly
as was possible, given the delays that we inherently
have in that tine of year.

This appeal was filed to preserve a status
guo that had been established previously, specifically
that American Towers Systens as the intervenor in that
ANC appeal along with the appellant and the D.C
Cor poration Counsel were all of the sanme understandi ng

that the matters before this body had been stayed.
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Now, counsel nakes reference to the notion
to dismss and cites page 11 of the notion. This is
the notion to dismss in the Superior Court action.
I"m sorry. | believe it was page 6. Sorry, page 5,
excuse ne. It says that --

COMM SSIONER M TTEN:  What are we | ooki ng
at now?

MR COOPER |'msorry. W' re |ooking

CHAl RVAN (R FFI S: Motion to dismss in
t he Superior Court.

MR COOPER Yes, the Cctober 17, 2002
filing.

COW SSI ONER M TTEN:  Ckay.

CHAI RVAN (R FFI S: It's one of the
subm ssions that just cane in.

COMM SSIONER M TTEN.  Ckay. |I'mthere.

MR COOPER Bet ween Cctober 2000 and
Cctober 2002, there were no such statements nade in
any of the court proceedings that the American Towers
had not properly filed or an appeal of certain issues
were not properly before this body. In fact, as
counsel pointed out, in Exhibit 4, I'msorry.

CHAIRVAN CRIFFI'S:  That's all right.

MR COCOPER: I'' m ski pping back to Exhibit
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CHAI RMAN GRI FFI'S:  Yes.

MR COOPER M/ opposition to this notion
to dismss. That attachnent was the District's notion
to dismss in the US. Dstrict Court case filed
Decenber 20, 2000. Twice in this docunent, on page 19
and on page 22, this was in Decenber of 2000, the
District wote that American Towers had filed an
appeal of the BZA action. W were of the opinion that
the actions that we had taken in intervening in this
case and bringing certain issues before the body was,
in fact, satisfactory of our obligations.

It wasn't until two years later that they
first stated to any court, now, these are docunents
that were filed in the court and these are supposedly
statenents of fact, that it was not filed, an appeal
was not filed, and they refer to the notion to dismss
in the Superior Court. Never once did they allege to
the U S Dstrict Court that an appeal had not been
filed to this body.

They said it for the first tine tw years
| ater, COctober 17, 2002, to the Superior Court, and
they say, you know, that the earlier statenents
contained in the US Dstrict Court filing were in

error. | direct your attention to page 11 of this
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docunent, which is the Cctober 17, 2002 filing. It

says "For whatever reason, Anerican Towers has chosen
not to pursue admnistrative review in the BZA and the
BAR. "

So despite the fact that they previously
said in this sanme docunent that we had filed in the
BAR, they say again later that we had not filed in the
BAR.  The fact of the matter is that we were of the
opi nion that when this intervention action was taken,
that we were satisfying our obligation to appear, at
that point, before this body and would, at the
appropriate tine, brief the issues that were going to
be before this body wth respect to side yards, height
and anything else that cane before it and that, at
that point, we would address all the issues in the
case that was al ready pendi ng.

Now, you know, we did, in fact, file a BAR
action on Qctober 20", | believe it was, or 25" of
2002, | mean, of 2000, excuse nme. W could have just
as easily filed another action here at the BZA e
didn't, because there was already, in our mnd, in our
under standi ng, an understanding anongst the parties
that we had, in fact, filed an appeal by intervening
in this action.

Now, again, this action that we filed in
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January was after we received notice of the
term nation of or the wthdrawal of the notion, excuse
nme, of the then pending ANC appeal. Interestingly, at
some point, we did receive a copy of M. D skins'
letter requesting to withdraw, but there was never a
service on anybody of the letter referring to the
actual withdrawal of it. W found out about that in
| ate Decenber, that, in fact, this body had accepted
the withdrawal of that ANC appeal. W then filed our
appl i cation.

Now, since the BZA never held a hearing on
that ANC appeal, and on at |east two occasions had
stayed and postponed the scheduling events of the
hearing, again, nobody briefed any of the position
statenments that would need to be filed in this action,
in that action, excuse ne.

Ms. Diskins, in fact, wanted the permts
to be reviewed by the BZA to determ ne whether they
were proper and/or properly issued. Li kew se,
Arerican Towers wanted the permts that had been
issued to be reviewed and the decisions of M chael
Johnson, adm nistrator, on March 18, '99 and 10/ 20/99
to be affirned.

Prior to the decision and action of the

District Governnent to rescind the permts on Cctober
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5" and Cctober 10", the District GCovernment and
corporation counsel were to have been on the side of
Anerican Towers in defending the actions of that sane
zoning adm nistrator and the DCRA VW were part of
t hat case.

Yet, as stated above, no briefs or
position statenents or exhibits had been filed by the
parties as a result of the stays. Now, once the
permts were rescinded, it was our understanding that
the matter then pending would serve as our vehicle to
address the issues, all of the issues before it, not
only the single side yard issue, but the totality of a
review of the approval of the permts.

Again, in our recent filing of |ast
Friday, we responded to the corporation counsel's
argunment that since we were told by the BZA to file in
order to protect our interests, our failure to do so
has failed to the appeal that is now pending before
you.

First, again, as counsel stated, in our
file we indicated that we never got the letter from
Ms. Kress. Although, | have no doubt that the letter
was, in fact, properly addressed and nmailed to our
offices. W never got it. Second, the letter itself

was never used in any aspect of the litigation either
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in the federal U S District Court or in the Superior
Court and, in fact, no one even knew of its existence,
at least as far as | can tell. Third, it's
i nconcei vable that we would have refused or ignored
the recommendation of Ms. Kress to file an appeal to
mai ntai n our options.

The fact is that sinply filing a separate
appeal could have been done, but we were of the
understanding that by intervening in the already
pendi ng action, which was on all of these very points,
that once briefed and once the snoke settles, that
t hose i ssues would be presented in that forum And as
noted in our recent filing, they never suggested that
we had failed to file an appeal.

So to American Towers, it was clearly
everyone's understanding that the action that was then
pending before the BZA included the issues being
brought on behalf of American Towers Systens. As for
the BAR action, just |ike the ANC appeal, the Board
has stayed all actions pending the resolution of
judi ci al proceedi ngs.

The judicial proceedings addressed the
totality of and every aspect of the permt rescission,
basically, challenging the right and nethodol ogy used

by the DCRA to rescind the permts, whether there even
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existed entitlenent to rescind the permts or whether
their failure to follow their own rules and
regul ations with respect to the permt revocation, and
that is the basic content of that conplaint that has
not been presented to you.

And as | wunderstand it, the courts are
continuing to review the matter. There are various
noti ons pending, and the court has not ruled on those
noti ons. In the interim we previously, as part of
this filing, requested a stay of this action pending
the court's review

One of the primary reasons that we have
requested this stay is that despite our repeated
requests for formal discovery in both the federal
action and in the D.C. Superior Court action, and our
Freedom of Information Act request directly to the
DCRA I n antici pation of any adm ni strative
proceedi ngs, the corporation counsel has refused to
provide the information, as generally requested by the
court, to prevent us from obtaining the information
necessary to support our cases and our permts.

W are not in a position to proceed with
either of the admnistrative actions w thout receiving
the properly requested information from the D strict

of Colunbia Governnent. |t appears to us that the fox
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is guarding the henhouse. For us to argue before you
on appeal or even before the BAR our matter is now
also before it, it is inperative that we have this
information contained in the files of the District of
Col unbi a CGovernnent, especially before they are |ost
or destroyed in their due course.

Even sinple issues relating to the zoning
or Ofice of Planning reviews wth respect to these
permts have been denied to us. Yet, the files have
been renoved from the Records Managenent Ofice and
are in sonmeone else's office and are unavailable to
us. Until there is sone resolution of these discovery
and Freedom of Information Act requests, we wll ask
that this matter be stayed. W are not and cannot
proceed w thout the information.

Now, there are three final points. First,
there really is no harmin either allow ng the appeal
over the District Governnment's notion to dismss and,
secondly, there is no harmin granting the stay. As
to the notion to dismss, the issue of these permts
had already been set and placed before the Board by
the ANC s filing. Upon its wthdrawal, American
Towers Systens filing replaced it as the vehicle to
present these issues before you.

Al of the interested parties and their
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counsel remain fully aware and apprised of each of the
i ssues pertaining to these permts. Therefore, there
is no surprise by this alleged late filing. V¢ have
all been involved, including and nobst inportant,
excuse ne, the community neighboring the wvarious
towers in Tenl eyt own.

It is not as if these issues are now being
brought to their attention or to your attention for
the first tinme or by sone surprise wthout their
know edge or ability to nobilize and becone educated
about the issues. Many of them nay be nore educated
about these issues than all of us sitting here today.

So there really is no harm

As to the stay, the granting of the stay

or continuing the previous stay is, |ikew se, not
harnful to anyone. The D.C. CGovernnent is still
involved in the pending litigation and may still

present its case at the BAR if necessary, and to this
body. It is a waste of the limted and precious
resources already stretched to the limt to have these
battl es ragi ng in three di fferent theaters
si mul t aneousl y.

Additionally, it is conceivable that each
could result in different opposing outcones. If the

stay is continued, we would not need to spend tine
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before you unless and until the court acts. If the
court rules in our favor, thereby holding that the
attenpted rescission was inproper and reinstates the
permts, then we would not advance our case here, but
it is possible that the citizens nmay decide to attenpt
to revive their case. In the event the court rules
against us and determines that the rescission was
proper, then we will appear before you as suggested by
that letter of Cctober 5" for an area variance. But
we suggest that we wait until such tinme as the court
act s.

Finally, the wunderlying issues that M.
Fuller in her Cctober 5" and Cctober 10" letters
suggests we conme to you for review for the side yard
i ssues. Qoviously, there are other issues that are
pending and may, ultimately, come before you, at sone
point in tinme, but we are not yet there.

As such, | direct your attention to
several portions on the Zoning Regul ati ons, excuse ne,
whi ch sheds sone light on this matter, the first being
section 770.1 through 3, which was al so the subject of
Ms. Diskins' appeal, which is excess height of the
tower, section 721.2, which addresses the issue of the
radi o tel evision broadcast.

CHAl RMAN GRI FFI S; I'ma little confused.
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How is that going to the notion to dismss and
tinmeliness?

MR COOPER I am also addressing our
notion to stay.

CHAI RVAN GRI FFI'S: Ckay.

MR COOPER Wiich was actually filed
before their notion to dism ss.

CHAI RVAN GRI FFI'S:  Ckay.

MR COOPER If | may.

CHAl RVAN GRI FFI S: Yes, that's fine. So
your point is there is a heck of a ot nore that m ght
cone in, so that we mght as well not hear this today?

MR COOPER Exactly. That's the primary
poi nt .

CHAIRVAN CGRIFFIS:  You can tell | have no
legal training, right, with ny verbiage? Ckay.

MR COOPER No, not at all. You know,
and then the other point is that | refer your
attention to, which again addresses this issue of the
side yard and really, we are not ready to address
these, is section 775.5. Now, it is nore likely than
not that Towers were never intended or even
anticipated to be subject of this side vyard
cal cul ation and cont ai ned in t hat provi si on.

Specifically, we brought that to the attention of M.
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Ful ler in response to her Cctober 5" letter.
CHAIRVAN GRIFFI'S:  Right.

MR COOPER: Were we stated that the

building itself did not create a side yard. She
responded by saying well, I'm not redressing the
building. | amredressing the tower. But if you read

t he | anguage of 775.5 --
CHAl RVAN QRI FFI S: Ckay. Vell, let ne
take your first note in that you are not ready to

argue that, so let's not argue it.

MR COCPER Well, | was --

CHAl RVMAN CGRI FFI S: If we get into the
substance, then, | nean, that wll take some tine, and
that will be a basis of what we need to address. So

rather than hearing counterpoints on all that, we'll
get alittle bit in digression.

Anything further on the notion or your
further notion to stay?

MR, COOPER:  No, none.

CHAl RVAN QRI FFI S: I am not cutting you
of f. | am just giving direction. Ckay. Let ne go
first to the question. AmI| not mstaken, M. Cooper,
that you indicated that based on the fact that you had
court proceedings in the D strict Court that you

t hought after the renmedy of that or the outconme of
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that, there is perhaps the ability for you to cone
before this Board?

MR COOPER. The ability, | guess, to cone
before this Board may always exist with the request
for an area variance, if necessary.

CHAl RVAN R FFI S: That's true. (%%
guestion is the way you phrased it, it put us in the
position of actually being the appeal body to a
District Court decision. |I|s that your understandi ng?

MR COOPER: No, not -- | guess, we have
two options at the point of a decision in the D.C
Superior Court. W could either appeal that,
obviously, to the Court of Appeals and take whatever
course of action in the judicial proceedings, or come
back and one, continue with the BAR which has been
stayed pending resolution of judicial proceedings,
two, continue with the prior ANC appeal that was
pendi ng and st ayed.

CHAI RVAN GRI FFI'S: Ckay.

MR COOPER O three, file an area
variance as was suggested in the GCctober 5, 2000
letter from Ms. Fuller, which would address the side
yard issue, cone before you to address the side yard
I ssue.

CHAI RVAN GRI FFI S Ckay.
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MR COCPER In an area variance.

CHAl RVAN QRI FFI S: Now, |'m clear. The
way you phrased it, it was ny understanding that you
were indicating that you could actually conme here to
appeal, and | knew you didn't think that, but | wanted
clarification. Secondly, on your F.OIl.A request,
what other information you gave Ofice of Planning,
and | think you said sonmething else, but what other
information are you looking for or that you know
exists or potentially think exists that you haven't
recei ved.

MR COCPER | believe 1 included as
exhi bit, we requested June 22, 2001 and then foll ow up
letters in July of 2001, information pertaining to the
public records pertaining to this tower, a review of
ot her towers.

CHAI RVAN GRIFFI'S:  So those are individual
letters submitted into the record?

MR COCPER: There was a Freedom of
Information Act request that we filed on June 22,
2001.

CHAIRVAN GRIFFIS: But was that submtted
into this record?

MR COCPER | amnot certain.

CHAI RVAN GRI FFI S Ckay.
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MR COOPER: | don't think it was.

CHAl RVAN GRI FFI S: | didn't see it and |
don't think the other Board nenbers did.

MR COCPER | don't think it was.

CHAl RVAN GRI FFI S: So it's probably not
in. If w needit, we will take it in.

MR COOPER | have got a copy of it.

CHAl RVAN GRI FFI S: Let's go to the next
point. The way | am seeing this, at this point, | am
focusing now on the notion to dismss based on
timeliness, it seens |like we have two parallels, how
would you describe it, tw parallel substantive
pi eces. One is the ANC s appeal of the permt of
whi ch you seem to be hanging a ot on. And then we
have the subm ssion of your appeal, which is actually
t he appeal of the revocation of the permt.

| see those as fairly independent, and I
think it's inmportant for that in ternms of taking then
the tine line for those issues. But let me go to the
Board, if they have questions of M. Cooper or others.
QG herwi se, we can go directly to address the notion.

COW SSI ONER M TTEN: I just have one
guestion, which is you nentioned that you took action
to intervene in the ANC s appeal. Wat did you submt

to the Board that requested intervenor status?
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MR COOPER W submtted a letter setting

forth our position with respect to the appeal, and we
then were involved with a requested stay, which was
granted pursuant to our request. W were constantly
informed of the status of the proceeding. Now, there
never was a hearing in which this Board specifically
said you are granted intervenor status.

COW SSI ONER M TTEN:  Ckay.

MR COOPER However, that 1is because
there never was a hearing. Every hearing that had
been set to either performthat duty or to perform any
ot her duti es, including briefings, were al ways
post poned, stayed or cancel ed. So there never was a
formal order, per se, but we were included thereafter
in conmunications, telephonically, as well as in
letters and correspondence with respect to the status
of that ANC appeal .

COW SSI ONER M TTEN Because | believe
you woul d have automatically been infornmed because of
the interests you have in the property, but you are
saying you -- actually, | had asked staff earlier
whet her sonething had been submitted into the record
requesting intervenor status and we couldn't find it.
That's why | was aski ng.

MR COCPER: I don't know if | have it
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here with ne. Let ne see.

COMM SSI ONER M TTEN: But your position,
at that time, was as you had suggested earlier, which
is that you and DCRA as it related to the ANC s appea
were on the sane side.

MR COOPER Initially, before.

COMW SSIONER M TTEN  As it relates to the
ANC s appeal ?

MR COCPER Yes, initially, wuntil, of
course, that -- their appeal was filed Septenber 18",

The DCRA rescinded the permts in a few weeks, so the
DCRA took the position, not necessarily the Zoning
Adm nistrator, but DCRA took the position, and
presune corp counsel, as well, that they were now
siding on the side of revocation or rescission of the
permts, and this matter was nerely stayed. It wasn't
wi t hdrawn t hen. It was withdrawn two years later, at
which tine and point we filed our appeal.

COMM SSI ONER M TTEN:  Ckay.

MR RUSHKOFF: Could I respond a bit to
the argunents nmade earlier by M. Cooper?

CHAl RVAN &R FFI S: If M. Mtten is
fini shed.

COMM SSI ONER M TTEN: M/ question is

satisfied, yes.
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CHAl RVAN CGRI FFI' S:  Yes.

MR RUSHKCFF: The issue on our notion to
dismss is just whether or not the BZA has
jurisdiction. That's based on, the only thing the BZA
has to determine is, you know, when was the decision,
when was the appeal and is there sone, you know,
justification that rises to the level of creating
jurisdiction where there otherwise isn't. Al of the
di scovery that M. Cooper was referring to does not go
to the issues raised by the notion to dism ss.

CHAI RVAN GRIFFI'S:  That | understand.

MR RUSHKOFF: | think there is sone
| anguage in waste nanagenent on the |ast page of the
decision, | think it's 1123, | think fits very closely
to the situation we have here. The court appeal said
"The fact that waste nmanagenent chose to concentrate
on avenues that reasonably may have appeared nore
prom sing than an appeal does not excuse its delay in
noti ng an appeal ."

I think that cones very close to the
situation we have here. It | ooked nore promsing to
Anerican Towers to pursue a federal court litigation
and then D.C. Superior Court litigation, and this
| ooked less promsing to them That does not excuse

the failure to note an appeal.
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And | just wanted to nake one comment.
M. Cooper suggested that the District Governnment had
once again msstated the facts in the Superior Court
case, and this is the sentence that refers to them not
pursuing their admnistrative renedy before BAR
There was no representation to the Superior Court that
they hadn't filed an appeal to the BAR

The representation that was nade was that
they were not pursuing that appeal, and that is true,
because what they had sought and the parties agreed to
a stay. So that was just left there. They were not
pursuing a renedy actively. They had sinply tried to
preserve before the BAR their right eventually to
pursue an administrative remedy there just as they
shoul d have preserved their right to do that here.

CHAl RVAN  CRI FFI S: That's sort of a
semantic, don't you think?

MR RUSHKOFF: Vell, it's an inportant
semantic, because it was a true statenent. He is
suggesting that we msrepresented once again what was
going on before the BAR and, in fact, it was exactly
perfectly represented. They were not pursuing an
adm ni strative renedy before the BAR

That is very different from the statenent

made two years earlier, which we do acknow edge was
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wong, was when the District's attorney said that no
appeal was filed before the BZA. That is an incorrect

statenment and we acknow edge t hat.

CHAI RVAN GRI FFI'S: | see.

MR RUSHKOFF: That's the difference
t here.

CHAI RVAN GRI FFI'S:  Ckay.

MR RUSHKOFF:  The nore recent statenent
was conpletely accurate. And then finally, | can see

really what benefit there would be, assumng that the
Board has what it needs to decide the notion to
di sm ss. | don't see what possible benefit it would
be to leaving this case on the docket, kind of in a
state of |inbo.

| think the status of these cases before
the BAR and the BZA has already been the subject of
confusion and, certainly, if the BZA were to dismss
this case, everyone in the Superior Court would be
told sinply there is no case pending before the BZA
It has been dismssed for lack of jurisdiction, and if
the court finds that significant, it can.

So, you know, | just don't see any
downside to dismssing the case fromthe point of view
of a, you know, case nanagenent perspective. | don't

see, you know, unless, you know, the Board were unable
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to reach a decision, you know, that would be grounds,

but |I'm not sure what other information the Board
needs. It's really just a |l egal question.

CHAIRVAN GRIFFI'S:  Very well. M. Cooper,
| ast words?

VR. COCPER: Only that this is a

m scharacterization of the facts, to say that there is
not hi ng pending and we're not pursuing it when we all
agreed to stay the proceedi ng.

CHAIRVAN CRIFFI'S:  Yes, | don't think --

MR COCOPER: It's just another exanple to
me that --

CHAIRVAN GRIFFI'S: | think we understand.

MR COCPER -- that there were -- |I'm
sorry.

CHAIRVAN GRIFFIS:  No, | don't want to cut
you off, but nove us in a different direction if you
want to address it.

MR COOPER Vell, the only direction |
wanted to go in was just again addresses the fact that
we were of the understanding, we had certain
understandings, and that's how we proceeded in this
action, the action, excuse ne, that was filed, 166409.

We proceeded as if this were our appeal. W thought

we had intervened, and were pursuing our action as
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such.

CHAI RVAN GRI FFI S: Ckay. Board nenbers?
Let's take up the notion to dismss. I wll hear
di scussion on that and any clarification notes if we
need. M. Mtten?

COMM SSI ONER M TTEN: Vell, M. Chairnman,
| think that it's a pretty big stretch for Anerican
Towers to have us believe that intervening, whether
they did that actively or whether they did that
passively by just being involved in the circle of
conmuni cation and weighing in at points where stays
were being considered and so forth, that if it was
constituted in one forum as the ANC appeal where the
decision being appealed was the issuance of the
permts and, you know, parties had been established, I
nmean, the positions had been established by the
parties and, as M. Cooper said, Anerican Towers and
DCRA were on the sane side, at that point.

And then there was anot her decision, which
everybody, you know, the positions then changed and
DCRA was then nore aligned wth the original ANC
position, and it's that decision that is the trigger
point for the appeal that is now before us for
American Towers, 16990. Nei t her gentl eman before us

today has suggested that American Towers didn't know
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when t he appeal had been revoked and, in fact, | think
it was clear that they did know precisely when it had
been revoked.

CHAIRVAN GRIFFI'S:  You nean the permt?

COW SSIONER M TTEN:  What did | say?

CHAI RVAN GRI FFI'S:  Appeal .

COW SSI ONER M TTEN: Appeal ? Yes, the
permt. Thank you.

CHAl RVAN GRI FFI S:  Ckay.

COMM SSIONER M TTEN:  Yes, when the permt
had been revoked. So there is no lack of know edge
about the action, and | don't Kknow under what
circunstance it would be appropriate to think that now
two parties that are dianetrically opposed to the
position of American Towers, that some action they
took regarding a previous decision wuld sonmehow
preserve the rights of Anmerican Towers. | just don't
find that convincing.

So, | nean, | think that while, you know,
it may have been considered to be redundant if
Anerican Towers really thought that their position in
the original appeal was preserving their rights, you
know, to have their position knowmn as it related to
this permt regardl ess of who was bringing the appeal,

I just think you have nore responsibility if you are
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the one who is taking issue with an action, because
t hey have now changed their role, you know, they have
becone the appel | ant.

CHAIRVAN GRIFFI'S: R ght.

COMM SSIONER M TTEN:  So, you know, they
have changed their degree of responsibility and |
think that, in doing so, they should have taken an
overt action in a tinely way as it related to the
Cctober 5" or Cctober 10" if you look at the final
notice, the revocation of the permt. So I am in
favor of dismssal for lack of tineliness.

CHAl RVAN GRI FFI S: Cay. | think you
bring up the pertinent point that there are two
di stinct tracks, although, simlar in nature, but they
are very distinct. One is protecting the permt and
one is reinstating the permt, and | think | would
tend to agree with the fact that, obviously, in the
appeals it is a final, firm decision of the
adm nistrative body or DCRA, and the first appeal went
to the decision to grant the permt. The second went
directly to the renoval of that permt or revoking
that permt.

Each woul d have taken distinct new action
in order to cone before this Board, and as we do not

have appeals before us that can add on or increase
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issues or explore different areas, | don't see how we
tie or how we substantially tie the two together to
get us two years from the 2000 dates of each of those
actions, and so | do tend to agree.

Now, | guess | don't have difficulty
| ooking at the overall chronology of the events to see
and to explore what mght have delayed, what m ght
have been there that would have created an assurance
that renedy could be sought or a reasoning for a
del ay. Noting ny Board's reaction to that, | am
maki ng absolutely no sense, but the point being as we
go into the chronology of what the next mlestones
are, are there other mlestones of which we can attach
t he begi nning of the clock, right?

The 60 days or however we would
appropriate say the timng. Wuat are the next? And I
can only go as far in ny review of the record, | nean,
I think | have trouble going beyond June 14, 2001,
which is the District Court of Appeals or the U S
District Court, which gave an indication of the form
of which it could be filed.

So ny point is | amin agreenent wth you,
Ms. Mtten, and even giving the benefit of the doubt
and noving on to further dates beyond, we still don't

fall within a reasonable tineliness to the January 10,
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2003 filing date.

COMM SSI ONER M TTEN: Can | just add one
nore point that occurred to nme as you were talking
before M. Zaidain speaks, which is the appellant in
an appeal has the burden of proof, and let's say that
in the ANC appeal there was an intervenor who sided
with the ANC. They wanted to support the ANC s case,
but they hadn't filed the appeal. They weren't the

appel | ant .. And then the ANC decides to wthdraw and

the intervenor says no, no, | don't want you to
wi t hdr aw. | want it to continue. | want to step in
the shoes of the appellant. | think we would have a

struggle in that circunstance to allow the intervenor
to take over for the appellant, because they had the
right to file the appeal or join in the appeal as an
appel I ant and bear the burden of proof.

In this case, we don't even have Anerican
Towers joining with the appellant, sharing the burden
of proof. VW have them joining with the appellee,
DCRA, on the original appeal. Now, in this |atest
appeal , 16990, they now have the burden of proof. So
| think, you know, that just kind of anplifies that
things have shifted dramatically, and the trigger
point, again, was the Cctober 2000 revocation of the

permt. So | guess | just wanted to say that, because
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I think it adds weight to the notion of dism ssing.
CHAIRVAN &R FFI S: Ckay. And |
understand, you are holding onto Cctober 10, 2000. 1Is

there anything that brings you to the court decisions,

be it June or be it, | believe I'm correct, Cctober
30, 20027?

COW SSI ONER M TTEN: Wll, | guess, the
closest | could get to the date that the appeal was

filed would be the withdrawal of the ANC appeal, which
woul d be Novenber.

CHAI RVAN GRI FFI'S:  Ckay.

COW SSI ONER M TTEN: That would be the
closest | could get, but still, | nean, even then, as
| said, they were not in the position in the ANC
appeal of bearing the burden of proof.

CHAIRVAN GRIFFI'S:  Right.

COW SSI ONER M TTEN: And the burden of
proof was totally different because of the nature of
the appeal. So, you know, | could wed nyself to that
date, but even if | did, | don't think that it's
appropriate for that being the trigger point even
though | could see them being put on notice as it
related to the 16649 appeal, but that only relates to
t hat appeal . It doesn't, in ny mnd, relate to the

current appeal of the Cctober 2000 deci sion.
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CHAIRVAN GRIFFI'S:  Ckay. | see.

BOARD MEMBER ZAIDAIN R ght. And just to
add onto that, even going by the nost Ilenient of
standards, | nmean, one could possibly make the
argunment about the Novenber date as being when the
clocks started running and going by that, the fact
that they filed January 10" is still outside of that
two nonth w ndow.

So even kind of shifting it, like I said,
to the nost lenient of standards in applying a
techni cal, you know, here is the window, did they file
even if it's six days outside of it? This Board in
the past has always taken that stricter standard,
because, you know, we have a specific rule we have to

followin terns of tinely appeals.

And like | sai d, even taking that
standard, it still fails on that account. But |ike I
said, I'm not sure that | would even take that nost
| eni ent standard. I think | agree with Ms. Mtten's

poi nt regarding the original appeal.

CHAl RVAN GRI FFI S:  Ckay.

COW SSIONER M TTEN.  So, M. Chairman, if
it's appropriate, at this tinme, | would nove that
appeal 16990 be dism ssed for |ack of tineliness.

BOARD MEMBER ZAIDAIN. 1'Ill 2nd.
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CHAl RMAN GRI FFI S: Deli beration on the

nmoti on?
COW SSIONER M TTEN: I don't have

anything to add, other than what was stated earlier.

BOARD MEMBER ZAI DAl N: Neither do I, M.
Chai r.

CHAIRVAN CGRIFFI'S: M. Zai dai n?

BOARD MEMBER ZAI DAI N:  No.

CHAl RVAN GRI FFI S: Very well. VW have a
notion, of course, to dismss. | would ask for all

those in favor of the notion to, please, respond by
sayi ng aye.

ALL: Aye.

CHAl RVMAN GRI FFI S: And opposed? St af f
w |l record the vote.

MS. BAILEY: The vote is recorded as 3-0-2
to dismss the appeal, because it was untinely filed.
The notion was nade by Ms. Mtten, seconded by M.
Zaidain. M. @Giffis is in agreement. M. Etherly is
not present today, and the third mayoral appointee is
not present, as well.

CHAl RVAN GRI FFI S: Good. Thank you, M.
Bail ey. Thank you all very much. Thank you all for
being here. Have a pleasant afternoon. Is there any

other business for the Board in this afternoon's
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3:50 p.m)

(202) 234-4433

M5. BAILEY: No, sir.

192

CHAl RMAN GRI FFI S: Thank you very nuch.

concl ude our heari ng.

(Whereupon, the hearing was adjourned at
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