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9:45 a. m
CHAI RPERSON GRI FFI S: Good norning,
| adi es and gentl enen. |'"m going to call to order

the 22 July 2003 public hearing of the Board of
Zoning Adjustnent in the District of Col unbia. %Y
name is Geoff Giffis. Wth nme today is M.
Etherly, also Ms. MIller, representing the Zoning
Commi ssion with us this nmorning is M. My, and
representing t he Nat i onal Capi t al Pl anni ng
Comm ssion is M. Zaidain.

Copies of today's hearing agenda are
avai l abl e for you. They are located close to the
door where you entered into the hearing room
Pl ease pick one up if you do not have one. [''m
going to run through a few things of great
i nportance.

First of all, it should be noted that
all public hearings before the Board of Zoning
Adj ust mnent are recorded. Therefore we ask several
t hi ngs of you. First of all, | need everyone to
refrain from making any disruptive noises or
actions in the hearing room Secondl y, however,
when com ng forward to speak to the Board, you need

to fill out two wi tness cards. W t ness
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cards are available at the table where you entered
into and also in front of the Board. Those two
wi tness cards go to the recorder who is sitting on
the floor to nmy right. Those go before you cone
forward so that they can accurately docunent your
st at enents.

Then when preparing to present the
Board, please have a seat and make vyourself
confortable. | need you to turn a mcrophone on
and give nme your name and your address for the
record. You only need to do that once so that the
record is conplete.

The order of the public hearing today

for the special exceptions and variances wll be
(1) we will hear the statenment and w tnesses of the
applicant. (2) W wll hear governnent reports

attendant to the applications such as the O fice of
Pl anni ng, Department of Transportation, and any
ot her agencies attendant to the application. (3) W
will hear from the Advi sory Nei ghbor hood
Comm ssion. (4) Parties or persons in support. (5)
Parties or persons in opposition. (6) W'IIl have
cl osing remarks by the applicant.

Cross exam nation  of Wi tnesses is

permtted by the applicant or parties. The ANC
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within whi ch t he property i's | ocat ed IS

automatically a party in all cases. The record
will be closed at the conclusion of each case
except for any material that is specifically
requested by the Board. The Board wll be very
specific on what is to be submtted and when it is
to be submtted into the O fice of Zoning. After
that material 1is received, of course, it goes
wi t hout saying that the record would then be
finally cl osed.

The Sunshine Act requires that this
Board conduct public hearings in the open, and of
course in its definition, before the public.
However this Board, consistent with its rules of
procedure and the Sunshine Act, can enter executive
session either during or after a case. This would
be for the purposes of reviewing the record or
del i berating on the case.

The decision of this Board in all
contested cases, of which the special exceptions

and variances are, nust be based exclusively on the

record. That is the record that's created here
before us today in the public hearing. Therefore
we ask several things: peopl e present today not

engage Board Menbers in conversation so that we
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don't give the appearance of having outside
information in which to deliberate on, and also to

note the great inportance of making sure the record

is filled and subm ssions are made tinely.

Let ne just ask if everyone wll turn
off cell phones and beepers so that we don't
di srupt anything else that happens today. Let's
nove on to any prelimnary matters. Prelim nary

matters are those which relate to whether a case
will or should be heard today such as requests for
post ponenent s, conti nuances, or wthdrawals or
whet her proper and adequat e notice of an
application has been provided.

If you are not prepared to go forward
today or you believe the Board should not proceed
with the case, now is the tine to bring such a
matter to our attention. | wll take an indication
of prelimnary matters if you would conme forward
and have a seat at the table. | wll ask staff if

t hey have anything for our attention at this point.

MS. BAI LEY: Good morning to all, M.
Chai r man. There is a prelimnary matter. It has
to do with one of the cases. Ms. G adys Hicks is

in the audi ence and perhaps woul d address the Board

at this point.
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CHAI RPERSON  GRI FFI S: Excel | ent . I

have overlooked in fact w shing you a very good
nor ni ng. The O fice of Zoning staff nore than
assi sts us, keeps us in order, Ms. Bailey, also M.
Moy, and M. Nyarku is in and out and is also
assi sting us today. Yes.

MS. HI CKS: Good nor ni ng. My name is
d adys Hi cks. I'"'m a zoning consultant. ['"'m
representing M. WIlliam MIller at 4417 Garfield
Street, NW M. Mller is not here today. W put
in a request in the early part of July for a
post ponement until a later date for his public
hearing. We have not had a chance to neet with the
Advi sory Nei ghborhood Commi ssioner due to his

travel schedul e.

CHAI RPERSON  GRI FFI' S: Okay. Any
gquestions from the Board? Is there a proposed
nmonth that will work?

IVS. HI CKS: M . MIler said his
cal endar will be clear the latter part of October.

CHAI RPERSON GRI FFI S: | ndeed. There it
i s. It seened so far away | couldn't believe it.
Any concerns? Questions?

MEMBER ETHERLY: Just a qui ck question,

M. Chair. Ms. Hicks, is it your understanding
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that the ANC has yet to actually take action on any
ki nd of vote on the application as well?

M5. HICKS: That's correct.

MEMBER ETHERLY: Thank you.

CHAI RPERSON GRI FFI S: Any ot her
guestions? M. Bailey, what's our availability in
Oct ober ?

MS. BAI LEY: M. Chairman, if you have
your schedule in front of you, it looks as if the
norning on the 21st and 28th are open or even the
14t h again in the norning.

CHAI RPERSON GRI FFI S: Ms. Hicks, is
your client available on the 21st in the norning?

MS. HI CKS: Yes.

CHAI RPERSON GRI FFI'S: Good. Then let's
set it for the first meeting on the 21st begi nning
at 9:30 a.m

MS. HI CKS: Okay. Thank you.

CHAI RPERSON GRI FFI S: Thank you very
much. Ms. Bailey, any other prelimnary matters at

this time?

IVS. BAI LEY: Not from staff, M .
Chai r man.

CHAI RPERSON GRI FFI S: Ckay. | do note
and staff will bring it to our attention that we do
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have a nmotion to discuss today. VWhat | would |ike
to do is go through our cases that were already
schedul ed and are ready to go. Then we'll take
that up after we finish the applications in the
nmorning. So Ms. Bailey, if you would, remind us if
we nmove quickly on without dealing with that. Wth
that, let's call the first case of the norning.

MS. BAILEY: That is Application Number
17030 of JBG JER E Street, LLC, pursuant to 11 DCMR
3104.1, for a special exception from the roof
structure setback and encl osure requirenments under
section 411 (770.6(b)), and pursuant to 11 DCWR
3103.2, a variance from the residential recreation
space di nension requirenments under section 773, to
all ow the construction of a twelve-story apartnent
house with ground floor retail/arts related uses in
the DD/C-4 District at prem ses 913-919 E Street,
N. W The property is also located in Square 377,
Lots 37, 42, 806 and 7000. Pl ease stand to take
the oath and pl ease raise your right hands.
VWHEREUPOQON,

JEFF M LLER AND C. R. DOVE
were called as wtnesses and, having been first
duly sworn, were exam ned and testified as foll ows:

MS. BAILEY: Thank you.
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CHAI RPERSON GRI FFI'S: Good nor ni ng.

MS. SHI KER: Good nor ni ng. My nanme is
Chri stine Shiker. I"'m w th Holl and and Kni ght. I
represent the Applicant in this case today. I
would like to make a brief opening statement if
t hat's okay.

CHAI RPERSON GRI FFI S: Excel | ent .

MS. SHI KER: | am joined today by Jeff
MIller of the JBG Conpanies to nmy right, further to
my right George Dove of WDG Architects, and Steven
Sher behind nme also with Holland and Knight. The
application before you provides the opportunity to
continue devel opnent of residential wunits in the
downt owmn Washi ngton, D.C. area while at the sane
time allowing preservation of three historic but
contributing buildings along E Street.

The subject property is located at 911-
919 E Street across the street from the FB
Bui | di ng. The project includes Lots 37, 42, and

806 as well as Lot 7000 which is the air rights

above the existing MDonald's facility. The
project will include approximately 160 units and
will have arts related and retail wuses on the
ground fl oor. We are pleased to have the support

for this proj ect from both t he Advi sory
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Nei ghbor hood Comm ssion 2C and the Office of

Pl anni ng.

In addition, the Applicant has been in
touch with nearby and adjacent property owners. W
are unaware of any opposition to the project. I
would like to confirm that the Board has a copy of
the pre-hearing subm ssion as well as the Ofice of
Pl anni ng report which details the areas of relief
and the basis for the sane.

CHAI RPERSON  GRI FFI S: We absolutely
have it and read it.

MS. SHI KER: G eat . In addition, we
have submtted sonme revised drawi ngs this norning
t hat show refinenents to the roof structure. These
refinenments have resulted fromgetting further into
t he design of the buil ding.

Specifically the refinements show two
things: (1) a reduction in height for the roof and
t he parapet of the two stair enclosures and (2) an
el ongation of the primary penthouse at the rear of
the roof in order to accommpdate sone additional
mechani cal equi pmrent that was needed. That
el ongates over to the eastern side of the project.

W are happy to provide as little or as nmuch

testinmony as you would |like today. So if you woul d
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et us know how to proceed, we would appreciate
t hat .

CHAI RPERSON GRI FFI S: That's an
excellent point to bring up. | think we can get
t hrough this very quickly. Clearly we're here for
the variance of the residential rec and then the
special exception. It's pretty clear in the
subm ssi ons. What we nmight want to do is go
through a very brief statenment if you have from
your W tnesses. Then it's going to be nore
productive if we just have direct questions from
t he Board.

Here's one question I1'll put out. I n
all of the roof plans, there aren't dinensions.

Now there are dinensions on one of the flat plans

t hat canme through. So | just think a fundanmental
instruction of what that is will help us.

MS. SHI KER: I wi | | do a  Dbrief
statement. Then | will go directly to George Dove,

the project architect to go through those plans for
you.

CHAI RPERSON GRI FFI' S:  Ckay.

MS. SHI KER: As you are aware, we are
here today to request a special exception fromthe

roof structure requirenents under section 411 and a
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variance from the residential recreation space
di mensi on requirenment under Section 773. The
speci al exception is to allow nultiple roof
structures which are necessary to provide access to
the roof deck under the building code.

As a result of the shape of the roof,
the internal courtyard and the setbacks provided is
part of the historic preservation. These roof
structures are unable conply with the one to one
set back. M. Dove will discuss that in detail in
just a nonment.

In addition, the variance also relates
to the shape of the roof. The proposed roof deck
is approximately 5,460 square feet. But because of
the shape of the roof, the internal courtyard,
t hese setbacks for historic preservation, and the
requi red |l ocation of the roof structures, there are
pl aces on the roof deck that are not able to conply
with the 25 foot mninmum dinmension requirenment.
However as you will see, the roof deck will be very
meani ngful residential recreation space for the
tenants of the buil ding.

CHAI RPERSON  GRI FFI S: VWat's  your
understanding in ternms of the roof rec requirenent

of 25 feet? Wuld that nmean in your understanding
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that if you had a wal kway to a deck that you would
not count that wal kway towards conplying with the
residential rec?

MS. SHI KER: Typically in these plans

when we cone before the Board, we do not count

smal | wal kways  as part of the residential
recreati on space. Therefore there's no need for
conpliance with the 25 foot dimension. However it

has been our experience if there are dinmensions
within the area of the residential recreation space
that are less than 25 then we have cone to the
Board. |If you like, | can have Steven Sher address
that in nore detail

CHAI RPERSON GRI FFI S: I think it's
si npl e enough. Obvi ously what we're looking at in
this application is one mght say the nore usable
area, not just the circulation which is trying to
be count ed.

MS. SHI KER: And | don't believe when
you see the roof plan and the roof deck plan -- W
have not used areas of circulation. Really all of
the area is being accounted for.

CHAI RPERSON GRI FFI S: Ri ght . | wasn't
assum ng that's what happened here. It was just

interesting nme how that dinmension canme to be.
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VS. SHI KER: I'd like to call M .

George Dove from WDG Architects as our first
Wi t ness. He has testified before this Board on
numer ous occasi ons. However we have submitted a
copy of his resume for your review as we would |ike
hi mqualified as an expert in architecture.

CHAI RPERSON  GRI FFI S: I see. Any
guestions of M. Dove at this time? \Wat was the
| ast project you presented? Do you recall?

MR. DOVE: It was within the |ast year.

| can't renmenber the specific project. It may
have been nonunent s pr oj ect in sout hwest
Washi ngton, but |I'm not certain.

CHAI RPERSON GRI FFI S: | think it was
24th and M

MR. DOVE: It probably was, yes.

CHAI RPERSON  GRI FFI S: There it I S.
Only one of hundreds that we've seen. Am | right?
Any questions of M. Dove at this tinme? Ws he an
expert witness in that case? Do you recall?

M5. SHIKER: That's correct. He was.

CHAI RPERSON GRI FFI'S: M. Zai dai n.

MEMBER ZAl DAI N: | actually have a
guestion regarded to the relief before we get into

the description of the project. We've seen a | ot
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of residential rec space. This may be a different
twist on it from what we have seen in the past at
| east as far as |'ve been sitting here.

CHAI RPERSON GRI FFI'S:  Yes.

MEMBER ZAl DAI N: The requested relief
is any area less than 25 feet under the regulations
cannot be counted. So the application is to allow
that area to be <counted so as to neet the
residential rec space. It'"s not to grant |ess
residential rec space. Do you follow ne?

CHAI RPERSON GRI FFI S: In fact, what's
bei ng provi ded in t he subm ssi on i f ['"'m
under standing correctly is they are providing nore
than required residential recreation space. But it
is to count the terrace that doesn't fulfill the 25
foot m ni mum di nension for the entire terrace.

MEMBER  ZAIl DAI N: It wi || be nore
residential rec space if we grant the variance.

CHAI RPERSON GRI FFI'S:  Am | correct?

MS. SHI KER: That's correct. We're
provi di ng over 8,400 square feet.

MEMBER ZAl DAI N: Does that include the
areas less than 25 feet?

MS. SHIKER: That's correct.

MEMBER ZAI DAIN: Do you follow?
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VEMBER MAY: Now | ' m conf used.

CHAI RPERSON GRI FFI S: Actually, let's
finish M. Dove because he'll be able to answer all
of these questions. \Whether he's an expert or not
is what we need to ascertain. s there any
obj ection to granting expert status to M. Dove at
this time? If | don't note any objection, then I
can take it as consensus of the Board, M. Dove,
and let's continue fromthere. Are there any other
expert w tnesses being proffered today?

M5. SHI KER: We have Steven Sher as our
| and planner who has been qualified as an expert
before this Board.

CHAI RPERSON GRIFFI'S: He's comng in as
an expert today al so.

MS. SHI KER: Yes. Then we have Jeff
Mller with the JBG Conpanies. Unl ess you have
guestions for him in an effort to be brief, we
were not going to present him But we woul d offer
if you have questions that he is an expert in real
estate developnent and that his resume is before
you.

CHAI RPERSON GRI FFI S: Ckay. I think we
may have sone that woul d questi on. Board Menbers,

take a monent to look at M. MIller's resune, and
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let me hear any questions that you m ght have of
hi m If not, do | have any objection to granting
expert status M. MIller of JBG? Yes, M. Muy.

MEMBER MAY: | just have a question.
Maybe it's just nmy nenory failing nme, but | don't
recall too many instances where the Applicant in
essence is admtted as an expert. Hired
prof essi onals are regularly of course.

CHAI RPERSON GRI FFI S: Ri ght .

MEMBER MAY: In fact, an outside expert
on devel opnment.

CHAI RPERSON GRI FFI S: This is what
we' ve done. It is not in every case. But in
numerous cases, we do in fact have an expert
proffered to the Board in the developnment. So his
aspects are not necessarily directly tied to
architecture. | don't think it's pertinent in this
case, but some of the issues that come up are
answered by the developer's perspective and
understanding. It nmay get into the conplexities of
the construction or the ability to cite certain
things in certain ways that the architect as an
expert wouldn't answer as an expert in architecture
and design but in devel opnment.

MEMBER  MAY: l"'m not guesti oni ng
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whet her expertise in development is relevant or
shoul d be considered expert testinony. It's just

the question of having the Applicant essentially

entered as an expert. Again, it's just a question
of what we have done in the past. | just don't
recall cases where we've done it. It may be ny
menory that is faulty on this. It just seenmed a

little unusual to have the Applicant in essence
admtted as an expert, not that his expertise is

not valid or worthwhile or worthy of Dbeing

consi der ed. It's just a question of what we've
done.

CHAI RPERSON GRI FFI S: Ri ght . | don't
see any inherent conflict in doing it. | know we

have done it before.

MEMBER MAY: You say we have done this
bef ore.

CHAI RPERSON GRI FFI'S:  Yes.

MEMBER ZAIDAIN: | guess ny question is
when you say "the Applicant” are you tal king about
the person who physically files the application
because it kind of conmes to us in various forns,
but there is always an architect on the project
that we usually have to qualify.

MEMBER M LLER: Yes, I mean the
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Applicant being the entity that has the primry

financial interest in the project essentially. The
architect normally doesn't have financial interest
in the profitability of the project.

CHAI RPERSON GRI FFI'S: Real ly? W ought
to renedy that. | think it's an excellent point.
On its own tine, the Board should probably
investigate that and the appropriateness and what
woul d nove us to either accept or not. In terns of
M. MIller, | have absolutely no objection giving
hi m expert status and having him present to the
Board in that fashion.

In some respects, | think what I'm
hearing you say, M. May, is M. Mller is not JBG
Conpani es but rather, as his resune is telling us,
the Vice President of it. So he does represent an
expertise in this devel opnment but not necessarily
the entire conpany. It mght rise to a different
level if we |ooked at bestowi ng JBG Conpani es and
anyone that was associated with it as expert but
rather taking M. MIller as an individual.

| know it doesn't renmove him from the
tie that you have in that he's the Applicant and
t he devel oper. But he is a small piece in the

| arger conpany. That's ny thinking. I know it
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doesn't address you totally, but that's ny

t hi nki ng.

MEMBER MAY: Yes, that doesn't really
address the question that | have. But | appreciate
the difference.

MEMBER M LLER: | have sone concern as
wel | because he has a vested interest and he's the
sane party as the Applicant. I'm wondering if we
can just accept his testinony w thout qualifying
hi m as an expert.

CHAI RPERSON GRI FFI S: Al right. We' ||
spend 30 nore seconds on this because it's not
worth the tine. However | don't see any inherent
controversy in one having a vested interest in the
project and also being able to be qualified as an
expert w tness. It was brought up before in a
controversi al case that their transportation
engi neer shouldn't be an expert wtness because
he's paid by the Applicant.

Well, of course they are paid by the
Applicant, and they have a vested interest in this.

I'"'m not sure M. Dove, if is denied and the
project goes away, is going to be his full fee. So
there's a direct vested interest in it.

MEMBER  MAY: The fact of paynent
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doesn't have the sane inplication as ownership.
V\hen you are t al ki ng about pr of essi onal s,
particul arly i censed pr of essi onal s i ke
architects, there is a certain duty to protect
health, safety, and welfare, et cetera. That is
all part of becomng a licensed professional.
That's different from being an owner of the
pr oj ect . Now if the architect were an owner, |
woul d have the sane issue.

CHAI RPERSON GRI FFI S: Ri ght . Very
well. Any comments?

MS. SHI KER:  No.

CHAI RPERSON GRI FFI S: As far as |
understand what ny Board is telling me, | think
that they would absolutely appreciate hearing from
M. Mller today and in his expertise but they have
some hesitation wthout further information of
granting expert status to M. Mller. | do not
bel i eve t hat di m ni shes anyt hi ng or hi s
qualifications, and it is not a reflection of that.

So if that's not objectionable, we can proceed in
t hat manner.
MS. SHI KER: No objection.
CHAI RPERSON GRI FFI'S: Okay. Thank you.

VWhere were we? Let's turn it over to you. We'|
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run through this. Then we'll ask some brief
guesti ons.

MS. SHI KER: We'll go ahead and begin
with M. Dove, the project architect, to describe
the project. Then to the extent that you have any
gquestions for M. MIller, we can cone back to him

CHAI RPERSON GRI FFI S: Excel | ent .

MR. DOVE: M nane is C.R George Dove.

I"'m a principal at WDG Architects | ocated at 1025
Connecticut Avenue, N W, Wshington, D.C. Thi s
norning's hearing is the last of a significant
nunber of previous approvals on a very conplex
project in an interesting area downtown.

It's on E Street between 9th and 10th
on the north side of the FBI Building. It is
bet ween two existing buildings, one on the east and
one on the west. As part of the approval fromthe
HPRB and Mayor's Agent, we were successful in
retaining the front 20 feet of three historic
bui | di ngs which occur on the left side of the inage
that you are seeing here. (Indicating.)

In addition, the project anticipates
retaining the building on the far right hand side
of the property which is an existing MDonald s

building. That will be retained and built around.
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Aside from the fact that this is a residential
project in a md-block location which requires a
significant design challenge to create light and
air for all the units, we also are retaining the
hi storic structures and existing structure.

The concept on this particular plan
does i nvol ve the creation of a courtyard
per pendi cul ar to E Street around which the
apartnments are configured wth the  historic
bui | di ngs being on the front, the existing building
being under here, and the result being a massive
building which is linear in nature. Part of the
problem that we are asking for relief on today is
t he aspect of penthouses which are not necessarily
in one enclosure. That is not atypical for an
apartrment building because of code requirenents
where the stairs need to be at the ends of the
hal | ways and the mechani cal equi pnent usually is in
the center of the building. So that is generating
part of our issue.

I n addi ti on, on this parti cul ar
bui | ding, because of the need and interest to
retain as nuch store front and retail activity
contiguous along the nain street, the main entrance

of the building was chosen on the far western
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| ocation of the building. This entrance here w ||
be the main | obby entrance for the building which
puts it at the left hand or western part of the
site. (Indicating.)

This created the need to |ocate an
el evator shaft in a convenient |ocation so as to
not destroy either the artist studios along the
alley in the back or the retail along the front.
So it ended up being in this particular |ocation
right here which is nopst sinply done on the
property line of the western portion site. Therein
lies our request for relief of the setback for the
el evator penthouse from the western property line.

The elevator machine room and the nechanical
equi pnent room are at 18 feet six inches high. I n
fact, one of the aspects of it is the western
property line.

In addition, one of the changes that we
have presented today is there is a small piece of
equi pment which sits right here which is only six
feet high. (Indicating.) It is critically |ocated
at this point. However it has to do with the
common air ventilation. This was the only place
that the shaft could be in the building.

In fact, we are strictly in conpliance
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with the requirement that the penthouse be all at
one height all the way over this area. But in fact
- and this is at your pleasure - this portion of
t he penthouse could easily be only seven feet tal
instead of the 18 feet six inches. W mght offer
that for your consideration. Ri ght now we have
tied it all together in the Ilinear east-west
element that is all the same height all the way
fromone side to the next.

The other aspect of the relief is that
the stairs are very critically located in
relatively narrow wngs that come out to the
street. These are single-loaded corridors, so we
don't have the wusual distance to setback. That
necessitates these stairs being closer to the
property line than typical. Again, they are
relatively small structures, but that is the second
part of the request.

The third part s the residential

recreati on space. W are in conpliance with the
ampunt of recreation space. | would nmention that
it's in three locations. One is wthin the

building where we have party roons and other
activity areas for the tenants encl osed. Second is

at a courtyard level which is at the roof of the
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second floor at the center of the building. The
third aspect of it is rooftop recreation space
which is being kept towards the south part of the
building which is the best for the sunlight
st andpoi nt and extends to the end of both w ngs.

Specific deviation is not an area but
is in areas like this where we need to go from one
part to the next, and we have a constricted area of
about five feet as a m ninmum di nension. I think
that what this whole recreation area involves is a
series of patio areas that can be used by nultiple
people at the sane tine. | think generally that
expl ai ns where we are.

CHAlI RPERSON @RI FFI S: Did | understand
you to say that you have a residential rec space on
the second level which is above the arts related
space?

MR. DOVE: No, it's in the front of the
building in the bottom of this courtyard which
happens to be the roof of the second fl oor.

CHAI RPERSON GRI FFI S: Ri ght, which is
above the arts rel ated space.

MR. DOVE: | don't have a plan of it.
It's in your package. But at the second floor,

there's a part that runs across the front, and the
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public can get into that courtyard for comunity
activities.

CHAI RPERSON GRI FFI S: Do sonme of the
units access that al so?

MR.  DOVE: Yes, they have private
courtyards which are not counted in the recreation
space.

CHAI RPERSON GRI FFI S: | see. VWhat ki nd
of scaping is that? |Is that hard scape?

MR. DOVE: |In that courtyard?

CHAI RPERSON GRI FFI'S:  Yes.

MR. DOVE: There are planters around
the parameter that give privacy from the private
courtyards to the public aspect of that.

CHAI RPERSON GRI FFI S: In the revised
roof plan which is going to be the east side on the
sheet we're looking at, yes, at the front of the
building, if you take the dinmension from the
stairwell to the extent of the terrace, actually
the other direction towards the street, go south on
the sheet to the bottom of the sheet.

MR. DOVE: Pardon me while | put ny
gl asses on.

CHAI RPERSON  GRI FFI S: You have a

di nension that was given in the surveyor's plot of
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30 feet five inches. Has that changed?

MR. DOVE: | see a 21 foot dinension
from the edge of the stairs to the edge of the
r oof .

CHAI RPERSON GRI FFI S: Okay. ' ve been
handed a great technical piece here. Look at the
drawi ng and that. (Indicating.)

MR. DOVE: This dinmension?

CHAI RPERSON GRI FFI'S:  Yes.

MR. DOVE: It has not changed.

CHAI RPERSON GRI FFI'S: So that's 30.

MR. DOVE: Yes.

CHAI RPERSON GRI FFI S: And what's the
di mensi on across, the w dth?

MR. DOVE: It's 45 feet seven inches.

CHAI RPERSON GRI FFI S: So that puts in
perspective what kind of scale we're |ooking at.
That's 45 and change wi dth. That's a substanti al
area of 45 by 30.

MR. DOVE: Yes.

CHAI RPERSON  GRI FFI S: It hel ps ne
understand a little bit nmore of the scale of what
we are |ooking at. Any other questions for the
architect at this tinme?

MEMBER  ETHERLY: Yes, j ust very
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briefly, M. Chair. Wth respect to the placenent

of the front entrance of the building, M. Dove,
you have spoken to the fact that it's heading
west war d. Could you just speak again to why you
chose to place it there as opposed to along any
ot her parts of the front facade?

VMR. DOVE: First of all, the garage
entrance is necessitated at this particular
| ocation which allows us to get down and have an
efficient garage circulation. (I'ndicating.) This
particul ar piece of facade that |I'm pointing to is
the retained MbDonald's site which is not
avai |l abl e.

Then we had the choice of three. Ve
had it back and forth in different areas. The
general consensus was that keeping the central
portion, which could be the nobst depth for retai
and contiguous, nade sense. Plus we really Iike
this particular building as the image for the front
entrance to the building. So holding it on the
left side or west side seened to make the npst
sense.

The reason | pointed that out is once
you get into the | obby you have to get back to the

el evator | obby. You obviously want to keep that
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away from the retail so that you allow nore
flexibility on retail planning. Hence that's where
t he el evator | obby ends up.

MEMBER ETHERLY: Thank you. Thank you

M. Chair.

MEMBER  ZAl DAI N: I have a quick
semantical question. Your drawing is playing
tricks with ny eyes. Is the facade above the

McDonal d's building pulled out to the building line
or is that set back?

MEMBER ETHERLY: Yes, this is flush out
to the building I|ine. (I'ndicating.) This is set
back 20 feet.

MEMBER ZAl DAI N: Ri ght . The court in
the center is open to the sky. Correct?

MR. DOVE: Yes.

MEMBER ZAl DAI N: Wy do you have to
retain the MDonald' s facade? That was through
HPRB or through the Mayor's Agent.

MR. DOVE: Retaining the MDonald's is
a property ownership issue.

MEMBER ZAl DAI N:  Ckay.

VMR. DOVE: It has nothing to do wth
hi storic preservation. It has to do with the

desire of a corporate entity to retain activity in
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that area as |ong as possible.

MEMBER ZAIDAIN: |Is MDonald' s still in
t here?

MR. DOVE: Yes.

MEMBER ZAIDAIN: Is it still operating?

| quit going down there because the Wendy's
cl osed.

MR. DOVE: This is a grand orchestrated
thing. They actually can stay open up to a certain
point. Then they close down for a short period of
time while certain colums are built. Then they
are back in operation. So the whole thing is
geared around keeping their systens operational.

CHAI RPERSON GRI FFI S: Ot her questions,
M . Zai dain?

MEMBER ZAl DAI N:  No.

CHAI RPERSON GRI FFI S: I noticed in the
Mayor's Agent report, which is out of our purview,
that there was a comment that DCPL picked up. That
was the treatnment of the alley. You just nmentioned
that the artist lofts or artist space is accessed
of f the alley.

MR. DOVE: And fromthe inside.

CHAI RPERSON GRI FFI' S:  Ckay.

VMR. DOVE: There are actually four
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units on the back which have outside entrances and
wi ndows facing north.

CHAI RPERSON  GRI FFI S: Is the rear
el evati on showmn? | wasn't clear. |Is it A-303?

MR. DOVE: It is A-3083.

CHAI RPERSON GRI FFI S: So those stairs
that we've been seeing on the plans are actually
accessi ng sone useabl e space.

VMR. DOVE: Yes, the building is set
back at that point. Those stairs provide access
fromthe alley. Just sonme information you may not
need, but the whole alley experience is being
reconsi dered because it's the Fords Theater alley
and the egress for the escape route. What we're
trying to do is assist the city in returning that
alley into a little bit nore than a service alley
and actually encourage pedestrians in that area.
Therefore the artists would have accessibility to
t heir spaces.

CHAI RPERSON GRI FFI S: Excel | ent . You
subm tted photographs of the existing alley. | was
pi cturing this very picturesque, cobble stone, well
lit alley wal king down, but clearly that's not it
| ooking at this photograph. It was the coment

from DCPL that was concerned about the future of
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that alley. Here you have an opportunity. So |
think you've taken that on. If I'm not m staken,
the el evation shows that the brick facade continues
at the rear. |Is that correct?

MR. DOVE: That's correct.

CHAI RPERSON GRI FFI'S:  Then the east and

west elevation - | guess it would just be the west

MR. DOVE: They have been shown as

stucco primarily at the request of HPRB' s approval.
They treat it as party walls.

CHAI RPERSON GRI FFI S: Ri ght . | ndeed.
Then the material for the penthouse is the sane.

MR. DOVE: Yes, the obvious reason is
we want it to be as |ight and as disappearing as
possi bl e.

CHAI RPERSON GRI FFI'S: Right. Any other

guestions?

MEMBER ZAl DAI N: Yes, | have a quick
guesti on. W see this a lot in the downtown
overl ay. It's my understanding that artist |oft

spaces are a requirenent of the downtown overl ay.
CHAI RPERSON GRI FFI'S:  Preferred use.
MR. DOVE: |It's a preferred use.

VMEMBER ZAl DAI N: There's a |l ot of these
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spaces com ng online downtown. What defines an
artist loft? Do you have to be an artist to live
there and prove you are an artist?

CHAI RPERSON GRI FFI S: You have to wear

really funky clothes when you are in the |easing

office. It's an excellent question.
MEMBER ZAl DAI N: | know it doesn't tie
to relief, but at some time it m ght. | could see

a permt being appeal ed at sone point.

CHAI RPERSON GRI FFI S: Let's take a
qui ck m nute. M. Dove, maybe you know. My
fam liarity is actually in New York. You can be
registered as an artist. That way you can live in

spaces that may not be habitable, lofts in the Soho

area. At least it used to be. It's not |ike that
anynor e.

MEMBER ZAl DAI N: Is it tied to the
person that's living there, or is it tied to the

desi gn of the space?

CHAI RPERSON  GRI FFI S: Tied to the
person living there | believe. M. Dove, what's
your product that's being proposed?

MR. DOVE: The product is a relatively
si npl e space. It does have a bathroom It does

have a small kitchen. It could be a Iliving
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envi ronment . It also has l|arge w ndows facing
north which is normally good for artist studios.
As far as a specific programin place, | would have
to defer to the owner in terms of how that would be
controll ed.

MEMBER ZAIDAIN. | see M. Sher surfing
t hrough the Zoni ng Regul ati ons.

CHAI RPERSON  GRI FFI S: Actually what
we're nore interested in, M. Mller, if you are
able to answer just quickly, how you are | ooking to
| ease the space and what the programis to get in.

MR. MLLER These are intended to be
for sale units. So it's our intent to have sone
kind of deed restriction on the use or the sale of
the unit itself.

MEMBER ZAI DAIN: That you have to be an
artist to live there.

MR. MLLER Yes, and it's still a
relatively new programin this city.

MEMBER ZAl DAI N: Ri ght . That's what
| " m questi oni ng.

MR. M LLER: We understand we need to
work this through. Just off the top of our heads,
it's a condomnium building which is what is

i nt ended here. We would have sone kind of deed
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restriction or restriction of use there.

CHAI RPERSON GRI FFI S: Fasci nati ng. I
know that we've had applications before in this
area actually with the artists.

MR. M LLER: Ri ght . There's a |ot of
t hem com ng online downt own.

CHAI RPERSON GRI FFI S: My point is the
Cul tural Devel opnent Corporation which is a non-
profit that was organized. | think they were doing
a lot to organize the artists and identify uses,
areas, and then artists thensel ves. M. My, did
you have a question?

MEMBER MAY: Actually | wanted to hear
what he had to say really quick.

CHAI RPERSON GRI FFI'S:  Okay, briefly.

MR. SHER: For the record, nmy nanme is
Steven Sher, the Director of Zoning and Land use
Services with the law firm of Holland and Knight.
Zoning Regul ations Chapter 199 define an artist
studio as follows: "place of work of one or nore
persons who are engaged actively and either
gainfully or as a vocation in the followi ng: fine
arts including but not limted to painting, print
maki ng, or scul pturing; perform ng and visual arts

including but not I|imted dance, choreography,
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phot ography or film making, ~ceramcs, or the
conposition of music."

CHAI RPERSON GRI FFI'S: So you are saying

MEMBER ZAIDAIN: | don't have ny Zoning
Regulations in front of nme, so | probably could
have saved us all a lot of tine.

CHAI RPERSON GRI FFI S: But the point
being that it's a defined entity and use.

MEMBER ZAl DAI N:  Yes.

CHAI RPERSON CGRIFFI'S: So it seens to be
fairly easy to tie that into any of the deed
restrictions or anything of that nature.

MEMBER ZAl DAI N: It will be interesting
to see when they go to pull permts how DCRA
verifies whether or not it's artist space. | don't
know if that's a big part of the process or not.

CHAI RPERSON GRI FFI S: | think for this
area it would be, but that's a good question. M.
May .

VMEMBER NMAY: Yes, | have a couple of
guesti ons. | got very confused by M. Zaidain's
first questions which had to do with the 25 foot
rule with regard to the use of the roof terrace. |

guess ny essential question is w thout excusing the
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25 foot rule you would not neet the five percent.
s that right? Oherw se, why would you be here?
MR. DOVE: That is correct.

MEMBER NAY: So how nmuch do you have
wi t hout that?

MR. DOVE: It's a relatively conplex
cal cul ati on.

MEMBER MAY: | believe it is. That's
why |'m aski ng. I couldn't imagine how it worked
out .

MEMBER ZAl DAI N: Are you |ooking for
what the amount woul d be?

MEMBER NMAY: Yes, I'mtrying to get a
sense of this. Wthout this, there's one percent
or without this there's 4.99 percent.

MEMBER ZAI DAI N: Exactly. That was the
poi nt of nmy question too.

MR. DOVE: Of the top of ny head, it
would be no less than 4.8 or 4.9 percent. It's
nm ni mum ar ea. In other words, it's where you are
passi ng through here. (Indicating.) That's about 16
feet. |It's about 16 feet there. Not much.

CHAI RPERSON GRI FFI'S:  So you are saying
the areas that are 25 feet that nmeet the

requi renment would bring it up to about 4.8 or 4.9
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percent.

MR. DOVE: I haven' t done the
cal cul ati on. It's over 8,000 square feet. We're
tal king at nmost 300 or 400 square feet that would
be consi dered non-conpli ant.

VEMBER MAY: [''m particul arly
interested in this in terns of how we interpret
this particular regulation. I think it would be
very helpful in making a clear decision on this to
know what qualifies w thout making this grant for
this outdoor space. You could probably do that in
a diagram form and quantify what the space is so
that we know without it we have 4.8 percent but
with it we have 5 percent.

MEMBER ZAIl DAI N: In my mnd, you have
two avenues here. One is to apply for the variance
as it is or just sinply apply for a reduction in
the rec space.

MEMBER NAY: Ri ght .

MEMBER ZAl DAI N: I think the hardship
analysis is probably essentially the sane. At
|l east that's ny initial inpression.

CHAI RPERSON GRI FFI S: I had the sane
t houghts when | was reviewi ng this case. This is

what noved ne to say that we can nove ahead wth
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this wthout specific calculations. That is if we
were |ooking at an area, which is what my first
gquestion was in terns of the circulation, and all
of a sudden we were counting square footages of
three foot wi de accesses up to it, what | | ooked at
and what | think that this shows very clearly is -
and the intent of that regulation is to provide
usabl e space I woul d t hi nk. That's nmy
interpretation of it. Usabl e, functi onal
recreational areas.

At sonme point, sonmeone thought 25 feet
is amnmm | think in a great comercial office
building with a straight roof and one penthouse
that makes a |ot of sense. VWhat we see in
residential, and specifically this that has the
courtyard and the setbacks, we can't always |ook to
t hese great square and rectangul ar shapes. So ny
point in looking at this was how nmuch was usabl e,
how nuch was functional area for recreation. | see
perhaps five or ten square feet up there that you
woul d say wouldn't be. VWien I |ook at that, | say
we can mnus that off.

However it actually IS not j ust
circulation, but it is part of the connections to

the rest of the area. So | see things happening up

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

43

there in all those different areas. This is not
going directly to this, but actually it's an
intriguing | ayout because you have fairly
i ndependent or fairly private spaces that are
broken down within the sanme roof terrace.

So ny point is what we need to do is to
see whether it conplies with the intent of the 25
and that's being functional, wusable space, not
necessarily to get the direct calculation to see
what kind of percentages are actually changing. I
don't think it goes to the real value of the space
that's there. At 21 feet nine inches, it's still
as usable as the areas at 25. But that's just ny
opi ni on.

MEMBER ZAl DAI N: | was there with you
for alittle bit, but then you | ost ne.

MEMBER MAY: Yes, | think | agree in
principle that it's nore inportant to understand
what's wusable, and | think that 25 feet is an
excessi ve requi r enent because it's har d to
understand why 20 feet wouldn't be just as useful
in that circunstance.

CHAI RPERSON GRI FFI S: Ri ght .

MEMBER  MAY: However to nme, that

reinforces the need to understand better what it is
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that we're granting here. | don't think it's that
difficult a thing to cone up with to say this area
conplies and this area doesn't and this is how it
adds up to the required space. It nmkes it clearer
for us exactly what it is we're considering and
granti ng. O herwise | would alnost be
nore inclined to ook at the other side of this
vari ance question which is maki ng sone devi ati on on
the five percent. There's a good case to be made
her e. Wth a little bit nore docunentation, it
woul d be easier for me to make.

MEMBER ZAl DAI N: Ri ght . If we're
tal king about the 25 foot standard as being the
poi nt of our debate, it's going to |ead us down the
pat h of debating whether 25 foot is a good standard
for wusable space or not. Whereas the analysis
could be whether or not there are sone practical
difficulty and hardship in just providing space.
Do you foll ow what |I'm sayi ng?

CHAI RPERSON GRI FFI'S:  Yes.

MEMBER ZAl DAI N: I don't think [I'm
proposing a solution unfortunately.

CHAI RPERSON GRI FFI'S:  |I'm not convinced
that we can't continue this today.

MEMBER ZAl DAI N: I'"'m not either. |
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think the argunents are there. I just think we
want to be clear on how we we're noving forward.

CHAI RPERSON GRI FFI S: Then let's be
cl ear. M. May is going to ask for additional
subm ssions which does put this off for today.
Maybe we can finish the case, and we'll set it for
deci si on maki ng. Any other questions from the
Board Menmbers before we decide whether that's the
way to go?

VMEMBER MAY: Yes | do. Can we go back
to the other drawi ng? Looking at that elevation,
either the penthouse is painted perfect sky blue or

it's not showmn. Right?

MR. DOVE: They are painted perfect
bl ue.

MEMBER MAY: You also did that with the
nei ghboring penthouses as well. Right?

MR. DOVE: Yes.

MEMBER  MAY: That really is ny
guesti on. Are there other penthouses that we

shoul d be seeing?

MR. DOVE: Yes, there are penthouses on
both adjacent buil dings. | don't have that
specific information docunented. I n your package,

you do have our true elevation which shows all the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

46

pent houses on it.

MEMBER MAY:  Yes.

VR. DOVE: Obviously this docunent is
left over from our HPRB approval whi ch was
primarily a facade study.

MEMBER MAY: It would be helpful to
understand the context of this. Seeing your

drawi ng and not seeing the neighboring penthouses

doesn't --

MR. DOVE: Yes.

MEMBER  MAY: We're already seeing
multiple rooftop structures. It's a very city
scape up there in itself. It would be helpful to
see it all. But that's okay. l'"m not going to

requi re that.
MR. DOVE: The thing it doesn't show

also is there's a taller elenment of this building

t hat occurs behind and over. So it's not like this
is really a short building. It's just the fore
part of it.

MEMBER  MAY: Is that the Dbuilding

that's on the corner?
MR. DOVE: It goes all the way to the
corner. This is just a portion of it.

MEMBER MAY: | see.
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VMR. DOVE: It becones a full height

building right after this line. (Indicating.)

MEMBER MAY: Ckay. Good. The Chairman
is showing it to ne in the picture.

CHAI RPERSON GRI FFI S: It's photograph
nunmber - -

VMEMBER MAY: It doesn't Ilook Iike
there's a penthouse on that portion of that
bui I ding, but on the building next to it of course
it's full height. Then the next question is - and

| guess this is probably in the drawings - what is

the setback at -- You have this unusual situation
of this front courtyard. You are across the
street.

You could actually get a very good | ook
at that penthouse which is not normally the case
even when it doesn't neet the setback because the
building is wusually fronted right on the street.
Because we have this indentation, you get a better
angle. Have you actually | ooked at that to see how
visible it is Jlooking into the courtyard from
ei ther side?

MR.  DOVE: The majority of it is
set back over 23 feet. It's 22 feet plus inches

fromright here which is nore than the one to one
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setback for the height. (Indicating.) So it neets

the typical requirenment of a penthouse setback.
MEMBER MAY: Right.
MR. DOVE: Yes, to answer your

guestion, there is a plane that runs across the

back. It's relatively uniform across the back of
the building. But it's setback from the nost
vi si bl e part by nor e t han t he required

relationship.

CHAI RPERSON GRI FFI' S: Woul dn' t you
think that you would be better in the penthouse
because of the courtyard if you are standing on the
street in front of the building?

MEMBER MAY: If you're standing across
the street |ooking through the courtyard and
| ooking at the corner where the elevator is, you
have a better shot at seeing it. | don't know if
you can really see it or not.

MR. DOVE: If you could walk on that
sidewal k, but it's a secured area right now.

MEMBER MAY: You can't even wal k on the
si dewal k ar ea.

MR. DOVE: Not on the other side.

MEMBER NAY: Al right. | was just

curious about that. Thank you.
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CHAI RPERSON GRI FFI S: Any ot her

guestions of the architect at this time?
MS. SHI KER: W'd like to call Steve
Sher as our next w tness.

MR. SHER: M. Chairman, Menbers of the

Board, | think the Board is aware of what this case
i s about. It's roof conditions on a building that
is residential. That by itself creates the issues

whi ch the Board has to |look at this norning.

If this were an office building and
were a solid block w thout that courtyard in the
mddle and with a typical office |obby in the
center of the building, the penthouse would be in
the mddle, there wouldn't be any residential
recreation on the roof, and we wouldn't be here
Because this is a residential building, because
it's required as part of housing priority area Cin
t he downtown devel opnent district, you have that
courtyard in the mddle, a single |oaded car row
running in the U shaped building roughly around it
so that the units need the courtyard for the |ight
and air.

Hence the operational difficulties when
associated with the retail on the ground floor to

(a) push the elevator core to the west side of the
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site, (b) require extra stairs to the roof in order
to provide the code required access to that point,
(c) resulting in dinensions on the roof that run
|l ess than 25 feet because of those things. As a
consequence we need the one variance and the one
speci al exception.

The Board has already been through
enough of these issues to wunderstand how that
i npacts on the design of the site. M. Dove has
clearly explained why he has designed it the way he
has and what that results in the roof top
condi ti on. | believe all of that neets the
requi rements of the regulations, and the Board
shoul d grant the relief that's here.

CHAI RPERSON GRI FFI S: Thank you, M.
Sher . Do you have an opinion about the dinension
and some of the concern that's come up from the
Boar d?

MR. SHER: Well, we have indicated this
in the plans. You actually have to | ook at both A-
2.12 which actually shows the area that's devoted
to the roof deck and then 2.13 which has the
di mensions on it. You can see where the roof deck
narrows as it goes past the elevator area and

machi ne room on the northwest side of the courtyard
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and then the constrictions caused by the placenent
of the two stair towers.

But as the Chair noted before, there
are substantial usable areas created both north and
south of the two stair tower enclosures and in an
east-west direction along the north side of the
courtyard. So from a functional and usabl e point
of view, that one conbined with the residential
recreation space on the Jlower |evel of the
courtyard and wthin the building I bel i eve
constitutes a significant anmenity for the buil ding.

CHAI RPERSON GRI FFI S: Okay. Any ot her
questions for M. Sher? Very well. Thank you very
much. Anyt hing el se?

MS. SHI KER: Not at this tine.

CHAI RPERSON GRI FFI S: Let's go through
then quickly the government's reports. O fice of
Planning is here with us and has submitted a tinely
meno. Good norni ng.

MS.  THOWMVAS: Good nmorning, M. Chair

and Menbers of the Board. |'"'m Karen Thomas
representing the Ofice of Planning. Based on the
Applicant's testinony before us, OP has no

objection to the ~changes mde on the plans

subsequent to its filing since it does not
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materially change the facts of the case and the
vari ance and special exception test.

As  such, we would stand on our
submtted report and recomend relief from the
speci al exception to waive the setback and single
enclosure requirements relating to the roof
structures and for variance relief from the
di nrension of the proposed rec space where it does
not nmeet the 25 feet requirenent of section 773.
That's all we have today. Thank you.

CHAI RPERSON GRI FFI S: Excel | ent . You
heard M. Dove state this norning that there was
the enclosure for the required ventilation machine
room that could conceivably be at seven feet as
opposed to equal height of 18.5 or 18.6 whatever
has been provided on the back. Do you have an
opinion on that? M. Dove, correct nme if I'm
m sreading this. That would be an extent of close
to 39 feet four and a half inches. Is that
correct?

MR. DOVE: That is correct.

CHAI RPERSON GRI FFI'S: So conceivably it
alnost aligns to the lot -- Well, kind of. It
seens to line up not perfectly with the addition

that's over the existing MDonald's.
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M5. THOVAS: Right. So they are saying

that the boiler room section would be at about 18
feet, and the new addition part would be Iess than
t hat .

MR. DOVE: It is currently shown as 18
foot six. | just offered the fact that we have the
capability to make it nmuch | ess visible.

MS. THOVAS: Yes.

VMR. DOVE: W were trying to comply
specifically with the code there.

MS. THOWVAS: We have no objection to
| ower because then that way it would reduce the
mass on the roof.

CHAI RPERSON GRI FFI S: Excel | ent . Any
questions fromthe Board of the Ofice of Planning?

We appreciate your conprehensive report as usual.
Does the Applicant have any questions of the
O fice of Planning?

MS. SHI KER: No questions.

CHAI RPERSON GRI FFI S: Very wel | . We do
have the Mayor's Agent report that was submtted.
| t is Exhibit 20, Tab E. Is there any
clarification needed regarding that? Very well.
My understanding is HPRB found this to be selective

demolition that then required the Mayor's Agent
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approval. Is that correct?

MR. DOVE: Correct.

CHAI RPERSON GRI FFI S: Ckay. ANC- 2C
t hen. Is there any ANC nenber represented today?
Not seeing anybody here, we do have Exhibit 18.
They have a letter of support. It was tinmely
filed. Questions, concerns fromthe Board.

MEMBER M LLER: We've been noting in
sone of these ANC reports that they don't exactly
neet every single criteria that they are supposed
to neet to get great weight under 3115.1. In this
case, the ANC didn't tell us what their quorum was.
They said they had a quorum but they didn't tell
us how many nenbers it takes to nmeet a quorum

So in this case and in many others, we
can give them great consi deration  but not
necessarily the great weight nmeaning that we
address each of their issues with particularity.
Though | would note in this case they are very
simlar to OP in which we are giving OP great
wei ght . W would really just like to rem nd the
ANC sonehow to go down the checklist so that they
can be sure that they get this great weight under
t he | aw.

CHAI RPERSON @RI FFI S: Good. It's an
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i nportant point to bring up in a non-controversi al

case. Maybe it's the sumer nonths and people are
relaxing a little bit. But rather than put the
burden on us to have to decide these things -- Wat

| woul d suggest is M. My, Ofice of Zoning staff,
and the Board work together to wite a quick letter
to the ANC chairs re-noting and then giving the
Zoning Requirenments for the granting of great
wei ght . We can handle that at another tine. | f
there aren't any ot her questi ons, does the
Appl i cant have any comments about the ANC?

MS. SHI KER:  No.

CHAI RPERSON GRI FFI'S: Good. Then let's
nove on. Is anyone here today attendant to
Application 17030 of JBG JER E Street LLC to give
testinmony either in support or in opposition? Not
seei ng anyone present to give testinony, we can go
to closing remarks.

MR. SHER: M. Chairman, we've done
sone calculations quickly here in an attenpt to
respond to the question raised by M. Muy. Qur
estimate is that approximately at a nmaxi nrum 1, 200
square feet would be not counted if we reduced it.
So we wind up with an area that would be the

equi val ent o about 4.26 percent rather than five
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percent which would be the minimum required if we
didn't count those areas. So that's the order of
magni tude. My conputer says 4.26. It mght be 4.3
or 4.2, but that's the range where we are.

VMEMBER ZAl DAI N: That clarifies it for

ne. |'"m sitting here working through this in ny
head. In practicality, whether or not we count it
or not, that space 1is still being used for

recreati on space. That's the difference here.
CHAI RPERSON GRI FFI'S:  Ri ght .
MEMBER ZAl DAI N: | was struggling on

whether or not this is just a reduction in the

space. It's not really a reduction of the space
because practically this space is still going to be
used for recreational purposes. |It's just a matter

of whether we count it or not.

CHAI RPERSON GRI FFI S: Ri ght . That was
my point earlier on. If you l|ook at the west
portion, there's a portion that's about ten feet,
and there's a portion that's about nine feet in
wi dt h. | could conceivably renove that, but that
is not where the 1,200 square feet are com ng from

It's froman awful | ot of usable areas. M. Muy.

MEMBER MAY: | appreciate know ng that.

The nore | think about it, unfortunately, the nore
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| want to know about the entire recreation space
pi cture. There is another solution to this issue.
The solution to this issue is to create nore
recreational space wthin the building. I
understand why it's desirable not to do that in
this circunmstance.

In fact, | wuld prefer to see this
| ovely roof deck built as it's being proposed. [|'m
anmenable to granting credit for it. But | think we
need to understand better the context of this. You
can neet that five percent by having roof decks,
but you can also neet that five percent by having
ot her space within the building. Ot her space is
counted toward this.

CHAI RPERSON GRI FFI S: I'm not sure |I'm
foll owing you. They have provi ded ot her spaces.

MEMBER NMAY: | know, but in order to
nmeet the mninmum five percent, rather than coni ng
to us and asking for this, they could as a matter
of right wthout any variance whatsoever sinply
build nmore recreation space within the building.

CHAI RPERSON  GRI FFI S: But that's
changing the nature of the relief that's being
sought .

MEMBER MAY: Vhat |'"m saying is relief
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isn't absolutely necessary in this circunstance.
VWhat they want to do is take advantage of the space
that they have for the sake of saving space within
the building in essence.

CHAI RPERSON GRI FFI S: But that's al ways

t he bal ance of any project. Isn't it?
MEMBER MAY: It is, and all 1'm asking
for is mre information so that | can understand

t hat bal ance.

CHAI RPERSON GRI FFI'S:  But | think those
deci sions have already been nade. We need to
assunme that those decisions have already been nmade
that it was maxim zed in the building itself. \What
you are asking them to do is rethink this
application in a different direction.

MEMBER NAY: No |I'm not. " m asking
for documentation of what the circunmstance is of
this recreation space so that | understand better
in the drawings they have what qualifies and what
doesn't. All | really want to see is that diagram
that says this nmeets the 25 foot rule and this
doesn't. That's all | would really like to see to
be able to evaluate this. Now then | have a
separate question as to whether in fact it should

be granted. But in order to understand it, | would
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like to see that diagram
CHAI RPERSON GRI FFI S: Do ot hers have an

opinion on this subject? M. Etherly.

MEMBER ETHERLY: | understand, as |
t end to al ways do, M . May' s concern.
Unfortunately |'m not in agreenent in this
particul ar instance. Clearly of course retail

space cannot be counted as recreation space, but
when you look at the entire, for nme, context of
building; the retail space, of course you have a
party room you have a fitness room which is on-
site, you have the interior courtyard, and you have

the roof deck space. Quite sinply, it's there for

ne.

Once again, | understand M. Muy's
concern. I'"m inclined somewhat to agree with the
Chai r man. It m ght not necessarily be all the way

in terns of does M. May's coment suggest perhaps
a rethinking of the overall project, but I'm
somewhere in between. In this instance, |I'm
satisfied, as the Applicant noted in its witten
subm ssion, that the spirit and intent of the
residential rec space requirenment is in ny opinion
bei ng very clearly net.

CHAI RPERSON GRI FFI S: Thank you, M.
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Etherly. Others? M. Mller.

MEMBER M LLER: | would just like to
hear the Applicant respond to M. WMay. My
understanding from reading the papers is that they
were constrained by all sorts of <constraints,
Hi storic Preservation and whatever, everything that
was docunmented in here to make their case that this
actually was the maxinmm residential recreation
space that could be provided. If you could just
clarify that, that would be great.

MR. M LLER For the record, Jeff
MIller with the JBG Conpanies, 5301 Wsconsin
Avenue, N W I know you folks saw a lot on the
r oof t oday. George Dove speaks with such
confidence that he understates the conplexity of
this project from preserving the 20 feet of the
hi storic contributing facades to bridging over an
exi sting MDonald's and keeping it in place and
operating to digging a three story hole in soils
that are going to cave in on us wthout special
engi neering requirenents, and of course the arts
requirenents in the rear and also the arts retail
on the E Street frontage.

VWen we identified this site three

years ago, not only were we faced wth the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

61

construction conplexities but also the decision of
what direction to take this site, whether it be
comrer ci al or residential. JBG shares the
District's vision for a live-in downtown. We' ve
made a substantial investnment in that vision with
1,200 units either under construction or about to
be in construction in the downtown area.

This is by far the npst conpl ex project
we've had so far. We've been designing this for
the last two years with the cooperation of the
community, HPRB, D.C. Preservation League, Mayor's
Agent, and Office of Planning. We feel very
pl eased wth our design team that we're here today
talking to you about such a conmplex project wth
really only asking for two areas of relief that are
specific to the historic and arts requirenents as
well as the residential use and the configuration
required by residential use.

CHAI RPERSON GRI FFI S: Good. Thank you
very much.

VMEMBER ETHERLY: M. MIller, could you
speak a little bit perhaps following up on M.
MIler's question? VWen we're tal king about the
retail space, without going into great specificity,

what type of retail space or what type of retail
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tenant do you envision in those spaces?

MR. M LLER: | defer to the specifics
in the code to our friends at Holland and Kni ght.
But one of the opportunities in this retail/arts
space is a restaurant use and giving the street

life that we're trying to not only nmarket to but

al so create. W think a restaurant would be a
great wuse here. We have an internal group that
deals specifically wth retail who would Dbe

mar keting this for us.

MEMBER ETHERLY: Okay. Just to better
understand that, the retail space, are we talking
three separate spaces, or is it really one
conti nuous space that enconpasses those three?

MR. MLLER Ri ght now, we envision it
as one continuous space of about 7,000 square feet.

That's a big space, but if we could get a user to
use it that's terrific. W do have an opportunity
to subdivide it into different spaces, although I
personally see it as one conti guous space.

MEMBER  ETHERLY: Was t here any
consi deration given to incorporating that nore into
the nore residential use and perhaps addi ng anot her
party room or making a | arger space?

MR. MLLER We had a requirenent for a
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m ni rum amount of retail space in those areas, and
we have net that requirenment with the space we
provi ded.

MEMBER ETHERLY: Thank you.

CHAI RPERSON  GRI FFI S: An excel | ent
point to bring up and that of the additional
conplexity that we | ose when we don't have that as
part of an application is all the other conpeting
uses for square footage and how the whole matri x of
the programfits together. Any other questions for
the Applicant at this tinme? M. Dove, are you

required to go back to HPRB at all for final

approval ?

MR. DOVE: No, we have final approval
from HPRB

CHAI RPERSON GRIFFI'S: So you're in that
subm ssion of permts. It doesn't go through
because of the Mayor's Agent. |s that correct?

MR. DOVE: The permt is in process at
this point. HPRB remanded it to the staff which
has been satisfied. It has been given us a sign
off for permt.

CHAI RPERSON GRI FFI S: | bring this up
directly. If we went to varying heights of the

pent house, of which |I'm very supportive of allow ng
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that portion to be of a different height than the

exi sting, and whether that would be an anendnent.
Well, it certainly would be. It would be a change
to the permt docunents. Is it your understanding

that it would then go through HPRB or the staff?

MR. DOVE: The penthouses thenselves
were nmoot during the discussions of HPRB. It was
more form configuration, facade. To the best of

my knowl edge, there is no specific reference to the

pent houses in the HPRB order.

CHAI RPERSON  GRI FFI S: I nt eresting.
Okay. There it is. | think that's the direction
would like to go. I1'll put it to a notion and see
what the Board thinks. But to allow varying

hei ghts in the penthouse structure, ny point was
just to get clarification about whether there was
flexibility needed with that fromyour end in terns
of what m ght happen with HPRB if they were | ooking
at it and wanted it to be ten feet or so.

At this point then | think it would be
appropriate and fruitful to have deliberation under
a motion and continue it in that frane. | woul d
nove approval of Application 17030 for the E Street
LLC. That is pursuant to the special exception for

t he r oof structure set back and encl osure
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requi rements. | would add to the varying height
requirenent as noted in the application today.
That's under section 411 and also attendant
770. 6(b) and also for a variance for t he
di mensi onal requirements under 773 which would of
course allow the construction of the twelve story
apartnment house and ground floor retail arts
rel ated uses at the prem ses 913-919 E Street, N W
| would ask for a second.

MEMBER ETHERLY: Second, M. Chair.

CHAI RPERSON GRI FFI S: Thank you very
much, M. Etherly. It's been clearly laid out for
speci al exceptions and how we got through that. I
think more inportantly is the variance. W've had
very fruitful discussions on the 25 foot. Clearly
the test for the variance is strongly nmet in
nuUMer ous ways.

First, the building shape itself, the
hi storic facade that needed to be incorporated, the
requirenents for the residential that creates a
courtyard. Also attendant essentially back to the
speci al exceptions of not having a single enclosure
is the separation of residential. W see that al
too often. That this distance separation is

obvi ously code requirenents.
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This has come up throughout this
appl i cati on. When you add into it the fact there
were other additional requirenents, all of which

are being net, there is this balance of how you put

everything together. You have the preferred uses
requirenent and that is net. You have the
pent house requirenents but they can't be net. You

have the residential recreation space of which 50
percent needs to be outdoors. Obvi ously you need
to maxim ze your outdoor space.

This plan and the specific details of
this | think are doing exactly that. That is
maxi m zing the amount of recreation space on the
roof with their roof terrace. The fact of the
matter, in comng together with the situation of
the stairs, the situation of the other penthouse
mechani cal space, is they cannot neet the 25 foot
m ni mum requirenment at every area. | do believe
that they have created usable and have created
val uabl e recreation space.

It is correct that the variance be for
the 25 foot dinension because that is what is
directly dealt with in that. Bear in mnd, it is
not an incredible reduction in the requirenent of

residential if you subtract out everything that
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didn't nmeet that. But rather then having them conme
in for the requirenent of reducing the residential
recreation space which we see often, | don't think
it would be appropriate at this building because of
its location, the adjacent uses and structures.

Rat her than coming in for a reduction,

they canme in in order to be approved for the relief

of the 25 foot which again | think is very
appropri ate. | heard M. May. He nmade sone
excellent comments, and |'m sure he will follow up.

The point of his is let's ook at the area, let's
| ook at the other programming in the building and
how it was utilized to see if they could bring it
up to five percent.

I'"'m convinced that we don't need to
progress in that direction based on the fact of the
numerous requirenents that are already on this
bui | ding, nost being zoning but also those being
hi storic, the animation of the alley in the back
whi ch takes a whole different circulation, takes a
different use. There's a site sloping there, the
hi storic buildings, the preferred uses, the retail
that's being anticipated, then a |arge percentage,
five percent, of the total square footage to go to

resi denti al . | think it's struck an excellent
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bal ance here. | strongly support the notion. Let
me hear fromothers if they have comrents.

MEMBER MAY: Okay. Let nme say first of
all | understand very thoroughly the conplexity of
all of the pieces that have to go into this project
froma design point of view It is clearly quite a
puzzle, and it's been very successfully handled. |
think that in ternms of the relief that's being
requested, there's no question in ny mnd that the
speci al exception regarding the roof structures is
necessary as part of solving that design puzzle.

I still have concerns about t he
recreati on space requirenent and the inpact of the
25 foot rule since we're tal king about a variance
here that could have conme in a lot of different
forns. Now |'m not suggesting that it should be
brought to wus in a different form nor am |
suggesting that the owner of the property should go
back and redesign it to neet the residentia
requi renent in sone other way. | just think that
it's prudent for this Board to have the best
information available before nmking a decision
about a variance on residential recreation space in
this circunmstance.

All I wuld really like to see is a
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di agram that shows of the square footage that is
residential recreation space on the roof what is
usable under the 25 foot rule and what is not.
That would make the case very clearly that overal
the residential recreation space is quite usable
and that it will be a benefit and that there is no
need to supplement that wth additional space
within the building because essentially that is the
guesti on.

If we decided not to grant this
variance, in order to build this building, they
woul d have to create additional recreation space in
the building, make the party room | arger, sonething
li ke that. | don't believe that's absolutely
necessary, but | think that in order to nmake this
decision that we're being asked to make that we
shoul d have that one piece of information. If we
were being asked to reduce the residential
requirement to 4.25 percent or whatever would be
needed here, that would be a different situation.
| think different information would be necessary.

But al | I really want to do is
understand the 25 foot rule and its inpact on that
roof space. | would like the Board to have the

benefit of that information before making a
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deci si on. So I would be reluctant to pursue that
t oday. I would prefer that we sinply get that
di agram and then make a decision at a regular
decision neeting or have a special deci si on
meet i ng. | hate to drag everybody out here again,
but | do think it is inportant for us to make this
decision with the best information avail able.

CHAI RPERSON GRI FFI S: Okay. Ot hers?
M. My, picking that up, | understand what you are
aski ng. | guess | have confidence in mnmy opinion
based on the fact that | think | understand it
which is why | had M. Dove wal k through sonme of
t he di nensi ons. My confidence in ternms of
the usable and the proportion and basically the
spacial relation of the terrace and the |ayout
cones from looking at three docunents that are
submtted in the record. The first is the Ofice

of the Surveyors. The second is sheet A 102. The

third is A213. In combi nati on of |ooking at all
of those, which | have done today and previously
when | reviewed the application, | believe |I fully

understand the usable areas and the dinensioning
and the proportion of what that space actually is.
Again, | would reiterate |I'm noved by

the fact and it seens to me that there are three to
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four primary areas of which make up nore than 90
percent of the terrace. The smallest dinensions of
t hose spaces are anywhere from 25 by 30 and they go
upwards to 45 by 30 to even larger than 30 feet.

So they are substantial areas there. | put those
into proportions and | ook at the areas based on the
uni que shape and | ayout of the building itself and
the penthouse and nmechanical wunits that don't

strictly meet the 25 foot dinmension.

Anything else then? The motion is
before us and has been seconded. Last
deli berations on it. Very well. Then | would ask

that all those in favor of the nmotion signify by
sayi ng aye.

(Chorus of ayes.)

CHAI RPERSON GRI FFI'S:  Opposed.

(No response.)

CHAI RPERSON GRI FFI' S:  Abst ai n.

(No response.)

CHAI RPERSON GRI FFI S: Very well. Ms.
Bailey, if you have a nonent, you could record the
vot e.

MS. BAILEY: M. My, how did you vote?

MEMBER  MAY: I vot ed in favor

reluctantly.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

72
MS. BAI LEY: The vote is recorded as 5-

0-0 to approve the application. The notion was
made by M. Giffis and seconded by M. Etherly.
M. My, M. Zaidain, and M. Mller are in
support.

CHAI RPERSON GRI FFI S: Good. Thank you
all very nuch.

IVS. BAI LEY: Sunmary  order, M.
Chai r man.

CHAI RPERSON GRI FFI S: Let nme put it to
the Board if there's any objection to have a

sunmary order on this.

MEMBER ETHERLY: No objection, M.
Chair.

MEMBER M LLER: No obj ection.

CHAI RPERSON GRI FFI S: | don't see any
difficulty. |Is that anenable to the Applicant?

MS. SHIKER: That is. W'Il|l coordinate
with staff for that.

CHAI RPERSON GRI FFI'S:  Excel | ent.

MS. SHI KER: Thank you.

CHAI RPERSON GRI FFI S: That would be
well received |I'm sure. Very well. Let's nove
then to the next case in the norning.

VS. BAI LEY: The next case is
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Application Number 17041 of Arthur G Stewart, Jr.

and Nilva R Da Silva, pursuant to 11 DCMR 3104. 1,
for a special exception to allow an addition to a
single famly dwelling under section 223, not
meeting the rear yard requirenents (section 404) in
the R 1-B District at prem ses 3920 | ngomar Street,
N. W That's in Square 1754, Lot 910. Woul d you
pl ease stand and be sworn in? Please raise your
ri ght hand.

VHEREUPOQON,

ARTHUR STEWART AND NI LVA DA SILVA

were called as wtnesses and, having been first
duly sworn, were exam ned and testified as foll ows:

MS. BAILEY: Thank you.

MS. DA SILVA: Good norning.

CHAI RPERSON  GRI FFI S: Good norni ng.
How are you?

MS. DA SILVA: Good. How are you?

CHAI RPERSON GRI FFI' S:  Good.

MS. DA SILVA: Hopefully this will be
short after your long |ast one. My name is N lva
Da Silva, and this is ny husband. W own the
property where we are seeking a relief to build an
addition in the back yard.

CHAI RPERSON GRI FFI'S: Good. Before you
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get too far into it, we have one procedura

difficulty with this. That is the posting of the

property.

MS. DA SILVA: Yes, |I'msorry. | think
| need to request a waiver. | actually posted it
two days late. | was waiting for it to cone in the
mail, and | was actually to conme here and pick it
up. It obviously was nmy m st ake.

CHAI RPERSON GRI FFI S: | see.

MS. DA SILVA: | did conme and pick it
up, so it was two days | ate. | understand we have
no opposition. | have talked to all of the
nei ghbors and all of that. | would like to request

a wai ver on those two days.

CHAI RPERSON GRI FFI S: So it was posted
properly for 12 full days.

MS. DA SILVA: Correct, and | brought
in pictures and an affidavit.

CHAI RPERSON GRI FFI S: Okay. ' m going
to give the Board another additional mnute to
deli berate on that and ask for any questions they
have. Let ne state obviously it's very inportant
for us in terms of notification. There's two forns
of notification that go out for all applications.

One is the miiling of the residents within the 200
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foot dinmension of the property. The other is the
posting which we find is always very inportant
because that's where nobst people get the attention
that this 1is happening. Yes, clearly you are
coming in with support of the O fice of Planning
and the ANC. There is no noted opposition.

M5. DA SILVA: And actually | also have
support of the neighbors. Through all the notices,
| actually spoke to all but two of the nei ghbors on
the entire list. They all said that's fine. Sone
of them even volunteered to give nme witten
letters. There was zero opposition. | actually
personal |y spoke to all but a couple on the I|ist.

CHAI RPERSON GRI FFI S: Good. Very wel | .

Any questions then? |s there any opposition to
wai vi ng our procedural requirenents for the posting
of the property? |If there is no voiced opposition,
| will take it as consensus, and we can waive that
portion of our rules. Let's continue on.

MS. DA Sl LVA: Thank you. | actually
need to file a nodified plan show ng where the off-
street parking wll be. Ms. Bailey had been so
kind and called nme | ast week and figured out that |
was missing it. Should | hand it to you?

CHAI RPERSON GRI FFI S: How many copies
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do you have?

MS. DA SILVA: | have two copies.

CHAI RPERSON GRI FFI S: Do you need to
retain one?

MS. DA SILVA: No, not really.

CHAI RPERSON GRI FFI S: Anyt hi ng you put
into the record obviously you won't be getting
back. If you would, give it to Ms. Bailey. She
can document it in, and then we'll take a | ook at
it.

MS. DA SILVA: Should I continue?

CHAI RPERSON GRI FFI' S:  Yes pl ease.

MS. DA Sl LVA: Several nonths ago we

appl i ed. We went through the process. As 1've

mentioned, |'ve spoken to the neighbors. We' ve
gone through the ANC process. We're seeking an
addition on the back of the house. We could

actually have had an addition on either the front
of the house or one of the sides. However we
wanted to maintain the old Tudor structure of the
single dwelling.

So we decided to have an addition in
t he back. Because we failed to neet the required
25 feet clearance under section 223, we had to cone

and seek relief. W will indeed have about 9.8

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

77

feet clearance once the addition is constructed.

CHAI RPERSON GRI FFI S: Ckay. What you
just handed us is the plan. You are show ng that
you are going to have a parking pad then.

MS. DA SILVA: Correct. We currently

have a two car garage in that space. However the
addition will take a portion of the garage. The
garage will be renoved, and we wll have an off

street parking space. Actually we could have two.

That is adjacent to the alley. But we will just
have one. Normally we do park on the street as do
nost of the neighbors on the street.

CHAI RPERSON GRI FFI S: Okay. You are
fairly convinced it's a good idea to renove the
gar age t hen.

MS. DA SILVA: Well, in all honesty, we
don't use the garage at all.

CHAI RPERSON GRI FFI S: | see. W see
nore applications trying to put a garage in rather
than taking it out.

MS. DA Sl LVA: Ri ght .

CHAI RPERSON GRI FFI S: Very well. I
think it's fairly clear of what's happening in
terns of the plans and all that. Let me run down a

couple of questions that go directly to 223 and
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obvi ously need to be addressed and answered by you
prior to getting approval.

MS. DA SILVA: Okay.

CHAI RPERSON GRI FFI'S:  First of all, 223
is set up, and | think it's an excellent section
written for existing non-conform ng structures so
that they m ght be able to cone in for additions or
reconfigurations at a special exception as opposed
to a variance. A variance is a nuch harder test.

MS. DA SILVA: Right.

CHAI RPERSON GRI FFI'S: You saw in a non-
controversi al case previ ously t he difficulty
oftentimes of getting clarity on variances and
maki ng that test. You are not in a variance
si tuation. Is it your testinmony that the addition
woul d not have any substantial adverse effect, use,
or enjoynent of the adjacent properties?

MS. DA Sl LVA: No, actually we wll
continue to have the clearance we currently have on
the side yards. We are not proposing additiona
wi ndows where we would directly look into our
nei ghbor's houses.

CHAI RPERSON GRI FFI S: Are you aware of
any conversations that people have voiced concern

that this mght in fact inpede light and air to
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adj acent properties?

MS. DA SILVA: No, actually at the very
least it will inprove. We are going to renove a
very old cherry tree in our backyard. It will
actually provide a little nmore light into one of
our neighbor's yards and definitely to ours. No,
t hey are not concerned.

CHAI RPERSON GRI FFI S: It's your
testinmony that the addition to the house maintains
the character and the integrity of the architecture
in the area.

MS. DA SILVA: Absolutely. That is one
of the mmjor considerations in having the addition
in the back versus the front of the house which |
woul dn't be here and it wouldn't have taken a year.

CHAI RPERSON GRI FFI'S:  Yes, but you find
that the addition is actually in scale with the
house and the rest of the neighborhood.

M5. DA SILVA: Actually it is. Mst of

the houses in the area have bigger additions

consuming quite a bit nore of the lot. Even after
the addition, we will still only consunme about 30
percent of our |ot. A great percentage of the

houses on the bl ock consunme nmore of their |ot.

CHAI RPERSON GRI FFI S: The material of
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the existing structure.

MS. DA SILVA: It's a stucco.

CHAI RPERSON GRI FFI'S: A stucco finish.

MS. DA SILVA: Yes, it's an old Tudor
stucco house.

CHAI RPERSON GRI FFI S: The addition is
going to be?

MS. DA SILVA: The sane thing.

CHAI RPERSON GRI FFI S: | ndeed.

MEMBER MAY: Can | ask a question?

CHAI RPERSON GRI FFI'S:  Yes.

MEMBER MAY: " m sorry. The addition
wi |l be stucco.

MS. DA SILVA:  Yes.

MEMBER MAY: Because it's drawn as sone
ki nd of siding.

MS. DA SI LVA: No, actually she didn't
pick a nmaterial. Those are not final draw ngs.
When we started the process in Novenber, at that
point, it made no sense to finalize draw ngs when
we really didn't know how this worked.

MEMBER NMNAY: Ckay. That's fine. |t
just | ooks |ike siding.

CHAI RPERSON GRI FFI S: Any additional

questions of the Applicant? Anyt hing you would
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li ke to add?

MS. DA Sl LVA: No, we're here just to
request a final decision.

CHAI RPERSON GRI FFI S: Okay. How are
you going to use that portion of the rear yard?
The di nensi on was around 14 feet.

MS. DA Sl LVA: Ri ght .

MR. STEWART: For the addition, it's 14
feet.

CHAI RPERSON GRI FFI S: Ri ght, what's
remai ning of the rear yard.

MR. STEWART: Right. [It's just for the
back yard. It's inside the fence adjacent to the

back of the property.

CHAI RPERSON GRI FFI S: | see. Ckay.

MS. DA SILVA: We' Il probably just
grass it like the sides and the front if that's
what you are asking. We currently have a little

pl ayground for our kids. That would be renoved as
they are getting older. The little one is eight.
CHAI RPERSON GRI FFI' S:  Okay.
MEMBER ETHERLY: M. Chair, if | my,
just to be clear. We'll get into sonme detail in
the Office of Planning report, but there were sone

excellent pictures and renderings of what the
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addition would | ook like. Just to be clear though,
you do have a privacy fence that enconpasses a
portion of the rear of your property.

MS. DA SILVA: We do. It's six feet.

MEMBER ETHERLY: Does it follow all the
way through, or is there an opening to the alley?

MR. STEWART: Currently there is a door
in the fence. The fence runs all the way near the
property line along the alley until you get to
current garage shown in pink there.

MEMBER ETHERLY: Okay.

MS. DA SILVA: | don't think any of the
pi ctures actually show the fence. Oh yes, this
one.

MEMBER ETHERLY: Just to follow up, M.
Da Silva, you noted that you had spoken to a numnber
of the neighbors. Did you speak to the two
adj acent nei ghbors?

M5. DA SILVA: Yes, one has been out of
the country for the past year. He has been in
London. Hi s house has been occupied by sonme school
kids, his relations from North Carolina. The
nei ghbor that actually would probably be affected
the nost by losing perhaps a little light on his

backyard is actually in full agreenent. He even
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volunteered to wite a letter of support because he
feels there's plenty of space, there's plenty of
privacy, and the addition would not inpose on his
property in any way what soever

CHAI RPERSON GRI FFI'S: The front of your
property faces north.

MS. DA SILVA: Correct.

CHAI RPERSON GRI FFI S: It would be hard
to convince ne that there would be a substanti al
amount of light and air bl ocked. You have a 16
f oot setback there.

MS. DA S| LVA: Correct.

CHAI RPERSON  GRI FFI S: I[t's running
nort h-sout h. So | would be surprised if they
actually came in wth difficulties. Any ot her

guestions?

MEMBER ETHERLY: Just one follow up on
t hat . In terms of the property that's opposite
your property fromthe alley side, what do you see
presently when you | ook out your backyard?

MS. DA SILVA: Actually both of us have
a privacy fence. Although the end of our house to
the fence is about 25 feet, they are across the
al | ey. They have an eight feet tall fence. They

have about 35 feet between the fence and the
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begi nning of their property. They actually have

sone pretty tall bushes or whatever you want to
call them
MEMBER ETHERLY: COkay.

MS. DA SILVA: Actually | spoke to them

as well. They were surprised they were notified at
al |

MEMBER ETHERLY: Thank you. So in
terms of the sight Iine between your proposed

addition to that house, that's going to be fairly
| ow key.

MS. DA SILVA:  Yes.

MEMBER ETHERLY: Thank you. Thank you
M. Chair.

CHAI RPERSON GRI FFI S: Ms. MlIler.

MEMBER M LLER: Wth the proposed
addition, would you not have the privacy fence
anynore?

MS. DA SILVA: No, we're still going to
have a fence because it's an alley. It is |lit, but
it's not really populated other than the trash
truck going through it. W will continue to have
the privacy fence.

MEMBER M LLER: Okay. | just couldn't

tell that by the pictures.
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MS. DA SI LVA: Actually | noticed that

one of the pictures in one of the pictures done by

M. Moore. He did a great job here with the
digital camera. | noticed that on one of the pages
the proposed addition - | think it's the second
page of his report - seenms to go all the way back

to the fence. The addition actually wouldn't quite
come this far. It would be nice, but it won't
quite cone this far.

CHAI RPERSON GRI FFI S: Yes, that's the
one image that was a little confusing. It's very
hel pful to see that. It's excellent to see that

with the di agram above it.

MS. DA SILVA: Right. [It's great.
CHAI RPERSON GRI FFI S: We'll let Ofice
of Planning get to their report. |Is there anything

el se?

MS. DA SILVA: No, that's it.

CHAI RPERSON GRI FFI S: Very well. Then
let's move on to Ofice of Planning' s report which
is recomrendi ng approval. It is Exhibit 22. Good
nor ni ng.

MR. MOORE: Good norning, M. Chair and
Menbers of the Board. |'m John Moore of the Office

of Pl anni ng. In general, the O fice of Planning
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will stand on the record in terns of supporting the
appl i cati on. I would like to address the question
fromthe Board Menber on the end whose name | don't
know because | have not had the pleasure to neet
hi m yet .

If you look at the bottom of page 2,
the Office of Pl anni ng' s rendering reflects
artistic freedons. The addition will be stucco.

It does appear in the proposal to be siding. W're

not that good yet. We'll get there someday but not
ri ght now. It's not to scale, so it may not
reflect the exact distance to the alley. It was

just done to give the Board sonme understandi ng of
the relationship between where the addition will be
and the alley. I'd be glad to try to address any
specific questions.

CHAI RPERSON GRI FFI S: Okay. Thank you
very nmuch, M. Moore. Actually it 1is always
appreciated the extra steps you go in terns of
graphically representing. I think we assunmed that
it was not to scale, but we have now clarified it.

Frankly, as | just said, with the diagram above
and then with the photographs and then with the
drawings that were submtted, it's fairly clear

what's happening here. Any other questions for the
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O fice of Planning, M. Moore, at this tinme? Does

t he Applicant have any cross exam nation questions
of the Office of Planning?

MS. DA SILVA: No.

CHAI RPERSON GRI FFI S: Good. Thank you
very much. Then the ANC. | don't see anyone here
representing the ANC today. It is Exhibit 21. | t
was tinmely filed. They are recommendi ng approval

Are there questions or clarifications on this from
t he Board?

MEMBER M LLER: | would just like to
note that the ANC in this case did neet the
statutory requirenments for great weight.

CHAI RPERSON GRI FFI S: Because t hey have
their ANC nenbers listed on the |etterhead. I's
t hat correct?

MEMBER M LLER: Yes. They showed their
vote. They showed their quorum

MS. DA SILVA: They canme by to visit
the |l ocation. Does that count?

MEMBER M LLER: They what ?

MS. DA Sl LVA: They actually cane by
and | ooked at the | ot before they voted.

MEMBER M LLER: That's great.

CHAI RPERSON GRI FFI S: VWhat we're
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briefly tal king about is in our regulations there
are specific things that the letter has to say, not
necessarily the process and what they have done.

MS. DA SILVA: Okay.

CHAI RPERSON GRI FFI S: Very wel | .
Cbvi ously they canme by, as you just said, but you
al so presented to the ANC. 1Is that correct?

MS. DA SILVA: Correct.

CHAI RPERSON GRI FFI S: | f there's
nothing else, | don't have any other governnent
reports attendant to this application. Let me turn
it over to the Applicant if you have any final

cl osing remarks, information, testinony for us.

MS. DA SILVA: No, | think we have
conplied with all of the requirenments for the
application. As | nentioned earlier, we just seek

the final decision now fromthe Board.

CHAI RPERSON GRI FFI' S: Okay.
Clarifications? |If not, | would nove approval of
Application 17041 pursuant to a special exception
to allow the addition to a single famly dwelling
under section 223 which is not neeting the rear
yard requirements at prem ses 3920 |Ingomar Street,
N. W I would add that the relief sought is also

attendant to the parking pad that is provided as is
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docunment ed today. | would ask for a second of the
not i on.

VEVMBER MAY: Second.

CHAI RPERSON GRI FFI S: Thank you, M.
May . It goes without saying that the requirenents
for the 223 have been net. Greater clarification
was brought. I would also strongly advocate,

al though it's not decisive or definitive on the
deli beration of the approval or non-approval, to
keep the privacy fence in back. It franmes that
alley fairly well and obviously adds some privacy
to your use of the property. That being said, any
ot her questions or deliberation on the nmotion? |If
not, | would ask for all those in favor signify by
sayi ng aye.

(Chorus of ayes.)

CHAI RPERSON GRI FFI'S: Opposed?

(No response.)

CHAI RPERSON GRI FFI S: Very well. Ms.
Bai |l ey.

MS. BAILEY: The vote is recorded as 5-
0-0 to approve the application. M. Giffis nade
the notion. M. May second. M. Zaidain, M.
Et herly, and Ms. MIler are in support.

CHAI RPERSON GRI FFI S: Thank you very
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much. I don't see any objection to having a
sunmary order on this. Unl ess anyone sees
differently, we can issue a summary order. That

will get you going a little bit quicker.

MS. DA SILVA: Thank you very nuch.

CHAI RPERSON GRI FFI'S: When do you start
construction?

MS. DA SILVA: Hopefully the first week
of Septenber.

CHAI RPERSON GRI FFI S: Excel | ent . Good
luck to you. Enjoy the addition.

MS. DA SILVA: Yes, the kids will enjoy
havi ng anot her bathroom  Thank you.

CHAI RPERSON GRI FFI S: I ndeed. Ms.
Bail ey, are you aware of any other business for
Board in the norning session?

MS. BAI LEY: Yes, M. Chairman, there
is a notion.

CHAI RPERSON GRI FFI'S:  Ri ght. Nobody go
anywhere. There is a notion before us. | know it
was delivered to Board Menmbers. We can take it up
very quickly. It is a nmotion of a request for the
BZA to expedite a hearing to July 29 and not on
Septenber 9. | believe that this application of 33

P Street LLC was adverti sed. It would have been
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noticed by now. |Is that correct?

MS. BAI LEY: M. Chairman, in al
honestly, | have not been working on this.

CHAI RPERSON GRI FFI S: Okay. That's
fine. It goes directly to where I land on this
particul ar situation. I think it would be fairly

important for it to be advertised and noticed even
if there is no indication that there my be
opposition. Onh, it has already been noticed.

So it has been fully noticed for the
Septenber 9. There are several difficulties that |
have in entertaining noving this up. First of all,
our July 29 has al ready been advertised, schedul ed,
and it's full. It doesn't nmean that we can't
squeeze another 13 to 15 hour day in. But | have
nore concern with the fact that nmoving this ahead
six weeks first of all throws everyone's schedul e
of f.

Part of the requirenments, which the
staff has ably pointed ne to, is that the Board
shall have the authority to expedite applications.

Clearly that's what this notion is comng in for.
But 3116.1(a) indicates the Ofice of Planning
recommends expediting the case and indicates the

reason an expedited process is necessary and
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desi rabl e. For us to have the authority to
expedite applications that wuld have to be
pr ovi ded. It is not my understandi ng we have that
from the Ofice of PlIanning. Is that everyone's
under st andi ng al so?

In which case, | don't think we can
even entertain noving this up. Not to nention I
think it has numerous difficulties in trying to do
that. So | would nove the denial of the nmotion to
expedite the hearing to July 29 and to maintain it
as schedul ed on Septenmber 9 and ask for a second.

MEMBER ZAlI DAI N:  Second.

CHAI RPERSON GRI FFI S: Thank you, M.
Zaidain. Any further deliberation?

MEMBER  ZAI DAI N: Schedul i ng i's a
chal l enge that we have to deal with every hearing,
despite the fact that I will not be here on July 29
whi ch has no bearing on this whatsoever. | think
at mninmum the precedential inpact this may have,
if we start letting this happen, it could spira

t he schedul e out of control in nmy m nd.

CHAI RPERSON  GRI FFI S: Good. That
brings up an interesting point, M. Zaidain, in
terns of the precedent. I was not in the notion

subm ssion conpelled to nmove the schedule for any
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very high threshold issue.

MEMBER ZAl DAIN:  Ri ght.

CHAI RPERSON GRI FFI'S: There didn't seem
to be a whole | ot of conpelling issues to bring us
there, wunderstanding that the Board is very well
aware of construction schedules and del ays. But
that being said, if there is no other coments or
deli beration, |I would ask for all those who support
the nmotion signify by saying aye.

(Chorus of ayes.)

CHAI RPERSON GRI FFI'S: Opposed?

(No response.)

CHAI RPERSON GRI FFI' S:  Abst ai n.

(No response.)

CHAI RPERSON GRI FFI S: Thank you very
much. Ms. Bail ey.

MS. BAILEY: The vote is recorded as 4-
0-1 to deny the notion for M. Jay Helman to nove
the Case Nunber 17047 to July 29. M. Giffis nmade
t he notion. M . Zaidain second. M. Etherly and
Ms. MIler are in support. There is not a Zoning
Comm ssi on nenber present at this tine.

CHAI RPERSON GRI FFI S: Good. Thank you
very much. Any other business then for the Board?

MS. BAI LEY: No, sir.
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CHAI RPERSON GRI FFI S: Excel | ent . | f

there is no other business, then let's concl ude the
norni ng session of July 22, 2003.
(Wher eupon, the above-entitled natter

concluded at 11:26 a.m)
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A-F-T-EFR-N-OON P-ROGCE-EDI-NGS

1:16 p. m

CHAI RPERSON GRI FFI S: Good afternoon,
| adi es and gentl enen. Let me call to order the
aft ernoon session of the Board of Zoning Adjustnent
22 July 2003. My name is GCeoff Giffis. | am
Chai r person today. Wth me is M. Etherly on ny
right and M. Mller. Representing the Zoning
Commi ssion is for our first case this afternoon is
M . Hannaham Representing the National Capital
Pl anni ng Conm ssion is M. Zaidain.

Sitting to ny far right is our Ofice
of Zoning staff. A very good afternoon to M.
Bailey and M. Moy. Copies of today's hearing
agenda are available for you. They are |ocated on
the wall where you entered into the hearing room
Pl ease take a copy if you need to see where you are
on the agenda. Qur agenda is not that conplicated
this afternoon. You are either first or second, or
you are part of a big application this afternoon
and you would know it.

So let me run through a few things that
are very inportant in presenting to the Board of
Zoni ng Adj ust nent. First of all, all public

hearings are required to be in the open and before
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the public. It should be known to you that all

proceedi ngs are recorded. The recordings becone

part of the permanent record in the case.

Therefore | ask several things. First
of all, when comng forward to speak to the Board,
you need to fill out witness cards. Wtness cards

are available at the table you entered into. They
are also available at the table in front of us.
Those two wi tness cards should be filled out and
handed to the recorder who is sitting on the floor
to nmy right. When com ng forward, please nmake
yoursel f confortable in front of a m crophone, turn
the mcrophone on and state your nanme and your
address for the record. You only need to do that
once. Then you can proceed.

The order of special exceptions and
variances this afternoon in our hearings wll be
the follow ng. First, we wll hear from the
applicant and any testinony of w tnesses that they
have. Second, we wll hear governnent reports,
O fice of Planning, Departnment of Transportation,
and other agencies that are attendant to the
appl icati on.

Third, we wll hear from the Advisory

Nei ghbor hood Conmi ssi on. Fourth, we wll hear
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persons or parties in support of the application.
Fifth would be persons or parties in opposition.
Sixth would be closing remarks by the applicant.
Cross exam nation of witnesses is permtted by the
applicant and parties. The ANC within which the
property is located is automatically a party in the
case.

The record on each case will be closed
at the conclusion of the hearing except for any
mat erials specifically requested by the Board. The
Board will be very specific on what is to be
submtted and when it is to be submtted into the
O fice of Zoning. After that information is
recei ved of course the record would then be finally
cl osed, and no other additional information would
be accepted into the record.

The Sunshine Act requires that public
hearings on each case be held in the open and
before the public. This Board my, however
consistent with its rules and procedure and the
Sunshine Act, enter executive session during or
after a hearing on a case. That would be for the
pur poses of deliberating on the case or for just
reviewi ng the record on the case.

The decision of this Board in contested
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cases nust be based exclusively on the public
record. Therefore we ask people present today not
engage Board Members in any conversation so that we
do not give the appearance of not deliberating
solely on the record. | would ask at this point if
everyone could turn off their cell phones and
beepers so that we don't have any disruptions in
t he hearing room
Let ne nove to any prelimnary matters.
Prelimnary matters are those which relate to
whet her a case can or should be heard today such as
request for post ponenment s, wi t hdr awal s, or
conti nuances or whether proper and adequate notice
has been provi ded. If you are not prepared to go
forward with a case today or if you believe the
Board should not proceed with a case today, | would
ask that you signify having a prelimnary matter by
com ng forward and having a seat at the table. Let
me ask staff first of all if +they have any

prelimnary matters for the Board that they are

awar e of .

MS. BAI LEY: Members of the Board and
to all, good afternoon. M. Chairman, there is a
prelimnary matter. It does not concern the cases

of the afternoon. However it was a matter that was
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dealt with earlier this norning. That concerns a
request from M. Jay Hullman (PH) concerning
Application 17047.

CHAI RPERSON GRI FFI'S:  Excellent. Thank
you very nmuch for that rem nder. Let's continue,
Board Menbers, very quickly and briefly. The
nmotion was deliberated on this norning in ternms of
denying the request for expedited hearing. One
point the Board was fully aware of however did not
on the record deliberate directly to or take any
action of is our rules that require the notions to
be all owed seven days for response of parties.

We had received a submssion from the
ANC whi ch was supportive of an expedited. We had
not received any other subm ssions and specifically
O fice of Planning. We did address the O fice of
Pl anning as part of the requirenent of the section
that would allow us to expedite hearings, but |
woul d nmove that we waive our rules for the seven
day response and ask for a second.

MEMBER ZAl DAI N: "1l second that.

CHAI RPERSON GRI FFI S: Thank vyou. The
reasoning for t hat is clearly, as we had
del i berated briefly on this norning, if we look to

not waiving that rule and not taking action on this
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notion, by allow ng seven days to pass, we would be
the Friday before the Tuesday of the hearing itself
which is being requested on the 29th. That woul d
| eave us the tinme to decide it on the 29th, the day
the hearing m ght take place if so approved.

I think it would be overwhelmngly
prejudicial to any participants and the parties in
the case if we were to postpone it that |ong while.

So | have no difficulty waiving our response tine
so that we m ght expedite action on this notion and
| ook for this case to be heard on the Septenber 9.

Any ot her comments? Very well. Let me just ask
for all those in favor of -- | guess we do need a
notion for that.

MEMBER ZAIl DAI N: You made the notion,
and | seconded it.

CHAI RPERSON GRI FFI S: | ndeed. Let ne
ask for all those in favor of waiving our rules for
notification response tine signify by saying aye.

(Chorus of ayes.)

CHAI RPERSON GRI FFI'S:  Opposed?

(No response.)

CHAI RPERSON GRI FFI S: Thank you all
very much

IVS. BAI LEY: That's t he only
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prelimnary matter that staff has, M. Chairmn.

CHAI RPERSON GRI FFI S: Excel | ent . Why
don't we call our first case of the afternoon then?

MS. BAILEY: That is Application Number
17042 of Carol MIller, pursuant to 11 DCVR 3104.1
for a special exception to allow a two story rear
addition to an existing single famly dwelling
under section 223, in the R4 District at prem ses
518 9th Street, S.E. That's in Square 949, Lot 48.

Wul d you please stand to take the oath? Wuld
you pl ease raise your right hand?
VHEREUPOQON,
CAROL M LLER AND FREDERI CK TAYLOR

were called as wtnesses and, having been first
duly sworn, were exam ned and testified as foll ows:

MS. BAI LEY: Thank you. Pl ease have a
seat at the table.

CHAI RPERSON GRI FFI'S:  Good afternoon.

MR. TAYLOR: Good afternoon. As you
just heard, we're seeking a special exception to
build a two story addition to a shotgun house on
518 9th Street, S.E. The existing lot is zoned R
4. It's 20 feet and change by just over 100 feet
i n dept h.

CHAI RPERSON GRI FFI S: Can | interrupt
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you just briefly?

MR. TAYLOR:  Sure.

CHAI RPERSON GRI FFI S: Can you state
your name and your address?

MR. TAYLOR: Par don ne. ' m Frederick
Tayl or, 1433 Ois Street, N E

CHAI RPERSON  GRI FFI S: You are the
architect. |Is that correct?

MR. TAYLOR: Yes, sir.

CHAI RPERSON GRI FFI'S:  Ckay.

MR. TAYLOR: Because the house doesn't
extend the full width of the lot, it's classified
as a sem -detached dwelling and is subject to a
smal ler | ot coverage requirenment. Furt her nore
because the side yard that's there is less than
five feet, that's included in the building area
As a consequence, the existing house, which is 950
gross square feet, counts toward a |ot coverage of
1,176.9 square feet or 56 percent of the |ot.

So the existing house is already over
the allowable | ot coverage with one bedroom  \What
we're asking permssion to do is to nmmke an
addition just |arge enough to put a kitchen in
pl ace of the existing kitchen which is to enlarge

it slightly and add a stair and enough space for a
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second bedroom above. That will bring it up to be
a two bedroom two bat hroom house.

Obviously the sinplest way to have done
t hat woul d have been to build another story on top
of what was already there which wouldn't have
changed the | ot coverage. But because of historic
preservation constraints, we sinmply didn't have
t hat option. W had to beat on the addition we
have with a sl edgehanmer to get Hi storic
Preservation Review Board to be willing to approve

it which they seenmed pretty enthusiastic about at

the tinme. That's about the story in a nutshell.
If you have any questions, 1'll be happy to take
t hem

CHAI RPERSON GRI FFI S: Excell ent. Thank
you for that background. You are not aware of any
opposition to this case at this tinme. Are you?

MR. TAYLOR: I am not aware of any
opposition to it. W have a letter of support that
is probably in the record that was sent by the
adj oi ni ng nei ghbor to the ANC. We have a copy of
t hat al so.

CHAI RPERSON GRI FFI'S: Okay. As you nmay
know, and it is very clear, the Board doesn't rule

based on the popularity contest. Obviously letters
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of opposition bring to light certain issues that
should come to the attention of the Board. Let ne
ask you a few prelimnary questions as you are
com ng out under special exception 223 which it was
witten to allow additions to non-conformng
structures. It's vyour testinony and your
under standing as the architect and having dealt in
t he nei ghborhood that the light and air avail able
to the neighboring properties wouldn't be inpeded
or unduly restricted.

MR.  TAYLOR Well, obviously a two
story addition is going to be shading a lot npre
than the one story extension houses there now.  But
it doesn't go further back or up than a house in
t hat | ocati on by ri ght coul d. It's ny
understanding that the anount of shade that is
going to create for the adjacent lot is not an
undue anount. It is not nore than the Zoning Code
itself anticipated.

CHAI RPERSON GRI FFI S: The neighbor in
the rendering that we're |ooking at which is also
in the record, if you are facing house, it's the
house on the left. That's a neighbor that's in
support of the application. They have seen the

pl ans and the renderings.
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MR. TAYLOR: That's correct.

CHAI RPERSON GRI FFI S: You don't find
that the privacy or enjoynment of the adjacent
nei ghbor hoods woul d be somehow conprom sed.

MR. TAYLOR: Because it's on the |ot
line, we can't put in wi ndows facing the nei ghbor
to the north. So there's not going to be any
privacy issues with that property. To the back and
to the side, you are on an alley. So | think
there's no nmeani ngful reduction of privacy for any
ot her adj oi ni ng property. The location of
where the house is nowis simlar to all the other
properties in the neighborhood. We're pretty far
back actually from the rear setback line. There's
a 20 foot, and we're 28 feet back fromthe rear | ot

line. There's a m ni mal anmount of fenestration on

t he side. I don't see that as being any sort of
probl em

CHAlI RPERSON GRI FFI S: Okay. In your
under st andi ng as t he architect and al so

representing the property owner, the addition along
with the original building you don't find or have
any evidence that it would wvisually or in
character, scale, or mterials intrude on the

street line or any views fromthe neighbors.
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MR. TAYLOR: The rendering was chosen

specifically to show as nuch of the addition as
woul d possibly be visible from the street. A
couple of steps further north or further south and
it's conpletely hidden. Because it's on an alley
it is wvisible. Again this is where Historic
Preservation Review Board and | got down to inches
of discussion. The height of it is actually a one
and a half story addition. The eve where it neets
the wall is slightly Iower than full height of this
door. We pulled the roof down on it to mnimze
t hat .

CHAI RPERSON GRI FFI S: | see. To be
clear, our regulations don't preclude it from being
vi si bl e. The |anguage 1is actually "visually
i ntrude” which seems to put sone negative
connotation. Then in the entire regulation section
that you have to satisfy it tal ks about scale and
character. So the point is does it fit in the
nei ghbor hood.

MR. TAYLOR: Well, | designed it, so
naturally I think that it fits wonderfully.

CHAI RPERSON GRI FFI S: You need to say
t hat .

MR. TAYLOR: This is the view from the
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all ey side which shows the addition relative to the
house. There was sone debate with the Historic
Preservation Review Board about directions of
gabl es. Ot her suggestions were nade by someone
from Capitol Hi Il Restoration Society as a way to
run the gables. The board nmenbers thought about
that and said no we like the way it is.

They felt that it was a strong addition
to the neighborhood that showed that you could do a
substantial addition to a small house in a way that
was sensitive and not overpowering and preserved
the general form of the original which is a little
shot gun. As you know, Historic Preservation has
grappled with that quite a bit in the past couple
of years. They had sone concerns, and they felt
this addition met their concerns.

CHAI RPERSON GRI FFI S: Excel | ent . The
mat eri al of the existing building is wiod sidi ng.

MR. TAYLOR: It's wood siding. That's
correct.

CHAI RPERSON  GRI FFI S: You have a
cenent .

MR.  TAYLOR: A cenment fiber siding.
It's a paint grade material so that visibly it can

be made to match wood. You have probably dealt
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with this or seen it. It goes under the trade nane
of Hardy Plank. It paints well, and it holds well.
CHAI RPERSON GRI FFI S: | think it's an

excellent alternative to vinyl siding.

MR. TAYLOR: That was never an option.

CHAI RPERSON GRI FFI S: | ndeed. Very
wel | . That's the questions | have. Just a small
comment, when | was first reviewing this case, of

course | go to the drawings first, so | always | ook

at that to understand the project. | | ooked and I
t hought -forgive nme for saying this - that's a
nm serabl e addition. Of course, | was | ooking at

the one story out front thinking that the two story
was the original house and then the original was
bei ng built on. Al t hough I n speci a
exception 223 this Board does have ful
jurisdiction over all of the design, so we could
meddle if we felt like it. However | don't think
in this case it's actually needed. Actually one of
the strongest points of it is the step in that you
made in terns of transition from the existing to
the new. That really helps facilitate each
st andi ng al one.

Wth the addition, the shotgun existing

is helped quite a bit in ternms of just siting on
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the lot but also giving it a little bit nore
presence and nmassing on the site. That's all |
need to say with this. Ot her questions from the

Board at this tinme? M. Zaidain.

MEMBER ZAl DAI N: Yes, | have a question
regarding the side yard. Actually I will open this
guestion up to anybody who wants to answer it. I
think the situation we have before us, even though
it's under 223, is one that we have dealt with in
the past in the sense that this is a sem -detached
dwelling that's required to have a side yard on the
resulting free standing side.

We've had this problem before. This is
a simlar situation in ternms of what's existing in
ot her cases, i.e. Pritchard. This is not
Pritchard. I guess |I'm struggling with if this
were a variance case why the five foot would be
required. It seens to nme that it would have to be
eight. | just want to nmake sure |I'mcl ear.

| know we're wunder 223, and this is
mnorly relevant | guess | should say. Vlhen a
sem -detached dwelling has a common division wal
that's not a party wall. Correct? This is not a
party wal | .

MR. TAYLOR: That's correct.
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MEMBER ZAI DAI N: That it's required to

have a side yard on each free standing side. R4
there are no side yards required. So |'m wondering
where the five foot comes from It seens to ne
that I would read that R4 is one of those zoning
regul ati ons that says you are not required to have
a side yard but if you are it should be a m ninmm
of eight feet.

I'"'m getting a lot of perplexed |ooks
her e. If I'm conpletely out of the realm of
under st andi ng, please tell ne. I think it's
i nportant to understand because we get these sem -
detached dwellings that do not share any party
wall, but it's a free standing wall with no side
yard. \What happens on the resulting free standing
side? For sone Board Menbers that have been here
for a while that should ring some bells in
subm ssions we've had. | just want to make sure
"' mcl ear.

CHAI RPERSON GRI FFI S: That's probably

why you are not getting any comments.

MEMBER ZAl DAI N: Yes, maybe, | don't
know. | guess nmy first question is where is the
five foot side yard. Maybe | should wait and ask

this question of OP when they give their report.
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CHAI RPERSON GRI FFI S: Well, they are

certainly able to answer if they have answer if
they want to address that.

MR. TAYLOR: This is ny reading of this
side yard and rear yard setback requirenment in the
Zoning Code. There's a provision that states that
yes eight foot is the required side yard for a
det ached or sem -detached dwel |l i ng.

MEMBER ZAl DAI N: Ri ght .

MR. TAYLOR: There's also a provision
in that section that says in the case of a house
built before 1958 an extension may be mde to a
house with a less than required side yard. You can

have a smaller side yard provided it's not |ess

than five feet. There's a dead mnimm of five
feet.

MEMBER ZAl DAI N: I do recall that.
You're right. That settles my question. | have

sone strong --
CHAI RPERSON GRI FFI S: l'm sorry, M.
Zaidain. Wat | was doing was trying to find that.
It is under 405.8. “In the case of buildings
built before May 1958, a side yard |less than eight
feet wide, an extension or addition nay be made to

the building provided that the wdth of the
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existing side yard shall not be decreased" - of

which this is not decreasing the side yard and
provide further that the width of the existing side
yard shall be a mninmum of five feet."

MEMBER ZAl DAI N: Ckay. That provided
the clarification | need. We've had some ot her
i ssues before the Board regarding whether or not

that side yard is required, how big it should be

et cetera when it comes to sem -detached houses

that don't share a party wall. | saw the five
f oot . I did not see that regulation in it. So
t hat explains nmy confusion. Thank you. | have no

ot her questions, M. Chair.
CHAI RPERSON GRI FFI S: Any ot her
gquestions fromthe Board?

MEMBER ETHERLY: Just two very quick

guesti ons. Is there any plan to extend the
retaining wall? | notice from the pictures that
are provided in Exhibit 5 - and they are great
pictures - the retaining wall stops at a certain
poi nt .

MR. TAYLOR: Right.
MEMBER ETHERLY: Is there any plan to
continue that to the end of the alley?

MR. TAYLOR: Toward the back you nean.
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MEMBER ETHERLY: Yes, sir.

MR. TAYLOR: | would hope so. At this
poi nt, we are designing to neet concerns of boards.

We're not getting into any nore issues than we

have to. I would love to. Quite honestly part of
it will be an issue of budget.

MEMBER ETHERLY: | under st and. My
second question. I'"m just curious. You really
can't see it on this illustration, but that's okay.

There's a dormer wi ndow that's just on the top

t here.

MR. TAYLOR: That's correct.

MEMBER ETHERLY: What is that w ndow
view fron? |Is that the second floor bathroon? |

note that there is also a closet up there as well.
MR. TAYLOR: What we're doing is
parking a bathroom in the m ddle. Again we wll
have to massage that plan sone to make that work.
It's a very small bathroom Having a bathroomw th
an intrusion into the head room which is within
the anmount that's allowable under code, but still
it's not fully eight feet the whole size of the
room If we put the dormer in, we can get that
little part of the house up to eight feet and get

sone light in. It will be above shoul der hei ght so
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that it won't cause problens in the shower.

MEMBER ETHERLY: Excellent. Let's dea
with the privacy issue. As you are |ooking out
with regard to adjacent neighbors, that w ndow
doesn't present any issue in ternms of sight-lines
ei t her into the bathroom from vyour privacy
st andpoi nt but as well as going out.

MR. TAYLOR:  No.

MEMBER ETHERLY: Okay. Thank you.
Thank you, M. Chair.

CHAI RPERSON GRI FFI'S:  Yes, Ms. Ml er

MEMBER M LLER: | was wondering if you
could just address the claim set forth in Exhibit
27 by Capitol Hill Restoration Society that you
m scal cul ated the | ot occupancy.

MR. TAYLOR: Yes, we have addressed
that actually. What we did the first tinme, through
the first nunbers you got was we didn't include the
little side yard that is less than five feet. The
definitions in the Zoning Code is any side yard
that's less than five feet, which is what we have
here, has to be counted toward the building area.
So we miscalculated the existing building size by
definition as well as the addition, so we had to go

back and recal cul ate the nunbers.
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The other thing that required us to do

was to shave off about five inches of the w dth of
the addition to make sure that there were five feet
remai ni ng beside that so that you didn't have to
count that or we would have been in trouble. It
actually increased the amount of the existing
building from 45 percent | ot coverage to 56 adding
t hat 200 square feet of side yard.

It pushed the total area of t he
bui | di ng proposed up to 66 and change. W anmended
the nunbers in the application, and | dropped that
off with M. Nero. If there is any m scal cul ation
now, it's nickel and dinmes not big nunbers. So
we're within what we can ask you to give us.

MEMBER ZAl DAI N: It's below 70 percent
is what you are testifying.

MR. TAYLOR: Yes.

MEMBER ZAl DAI N: Has the Capitol Hill

Restorati on Society seen those revised plans?

MR. TAYLOR: I haven't sent them
revised plans. They called me on Thursday and
brought this to ny attention. | called M. Nero

and said what do | need to do to address this.
MEMBER ZAl DAI N: We're not requiring

you to resubmt to them | was under the
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understanding that this letter canme in, you
addressed the issue, and this is the anended
cal cul ati on sheet.

MR. TAYLOR: s it a real ness? " m
sorry. If it's a real nmess, it's the anended
cal cul ati on sheet.

MEMBER ZAl DAI N: No, but | can read it
so it's fine. Thank you.

CHAI RPERSON GRI FFI'S: Ot her questions?

MEMBER ZAl DAI N: Just as a matter of
speaking, | would clear the matter up wth the
Capitol Hill Restoration Society and |let them know
that you took care of the issue.

MR. TAYLOR: well, | told them | would
give them credit for helping me prevent wasting
everybody's tine today.

MEMBER ZAlI DAIN:  Ckay. Thank you.

CHAI RPERSON GRI FFI S: Any ot her
guestions? Anything further you want to illum nate
for the Board?

MR. TAYLOR: |'m satisfied.

CHAI RPERSON GRI FFI S: Okay. We'll cone
back to you for <closing remarks. Let's go to
Ofice of Planning which is Exhibit 25 in the

record. They are recomendi ng approval, and they
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have a very thorough report. Good afternoon, sir.

MR. L AVSON: Good afternoon, M .
Chai rman and Menmbers of the Board. M nane is Joe
Lawson. |'"m a devel opnent review specialist with
the D.C. O fice of Planning. Just very briefly,
t he subject property is located in the Capitol Hil
Hi storic District. It's md-block and fronts onto
9th Street, S.E. Directly to the south is an alley
and to the rear is a wder alley.

The property is currently devel oped
with a small shotgun type house. The existing
dwelling is not connected to the adjacent two story
house whi ch provides a setback along the common | ot
l'ine. But it is considered a sem -detached
dwelling rather than a detached dwelling because
the Zoning Regulations define a dwelling as sem -
detached when one side wall is either a party wal
or alot line wall as is the case here.

The owners wsh to remove a small
exi sting back addition and construct a new addition
to the rear of the house. The overall style and
materials of the addition would match those of the
exi sting house. The proposed |ot coverage woul d be
greater than existing resulting in a special

exception request pursuant to section 223. The
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addition was originally proposed to continue the
current slightly non-conform ng setback |ine of the
house resulting in the special exception request
for side yard setbacks.

Subsequent to filing the report, OP was
informed that the calculations pertaining to | ot
occupancy were done incorrectly and that a side
yard of less than five feet of width was required
to be included in | ot coverage. In this case, by
OPs cal cul ations, the existing side yard setback is
about 4.6 feet. So the existing |ot occupancy is
about 60 percent. The proposed | ot occupancy woul d
be about 73 percent under the fornmer plan.

Section 223. 3 permts by speci al
exception the |lot occupancy of a maximum of 70
percent. As such, the Applicant has decided to
reduce the requested | ot occupancy to approximately
66. 7 percent by naking the addition conformto the
five foot required setback. This is within the
ampunt for which the BZA can grant a special
exception. This also renoves one special exception
request as the addition would provide the required
five foot setback. OP supports this change and
continues to feel that the addition neets the

section 223 test.
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It would have mninmum inpact on the
streetscape and in OP's opinion would add |ess of
an inpact on air, light, and privacy for the
nei ghboring lot than a conform ng solution woul d.
The change to increase the side yard setback would
add m ni mal inpact on the design which has received
recommendati ons of approval from both the Historic
Preservati on Revi ew Board and ANC- 6B.

No ot her district, depart nment, or
agency has expressed opposition to the proposal.
As such, OP recommends approval of the special
exception request. Thi s recommendat i on i's

consi st ent with the Conpr ehensi ve Pl an and

generalized line use map and would not underni ne
the integrity of the Zoning Regulations. Thi s
concl udes ny report. I'm avail abl e for questions

or clarification. Thank you.

CHAI RPERSON GRI FFI'S: Great. Thank you
very nuch. One quick clarification in section --
First of all, do you have a copy of the O fice of
Pl anni ng' s nmeno?

MR. TAYLOR: Not with ne.

CHAI RPERSON GRI FFI S: You have seen it
t hough. You have reviewed it.

MR. TAYLOR: Yes.
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CHAI RPERSON GRI FFI S: Very wel | . Just
for clarification, item nunber 2 in the graph
that's 405 which is the side yard. Is that
correct? | think it is. You say 401 then side

yard five foot mnimum and 401 is the m ninum | ot
di mensi on.

MR. LAWSON: |'m sorry.

CHAI RPERSON GRI FFI S: It's fine. I
just wanted to clarify that because actually what |
was | ooking at after | read 405.8 which dealt wth
the side yards is the fact that to allow that you
have to have a five foot mnimm which is what |
read. However 405 is covered under 223. That was
your understanding as you wote this and revi ewed
it. Correct?

MR. LAWSON: That's correct.

CHAI RPERSON GRI FFI S: Ckay. I n which
case, we're all set to go. Any ot her questions
from the Board Menbers at this tinme? Does the
Appl i cant have any questions of O fice of Planning?

MR. TAYLOR: No, |'m fine.

CHAI RPERSON GRI FFI S: | could say it
very officially and procedurally. Do you have any
cross exam nation of the Ofice of Planning?

MR. TAYLOR: No, sir.
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CHAI RPERSON  GRI FFI S: That usual |y

clears up what that is. In which case, again it's
an excell ent report. | f there's no other
clarifications or information needed, let's nove
on. Ch, one quick question. Wy do we have so
many agencies reporting on this one?

MR. L AWSON: The application was
referred to those agencies as a standard natter of
cour se.

CHAI RPERSON GRI FFI S: Ri ght, as nost
are. But why would we have responses?

MR. L AWSON: | think it's partly
because we're getting better at referring them and
even nore so because we're getting better at
naggi ng them for responses.

CHAI RPERSON GRI FFI S: | nt eresti ng.
Ckay. I thought this was a huge case comng in.
We have WASA We have Fire. We have DHCD. You
guys are pretty inportant down there in Capitol
Hill.

MR. TAYLOR: I may have sone questions
subsequent to this but not now.

CHAI RPERSON GRI FFI S: Okay. el |
let's get through the governnment reports then you

can ask or you can give your information. I bring
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that up because we just note that all of those are
at t ached. Of course they are exhibits. ANC- 6B,
what exhi bit nunber is that? Do we have a report?

MEMBER M LLER: | have in ny notes that
t he ANC phoned in their support.

CHAlI RPERSON GRI FFI S: You presented to
the ANC. Is that correct?

MR. TAYLOR: Yes.

CHAI RPERSON GRI FFI S: Did you get a
witten letter fromthenf

MR. TAYLOR: We did not get a witten
response fromthe ANC.

CHAI RPERSON GRI FFI S: Okay. s the
O fice of Planning aware of any written response.

MR. LAWSON: We're not aware of a
written response. | did speak to the chair of the
comm ssion who indicated that the comm ssion voted
to support the application. The chair indicated
that she would send in a witten response, but |
never received one.

CHAI RPERSON GRI FFI S: Okay. el |
there it is. That's all the government reports |
have attendant to this application unless other
Board Menbers are aware of others or the Applicant

is aware of others. Is there anyone here today
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attendant to Application 17042 to give testinony

either in support or opposition? You can cone
forward at this time. |If there is not anyone here
to give testinony, let's turn it over to you for
any closing remarks that you m ght have.

MR. TAYLOR: |'m pretty remarked out at
this point.

CHAI RPERSON GRI FFI'S:  That's okay.

MR. TAYLOR: | see no reason to del ay.

The questions have all been asked that needed to
be aired out today.

CHAI RPERSON  GRI FFI' S: Okay. You
i ndi cated that you m ght have a qui ck questi on.

MR. TAYLOR: It's a question about the
way the rules work for future reference that |
don't need to deal with right now. | can call M.
Lawson on my own tine.

CHAI RPERSON  GRI FFI S: Okay. That
sounds great.

MEMBER  ZAl DAI N: I was informally
di scussing with the Chair there for a second. You
say that there are revised plans where you shaved
off five foot of the addition.

MR. TAYLOR: Five inches.

VMEMBER ZAl DAI N: Fi ve i nches.
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MR. TAYLOR: And all 1 did was change

the dinmension that was indicated so that you have
in the record sonething that yielded the five foot
si de yard.

CHAI RPERSON GRI FFI S: Ri ght . We have
two | and surveys. One has an indication of a five
f oot .

MR. TAYLOR: That's correct.

CHAI RPERSON GRI FFI S: That is to deal
with the | ot occupancy issue.

MR. TAYLOR: That's correct.

MEMBER  ZAl DAI N: So the existing
setback went from roughly 4.6 to approximtely
five.

MR. TAYLOR: It has to be a m ninmum of
five.

MEMBER  ZAl DAI N: M ni nrum of five,
right. But that's the alteration.

MR. TAYLOR: That's correct. That's
the only change. We'll just squeeze everything in.

MEMBER ZAl DAI N: Okay. Thank you for
the clarification. Five inches and five feet are a
big difference.

MR. TAYLOR: Yes.

CHAI RPERSON GRI FFI S: Then for
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clarification in terns of procedure, if this was to
nove ahead to a notion and approval, of course,
we' re approving the plans that were in the record.

In order to facilitate that, we need to you put in
t hat pl an. So if you would provide that into the

record if it's not already in.

MR. TAYLOR: | gave copies of that to
M. Nero. | dropped those off on Friday.
CHAI RPERSON GRI FFI S: | see.

MR. TAYLOR: They shoul d be there. | f

they are not, | can certainly make an extra copy.
CHAI RPERSON GRI FFI S: No, | have it.
" m sorry. Just note when you go down to pull

permts for this, this is what they are going to
reference. So it won't change from what you show
here in ternms of anything that would affect the
relief that was granted. Does that make sense?

MR. TAYLOR: | think so. In other
words, we're going to show thema five foot setback
on that side of the house and they are going to
check agai nst that and not the 4.6.

CHAI RPERSON GRI FFI S: That's correct.
You are going to show the same footprint, the sane
| ot occupancy, sane side yards as you represented.

I wouldn't inmagine anything would be dramatically
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changi ng anyway. Very well. Anything else then?
Any other questions, clarifications,
comments at this time? |[If not, then | would nove
approval of Application 17042 of Carol MIller for
the special exception under 223 to allow a two
story addition to the rear of an existing single
famly dwelling at prem ses 518 9th Street, S. E. |

woul d ask for a second.

MEMBER ZAl DAI N: | second, M. Chair.
CHAI RPERSON GRI FFI S: Thank you, M.
Zai dai n. | think it's pretty clear in the record

and full on this in terms of the special exception.

It was clear that this addition not only won't
i npede the light and air wuse, enjoynment, or the
vi sual aspect of the neighboring and surrounding
area but wll in fact provide a fairly nice
i mprovenent to an existing structure of sone
character.

Actually, it didn't conme out but it's
pretty clear in the drawings that you are going to
have one heck of a nice alley elevation. So you
may be using that nmore than your front door. V\ho
knows? That's just nmy opinion. Any other coments
or deliberation on the notion at this tine? | f

not, | would ask all of those in favor of the
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notion signify by saying aye.

(Chorus of ayes.)

CHAI RPERSON GRI FFI'S:  Opposed?

(No response.)

CHAI RPERSON GRI FFI'S:  Any abst ai ni ng?

(No response.)

CHAI RPERSON GRI FFI S: Thank you.
Pl ease record the vote.

MS. BAILEY: The vote is recorded as 5-
0-0 to approve the application. M. Giffis nade
the notion. M. Zaidain seconded. M. Mller, M.
Et herly, and M. Hannaham are in agreenent.

CHAI RPERSON GRI FFI S: Excell ent. Thank
you very nmuch. If you also have questions about

procedure, the O fice of Zoning staff is incredibly

able to help you with that. So you can actually
stop next door or give them a call anytine.
Anyway, enjoy the afternoon. Thank you for your
patience.

MS. BAI LEY: Is this a summary order

M . Chair man?

CHAI RPERSON GRI FFI S: Yes, | have no
objection to a summry order. M. Bailey, when you
are ready.

VS. BAI LEY: The next case is
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Application Nunmber 17039 of M. and Ms. John

McAdans, pursuant to 11 DCMR 3103.2, for a variance
from the building height and story Ilimtations
under section 400, and a variance from the gross
floor area (GFA) restrictions of the Wesley Heights
Overlay District under subsection 1543.3, to allow
the attic dornmers and additional GFA of an existing
single famly detached dwelling to remain in the
Wesl ey Heights Overlay District/R-1-B District at
prem ses 2708 44th Street, N W The property is

| ocated in Square 1340 on Lot 35. Please stand to

take the oath all those persons who wll be
testifying in this case. Pl ease raise your right
hand.

VWHEREUPOQON,

PATRI CI A MCADAMS, JOHN  MCADAMS, AND ROSALI ND
LAZARUS
were called as w tnesses and, having been first
duly sworn, were exam ned and testified as foll ows:

MS. BAILEY: Thank you.

CHAI RPERSON GRI FFI'S: Good afternoon.

MR. GELL: Good afternoon, M. Chairman
and Menbers of the Board.

CHAI RPERSON GRI FFI'S:  Junp right in.

MR.  GELL: Thank you, M. Chairmn.
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The case before you is a request for variances for
2708 44th Street, N.W which is an area that faces
the park on the east side and is an area of fairly
substantial houses. The Wesley Heights Overlay
District has certain requirenments that the Zoning
Adm ni strator felt were not met in this case.

The house was built back in “98, was
finished in "99, and sold in "99. It wasn't until
sonetime after that the Zoning Adm nistrator
notified the builder t hat there were sone
violations of the Zoning Code particularly wth
respect to the nunber of stories on the building
and al so the gross square footage. We don't know
what the builder did with that letter, but it never
got to the owner because at that point the house
had been sol d. | guess the builder felt it wasn't
hi s probl em

So the owner wasn't aware back in 99
of any problenms. There were a series of exchanges
of letters back and forth between M. Timopns and
the Zoning Adm nistrator and council nenbers and a
nunmber of ot her people.

CHAI RPERSON GRI FFI S: Let ne interrupt
you, M. Gell. The letter you just referenced in

1999 that the owners, your clients, didn't receive,
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was that an official designation from the DCRA, or
was it one of these conmunication letters?

MR, GELL: "Il take a look at the
letter.

CHAI RPERSON GRI FFI S: Is the letter in
the record now?

MR. GELL: It's in the record, yes.

CHAlI RPERSON GRI FFI S: Then we've read

MR. CGELL: You have it. | think it was
i n Novenber.

CHAI RPERSON GRI FFI S: | thought vyou
were referencing a letter that was out there, but
you hadn't ever seen it.

MR. GELL: No, the letter | believe was

in Novenber of that year, and the house was sold in

April.

CHAI RPERSON GRI FFI'S:  Ri ght .

MR. GELL: So it was some tine after.
As | said, there was an exchange of letters back

and forth because M. Timons, rightly as it turned
out, was saying that the house had been built
i mproperly, didn't conply with the code. But it
wasn't until the end of Jlast year that any

comuni cation cane to M. and Ms. MAdans.
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That's three and a half years later
when they were copied on a letter which said that
there were problenms with the house. Subsequent |y
they received an order - this was back in March -
telling themthat they had to abate the violations,
specifically gross floor area and the nunbers of
stories.

CHAI RPERSON GRI FFI'S: \Where are we with
the gross floor area?

MR. GELL: The two are tied in
t oget her. Subsequently the Zoning Adm nistrator
has determ ned that in fact the gross floor area
was not exceeded.

CHAI RPERSON GRI FFI S: Do we have that?

We have notes all over the record saying that DCRA
is trying to figure it out and they're going to |et
us know.

MR. GELL: You should have that letter.

|'"d be happy to give you the copy that | have.

CHAI RPERSON GRI FFI S: When did you get
it?

MR. GELL: \What he says is that there's
5,600 square feet that's countable under the Wesley
Hei ghts Overlay zone. They are allowed over 6, 300.

So they are substantially below the gross floor
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area which pronpted a letter fromnme to you asking
for a refund of the $800 that we paid for the
vari ance.

We don't contest that the nunbers of
stories was inproper. The way the District counts
stories is you count at the grade in front of the
house. I ndeed the grade is really at the garage
| evel, that is the basenent |evel.

CHAI RPERSON GRI FFI S: Ri ght .

MR.  GELL: To get to the first story,
you have to walk up a flight of stairs. In the
back however, the grade is at the first floor |evel
so there's a substantial slope.

CHAI RPERSON GRI FFI S: Okay. Let nme
just try to follow the whole chronology with this.

Then we have sonme specific things that we woul d
like you to address. Your resubmtting or
reclarification, the July 16, 2003 submission is
t he cal cul ations of the GFA. You have listed out
hel pfully vyours, the builders, and the Zoning
Adm ni strator. What nunbers are these taken from
for the Zoning Adm nistrator? |Is that tied to the
letter that we're going to get from DCRA?

MR.  CGELL: | have no idea how he

reached his conclusion, but he cane out amazingly
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close to what | had. | had a few --

CHAI RPERSON GRI FFI S: VWhen were they
done then? When did the ZA do it?

MR, GELL: Wthin the |ast couple of
days.

CHAI RPERSON GRI FFI S: | got you. So
conceivably it's the sanme nunbers we're about to
get fromthe DCRA letter.

MR. GELL: The letter that you have is
fromthe ZA

CHAI RPERSON GRI FFI S: Okay. | don't
have it yet. It's com ng down. It's getting

| ogged in and copi ed.

MR.  GELL: He's saying 5, 600. | said
5, 570.

CHAI RPERSON GRI FFI S: So these are the
nunbers.

MR. GELL: And | have no idea how he
reached his. He didn't Jlay out his nethod.
Presumably he followed the nethod that | did
because that's what the overlay zone calls for. In

the Wesley Heights Overlay District, you count the
basement gross floor area first by excluding the
first 600 square feet of the garage. 1In this case,

the garage is less than 600 square feet so that's
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excl uded. Then you take the area of the w ndows.
In this case, there were two not |arge w ndows.
You nultiply that by five. That's your basenent
gross square footage.

CHAI RPERSON GRI FFI S: Ri ght . s the
Board fairly cl ear on t he square f oot age
cal cul ati ons and the uni queness of the overlay? If
not, we can spend tinme clarifying, but 1 think
we're pretty clear on that. VWat 1'd like to do,
M. Gell, intrying to be alittle expeditious with
this, I think the Board clearly acknow edges that
this is not your every day nornmal variance case.

We have actually spent quite a bit of
time looking at this and reading the record. What
| would like you to do is briefly go through the
tests for the variance and how you believe that
this makes it. Then, and | think nmore inportantly,
|"d like you to discuss the estoppel and | aches.
We will have sonme specific questions regarding the
est oppel and | aches when we get there.

If you wouldn't mnd, | know it wll be
a little bit of a reiteration. But 1'd like you
just to run through the uniqueness, practical
difficulty, and not inpairing the intent or

integrity of the zone plan.
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MR. GELL: Woul d the Board prefer that

| not put on M. and Ms. MAdans to talk about
their involvenent in this?

CHAI RPERSON GRI FFI S: "Il |eave that
up to you whet her that supports your case. | think
the record is pretty clear on the chronol ogy and
what's happened here. But I'm not precluding you
from doing that since they can be a very inportant
part. What | don't think we need to do is get into
a |lot of discussion. | have no idea what they are
prepared to testify, but | don't need to hear a | ot
about we didn't know and the m scomrunication and
all of that. | think it's substantial on
the record of when notification was made. There
was at mninmum three years that passed before the
owners of the house were even notified that there
m ght have been a problem and then it becane a
probl em So the foundation is there for that.
Board Menbers, if you feel differently. I think
that's the point of which we now need to deci de.

"Il be quite frank. In ny review of
the case - and | haven't heard the entire case yet
- 1 think that the case for a variance is perhaps a
little weak. However the case for estoppel and

| aches is quite conpelling.
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So that is a huge nove for this Board
to entertain and to go in that direction as | know
you are aware. So what | want to do is really air
all of the issues that are going to need to be
involved. That's why | say | think we're going to
have sone specific questions regarding that.

MEMBER M LLER: M. Chairman, this
m ght be a question of order, but | just want to
say if we are thinking about going in the direction
of estoppel and laches | would just want to nake
sure that we have in the record exactly the
chronol ogy of what the owners knew when and what

they relied on and didn't know.

M. Gell, you nmade reference to an
exchange of letters. I['"'m not sure we have the
exchange of letters or whether we need to. | want

to make sure if you intend us to have them that we
know exactly what they are. Al so, vyou nmade
reference generally to three and a half later that
you were copied on the letter. | want to nake sure
that | know exactly what that letter is.

MR. GELL: Yes, M. MAdanms, when he
received the notice from the Zoning Adm nistrator,
did ask for whatever was in their file. That's how

we got the letters. That's how we know that there
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were indeed some |letters. The letters were not to
him or from him He wasn't aware of them But
they were really M. Timons trying to get the
Zoning Administrator to cite the building for being
non- conf or mant .

We're agreeing that in fact there were
nore stories than would be required. By the way,
the builder got approvals on all the plans - |
guess this is sonmething else you are aware of -
i ncluding the plans that show the dornmers. So the
Zoning Adm nistrator right from the beginning had
approved the plans. They were built in accordance
with the plans that were approved.

It was subsequent to the sale that the
Zoning Adm nistrator |ooked and decided that they
had not |ooked enough at the plans and in fact
there were four stories based on the way they
cal cul at ed. | want to be sure | don't |eave
anyt hi ng out. You would like M. MAdans to talk
to you a little bit about what he knew and when he
recei ved noti ce.

CHAI RPERSON GRI FFI'S: Well, conceivably
that's chronol ogy you can put together

MR. GELL.: That's al | in nmy

subm ssions, but 1'd be happy to have him repeat
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CHAI RPERSON GRI FFI S: | like a nice
ordered bullet pointed schedule. For instance, |'m
writing down events, of which we have a lot of. W

have two permts, the permt approvals, and we'll
get the dates on those. Let's make sure that we
have the letters that you keep tal king about. We
have Exhibit 8 which is August 29, 2002. It is to
Par ker Wbol ri dge. It's on Timons |etterhead, and
it's signed by Wlilam Ti mons. That's one.

MR. GELL: We did not include all of
the letters that were in the file. Vhat we
included were the ones that we thought were
rel evant.

CHAI RPERSON GRI FFI S: Ri ght . Let's
make sure that we have what you think we have.
Exhibit 11 is to Council Menber Patterson from
Armando Larenko. We also have Exhibit 12 from DCRA
to M. Lipnick signed by also M. Armando Larenko.

I have the Densel Noble of July 21, 2003. You are
saying that this is the first docunent that went to
t he McAdans.

MR. GELL: That's in Novenber.

CHAI RPERSON GRI FFI S: No, July. No, it

woul d have been before that. So Novenber 26 from
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no, it says from M. MAdans.

MR. GELL: | think I have here all of
the ones that | submtted to you. Wor ki ng
backwards it's Novenmber 26, 2002, Novenber 21,
2002, August 29, 2002 from M. Timons, the
i nspection notes from the department along wth
sone pictures.

CHAI RPERSON GRI FFI'S:  Ri ght .

MR, GELL: The February 26 letter to
M. Timmons from M. Love in which he says he
doesn't see there's anything the District can do
about this.

CHAI RPERSON GRI FFI S: February 26,
2002?

MR. GELL: February 26, 2002.

MR. MOY: It's Exhibit 9, M. Chairman.

MR. GELL: In that letter, he says that
the property presents a quandary of retroactive
enf orcenent.

CHAI RPERSON GRI FFI'S:  Ri ght .

MR. CGELL: So the District even as |late
as February 26, 2002 didn't believe that there was
anything they could do. So they didn't take
action. But then subsequently they did. There's

the Decenber 21 letter to Kathy Patterson from
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David Cl ark. There's the January 21, 99 letter

from Larenko to Council Menber Patterson and a June
18, 99 letter from Larenko to Lipnick. | believe
that's the first one that told him that the
District had decided that there were violations.
That was a few nonths after he had sold the
property.

CHAI RPERSON  GRI FFI S: This is two
nont hs after the sale of the property.

MR, GELL: The property was sold Apri
14, " 99.

CHAI RPERSON GRI FFI'S:  Ri ght .

MR. CGELL: \What | left out were all the

letters from M. Timons saying why isn't the

District doing sonething. There are a slew of
t hose, but none of them went to the owners. They
all went to the District, one official or the
ot her.

CHAI RPERSON GRI FFI'S:  So there would be
no reason for this to show up in any title search
It's a new house, but there wouldn't be anything
on the record that would have evidenced itself at
the sale of the property.
MR.  GELL: M. MAdanms has recently

refinanced, and there was nothing on the title even
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now. When did you refinance, M. MAdans?
MR. MCADAMS: Yest erday.
MR. GELL: Yesterday.

CHAI RPERSON GRI FFI'S:  Ckay.

MR.  GELL: You have the petitions.
That was sonething else | was going to have the
McAdanms talk to. [It's the fact that nearly all the

nei ghbors have signed a petition. W' re not aware
of anybody that wants to see the building changed.
The ANC voted 5-0 to approve it.
| shouldn't testify, but the chairman
of the ANC said he heard from M. Timobns |ust
before the neeting and that M. Timobns was
satisfied that we were doing the right thing and
had no problem with the variance. | think M.
Ti mons was sinply concerned that if something was
going to happen that was different from what the
Wesl ey Heights Overlay District permtted that it
be done properly. This is why we're pursuing this
appl i cati on.
CHAI RPERSON GRI FFI'S:  Okay. Very wel .
Let's have you speak directly to the estoppel
first. Then we'll go to |aches. Then we'll go
into the quick variance. Your subm ssions for the

variance are fairly clear as are the others. But |
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do think we need to invoke a little nore
information on this.

One of the things we just tal ked about
is clearly nothing would show up in title search or
in closing or as just testified refinancing. So
there was an act of good faith that everything was
okay at least in regards to zoning. What ot her
i ssues address that issue? Are there any other
facts that revolve around that? It's hard to have
additional facts of +there was no evidence of
anyt hi ng wrong.

MR. GELL: G ve ne one second.

CHAI RPERSON GRI FFI'S:  Sur e.

MR. GELL: On the estoppel issue, the
maj or case in this area is Weck versus the
It's a 77 case decided in "78. In the Weck Case,
that's the test for estoppel. That is (1) a party
who is acting in good faith, (2) acting on
affirmative acts of a nunicipal corporation, (3)
makes expensive and permanent inprovenents and
reliance there on, (4) the equity strongly favor
the party invoking the doctrine, and that of course
the reliance of the party nust be justifiable.

Clearly the McAdans are acting in good
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faith. I think even the Board recognizes that.
Clearly there were affirmative acts of a nuniciple
corporation in approving the permts. The buil der
went and nade the inprovenents and in fact built
the building in reliance there on. Now | can't
speak to the buil der. We don't have him here. I
have not talked with him We're not trying to
defend the builder in any way here. But we also

haven't seen evidence that the builder acted in bad

faith.

We think the equity strongly favor the
party envoking the doctrine. The reliance on a
building permt was justifiable. The District

Zoning Ofice takes on the responsibility of
checking all of the plans and nmaking sure that they
do comply. W think it's justifiable to rely on
that unless there was sonme other notice at sone
point to the contrary.

CHAI RPERSON GRI FFI S: Very well. I's
M. MAdans able to answer some of those points
also? It would be good to have him introduce into
evi dence his testinony about acting in good faith.

| think that's a good idea.
MR. GELL: Let me at this point invite

himto come forward and Ms. MAdans if she would
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like to as well.
MR.  MCADANMS: My name is John MAdans.
' m pleased to be here. I'mnot really pleased to
be here.

CHAI RPERSON GRI FFI S: That' s okay. We
i ke honesty.

MR. MCADAMS: Obvi ously whenever you
are buying a hone, you work through brokers. That
is the process we went through. W were
transferred here. W weren't famliar wth
Washi ngton when we noved here. This is our first
purchase in Washi ngton havi ng noved from Chi cago.

So we worked with nultiple brokers over
tine. We visited, primarily ny wife, probably 100
hones.  You'll renmenber the market in 98 and "99
was extremely hot. So it was hard to find a hone
and then be the |ucky bidder. So we had a high
degree of reliance on our brokers finding homes and
showing them to us and being |led down the way that
way .

CHAI RPERSON GRI FFI S: Was there any
i ndi cati on when you put a contract on this or were
| ooking at it or was there any even anecdotal
information that said this is a house that's

saddled with an issue? Not hing at all was ever
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given to you.

MR. MCADAMS: No, when we first visited
t he house, we were with a realtor. The buil der,
Billy Lipnick, was actually there. He showed us
around. We literally bought it on the spot.

CHAI RPERSON GRIFFI'S: So from that tinme
seeing it even going through closing, the builder
never disclosed that there were these letters going
back and forth or that there m ght be an issue.

MR.  GELL: The letters didn't start
until after the sale. The first letter canme sone
nont hs | ater.

CHAI RPERSON GRI FFI S: That would be
first indication that the builder had that there
was sonmebody | ooking at this as problematic.

MR. GELL: That's right. The file that
we were provided with has nothing to Lipnick before
that tine. Now there was another issue that had
been Dbrought to the attention of the Zoning
Adm ni strator. That had to do with the siding of
t he house. Lipnick was told that he had to nove it
back which he did. So he conplied with that order,
but there was nothing about the dornmers or the top
story or anything |ike that.

CHAI RPERSON GRI FFI' S:  Ckay.
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MS. MCADAMS: I'd like to add to the
situation. When | spoke to the builder, right
after we had purchased the home, | asked him why he
didn't put closets in the attic. He said because

it's really not set up to be a bedroom space. So

t hat was one issue.

The second issue was that | asked the
buil der for a set of plans on the house. | said
may | have them because if there needs to be an

el ectrical problem fixed or plunmbing problem that
it would be very helpful to have a set of plans

He said our conpany's policy is that we do not give

out any set of plans to you. | said why is that.
He said that's just our conpany policy. So we
never had a set of plans to our hone. That was

anot her issue.

CHAI RPERSON GRI FFI' S:  Okay.

MS. MCADANMS: But | mght add thirdly
that when you are in the process of noving your
life is very hectic. | had a daughter who was a
teenager. M push was to nove into a house, to get
settled, and to spend as nmuch tine as | could with
her because it was going to be over in four years.

So | wasn't particularly focusing on problens

within the house.
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CHAI RPERSON  GRI FFI S: Ri ght . How

fam liar were you with D.C. zoning and | ooking at
t hese houses?
MS. MCADANES: Well, any house that |

| ooked at really was a much ol der house that needed

renovati on. | can't tell you. I think nmny
husband's wwong. | think |I | ooked at nore than 100
homes.

CHAI RPERSON GRI FFI S: But did you have
any famliarity with D.C. zoning? |If you wal ked up
to this house, could you have said according to the
D.C. Zoning Regulations this is clearly four
stories?

MR. MCADAMS: If | could answer that --

CHAI RPERSON GRI FFI S: Actually let nme
just investigate something briefly here.

MS. MCADAMS: No.

CHAI RPERSON GRI FFI S: VWhen you said
that the builder indicated that attic |evel was not
set up for bedrooms, how did you understand that to

be, that noney wasn't expended to finish off that

| evel ?

MS.  MCADAMS: Well, at least comng
from Chicago, | know that a room is considered an
addi tion or whatever you want to call it if it has
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cl oset space to it. If it doesn't have closet
space, it's really not considered a viable room
So that was nmy question to him of why didn't you
put a closet in here so it could becone a viable
space.

CHAI RPERSON GRI FFI S: Vhat does
"vi abl e" nmean?

MS. MCADAMS: For me, it would be --

CHAI RPERSON GRI FFI S: No, for Chicago
bui l ding or zoning | aws.

MS. MCADAMS: Usabl e. My space in ny
attic --

CHAI RPERSON GRI FFI S: You mean usable
as a bedroom or usable as any room Every roomto
be usable has a cl oset.

MS.  MCADANMS: No, well, | guess |
want ed sone storage space not open space. So for
me, it had to be practical.

CHAI RPERSON GRI FFI' S:  Okay.

MS. MCADAMS: It was just open. It is
open.

CHAI RPERSON GRI FFI S: What |'m trying
to understand is what was your understandi ng com ng
after the builder indicated that he didn't put

closets in that top level. Your thought was --
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MS. MCADAMS: Gee, | would like to have

sone storage here to put something away in.

CHAI RPERSON GRI FFI S: That's where he
|l et the carpenter stop and didn't want to pay him
to build closets. O was there a fundanental
reason why closets weren't built on that |evel?

M5.  MCADAMS: | asked where's the
storage. Qur house is an open house. It's all
open. There's very little storage in our house.

CHAI RPERSON GRI FFI'S: | see.

MS. MCADAMS: Everything is open. You
go from the first floor to the attic. It's not
like an older hone. O der homes are nore
conpartnentalized.

CHAI RPERSON GRI FFI S: | have an ol der
home, and | don't have a |ot of closets.

MS. MCADAMS: Right.

CHAI RPERSON GRI FFI S: Nonet hel ess, |
under st and your point.

MS. MCADANMS: And you would think in a
newer home you would have nore closet space, but |
didn't.

CHAI RPERSON GRI FFI S: | see. So your
concern in looking at that was nore how you are

going to use it. You wanted storage. Wiy weren't
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closets built on that |evel?

MS. MCADAMS: Ri ght . How would | use
t he space?

CHAI RPERSON GRI FFI S: I'm sorry. I

interrupted you. You were going to say sonething,

M. MAdans.

MR.  MCADANMS: I really don't have
anything to add. My point was we don't know the
zoning |l aws here. I can't say we really know the
zoning laws in Chicago. In |looking at wvarious

homes throughout Washington and particularly in
Wesl ey Heights to ny eye anyhow this didn't appear
to be out of line with other hones.

CHAI RPERSON  GRI FFI S: Okay. That
brings up an excellent point. M. Gell, can | have

you turn off your mc so that we don't have

feedback? |'m going to have you guys |eave your
mcs on. You did nost of the |ooking at these
houses. How many did you look at in this

nei ghbor hood adj acent to this area?

MS. MCADAMS: In Wesley Heights?

CHAI RPERSON GRI FFI'S:  Yes.

MS. MCADAMS: | in fact |ooked at two
ot her hones.

CHAI RPERSON GRI FFI S: In looking at
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your houses and the profile you were giving your
brokers, it was anal ogous or they were simlar in
terms of square footage and lot size, not exact,
but you were | ooking for a 5,000 square foot house.

MS. MCADANMS: We actually did not give
our brokers square footage idea of what we were
| ooki ng for.

CHAI RPERSON GRI FFI S: Let ne ask it a
different way then. How many houses did you | ook
at that were simlar to this one, and did you see
simlar situations in terms of utilization of
fl oors?

MS. MCADAMS: Okay. We never | ooked at
a house this | arge.

CHAlI RPERSON GRI FFI'S:  Large but just in
ternms of floor |ayout, was there sonething outside
of size that struck you as terribly unique about
t his house?

MS. MCADAMS: Yes, it was new and it

was fi nished. I have in the past renovated five
honmes. They have all been old hones, and | know
what it is |like to go through renovation. We

started on that path in Washington. All the hones
that we | ooked at were all old.

As a matter of fact, the way that we
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bought this honme was that we were going to make

another bid on a hone in Wesley Heights because it

was still on the market. | was so stunned that it
was still on the narket. | mentioned the home to
the realtor. To the realtor, | said as a back up

let's look at two or three other homes that are for
sale in the neighborhood so that we have sone idea
of what's conparabl e. The hone that we |ooked at
in size was not conparable, but it had appeared to
me to be the nost finished home in the sense that |
woul dn't have to hire a contractor to take out the
kitchen, to take out a bathroom

CHAI RPERSON GRI FFI S: Okay. But in
terns of the conparables then on other houses you
| ooked at, the utilization of floors --

MS. MCADANS: W didn't |ook at any
ot her house conparable to ours. This was the first
house and only honme that we had seen at this size
and | mght add price. W were not in the price
range of the house that we bought when I did all ny
| ooki ng.

CHAI RPERSON GRI FFI S: When you first
saw this driving up to the house, did this house
seem out of character to you for the nei ghborhood?

MS. MCADAMS: No, what | was really
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focusing on were the trees and the | andscapi ng.

CHAI RPERSON GRI FFI S: Okay. Good.
think I've gone as far as | can with those. Do you
have anything to add, M. MAdans?

MR. MCADAMS: No.

CHAI RPERSON GRI FFI S: Al right. As |
understand your testinony, essentially you went
about it in a normal course of action of getting a
br oker and | ooking at hundreds of houses. It was a
hot market. There were different |evels and
vari ances of houses conditions and such. You found
this, and it didn't seem that odd for the
nei ghbor hood or obviously for the price because you
bought it or the utilization of the space. There
was no other indication that there m ght have been
sonething in error regarding this building. I's
t hat correct?

MS. MCADAMS:  Yes.

CHAI RPERSON GRI FFI S: In ternms of the
affirmative acts of the nuniciple corporation, M.
Gell, you have addressed nobst of it. It really
goes back to the builder in terms of building this.

I think I could expand on the record at this point
that the MAdans had a reliance on the nunicipal

corporations act that had a new house built. l's
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t hat what you are proposing today in the record?

MR. GELL.: Wuld vyou repeat that
pl ease?

CHAI RPERSON GRI FFI'S: That the reliance
in terms of the McAdams on the affirmative acts of
t he nmunicipal corporation of which they would have
relied would have not been directly to them They
were not relying specifically on the act but had
basis for their faith in the fact that the house
was new, recently conpleted, and therefore would
have had the assunption that it was approved by
muni ci pal acts.

MR. GELL: | think nmore than that. Had
the Zoning Adm nistrator discovered his n stake,
t hat woul d have been made known to the builder. |
t hink the buil der would have had to disclose to the
purchaser that there was indeed a problem As it
was, | don't know of any evidence that shows that
he had a reason to believe that there was a probl em
at the time that he sold the house.

So the affirmative act also cones in a
failure or a lack of any notice that indeed the
Zoning Adm nistrator had a problem wth the house.

More than that, had M. MAdams or the title

conpany or anybody else |ooked at the plans that
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were on file down at the DCRA, they would have seen
that the Zoning Adm nistrator had signed off on the
original plans and the revisions. So there
certainly is an affirmative action in the respect
that had there been anything other than that they
would have had notice and wuld have acted
accordingly.

CHAI RPERSON GRI FFI S: Okay. M. Gell
do you want to direct witnesses or point us in the
record of expensive and pernmanent inprovenments that
the reliance is based on?

MR. GELL: M. MAdanms said sonething
when you were talking. |'msorry.

CHAI RPERSON GRI FFI S: The third point.

Just reiterate again how expensive and permanent

i nprovenents were nmde on the reliance of these

acts.

MR. GELL: Well, the house sold for
nearly $2 mllion. I ndeed, according to the
advertisenment, it was supposed to have 7,000 square
feet. That's also in the record. Obviously it's
substantially less than that. I don't know if
that's an answer to your question or not. Per haps

| didn't understand it.

CHAI RPERSON GRI FFI S: Vel |, what other
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per manent i nprovenent costs were put into it? For
instance, why isn't the argunment on that the house
could easily be sold?

MR. GELL: The house can be sold now?

CHAI RPERSON GRI FFI S: Yes, if it found
that the house was purchased on the thought that
they had this additional story that they were going
to utilize, as they may be doi ng now, and they find
that's not a Ilivable situation, could they not
regain any of their investment by reselling it?

MR. GELL: There are a nunber of ways
that | would say that they would not cone out
whol e. The one obvious question is why can't they
sue the builder for the trouble he's caused.
That's a very specul ative situation. He's going to
rely on laches and estoppel just as we are
asserting | aches and estoppel.

| can't say now that the MAdans are
going to, will definitely, are guaranteed a win in
a suit with a builder. So we're left with the fact
that the McAdans may very well be the only ones to
lose in this situation. If they were to sell the
house and they didn't have this zoning relief, they
woul d have to sell it with an understanding on the

buyer that there were these problens which neans
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they would get far |ess noney than they would have
gotten had they been able to sell the house wth
the relief.

CHAI RPERSON GRI FFI S: What ' s your idea
of what this is really talking about in ternms of
est oppel ? Is it not the actual, as it states,
per manent i nmprovenents one made to a property?

MR.  GELL: The permanent i nprovenment
was the fact that the house was built in accordance
with the plans that had the dorners.

CHAI RPERSON  GRI FFI S: Okay. el |
there it is. If the McAdanms wouldn't mind sitting
at the table because this is nmch nore |egal
argument than normal for a variance. Let me just
state out first of all the Board, in order to make
a decision and deliberate on this, needs to ask al
sorts of questions.

So it may cone across that we're going
in one direction. It is not worth assum ng what
direction we're going to because we have to explore
all these. | may be talking to two attorneys, so |
don't need to explain all that. But | am not one,
so | often find great intrigue with this.

It's inmportant for us to flush out both

sides of these argunents. That's why obviously M.
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CGell is here to assist you with that. This may be
pushing the realm of it, but was it a permanent
situation or inprovenent to purchase this house and
to relocate into Washington, D.C ?

MS. MCADAMS:  Yes.

MR. MCADAMS: The reason we came here
was a job transfer. So we were comng to
Washi ngton and chose to live in the District.

CHAI RPERSON  GRI FFI S: So someone
indirectly one mght assert that there was an
expensive and certainly substanti al change or
i nprovenent in terns of purchasing a building that
was al ready built. I think M. Gell brought out a
very inportant poi nt in that the permnent
i nprovenent was to build the structure itself.
That allowed you to have the opportunity to nove
into it which would have gone back to the reliance
on the municipal actions. M. MIller, did you have
guestions?

MEMBER M LLER: Yes, could you confirm
to nme the date that you purchased your house?

MR. MCADAMS: April 14, 1999.

MEMBER M LLER: When was the first tinme
that you had any notice that there was a problem

with the zoning?
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VMR. MCADAMS: O ficial notice, | can't

tell you the date. | believe it was Novenber " 02.

MR. GELL: The one you were copied on
was November ~02.

MR. MCADAMS: In Novenber 02, there
was a letter witten to M. Timmons that | was
copi ed on which gave me notice, if that's official
notice. But nothing was addressed to ne at that
poi nt .

MEMBER M LLER: Could you state for the
record who M. Timmons is?

MR.  MCADANMS: |'"m sorry. M. Ti nmons
is a neighbor who has been active in informng the
city of the potential zoning violations.

MEMBER M LLER: 1'msorry. A neighbor?

MR. MCADAMS: He's a nei ghbor.

MEMBER M LLER:  Who what ?

MR.  MCADAMS: He's the one who has
witten to the city, or whoever he wote to, the
Departnment of Consumer and Regulatory Affairs.
He's been witing to them about the house.

MEMBER M LLER: So was he a neighbor
who had a problemw th the house?

MR.  MCADAMS: He lives on Garfield

about two and a half bl ocks away. He doesn't have
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a specific problemwith the house itself as far as
i npacting his living.
MEMBER M LLER: What was his problenf

What was his interest in it?

MR.  MCADAMS: You have to ask M.
Ti nmons.

MS. MCADANMS: If I may just comment on
this situation, when | realized that we were

notified of a problemwith our home, first of all,
we received a phone call that there was a problem
wi th our house.

MEMBER M LLER: Okay. | want to just
make sure | have the chronol ogy. April 14, 1999
you buy the house.

MS. MCADAMS: Right.

MEMBER M LLER: Then the letter from
M. Tinmmons is Novenber 2002.

MR.  MCADAMS: | have a copy of that
letter right now. The letter addressed to M.
Ti mmons that we were copied on is dated Novenber
21, 2002.

MEMBER M LLER: Okay. Then you started
to say, M. MAdans, that you got a phone call
earlier.

MS. MCADAMS: | received a phone call
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earlier - and | can't tell you when - to tell wus
that we were going to receive a letter that
notified us that there was a problem with our hone.

| tried to ask the question | don't understand why
there's a problem and who is saying that this
problem is caused. The wonman that answered the
gquestion - and | don't know her title --

MR. MCADAMS: Dorris Wbodridge.

MS. MCADAMS: Dorris Wodri dge.

MEMBER M LLER: Excuse ne. Dorris
Woodridge, is she the one who made the phone cal
to you that you are tal king about?

MS.  MCADAMS: Yes. | said who is
conplaining, | don't wunderstand this. She went
t hrough the issues. She said | cannot tell you the
person's name until you are officially cited. I
was extrenmely upset. l'"m sorry to bore you with

this, but I think it's an inportant point.

CHAI RPERSON  GRI FFI S: Let me just
i nterrupt. | would answer the question directly,
and we'll get through this a |ot quicker. Wat we
need to know is nore of timng. We'll get into

substance. \What year was this that the call cane?
You said it was earlier than the November 21, 2002

letter.
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IVS. MCADANS: Yes, maybe a nonth

bef ore.

CHAI RPERSON GRI FFI S: Okay. So we're
tal ki ng whatever it is.

MS.  MCADAMS: It was a warning call
that we would be receiving a citation.

CHAI RPERSON GRI FFI S: But you didn't
tal k about the substance or anything.

MS. MCADAMS: Right.

MEMBER M LLER: But the November |etter
is not the letter she was referring to. Is it?

MS. MCADAMS: | don't know. It was
when we were first getting a visit from the Zoning
Board to come to our house. They wanted to enter
our house to |ook at our house to see what was
wrong with it.

CHAI RPERSON GRI FFI S: Okay. we'll make
one clarification for the record. The Zoni ng Board
that you are in front of doesn't have a team that
goes and inspects but DCRA does. That's who was
| ooki ng at your house.

MS. MCADAMS: COkay. |'msorry.

MEMBER M LLER: In this phone call from
Dorris Wbodri dge, she said you would be getting the

letter. She couldn't tell you who was making the
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conpl ai nt s.

MS. MCADAMS: Ri ght .

MEMBER M LLER: Did she also say that
you would be getting a visit by sonmebody dealing
with zoning in the District government?

MS. MCADAMS: Yes, she said soneone has
to cone and inspect your hone.

MEMBER M LLER: Did sonmeone do that?

MS. MCADAMS:  Yes.

VEMBER M LLER: When was t hat ?

MS. MCADAMS: | can't tell you. It's
been so long ago. | didn't keep a diary.
CHAI RPERSON GRI FFI S: M. Gell, is that

the inspection report that we have?

MR. GELL: Yes, | believe it is.

CHAI RPERSON GRI FFI S: Whi ch woul d have
been 8/13/02. This is the note that nmakes sone
difficulty in interpreting because there seens to
be a word scratched out.

MR. GELL: That's correct. But this
notice of violation says the inspection was on
Novenber 18, 2002. | have another correction to
the record. | don't have a copy of the notice that
Ms. Woodridge was talking about, but there's a

reference in the letter that we were copi ed on.
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In fact, this is a letter back to Ms.
Woodridge from M. MAdans acknow edgi ng the notice
of violation Novenber 18. We're still talking
about a week or two. This is at the end of 2002.
So there was a notice of violation apparently on
November 18. That was the sanme day as the
i nspecti on. That's when M. MAdans asked Ms.
Woodridge to send him copies of the file.

VMEMBER M LLER: When did you get the
notice of violation?

MR. GELL: It was Novenber 18.

MEMBER M LLER: ['m sorry. Ms.
McAdanms, | assunme you were the one who was given
t he notice.

MS. MCADANMS: | was the one who signed
it, so |l let the person into the house. They cane

with a piece of paper in order for us to conme to

the house you have to sign it. So | assune
what ever date it was. | didn't get a copy.
MR.  MCADANMS: I'"m |l ooking at sone form

that's dated Novenber 18 that says date of notice.
MEMBER M LLER: Would it be fair to say
t hat Novenber 18 notice of violation was your first
official notice that your house was in sone type of
vi ol ation?
NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

165
VMR. MCADAMS: First official witten

notice, yes.
MEMBER M LLER: Okay. So we have that
est abl i shed. Is there a tine that you had first

unofficial notice?

MR. MCADANMS: Well, this phone call
that preceded it. I would call that an unofficia
notice. It's when we were told we mght or mght
not get an official notification. It was not

confirmed.

MS.  MCADAMS: But ny point is when |
received this | asked Ms. Whodridge if she could
name the conplainer. | said who is doing this

what's the point. She said she couldn't do it. I

asked if other honmes had been cited as well as
m ne. She said yes they had been. | said can you
at least give nme the addresses. She said | can

give you one address. She gave nme one address. I
wal ked by the house. It was a new hone.

Then there was another new honme built
across the street. | knocked on the door of the
new honme and asked were you cited by this governing
body. They said yes we were. M point in bringing
this up is that any of the new hones that were

built in our area were cited. W just happened to
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be one of the new hones.

MEMBER M LLER: So you were one of
several honmes were cited.

MS.  MCADAMS: Yes, well there were
t hree new honmes --

MR. GELL: W really don't know the
reasons they were cited. M. MAdans is obviously
giving you her experience. I'"'m not sure how
relevant it is to the fact that they got their
notice three and a half years after they bought the
house.

MS. MCADAMS: Ri ght .

MR. GELL: | think we've established
t hat every which way.

MEMBER M LLER: Let nme ask you this
just to stick to the elenments we are |ooking at.
|"d like to ask the McAdans how t hey woul d say they
woul d be prejudiced if they don't get the relief

that they are asking for here.

MR. MCADAMS: Well, 1'd personally fee
very much as a victim I bought a honme in good
faith. | spent | think a |large sum of nopney to do
t hat . I had lawyers who checked it for the
closing. | filed immediately with the city to nake
sure that the title changed. I had no
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notification. | feel as though I have been harned
that this comes up at this stage of the gane.

[ believe the honme fits into the

conmmunity well. I think it is an attractive hone
physical ly. It is not out of line with the other
homes in the area, although | understand the

technicality that we are dealing with here. So |
feel harnmed, prejudiced, and outraged over the
whol e thing to be honest with you.

MEMBER M LLER: It may be obvious to
you, but can you articulate for the record how
exactly you are harned?

MR. MCADAMS: | am harnmed if there has
to be any corrections done to this hone. | don't
know what action would be taken. But to the extent
that there is a requirenent that action be taken to
adjust the home in any way, shape, or form that
will be an expensive proposition | i magi ne
Therefore I will be harnmed out of pocket.

MEMBER M LLER: Thank you.

MR,  GELL: In his letter, the Zoning
Adm ni strator suggests that the problem is the
dormers. So presumably the dornmers would have to
be be renoved in order to change that froma story

to not a story. It would not require reducing the
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size of the house because once it's not counted as
a story it's sinply a three story house with a
gross square footage that's permtted in that
district. So the expense would be in the |abor and
materials and so forth of renoving the dorners.
Cbviously it's also in the loss of value to the
house and | oss of the use of a great deal of that
house.

MR. MCADAMS: If I can add to |oss and
val ue, the resale value of the house would be hurt
because the aesthetics of the house would be
changed if anything were done to those dornmers.
That would also be damaging to the whole
nei ghborhood if the value of that home went down.
So | think I"'minjured financially for the cost of
any changes and for the reduction in the market
val ue of the house. | think the neighborhood is
equally hurt, not out of pocket for repairs but
certainly for the value of the property within the
i mredi ate area.

CHAI RPERSON GRI FFI'S:  Ckay. Very good.

Addi tional questions, Ms. Mller?
MEMBER M LLER: No.
CHAI RPERSON GRI FFI S: Any ot her

questions from the Board? Let's nove on very
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qui ckly then. Let's go to the Ofice of Planning

report. We have quite a bit of what they are
putting in. If they would Ilike to introduce
t hensel ves and hi ghlight anything in their report.
MS. ROBERTS: Good afternoon, M .

Chairman and Menbers of the Board. "' m Maxi ne
Brown Roberts representing the Ofice of Planning.

Here's our analysis of this application. We
| ooked at or concentrated on the variance portion.

The estoppel we're not involved in since that is
sonet hi ng outside of our purview So we did not
conment on that portion. The variance, we
do not think from the subm ssions that the
Applicant has met all the provisions of the
variance test. Therefore based on those things,
our report recomended denial. We did have sone
conversations w th DCRA. However it is not our
opi nion that we got any direction from them on how
this case could be resolved. Therefore based on
that, we are |ooking at recommendi ng denial of the
vari ance. If we had additional information, we
woul d definitely take a second | ook at it.

CHAI RPERSON GRI FFI S: VWhat sort of

addi tional information would you be |ooking for?

MS. ROBERTS: Sone of the cal cul ati ons,
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a little bit nore explanation on what were sone of
the things that -- In an interpretation from DCRA,
they did say sonmething about the definition of what
a top story is from another story. | don't think
the OFfice of Planning got a handle on that.

CHAI RPERSON GRI FFI' S:  Ckay.

MS. ROBERTS: W did try to get sone
additional information fromthem W did ask them
to cone here today, but they declined. So we're
turning over the recomendation to the Board.
Thank you, M. Chairman.

CHAI RPERSON GRI FFI S: Good. Thank you
very nmuch. We appreciate it. M. Gell, any cross
exam nation of the Ofice of Planning?

MR. GELL: Yes, thank vyou, M .
Chai rman. Has the O fice of Planning now concl uded
that the gross floor area is less than what is
permtted in Wesley Heights under the overlay zone?

MS. ROBERTS: We were depending on DCRA

to tell us whether that was correct or not. We
didn't receive this letter that they sent us. It
woul d take us another day or so. We did not
anal yze what they gave us. Based on our
calculations, it was our interpretation that the

variance for gross floor area was not required.
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But like | said, we were depending on DCRA to | ead
us in that direction.

CHAI RPERSON GRI FFI S: Okay. But you
are open to reinterpretation after |ooking at that
i nformation.

MS. ROBERTS: Yes.

CHAI RPERSON GRI FFI S: Next questi on,
M. Gell.

MR.  GELL: Yes, have vyou seen the
houses on either side of this house?

MS. ROBERTS: I did not personally see
them Just for clarification, this is not ny case.

"m just sitting in today. But from di scussions
with M. MGCettigan, he said he did go for a site
visit and | ooked at the houses and | ooked at the
area and did not believe that this house stood out
or was any different fromany of the others. There
are others in the area that are nuch |arger than
this.

MR. GELL: Yes, thank you very nuch for
t hat . In the two houses that are shown in the
pi ctures in your report, would you agree that the
two houses are on hills putting them at a nuch
hi gher grade than the street?

MS. ROBERTS: Yes, | would agree with
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t hat .

MR. GELL: And both houses are three

story houses.

MS. ROBERTS: | don't think | want to
comment on that because | didn't see the houses.
|'"m just looking at the pictures here. | don't
think | have enough information to nmake that

j udgenent .
MR. GELL: You would probably prefer to
be on a beach in the Bahamas |like M. MGettigan.

| can't imgine why he would want to mss this

heari ng.

MS. ROBERTS: I won't coment.

MR,  GELL: On page 3 of the report,
there's a reference to the Conprehensive Plan. It

says that "granting the variance would allow an
increase in gross liveable floor area that
represents an over use of Iland and would not
stabilize the neighborhood.” It further says that
"granting this variance would be inconsistent with
the objectives and policies of the Conmprehensive
Plan." G ven that the only thing cited there was
gross floor area, and now that we know the gross
floor area is nuch less than was originally

believed, wuld you agree therefore that the
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Comprehensive Plan is not affected or is not
violated in any way?

MS. ROBERTS: | would agree with that.

MR. GELL: You also cite in the report
section 1541, the Wesley Heights Overlay District
regul ati ons, which says that "the purpose is to
preserve in general the current density of the
nei ghborhood and to preserve existing trees, access
to light and air, and the harnonious design and
attractive appearance of the neighborhood.”™ Wuld
you say that if the dornmers were taken out there
woul d be any significant difference in the way the
trees are affected by this?

MS. ROBERTS: No, | don't think so.
However, the overlay also requires three stories.
Based on the interpretation, | think when this
report was nmade was that is was four stories.

MR. GELL: But what makes it a story is
the dornmers and not the height of the building, so
the building would remain the sane height. Woul d
there be any difference with respect to the trees?

MS. ROBERTS: No, | don't think so.

MR. GELL: O access to air or light?

MS. ROBERTS: No.

MR, CGELL: Woul d the neighborhood be
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nore attractive if the dormers were taken off?

MS. ROBERTS: | don't believe so. I
think the overlay has three portions. Qur
concentration was how it met the requirenment in
(a).

MR. GELL: ['"m sorry. That's on the
trees.

MS. ROBERTS: Pardon ne?

MR. GELL: How it net the requirenent.

MS. ROBERTS: On (a) because it says
the Wesley Heights Overlay has three purposes with
(a), (b), and (c).

MR. GELL: Right.

MS. ROBERTS: So where we may differ is
on (a). When this report was witten, | think we
were concentrating on (a). It doesn't have an
i mpact on the existing trees.

MR. GELL: Right. What's the inpact on
(a)?

MS. ROBERTS: VWhere it tal ks about the
current density in the neighborhood. The
requi renment under the overlay would be for three
stories instead of four. \Wen we |ooked at it and
what this report is based on was that it had four

stories.
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MR. GELL: Now on page 6 of the report,

you conclude that the error in granting a building
permt for the dormers and interior renovations
does create an exceptional situation.

MS. ROBERTS: Right.

MR,  GELL: So is it fair to say that
the Office of Planning agrees that there is indeed
a uni queness here, an exceptional situation?

MS. ROBERTS: Yes, but there is also
three portions to the variance request.

MR. GELL: | understand.

MS. ROBERTS: | f you |l ook further down,
it talks about practical difficulty. Those were
al so incl uded.

MR. GELL: I'"'m only referring to the
exceptional situation.

MS. ROBERTS: COkay. | agree with that.

MR. GELL: M. Chairman, those are al
the questions | have for the O fice of Planning.
Did you want ne to say a few words about practica
difficulty and anything further on estoppel and
| aches?

CHAI RPERSON GRI FFI S: Let me first of
all see if there is anyone here fromthe ANC. Yes

| do. VWat 1'd |like to do is put that into a
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conclusion for you, so you can wap it up. Then
we'll go fromthere. Let's get through the rest of
the pieces which should not take that much nore
tinme.

Is a representative from ANC-3D here
today to present a report? |If not, we can note it
in the record. It is dated July 9. It's Exhibit
30. ANC did consider and recommended that BZA

approve the application in this case.

The basis for approval, if | mght just
paraphrase and go to the |last paragraph, is "to
bring to an end a long tangled case."”™ That would
be through approving the variances. I[t's not

necessarily the test we always | ook at for approval
of variances, but | think we get the nmessage. I's
t here anyone el se her e at t endant to this
application to give testinony today? You can
give an indication by comng forward and having a
seat at the table. It's Application 17039 of M.
and Ms. John MAdans. Have a seat at the table.
What | would |like you to do as you are starting off
is just give ne your name and address and that you
are here testifying in support or in opposition to
t he application. Each i ndividual person of course

is allotted three m nutes. Rat her than turn on the
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buzzer, 1'm just going to watch the clock that is

ri ght behind you.

MS. LAZARUS: My name is Rosalind
Lazar us. | |ive next door. Bef ore the house was
built, I owned with nmy fornmer husband and chil dren

the only house between Dexter and Ednonds Street on
44t h Street. You will be able to tell right away
that | have these enornous reservations about your
granting this variance.

As you know, zoning is here to protect
all of wus. In my view, to allow this variance
without further justice is first to perpetuate the
acts of a scoundrel of a builder and second to
engrave in stone a gross failure of the Ofice of
Zoni ng. I live next door, and the solid brick
wal | s of the garage of the MAdans' house are what
| see now from ny living room The house's top
story | oons over m ne.

How did this happen? In 1998 when |
saw the construction start and realized what was
happening, | asked the |local historical society
what to do. | got a list of lawers to call. I
di scovered early that nost wouldn't help because
they had a conflict of interest. VWhen | reached

one female | awer and said that | believed that the
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proposed building would violate the Wesley Heights

Overlay and other zoning requirenents, she |aughed
at nme.

Oh that couldn't be, she said, we did
all the permtting for M. Lipnick. I wote a
letter to G adys Hicks on May 28, 1998. | have it,
and it nust somewhere be in the Zoning Ofice. In
it, I, who knew nothing about zoning except tried
to learn a little bit about the Wesley Heights and
cane to the neetings when the overlay was done,
managed sonehow to get right two or three of the
i ssues that turned out to be the problens.

| wote it out of my understanding and
out of going down to the Zoning Ofice. | only
bought a few pages of the plans because they were
$10 a page. Qbviously it turned out that M.
Lipnick's permtting | awer was wong. Lipnick had
to tear down the frame and start over, but he was
furious.

When | got the pages of the plan, |
asked himto put some wi ndows in the garage so that
| wouldn't |ook out onto a solid 12 foot brick
wal | . He said no. Now |istening to the prior
application and even talking to M. Gel | I

understand that w ndows count for certain kinds of
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t hi ngs, and maybe he didn't want to do that for
t hat reason. Nonet hel ess, | | ook out onto a solid
brick wall.

But it was the Wesley Heights Overlay
that he resented the nost. VWhen he advertised a
house contai ning hundreds of square feet nore than
the plans that he had obtained a permt for, we the
citizens of Wesley Heights were terribly upset. W
heard from the historic society that the original
Li pnick plans were no |onger available at the
Zoning O fice.

W were concerned that Lipnick had
gotten away with putting dorners on the top floor,
dornmers that | was told were not in the approved
pl ans. Now today |'ve been told sonehow that they
wer e approved. |'"'m the only person who is under
t hose dorners.

Then these |ovely neighbors noved in.
That causes pain to ne to be here because | live
next door to people |I like a great deal. | told
them there was a great brew ha-ha about the house.

Stories that Alfie (PH) told this norning here at
the witness table were the sanme stories that she
told ne. I told her that | wunderstood that the

pl ans had di sappear ed. She also told ne that the
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bui | der woul dn't give her plans.

| could not wunderstand how sonething
that was a matter of public record would not remain
a public record. It seems to nme there's a
violation of law that's obvious there. V\hen John
told nme that the house had been inspected and he
was asked to alter the square footage and renove
the dorners, | asked him why he didn't just renove
them He explained that it would be very expensive
and that he was not at fault.

That may be true, but his builder had

actual notice of the laws and requirenents. The
builder is responsible for what he built in
violation of the District |aw If M. Lipnick is

not forced to change the structure he profited from
and if no real justice is brought about, M.
Lipnick will end up laughing at you just as his
| awyer | aughed at ne.

Now in ny letter to 3 adys, | just want
to mention that immediately | noted then that the
house doesn't look |like any other house in Wesley
Hei ght s. No other house in Wesley Heights have
street |level garages that are in front of the
facade. This has a garage in front then a stairway

that you go up. The first floor is in front of the
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gar age.

CHAI RPERSON GRI FFI S: Ri ght . We have
t he phot ogr aphs.

MS. LAZARUS: There are none. Gar ages
are on the side or in the back. So that was in
here too. | heard that question this norning.

CHAI RPERSON GRI FFI S: If I can ask you
just to sum up.

MS. LAZARUS: I n maki ng your
del i berations, you have to carefully go over the
issues of the variance in ternms of neeting the
standards for the variance as well as the standards
for the law you cited this norning of estoppel and
| aches. | did not know that was an issue, so |
didn't try to go over the |egal issues.

But in the questioning this norning, |
noted to nyself +that after the standards for
estoppel and |aches were read that you in your
gquestioning and M. Gell and the MAdans in their
answers were switching fromwho relied on what. |In
other words, in response to one question, it was

the builder that was said to rely on the District's

laws and to make expensive inprovenents in
reliance. | gathered what you neant here was the
permt. So you have to be careful in figuring out
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whet her or not you want to go with the |aw that the
builder relied on sonmething that the District did
or as a separate matter whether M. MAdans relied.

CHAI RPERSON GRI FFI S: | ndeed. | think
we are aware of that. s there anything else you

would like to testify?

MS. LAZARUS: | felt that not all the
i ssues wer e covered this nor ni ng in t he
guesti oni ng. For exanple, from the point of view
of the neighborhood, | was not told about the ANC
meet i ng. A lot of things go on here wthout
official notice to anyone. We are expected to

| earn of these things on our own.

CHAI RPERSON GRI FFI S: Let nme just make
total clarification. You brought up quite a bit.
We appreciate you conmng down and testifying.
First of all, sone of the things that you cite -
and obviously they are inportant - that are part
and parcel of everything that's going on are well
outside our jurisdiction. Let nme use one quick
exanple. You have a problemwith the 12 foot high
garage wall. That has not been evidenced as in
viol ati on of any zoning. Therefore there's nothing
we can do about it. In fact, it's not before us.

MS. LAZARUS: | understand.
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CHAI RPERSON GRI FFI S: | just want to be

clear so that you don't feel |ike the testinony you
give doesn't get any deference or any attention

from the Board or wouldn't be part of our

del i beration. Clearly deliberation would go to
exactly what's being asked for in relief. That
brings wup the other point. W often get

frustration of where were these neetings, how cone
| wasn't told.

Agai n, these aren't our neetings. They
are the ANC neetings. We don't have any control
notification, jurisdiction over the ANC The ANC
does have the opportunity to report to us on any
application if that nmakes sense to you. " m sure
you are fairly aware of that.

MS. LAZARUS: The ANC doesn't have to
notify nei ghbors.

CHAI RPERSON GRI FFI S: Well, they do
have to publicly notice their neetings.

MS. LAZARUS: So | don't know the
answer to that. | do know that Council Menber
Kat hy Patterson was one of the nost rational and
hel pful people when | had the problem initially.
VWhen we gave up, we only gave up because the house

appeared to a fact sanctioned by the District of
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Col unbi a.

CHAI RPERSON GRI FFI S: Ri ght . Vell, you
heard today that it was in fact correctly built
according to the permtting process. It wasn't
until a certain date, nuch later, that it becane
the opinion of DCRA that it was not built in
accordance to the regul ation.

MS. LAZARUS: So what happens when DCRA
makes m stakes |ike that?

CHAI RPERSON GRI FFI S: That's why we're
here perhaps. Just wait until the next one. Hang
around for this afternoon.

MS. LAZARUS: | just see that there are
a |lot of people present. Ot her than being
conpletely crushed as a citizen because | never had

CHAI RPERSON GRI FFI S: Let ne interrupt
you please. Not to make total Ilight of it, ny
point of saying it for this afternoon is there is a
remedy if DCRA seens to have made a nistake or
soneone believes that the governnent has nmade a
nm stake. We do have a full appeal process. Wat's
interesting with this one is it's alittle bit nore
conplicated than what our procedure |ays out for

t he appropriate avenue for recourse. But | think
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we understand what we have. Any questions?

MEMBER ZAl DAI N: Yes, | just have two
quick ones. Are you to the north or to the south
of the property?

M5. LAZARUS: |I'mto the south. To the
north is a house that has an Ednonds Street
address. That house was originally situated where
it still is. The current house was built on its
back yard.

MEMBER ZAl DAI N:  Ckay.

MS. LAZARUS: The pool of the current
house was a pool house that belonged to that house
originally.

MEMBER ZAl DAI N: VWhat would you say
just generally is the distance between your
structure and their structure?

MS. LAZARUS: I[t's the m nimum required
by the District.

MEMBER ZAl DAI N: Well, there's m nimum
side yards required.

MS. LAZARUS: Yes, nine feet on each
si de.

MEMBER ZAl DAI N: So your building is
built to the mnimm side yard of nine feet and

their building is built to the m ninum side yard.
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MS. LAZARUS: Yes, but before there was

roughly a third of an acre when | purchased ny
house between ny side yard and the house that was
there, the Slew nsky's original house, now owned by
the G bbons. This structure was placed in between

MEMBER ZAl DAI N:  Ckay.

MEMBER ETHERLY: M. Chair, very
briefly. W may have been fortunate enough to have
gotten a picture of your residence included in the
O fice of Planning report. s your residence
shudders on your wupstairs w ndow, on the second
fl oor wi ndow - -

MS. LAZARUS: Yes, 2706.

MEMBER ETHERLY: What would you call
that? (1ndicating.)

MS. LAZARUS: A little half portico
with colums in the front.

MEMBER ETHERLY: Yes, mm'am Ms.
Lazarus' house is pictured on page 7 of the O fice
of Planning report as the property to the south of
the subject site.

MS. LAZARUS: Do you encounter problens
like this where the stories are set so askew that
my living room | ooks into the garage and ny bedroom

| ooks into their |iving roonf
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CHAI RPERSON GRI FFI S: Do we encounter

t hose probl ens?

MS. LAZARUS: Yes.

CHAI RPERSON GRI FFI S: We have. The
Board Menbers can get |ast questions together on
this. Then we're going to go to closing. Frankly,
that's sonmething that the regulations are set out
to try and prevent. That's why we have setbacks
and | ot occupancy and m nimum | ot requirenents.

Agai n, that's not sonething that's
comng forward in this case as that it has been in
non- conpl i ance. There was evidence today about
this siding that was renedied. So that being said,
Board Menmbers, questions? M. Mller.

MEMBER M LLER: | think you nmade
reference to telling the McAdans at sone point that
there was sonme brew ha-ha over the plans for this
building or for their house. VWhen was that? Was
it before they purchased or after they purchased?

MS. LAZARUS: After.

MEMBER M LLER: Do you renmenber when?

MS. LAZARUS: When | met them roughly,
somewhere that spring or summer.

MEMBER M LLER: What would you like to

see happen in this case?
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MS. LAZARUS: | am conflicted. | don't

feel that it's right for M. MAdans to bear the

cost of the change. | really do not having the
dorners there. It feels like you are |ooking up
and soneone can | ook down on you. | understand

that he's being charged for something that he
didn't have responsibility for. | understand that
soneone who profitted extensively, that's not in
this room and not before you --

CHAI RPERSON GRI FFI S: What would vyou
like to see happen?

MS. LAZARUS: | feel that somehow or
other you are the court of l|ast resort to sone

degree for this fiasco.

CHAI RPERSON GRI FFI S: Ms. Mller is
saying put yourself in her position. What woul d
you do?

MS. LAZARUS: Well, | don't think you

should force M. MAdans to have to pay for any
changes. But if the zoning is not legal, then it
shoul dn't stand.

MEMBER M LLER: Okay. | just want to
al so make a comment about the ANC. There is a
pr ovi si on 3115.1 t hat sets forth di f f erent

requi rements for ANCs in order for us to give the
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ANC report great weight. That includes notice to
the public and the vote and how many nenbers were
present. It's not just something we just do.

W do have a letter from the ANC
supporting the MAdans. One thing that's not in
here is what constitutes a quorum So what we do
is we give certainly due consideration to the
position of the ANC. It just means that we don't
necessarily have to address every argunent that
they make. Basically they are just saying they are
in support of the MAdans.

MS. LAZARUS: VWhat | nmeant was | would
have testified there if |I had known about it.

MEMBER M LLER: I t hi nk that's
sonmet hing you should bring up with your ANC.

CHAI RPERSON GRI FFI'S: | ndeed.

MS. LAZARUS: |If M. MAdans is correct
that taking the dormers off would nake the house
even | ess valuable, then that would be sonething to
be considered too. | don't know where we could
find the kind of professional opinion that m ght
all eviate that question, but that would matter to
me too.

CHAI RPERSON GRI FFI S: Good. Thank you

very nmuch. We appreciate you comng down here
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t oday. | think you have full understanding of the
difficulty and issues that we will need to decide
on this case. So thank you. We appreciate your
testi nmony.

MS. LAZARUS: Thank you to you all.

CHAI RPERSON GRI FFI S: M. Cell, let me
turn to you for brief closing remarks. This is
what |'d like to do in anticipation. I'"m going to

set this for decision making on Septenber 9.
Clearly there's no action in terns of enforcenent
that can proceed with DCRA as this is a pending
case before the Board of Zoning Adjustnment.

| see a great deal of pressure to get
this finalized for our own purposes and for your
client's purposes. But | don't see a rush to get
there in terms of trying to decide this today as we
do have a very full schedule this afternoon.
There's a lot of information that we need to
del i berate on.

So what | would like to do is give you
a monent to summarize here. Then |I'm going to ask
for additional subm ssions. That is just the
restatenment of the variance cases, the restatenent
of estoppel and |aches based on the testinony that

we heard today and based on information in the
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record. As you well know, we have six to ten cases

a week. W read everything and absolutely
everyt hi ng.

For our own record keeping - and |
think we've done a great chronology - | would ask

you also just to put together a bullet point
chronology of the actions that went through. I
would start with the first permt approval, the
second permt approval. | would go to the purchase
date, the letters, whatever else you think that
sets in port.

If there are things that you cite
obviously in that chronology that aren't in the
record of course those would also need to be
submtted, and we could accept those into the
record. | don't see this as generating a |ot of
new work but reassenbling a lot of the information
that's already been put in. | think that we wll
be able to utilize that in our own notes as we
deli berate this towards the 9th. So with that, |et
me turn it over to you for coments that you feel
at this time you m ght need to nake.

MR. GELL: First, let me ask about the
chronol ogy. Woul d you want in the chronol ogy the

dates of all of the letters back and forth between
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M. Timobns and the District?

CHAI RPERSON GRIFFI'S: | don't think al
letters. Of course, the only ones |'ve read are
the ones in the record. | tend to agree those are

inportant letters and they establish. As you are
doing it, yes, that would be inmportant just to give
the letters from to who. It does substantiate the
record in terns of the lack of comrunication and
when communi cation was actually happening. Again
that's not that critical. W have that and we can
put it together. Quite frankly, it saves us tine.

MR. GELL: In that respect, there is a
chronology by the way in a letter that is dated
July 17 from M. Thonas G bson to you. M. G bson
lives next door on the other side of the MAdans.
| believe he's the son-in-law of M. Timons. He
supports the vari ance. But he, as Ms. Lazarus has
spoken very strongly against the fact that the
District had approved these plans, also says that
sonet hing ought to be changed in the way that the
District deals with these kinds of issues and
provides a fairly substantial chronol ogy. You
m ght want to refer to that as well. Do you have
that letter?

CHAI RPERSON GRI FFI'S:  See my problem
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MEMBER ZAIDAIN: Do you have an exhibit

nunber ?
MEMBER M LLER: What year?
CHAI RPERSON GRI FFI S: Yes, what's the

exhi bit nunber?

MR. GELL: | don't because this is from
a copy that was given directly to us. | don't
know. It would have been very recent. I[t's July
17.

CHAI RPERSON GRI FFI S: | have July 18

fromyou, July 9, July 15, sonething el se.

MR.  GELL: well, if there's sone
guestion about whether you have it, | will be glad
to make sure that Ms. Bailey or M. My puts it in
t he record.

CHAI RPERSON GRI FFI S: I would put that
back in wunless it's attached to one of your
subm ssions. |Is it attached to your subm ssion?

MR. GELL: No, this just cane.

CHAI RPERSON GRI FFI S: No, it's not in
my record.

MR. GELL: In any event, it underscores
the fact that M. G bson, the neighbor next door,
really wants to see the variance approved. But we

agree that the Wesley Heights rules ought to be
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foll owed. You may or may not be aware of the fact
that | wote the original Wsley Heights Overlay
zone. | was enployed by Wesley Heights to file the
appl i cati on.

Al t hough there were sonme changes that
wer e nmade subsequent to that because the group felt
that they really didn't need the services of a
| awyer once it had been filed - and they did a
perfectly fine job of bringing it through the
Zoning Comm ssion - | of course know a great deal
about what was in their mnds. I'"'m very
synpathetic to the needs of the citizens in Wesley
Hei ght s. They had sonme serious problens to deal
with.

There were very small houses that were
bei ng overpowered by very large houses. | think to
a great degree Wesley Heights Overlay zone has had
the kind of inmpact that they wanted it to have.
Clearly these things have to be enforced. W don't
have any problem with the fact that M. Tinmons
wote the letters. | think he did his civic duty

in bringing it to the attention of the District.

Unfortunately it inmpacted sone very
ni ce people. But that's not M. Tinmmons' problem
nor is he guilty for anything. I think he's done
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the right thing. W in comng to you for a

variance feel that we're doing the nobst practical
thing that we can do, recognizing that in fact the
overlay zone is inportant but also pointing out
those aspects of the situation we feel nerit the
vari ance. We're told that M. Timons feels this
is the appropriate way to resolve the issue.

| nmentioned the estoppel and |aches
issue in Weck. In Weck, when the various changes
in the plans were approved by the Zoning
Adm nistrator in a case simlar to this, in fact
and the <court found that Weck had not been
truthful to the Zoning Adm nistrator about what
they were going to do, what sorts of plunbing
changes they were making, and why they were naking
them in this building that was behind the main
structure and felt that there was therefore not a
reliance but nonetheless found that |aches were
appropri ate.

In our case, we've shown that in fact
there was conplete reliance and by people who, it
has not been shown, had any reason to believe that
they were doing the wong thing and certainly not
M. and Ms. MAdans. So we feel that under the

rules set down in Weck that this would be squarely
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- at least the Board of Appeals would find - an
issue in which both estoppel and |aches would
apply.

| would refer you also to the Saar Case
where, simlar to Weck, inproper information was
given to the Zoning Adm nistrator. That's not the
case here, but in that case, inproper information
was given on which the Zoning Adm nistrator relied.

In that case, because of the length of time before
the Zoning Adm nistrator found the m stake - and
even though he was dealing |I believe with the sane
people - they said that estoppel and |aches woul d
apply.

So we think we have a nuch stronger
case than those cases. Now |let nme say a word about
practical difficulty. Wiile we don't have an
irregularly shaped lot, we do indeed have a |ot
t hat has a sl ope. O her houses in that
nei ghborhood dealt wth it differently. Bot h
houses on either side started their construction at
a level roughly a story above where the MAdans

house starts.

So they have the full three stories
plus their basenment, presumably with full benefit
of all. The one on the north is an extrenely |arge
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house horizontally as well. So the house fits in
very well in the neighborhood, but it's quite
different fromthe others in that it starts at the
street level whereas the others start up on the
hill. Therefore the heights are not dissimlar.

What the MAdans would experience if
they were to lose the dornmers is they would |ose
the use of the space on that top level. Perhaps it
could be wused for storage, but it certainly
couldn't be used for roonms and so forth w thout the
availability of the w ndows. Since the house was
already built and since it was built wunder the
authority of the Zoning Adm nistrator, at |east the
approval, we feel that creates for the MAdans a
practical difficulty which also creates not only a
| arge expense in order to correct it but also a
severe | oss of value in the house.

You are all famliar with the Iyler
Case in which the Court of Appeals said that the
Board of Zoni ng Adjustment can | ook at econonics as
a basis for practical difficulty. W think in this
case the extrenme l|loss of value and the cost to
correct would fall in that category. If the Board
is leaving the record open, we will see if we can

find some information along those lines for you.
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W think it's inportant to note that

changing these dornmers is not going to benefit
anybody in Wesley Heights. Even Ms. Lazarus, who
is a personal friend, said that she doesn't think
that she really wants to see the dornmers gone. She
said it's very difficult --

CHAI RPERSON  GRI FFI S: Be careful.
She's here. She could tell us. Right, M. Gell?

MR, GELL: And will.

CHAI RPERSON GRI FFI S: Unfortunately we
don't have tine to get into that.

MR. GELL: | realize it gives her pain.

| have no problemwth the fact that she canme and

gave her opinion on this. | realize too that the
depth feeling that people have when they feel
sonebody has gotten away with sonething that they
shoul dn't have done. It's very hard to speak to
t hat .

But all | can say is that the District
pl ayed a role here, and it was not a positive role.

It's one that we hope that the District will be

able to correct in the future. | think the real
answer to this is to make sure that if people are
getting things that it does not happen in the

future and that the inspections be right and that
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the people read the plans correctly and that they
follow the rules and make sure that the buil dings
do the sane.

That's really the best answer to this

case. Thank you very much for your tine. | think
there was one other point | was going to make.
Yes, | think | already nmentioned about the $800.

CHAI RPERSON GRI FFI'S:  Yes.

MR. GELL: Thank you again.

CHAI RPERSON GRI FFI S: In terns of that,
that is sonmething that can be taken up with the
O fice of Zoning and the director of that. Any
| ast questions or clarification of M. Gell? M.
Gell, are you aware of what we are asking for as
far as subm ssions?

MR. GELL: You asked for a chronol ogy
whi ch we woul d be happy to provide.

CHAI RPERSON GRI FFI S: Great.
Chronol ogy and also a briefing on your argunents
for |laches, estoppel, and the variance case if you
are so noved to add, supplenent, or restate what is
already in the record. Ms. Bailey, we're going to
set this for a decision at the public neeting on
Sept enber 9. | would like to have subm ssions in

m d- August . M. Gell, is that timely enough for
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you?

MR. GELL: If we could make it a little
bit --

CHAI RPERSON GRI FFI'S:  What date?

MR. GELL: l'"'m away the first week in
August, so if we could nmake it perhaps a week |ater
after | cone back.

CHAI RPERSON GRI FFI'S:  The 20t h.

MR. GELL: The 20th would be fine |
think. What day of the week is that?

MS. BAI LEY: That's on a Wednesday.
M. Gell, while you are looking at that, M.
Lazarus is not a party, but |I'm assum ng just to be
nei ghborly I want to give her a copy of whatever
you submt.

MR, GELL: |'"d be happy to give her a
copy. Wul d you say the 20th or the 22nd? Wuld
the 22nd be all right?

CHAI RPERSON GRI FFI' S: The 22nd.

MR. GELL: Thank you.

CHAI RPERSON GRI FFI S: Good. Any ot her
guestions or clarifications? Everyone is clear.
Ckay. We'Il get those on the 22nd. Obviously it
will be distributed to the Board. We'll see you on

the 9th. It wll be our first session in
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Sept enber .

MR, GELL: Wuld the record be open for
any other -- No, never mind. | was just wondering
if we found some other information that goes to --

CHAI RPERSON GRI FFI S: As | said, 1"l

keep the record open for additional information
t hat supports your case. It will be limted. e
will review everything. At this point, |'m giving

you an awful |ot of latitude of putting in what you
need.

MR. GELL: Thank you.

CHAI RPERSON GRI FFI'S: Okay. That being
said, thank you all very much. We appreciate your
patience this afternoon. We're going to take
probably a ten mnute break and | et people get set
up and organized. Then we'll return. Of the
record.

(Wher eupon, the foregoing matter went

off the record at 3:31 p.m and went

back on the record at 3:49 p.m)

CHAI RPERSON GRI FFI S: Good afternoon,
| adi es and gentl enen. Let's resune our afternoon
heari ng. Ms. Bailey, when you are able or ready,
we can call the |ast case of the afternoon.

MS. BAILEY: That is Application Nunber
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16998. This is an appeal of Advisory Nei ghborhood

Comm ssion 5B, pursuant to 11 DCMR 3100 and 3101,
from the adm nistrative decision of David C ark,
Director, Department of Consuner and Regul atory
Affairs (DCRA) for the issuance of Building Permt
Nunmber B425438, for the renovation of a warehouse
for use by a community corrections center.

Appel lant alleges that DCRA erred by
issuing the building permt as the proposed use
will allegedly be operated as a comunity based
residential facility (halfway house) and therefore
in violation of the prohibition of new residential
use in a CMDistrict pursuant to section 801. The
subj ect property is located in the GCM2 District
at prem ses 2210 Adanms Place, N E. in Square 4259
al so known as Parcel 154/81.

M. Chairman, all the wtnesses were
sworn in previously. Is there anyone testifying
t oday who has not been sworn in and who needs to be
sworn in at this time? |Is there anyone who will be
testifying today who has not been previously sworn
in? | think the case is ready to go forth, M.
Chai r man.

CHAI RPERSON GRI FFI S: Good. Thank you

very nmuch. As this is a continuation, | know that
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folks weren't here all afternoon and perhaps did
not hear nmy opening statenent. It is ny standard
openi ng statenent. I just want to reiterate
several things of inportance.

First of all, of <course during the
proceedi ngs, all public hearings are recorded. So
we ask that people speak into the m crophone so
that they can be put on the record. Secondly, we
deli berate only on that information that is in the
record. So anything said needs to be said into a
m crophone. That brings up a very inportant point.

Comments in the hearing room disturbing noises,
actions, we cannot tolerate nor are they part of
the record. So they are just nore of a distraction
t han anyt hing el se.

| think we're all well aware, having
been here so often, and now are very confortable
with the hearing room Perhaps you want to nove on
and get to a new venue. Meaning let's keep this a
very expeditious afternoon and keep noving on. The
Board will be focusing on those people who are
speaking in front of us.

If you feel you need to speak or not
given the recourse or time, you can easily talk to

staff that sits to our far right, and they can
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instruct you when would be the applicable time for
that if there is a tine. If that is not a great
remedy, you can draw the attention appropriately
and civilly to the Board. I will try to
acknow edge you at the appropriate time to do that.

When we left off, we were at the point
of finishing the Bannum Case. | believe the record
shows that we were going to allow, wth M.
Tenpl e's graci ousness, additional tine. We are
going to put on the clock 40 m nutes. Although the
specific time in the record was 41 mnutes 30
seconds, I'Il put 40 m nutes on. O course, that's
time you don't have to use but you are obviously
al l owed to.

After which, we will go to rebuttal and
cl osi ng st at ement s. I's t hat everyone's
understanding at this point? Everyone is clear.
Excell ent then. Why don't we nopbve ahead with that?

Lastly, let me just note for the record we have
addi ti onal subm ssions that were requested. | want
to go through those for those that we received, did
not receive, and then any corrections that people
have to give us.

First of all, we had asked for the

flier of the public notice to be submtted. That
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was submtted today. Well, let's go through the
list of those that we didn't receive. That's
probably faster. "1l go through DCRA subm ssions
t hr eef ol d. There were two that were submtted.

The Board had sonme quick question on the issue of
course of action for permanent sol utions. That
wasn't directly addressed in the subm ssion. Do
you want to address that?

MR.  RUSHKOFF: | guess nmaybe | m ssed
this one. Maybe | can address it right now.

CHAI RPERSON GRI FFI S: As outlined in
our notes, what we thought we had asked for is that
you would research with the city the process of
formulating a permanent solution to the current
tenporary answer of housing inmtes in the
tenporary detention and correctional institution on
| eased property. If this was tenporary - and it
was witten in the regulations - was there, as was
essentially established, some sort of permanent
remedy and solution in the works and whether you
knew of that?

MR. RUSHKOFF: Back in the 1970s or
now? Presently?

CHAI RPERSON  GRI FFI S: It would be

presently.
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MR.  RUSHKOFF: | didn't specifically

research this question of a permanent sol ution. I
think the closest item that | have in terns of
addressing long-term policy concerns would be that
siting report that | nentioned but did not produce.
| brought copies with me if anyone wanted them

but | didn't want to introduce it at this late
st age because sone people m ght object. It's just
a whole other subm ssion of information wthout
appropriate cross exam nation or anything.

There is a report by this Advisory
Comm ssion in the District on the siting of halfway
houses. That report is available to the public.
It goes through various issues such as comunity
i nput and application of zoning rules and other
considerations in the siting of these facilities.
It tal ks about CBRF in general to sone extent. I
t hought that m ght be useful, but it didn't conme to
my attention until late in the game. So | thought
it was a little too late to submt it.

MEMBER ZAI DAIN: \What's the date of the
st udy?

MR. RUSHKOFF: April 2003. | was a
conm ssion that went on for quite a nunber of

nont hs studying this problem and getting input. I
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believe that they issued a prelimnary report.
They got some public feedback and a couple weeks
| ater issued their final report. It's about 70

pages | ong.

CHAI RPERSON GRI FFI S: | think that's an
interesting direction to take. "1l hear from
Board Members if they want that entire study. [|I'm
not sure that we need it. It's inportant to know

that there is that going on. However it takes on a
different avenue of thought. If one |ooks at
| egislative history of how this section of
regul ation established the tenporary detention
centers, there is substance in there that speaks of
overfl ow popul ation.

| believe it was you that brought up in
testimony the fact of the closing of Lorton and the
transition of different things. So | thought that
the Board was asking nore of what is the pernmanent
facility, what is the plan for permanent facility
as opposed to needing tenporary facilities for
overflow. Is that your understandi ng?

MR. RUSHKOFF: Ckay. " m not sure that
|'"ve seen a plan for a tenporary solution versus a
per manent sol ution. We're taking terns from the

Zoning Rules and trying to inpose them " m not
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sure that there is a distinction being made out
there, tenporary versus permanent. As far as | can
tell, the Bureau of Prisons is soliciting from
peopl e proposals for different kinds of facilities.

For exanple, as far as | can tell, this
particular solicitation, j ust | ooki ng at t he
record, doesn't seem to be characterized as a
tenporary versus a permnent. It's just a
solicitation for one year at a tinme for a period of
years. | think that is the way they do it. They
are not characterizing it as a tenporary solution
as opposed to a pernmanent sol ution.

CHAI RPERSON GRI FFI'S: Right. Okay.
understand that. Ms. MIller, follow up?

MEMBER M LLER: | just want to clarify.

You are saying that you don't know of anything out
there that addresses a permanent facility being
needed and that this tenporary detention facility
is just tenmporary until there is a pernmanent.

MR.  RUSHKOFF: Actually |I'm saying the
opposi te. "' m not sure there's anything out there
saying that there should be a tenporary facility.
As far as | can tell, they just fromtine-to-tinme
give out solicitations for facilities without

characterizing them as tenporary or permanent. So
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|"m just not sure that the people who are making
correctional policy out there are thinking in ternmns
of tenporary versus permanent at this tine. At
| east | haven't seen any evidence of it.

MEMBER M LLER: Okay. The reason this
cane up was when we were |ooking at the legislative
history it looked like this particular regulation
was originally enacted because there was a need for
a tenporary solution until there was a permanent
sol uti on. Now we're looking at it years |ater.
We're just wondering whether it's a simlar context
Nnow. It sounds |ike you are saying it's not
necessarily.

MR.  RUSHKOFF: Ri ght . Back then, [|'m
not sure. As | explained in the nmenorandum |
don't see any evidence that this tool that was nade
available for tenporary facilities was used back
them but it's still out there and avail able. I
guess the bottomline is that the Federal Bureau of
Prisons is putting solicitations out there. The
one that we |ooked at in this case was up to five
years, one year at a tine.

It seems to ne that one way of
respondi ng perhaps would be to come up with a

particul ar |ocation for up to five years and cal
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it permanent under the |ocal zoning rules. I
suppose another solution m ght be for the conpany
or the entrepreneur to come up with a tenporary
facility and offer that. ' m not sure. It seens
to me in this situation that's what happened. They
cane up with a three year tenporary arrangement,
offered that facility to the Bureau of Prisons, and
got the contract.

MEMBER M LLER: Thank you.

CHAI RPERSON GRI FFI'S:  Very well. Thank
you. The next is we had asked Bannum to provide
data to us to identify the inmate popul ation. That
was also received. Did all the parties receive al
the information so far that |1've evidenced?

COWM SSI ONER PARSONS: M. Chairman?

CHAI RPERSON GRI FFI'S:  Yes.

COW SSI ONER  PARSONS: I have a
guestion | wanted to ask M. Rushkoff. In your
menor andum you identified a nunber of facilities,
ten to twelve. Are these all characterized on the
Certificate of Occupancy or elsewhere as conmmunity
correctional facilities?

MR.  RUSHKOFF: Not necessarily, no.
VWhere | got that list of facilities was facilities

that are recognized in D.C. either as being part of
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the correctional system and not a jail or
facilities that are recognized as hal fway houses.
Again, the term "hal fway house"” here I'm using in
t he general sense rather than the technical sense.

| can't say for sure, for exanple, what the status
of the residents are, whether they are still
serving sentences versus having conpleted sentences
perhaps and that kind of thing. | didn't have tinme
to do that.

COW SSI ONER PARSONS: Ckay. Do you
know whether these are tenporary facilities as we
have di scussed? | don't mean in the context of
801.

MR. RUSHKOFF: Just tenporary in any
sense.

COW SSI ONER PARSONS: Rat her that they
come and go.

MR. RUSHKOFF: | don't believe that any
of them are tenporary in that sense.

COWM SSI ONER PARSONS: But do you know
whet her any of them have a relationship with the
Bureau of Prisons?

MR. RUSHKOFF: Yes, sone have
relationships with the Bureau of Prisons. Let's

see --
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COW SSI ONER  PARSONS: That's all

right. I'mnot trying to delay this. The one that
was | ocated on New York Avenue, which is no |onger
in operation, was that shown as a tenporary
facility?
MR. RUSHKOFF: | don't believe it was.
The problemis | didn't know this until we started
pulling them M understanding fromthe DCRA staff
is they pulled Certificates of Occupancy for these
facilities, but the Certificates of Occupancy did
not contain information indicating the regul ation
that was the basis for issuance of the certificate.

In other words, they didn't cite to say this is a

CBRF.

COW SSI ONER PARSONS:  Ckay.

MR.  RUSHKOFF: W didn't get nuch
information from them In pulling it all, | was

trying to detern ne whether or not there were other
facilities t hat had recei ved permts or
certificates pursuant to 801.7(k). It appears that
there is not a single facility that is operating
under that authority.

COW SSI ONER PARSONS: So then how did
t he one on New York Avenue come to be?

MR. RUSHKOFF: | know it's been there a
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long time. Unless it's noved - and | doubt that's
the case. There's references to CCC4 going back to
the “70s and court decisions involving inmtes at
CCC4. While I don't know the situation in the "70s
in terms of the zoning rules as to how it would
have gotten set up there, the one possibility is
that it was a variance or an exception or sonething
under those rules that once it was there for a
certain period of tinme that's where it got to stay.

COW SSI ONER  PARSONS: You have no
know edge of why it stopped operation.

MR. RUSHKOFF: No. One of the first
gentlemen who testified for Bannum had actually
worked at CCC4 recently. | don't recall if he

di scussed what happened there.

COW SSI ONER PARSONS: | don't think
so.

MR. RUSHKOFF: I'"m not sure why it was
cl osed down. | do know it was around a |long tine.

COW SSI ONER PARSONS: But as far as
you know it was a voluntary closure. It wasn't

sonething the city did to stop it.
MR.  RUSHKOFF: | just don't know. I
don't know anything about its closure.

COVM SSI ONER PARSONS: Fi ne. Thank
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you.
CHAI RPERSON GRI FFI S: Are any of the

ot hers not in operation?

MR. RUSHKOFF: Yes. Vell | shoul dn't
say yes. I don't know for sure. In the report
that | had referred to - it's called "A Conmunity

Corrections Facility Siting Advisory Conm ssion"

they list a number of comunity correctiona
centers or halfway houses. There are only about
six or seven of them listed there. Pl us you have
Bannun s

Now | believe that recently there have
been a nunber of closures. | don't really know the
ci rcunmst ances, but | suspect it has to do with the
transition of authority from the Departnent of
Corrections over to the Bureau of Prisons for a |ot
of this work. But if you look, for exanple, in a
phone book from several years ago, which | did,
you'll see quite a long list of halfway houses that
seem to be part of the Departnent of Corrections.
Then it seens |ike they have a nmuch smaller |ist
t oday.

So it seens like in the last few years
there's been a period of transition. What | was

trying to do was go through and just try to find
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everything in the last few years that has been
operating as a hal fway house to |ook and see what
zone it's in and try to determ ne are any of these
tenporary detention or correctional institutions.
The answer seenms to be no.

The only one that was in the CM
District - and actually I'm even questioning to

nmysel f whether or not it's actually in the CM2

District because | noticed that the address is an
odd nunber. | believe those are on the north side
of New York Avenue, and | believe the CM2

District is on the south side of New York Avenue.

So | even wonder whether the one
exanple of GM2 that we have is actually correct,
but that's what was reported to nme by the DCRA
staff. In any event, the CCC4 was the only one
that could possibly be authorized under 801.7(k).
When | saw that it's been around for three decades,
| knew that obviously couldn't be the case.

CHAI RPERSON GRI FFI'S: Okay. Thank you.

Any ot her questions? Very well. As | said, we

asked Bannum for the data to provide identification
of inmate population that's housed which we did
receive. W had mde note that Bannum had

volunteered to provide certain sections of the
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| ease. WAas that submtted?
MR. CAMARNO It hasn't been submitted.
| have it with nme right now t hough.
CHAI RPERSON GRI FFI S: You are

anticipating submtting that.

MR. CAMARNG: | can submt it right now
if you would Iike. I was just going to make sone
conmments about it and briefly tell you what | have.

CHAI RPERSON GRI FFI S: That's fine. On
your time, we don't need it right now.

MR. TEMPLE: Excuse me, M. Giffis,
two things. One is just for M. Parsons reference.

At our Exhibit 15, we have attached copies of the
Certificate of Occupancies for the existing hal fway
houses or rehabilitation facilities.

Two is to the extent that they have the
| ease and they are going to submt it today, we
would like to have a copy of it so we can review
it. It was supposed to be submtted in advance.
We would like to have an opportunity to read it to
the extent that it's going to be admtted into
evi dence.

CHAI RPERSON  GRI FFI S: Yes, I woul d
assume copies are going to be provided. Then once

we ascertain what its relevancy 1is for the
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subm ssion, we'll figure out what kind of timng is
needed to respond to that. Anything else to
clarify before we junp right into this? I's
everyone set? Very well. Then we'll turn it over

to you when you are ready.

MR.  CAMARNO | brought two docunents
with me, M. Chairnman. | brought portions of the
| ease, and | brought portions of our negotiation

docunents that we had with the Bureau of Prisons.
Now |I'm not going to argue that these should go
into evidence because | really don't think that
they are rel evant.

| was just responding to a comment made
last tinme from M. Tenple. He was all hung up on
this | ease. | really think it has no relevance
what soever because the Certificate of Occupancy is

limted to three years and so is the building

permt.

So as to what relevance the |ease has
on anything, | don't think it has any relevance
what soever. But |I'm going to voluntarily produce
portions of those docunents. " m not arguing that
they should go into evidence. | don't think they
are relevant whatsoever. I'm just doing it to

satisfy M. Tenple.
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CHAI RPERSON GRI FFI S: Ckay. What are

the portions of the | ease going to tell us?

MR. CAMARNC As you know, there is a
lot of proprietary information in the |ease
docunment that | have just produced. Those portions
tal k about the three year limt.

CHAI RPERSON  GRI FFI S: Okay, on the
| ease itself.

MR. CAMARNO. On the lease itself.

CHAI RPERSON GRI FFI S: So the lease is
for three years.

MR. CAMARNOC: Why don't | just give it
to you? We can go through it quickly.

CHAI RPERSON GRI FFI S: That sounds |ike
a darn good idea. M. Camarno, are you also going
to be calling a witness today?

MR. CAMARNO: No, | am not.

CHAI RPERSON GRI FFI S: Ckay. So you are
not going to need all 40 mnutes. |s that correct?

MR.  CAMARNO | am not going to need
all 40 m nutes. If we can get to M. Tenple's
rebuttal --

CHAI RPERSON GRI FFI S: Very wel | . VWhat
| want to do on this |lease, as we note several

times that you have held sonme objection to putting
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it in, but we do appreciate your accommodati ng
that. Wth that, let's not spend a lot of time. |
want you to highlight what you think we should | ook
at, what you think is not pertinent and not
rel evant, and what may well be and let it go at
t hat .

That will afford us some tinme to review
t he docunent itself. The pertinant piece you have
al ready | abeled and what is inportant to the Board
is the term of the |ease. It may have obviously

rai sed sonme questions if it was for 99 years or so.

But there it is. I'Il turn it over to you.

MR.  CAMARNO First of all, 1 have
handed out four pages just for the record. You
have the signed signature page on page 23. It's a
rather |long | ease. Addressing the time and
duration of the |ease, you can see a 2.01. It

tal ks about "the term of the |ease shall begin on
the first day of Decenber 2002 or later to confirm
to and run concurrently with the perfornmance of
Bannunmi s federal contract."” So it's contingent
upon the federal contract that Bannum has. We
heard testinony at the |ast proceeding that it's a
one year base contract with four one year option

peri ods.
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If you just flip over for a second,
leading into page 6 there's covenance of tenant.
At 5.02, "Tenant is hereby making certain covenance
and agrees as follows." "Il skip down to the
appropriate portion. "Tenant acknow edges it has
i nvestigated zoning, building code, and other | ocal
laws and regul ations. Tenant acknow edges the
current zoning applicable to the prem ses may pl ace
a three year restriction on the plan and permtted
use within the prem ses.”

So we do acknow edge there's a three
year restriction, and we also make it contingent
upon Bannum s governnment contract which has a one
year base and four one year options. Wth that
bei ng said, | have another docunment here which is
our final negotiation position wth the BOP
There's a lot of give and take back and forth on
t hese gover nnment contracts and a | ot of
negoti ati ons goi ng back and forth.

As you can see, on page 2 - and | have
redacted out the ampbunts of the contract - it says
"The property discussed herein above is properly
zoned for a three year period.” So we told BOP it
was for three years. That's the basis of our

negotiations. A contract was entered into for one
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year with four one year options. The BOP is fully
aware of the three year limt.

There's been absolutely no intent here
what soever to deceive or fool anybody. We have a
zoning permt that says three year. We have a
Certificate of Occupancy that says three years. W
went to BOP and told them it's three years. Qur
| ease is contingent upon Bannum s contract. But |
hopefully have addressed those issues and we can
put those issues to rest.

I m ght add once again that the
building pernmit and the C of Oare limted to three
years anyways. So if Bannumis stupid enough to go
and enter into a 50 year contract, they only have
zoning for three years. It doesn't really make any
di fference.

MR. TEMPLE: May | be heard, M.
Giffis?

CHAI RPERSON GRI FFI S: Yes, let nme see
if the Board has any quick questions at this tinme.

MEMBER ZAl DAI N: Just a clarification
for ne. These docunents | assume were not issued
to DCRA when the permit was pulled. Correct? DCRA
did not required on these docunments, the |ease,

this letter or anything when the permt was issued
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or the C of O was issued. Correct?

MR.  CAMARNO We can go back and | ook
at that, but let nme make the representation right
now | don't think so.

MEMBER  ZAl DAI N: I don't think so
either. | think M. Rushkoff stated that the three
year issue was not really dealt with when DCRA
issued the pernmit other than to say the C of O be
pul led after three years. I just wanted to nmmke
sure. These may have been different docunents than
what we were referencing before. | just wanted to
make sure that's clear.

MR. RUSHKOFF: Yes, | don't Dbelieve
DCRA revi ewed these docunents.

CHAI RPERSON GRI FFI S: Wul d there be a
normal course of action in a permt review that a
| ease woul d be reviewed by DCRA?

MR. RUSHKOFF: Back in Decenber, no.

CHAI RPERSON GRI FFI S: Any ot her
guestions? M. MIler

MEMBER M LLER: |"'m wondering if you
want to coment on the line in 2.01 that says "It
is further provided that in no event shall the
expiration of Bannum s occupancy of the prem ses

under this | ease be | ater than Decenber 31, 2009."
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MR.  CAMARNO That's what our options

plus extensions would say in our governnent
contract, but that doesn't nean that we can't stay
at this particular facility for three years and
then nove sonme place else with the perm ssion and
consent of the BOP. It doesn't nean the facility
is going to go beyond three years. W are limted
to three years. And let me just say here that
t hr oughout negotiations the BOP was well aware of
t his. That term has been negotiated technically
into the contract because that was our offer. We
told themthree years.

CHAI RPERSON GRI FFI S: Anyt hing else?
Board questions?

MEMBER ETHERLY: A quick question, M.
Chair. So if you were to take the |ease in concert
with your BOP contract and |ook at 801.7(k), would
it be your contention then that 801.7(k) would
all ow you to renew at the end of your three year C
of O for an additional three years or an additional
one year? Is it essentially your wunderstanding
t hat under 801. 7(k) t hat provi si on woul d
countenance that kind of arrangenent? That you
could essentially renew --

MR. CAMARNC Well, three years down
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the road, sir, | don't know where we're going to
be. Anybody can propose anything they want.
OQbvi ously Bannum could come in later on and try
speci al exceptions or a variance or renew it or
something. | nean, we're tal king right now.

MEMBER ETHERLY: Well, let's make it a
hypothetical. W renove the difficulty of speaking
for your client per se. Could corporation X, which
chooses to operate a tenporary correctional
facility under 801. 7(k), have a three year
Certificate of Occupancy, | ater renew that
Certificate of Occupancy for another three years,
and stay at the sane site?

MR. CANMARNC: | don't think there's any
automatic way to renewit. | think they would have
to go through the application process again.

MEMBER ETHERLY: But conceivably, you
are saying that under 801.7(k) you could renew and
stay at that sanme |ocation.

MR.  CAMARNGC: | don't like using the
word "renew." | like to use the word "apply."

MEMBER ETHERLY: Okay. So you could
apply again.

MR. CAMARNO We coul d apply agai n.

VEMBER ETHERLY: For t hat sanme
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| ocati on.

MR. CAMARNC Renew connotates to ne
that you have some automatic right to exercise or
conti nue on.

MEMBER ETHERLY: Under 801.7(k), it
woul d be your position that you could apply for
another Certificate of Occupancy. As |ong as that
Certificate of Occupancy is for three years or
| ess, that would not be in violation or be contrary
to 801. 7(k).

MR.  CAMARNC It would all depend on
the circunstances at the tine. | don't know the
needs of the BOP and how nuch of an enmergency there
is for inmates to |ocate here. We're just
projecting down the road. It's a situation that
we're just speculating on right now.

MEMBER ETHERLY: Okay.

MR. CAMARNO Obvi ously Bannum woul d
have the right at the end of three years to nove
the facility sonewhere el se, seek zoning in another
portion. Bannum woul d go back to the BOP saying we
have to change our | ocation. Here's our plans.
Woul d you approve it and extend the contract for
another year or two? That's all part of

negoti ati ons.
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O they could conme in and say we woul d
like to stay here for another year. VWhat do you
have to say about that? It's all up to the
District at that point in time as to what they want
to do with it.

MEMBER ETHERLY: So let me just be sure
|"'m clear on your answer. What |'m probing is the
scenario where if at the end of your three years,
could you stay at the sane site under 801.7(k) and
just sinply apply for another Certificate of
Occupancy. Part of the issue with 801.7(k) is this
word "tenporary" and the attachment of that three
year tinmefrane.

What |'m trying to ascertain is would
it be your position that an applicant, not
necessarily Bannum but just any nythical or
hypot hetical applicant, could at the end of their
initial three years apply again for another three
year renewal of their C of O and stay at that sanme
| ocati on. I f | understand your answer correctly,
it's your statenment that at the end of that three
years an applicant could decide to apply again, and
it would sinply be up to the District of Colunbia
governnment as to whether or not it wants to grant

that C of O application. |Is that correct?
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MR. CAMARNO That's correct. | have

to say here this situation with the District has
been going on since the early " 70s. So when you
| ook at three or six years in conparison to 25
years or 30 years that it's been going on, perhaps
anot her three years could construe to be tenporary.

MEMBER ETHERLY: So it's your position
that an applicant would not be prevented from
maki ng the decision to stay at the sanme [|ocation
and apply for a Certificate of Occupancy.

MR. CAMARNO Let nme answer it this
way. | see nothing in the code that says you
cannot .

MEMBER ETHERLY: Thank you. Thank you
M. Chair.

CHAI RPERSON GRI FFI S: Any ot her
questions fromthe Board? M. Tenple.

MR. TEMPLE: Thank you. | wanted to
speak to the first docunent. I think this is
appreciated that the gentleman has submtted four
pages of a 23 page | ease. But even if he doesn't
show it to the parties, this Board should be
entitled to the entire |ease. To provide only
segnents of the |ease, particularly when we are

tal king about a three year issue - and this |ease
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speaks to a potential six year term - | think that
it's just not conplete and it presents a probl em

Additionally, the lease that has been
provi ded does not have a date on it. It references
in print the blank date of July 2002. There's no
date on the |ast page. You should have the
opportunity to do an in canmera review.

On the second issue, I'm a Ilittle
di sturbed on page 2. Again, he speaks very clearly
to a five year scenario at three different points
here in terms of cost. However, and | don't know
why, but based on the fact that he has submtted
it, in the last sentence, it talks again about a
zoning for a three year period. Then it's bl acked
out. To the extent that it's blacked out, perhaps
parties may not see it, but | think that this Board
shoul d see an unredacted docunment so that it wll
know what the context 1is of that particular
st at enent .

He suggested this letter is to the

Bureau of Prisons, and it appears to be. It speaks
about a negotiation. W don't know what's
negoti at ed. It appears to be in response to

sonet hing and whether or not there's a response

fromthe Bureau of Prisons. So nerely from a point
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of conpletion, and | certainly don't need to see
it, to knowit, but |I think that you should to know
whet her he's actually giving a full disclosure. W
have sone concerns in that regard.

CHAI RPERSON GRI FFI S: Ckay. First of
all, I don't think that's part of what we can do.
In fact, we review the entire record. As a party
and as the public, everyone would be able to
reference that document and review it. Ot herw se
actually we would get strongly into the difficulty
of ex parte communication if we were actually
revi ewi ng subm ssions by an applicant or a party in
the case and none of the other parties saw that or
could react to it.

| don't find difficulty necessarily in
havi ng portions of the lease. As | stated, | think
it addresses sonme of the tines. If you want to
conduct brief cross examnation to elicit other
weaknesses outside of your statenent which --

MR. TEMPLE: Who can | cross exam ne?

CHAI RPERSON GRI FFI S: Well, it's an
i nteresting point. But to bring sone questions of
the lease or the different terms of it, it would
not be testinmony but it is evidence and | think

they may well be able to answer it. In terms of
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t he blacked out portion on the second page of the
second docunent, it is interesting. Do you know
was that portion of the sentence also attendant to
a doll ar amount ?

MR.  CAMARNC: | can represent to the
Board the |ast sentence speaks to the nunber of
residents.

CHAI RPERSON GRI FFI'S: | see.

MR. CAMARNOC We feel here that one of
the reasons why this appeal is being brought to
begin wth was to the advantage of another
conpetitor. | think you heard some evidence of
t hat several sessions ago. So we have to be very
careful here of what we di ssem nate. Regi na Janes
was speaking on behalf -- Renmenber we presented
t hat evi dence.

CHAI RPERSON GRI FFI S: Ri ght .

MR. CAMARNG: She was trying to solicit
one of her people that lived in the area there to
bid on the governnent contract.

CHAI RPERSON GRI FFI S: Let's not delve
too far in with that one.

MR.  CAMARNO But the point is | have
to be careful what | dissem nate out to the public.

CHAI RPERSON GRI FFI S: I under st and.
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There is information that the Board would not
expect to review nor need to. M. Tenple, anything
further to bring to light for the Board?

MR. TEMPLE: |'"m going to go back to
that point with your indulgence. Thi s statenent
where RFP stated and identified clearly the nunber
of potential residents at this facility, to the
extent that it's already open to the world, this is
150 bed facility. The gentleman submtted a
suppl enental docunent. It noted there were 46
peopl e there. That's no nystery.

| think again that particular |anguage

- and it was only talking about the nunber of

people - there's no prejudice there. That shoul d
be disclosed. I'mconcern. 1'll tell you why, M.
Giffis. He's saying this is for a three year

period. There's sone real problenms with that when

you | ook at both docunents. I just think we need
to know. | don't want to know what his noney is.
That's confidential. But | think he should

di scl ose to the public what this |anguage says.

MEMBER ZAl DAI N: How would that relate
to us reviewing what DCRA relied upon when they
issued a permt?

MR. TEMPLE: It goes to two issues.
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One aspect of our argunent is that is a conponent.

The other side of that coin is that the lawis the
I aw. If you were to find out that they didn't
represent accurately the information, know ng that
they are telling the Bureau of Prisons and they are
telling the District of Colunbia repeatedly that
it's a three year | ease issue.

In other words, you can't have your
cake and eat it too. You can't tell D.C to
squeeze into the zoning laws one thing and on the
ot her hand doing sonething el se. I[t's our theory
that if they did that then that's illegal. So when
it comes to you, you can say that it was an illega
zoned proposal and you can reject that on that
basi s.

MEMBER ZAl DAI N: Well, 1 don't think
it's illegal. As the intervenor stated, it would
be bad business on their part to go into a |ease
where they could lose their zoning after three
years. | understand your point. | had concerns
with the |ease as well. | find it disappointing
that DCRA did not rely on reviewing a |ease when
issuing a permt for a facility that needs to be
| eased on |eased property for a period to exceed

three years.
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Wel |, what does DCRA rely upon to issue

that permt to verify that it's |leased and verify
that it's three years? Well, they didn't rely on
the | ease. So unfortunately | find that hard to
really get that into this proceeding. Furthernore,
M. Rushkoff has said that the way they would
handle the three year period is they would revoke
the C of O after three years. Wth all due respect
to DCRA, that's a skeptical way to enforce that
portion of the |aw But that's what we have to
rely upon.

MR. TEMPLE: M. Zaidain, with all due
respect, the community would be in trouble if you
found out today that what they did was illegal and
you couldn't termnate it. Then we would be |eft
with going to DCRA which has committed the very
illegal act in the first place, and they are not
likely to overturn what's illegal. Then we woul d
have no recourse.

MEMBER ZAIDAIN:  Well, | think it would
be a nore interesting question if this facility had
been operating for four years and the permt was
appealed to us and DCRA hadn't revoked it after
t hree.

MR. TEMPLE: But if you found out today
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that there was illegal zoning here and you knew
t hat they failed to give you an accurate
di scl osure, then that woul d be significant.

MEMBER ZAl DAI N: well, like | said,
"Il go back to what DCRA stated to us in regards
to the three year period. They woul d handl e that
by revoking the C of O after three years.
Unfortunately we're not here to determ ne whether
or not that's going to happen or not. Like | said,

if this was the fourth year and the C of O had not

been revoked, 1'd say you would have a hell of an
argument . But that's all we have to go on right
now.

MR.  RUSHKOFF: On behalf of DCRA, |
would just say that | share M. Tenple's concern
about the last sentence in the two page letter.
The fact that the blacked out |anguage conmes right
after three year period leads me to believe that it
somehow nodifies the term "three year period." I
think that it would be helpful to have that
i nformation.

Wth respect to whether or not the
| ease itself has to be for three years, | believe
that the |anguage of the regulation is that on

| eased property for a period not to exceed three
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years. So I'm not sure that the |ease itself has
to be a three year |ease. I will just point that
out . For exanple, if you had a ten year |ease but

it was on that property used as a detention
facility for three years, | believe that would
conply with 801. 7(k).

MEMBER ZAl DAI N: well, 1'd go back to
my point of how did DCRA even know that it was
| eased when they issued the permt? |  haven't
gotten a sufficient answer to that. But let ne
respond to your point, M. Rushkoff, in regards to
t he blacked out area. Say this said for a three
year period automatically renewable for ten years,
for exanple. " m being hypothetical. Woul d t hat
have changed DCRA's decision if they would have
seen this letter?

MR. RUSHKOFF: | don't know if it would
have changed. Whuld it have changed the decision
back in Decenber? That's a hypothetical question.

| can't tell you what DCRA's decision would have
been, but it would have been presented with a
different set of facts back then.

MEMBER ZAl DAI N:  Sure.

MR.  RUSHKOFF: | guess ny point is

given that we've gotten this far involved in it |
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don't want to give the appearance that we're facing
an issue and then putting our heads in the sand.

Now that we've gotten this close to resolving this
| ease issue, it seens to nme that it would neke
sense at least to get on the record what the terns
of the | ease are. Then DCRA would be in a position
to do whatever it thinks is appropriate. It my be
not hi ng. It may be sonething. At | east we would
know what the terns of the | ease are.

MEMBER ZAIl DAI N: And that would be of
mat eri al val ue to DCRA.

MR. RUSHKOFF: | think it would be of
mat eri al val ue.

MEMBER ZAI DAIN: | woul d agree.

VMR. TEMPLE: Can | just add? Just to
make a note, | think that as the Board |ooks at
this partial lease it has to look at the lease in
context, not just Section 5.01 on page 5. You talk
about a ten year | ease. I note that the docunent
goes frompage 1 to 5 and then from®6 to 23.

That says that they intend to use this

| ease for the purpose of a residential community

correction center in accordance wth Bannunis
governnment contract. That neans that they are not
using it for any other purpose. Therefore they
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antici pate, consistent with the previous paragraph
which is paragraph 2.01, the possibility or
probability of it going beyond three years for
what ever that's worth. And | understand vyour
point, M. Zaidain. We can address that in our
cl osing argunents.

CHAI RPERSON GRI FFI'S:  Okay. Any foll ow
up, M. Zaidain?

MR.  CAMARNO | just want to add this
whil e everybody is tal king about this thing. The
BOP is run by the Departnment of Justice. They are
not stupid. They have seen our certificates. They
have seen the |ease. They have seen all of this
document ati on. Everything is kosher. For M.
Tenple here to take pot shots at a voluntarily
subm tted docunent whi ch has no rel evance
what soever, and |I'm going to object to strenuously
again because the C of O says three years, and
that's the end of this discussion.

CHAI RPERSON  GRI FFI S: Okay. e
understand your point. Let's continue on with your
final case presentation then.

MEMBER ETHERLY: One quick question,
M. Chair, off of the |ease issue. | wanted to

pose to M. Rushkoff the sanme question that | posed
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to M. Camarno. In the hypothetical, if we take it

out of the context of talking about a particular
applicant or entity, would it be your position that
under 801.7(k) that if a C of O is on its face
limted to sinply three years could a property
owner or the operator of a tenporary correctional
or detention facility sinply renew that C of O for
anot her three years and stay at the sane |ocation?
s it your understanding or belief that would be
an appropriate course of action under 801.7(k)?
MR.  RUSHKOFF: The short answer is no.
The | onger answer would be potentially there' s a
hypot hetical that one could cone up with where that
woul d be appropriate. But certainly it seens to ne
it conpletely underm nes the three year limtation
if you can sinmply renew it.

So not having thought through every
possibility, just as a matter of course, if you
were then to get a renewal and it cones in we want
to renew for another three years, it seenms to ne
the answer is no, you cannot renew for another
three years. It's a tenporary facility for up to
three years.

MEMBER ETHERLY: Let ne then bring it

back to the instant case before us. It would be
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your position then at the conclusion of three years
the Adans Place facility would cease to operate at
that | ocation. If it were of course allowed to
continue, it would be your understanding that at
the end of three years that facility would have to
cease operation.

MR. RUSHKOFF: At |east as a matter of
course, yes. Again, | could imgine there could be
sone sort of showing made to take it out of that.
But it seens to me you would need an extraordi nary
showing at that point to continue it past three
years given the limtation in the regul ation.

MEMBER ETHERLY: Thank you. Thank you

M. Chair.

CHAI RPERSON GRI FFI' S:  Okay.

VMEMBER M LLER: | just would like M.
Rushkoff's opi nion. | think you said that vyou
think the lease is relevant. |'mnot sure. Wy is

it relevant if the C of Ois only for three years?
Why does the Board need to consider |ooking at the
| ease?

MR. RUSHKOFF: Okay. It would raise an
issue. | don't know what the answer would be. But
the issue it would raise would be whether or not

the institution was intended as a permnent
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institution. It seems to me that it's possible
that you could have sonething that's tenporary that
lasts for a long tinme but its status is tenporary.
At the sane tinme, you could have a
permanent facility that the operation was cut short
by a revocation of the Certificate of Occupancy.
But it was sonething that was set up wth the
intention of being a permanent facility. It seens
to nme an argunment could be made that if that were

the intent to have a permanent facility and to see

For exampl e, one could set up a
facility and say we don't know what we'll do after
two or three years. We're going to try to find
sone way. Maybe we'll get a variance. Maybe we'l]l

do this. W wll try and get this facility up and
runni ng under this provision for three years. We
will then try to come up with a |egal strategy for
keeping it in place permanently.

If that were the intent all along, |
think that raises a serious issue as to whether or
not it was a tenporary facility. | don't Kknow.
Maybe the answer is it's tenporary because DCRA is
going to revoke the Certificate of Occupancy. ["'m

not sure how DCRA would cone out on that. | woul d
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want to give them an opportunity to review that
i nformati on and make a deci si on.

| don't think it's for me as counsel to
make that deci sion. Basically |I would present the
information saying here was the information that
was developed in the course of these proceedings
for your consideration. I would just leave it to
t hem But | would want them to have that
opportunity.

MEMBER ZAl DAI N: When you say "them™
who are you referring to?

MR.  RUSHKOFF: I'm referring to the
Zoning Adm nistrator. |If there's evidence that the
intent all along was to have a permanent facility -
I'"'m not saying that's what the record shows -
hypothetically, it seemed to nme | would have an
obligation to collect that information and provide
it to the Zoning Adm nistrator for whatever action
he saw fit.

Maybe his conclusion would be there's
nothing that | need to do. I'"'m just going to
revoke the C of O in three years and that's it.
But he mght not have that conclusion. A
reasonabl e person could decide differently. I

would just want him to be able to make that
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deci si on.

MR. CAMARNG: | just have to conmment on
some of this stuff here because it really does not
sit right with nme. Once again, | think that the
| ease is very clear. It talks about our governnent
contract. It tal ks about the three year
restriction. Secondl vy, when we filed an
appl i cati on, not hi ng was attached to t he
application saying we're going to stay there for 50
years, 14 years. Basically we applied for a
tenporary three year license fromthe District and
we got it. That's the key docunent that | think
you have to | ook at.

CHAI RPERSON GRI FFI S: For your
Certificate of Occupancy or for your permt.

MR. CAMARNO. |'m sorry?

CHAI RPERSON GRI FFI S: When you say
"application," for your C of O or for your permt?

MR. CAMARNC Permt. The sanme thing
with the C of O the same sort of application.

CHAI RPERSON GRI FFI' S:  Okay.

MR.  CAMARNO It was applied for on a
tenporary three year basis. That's what we applied
for. That's what we received. That should be the

end of this discussion.
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MR. TEMPLE: M. Giffis, with all due

respect --

MR. CAMARNG:  You can specul ate for the
next thousand years why they are bringing this
appeal, what they have behind this appeal. M.
Tenpl e hopes to get his picture in the newspaper.
We can go on and on and on about this thing.

CHAI RPERSON GRI FFI'S: | under st and.

MR. CAMARNO! But it's purely
specul ati on.

CHAI RPERSON GRI FFI S: M. Tenple.

MR. TEMPLE: M. Giffis, with all due
respect, our only position on behalf of the
community is that the law is the law. Qur concern
is very basic here. | think the record is actually
going to show and the reason why the lease is
important s because Bannum has intentionally
operated on the flawed prenise of the tenporary
correctional institution. I think what we should
do here rather than bantering back and forth is we
have an opportunity to do our closing argunents and
we can submt the case for the record.

CHAI RPERSON GRI FFI S: Let's go.

MR. TEMPLE: | just want to say | think

the gentl eman owes ne an apology. | think that the
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Board shouldn't allow him --

MR.  CAMARNOC: M. Tenple, you are
taking --

CHAI RPERSON GRI FFI S: Excuse me,
gentl emen, your mcs have been turned off.

MR. TEMPLE: | think that's critical
M. Giffis.

CHAI RPERSON GRI FFI S: M. Tenple, | can
always turn them off again. Pl ease, let's not
break down into such --

(I'naudi bl e.)

CHAI RPERSON GRI FFI'S: | wunderstand, but
|"m not going to be the arbitrator of that. [ 1
keep a list and then [|'II give it to vyou
af t erwar ds. Then you guys can go renedy outside
Let's continue on with this and get ne what we need
in order to finish this case in order for us to
substantially deliberate on it. M. Camarno, |et
me turn it over to you. Let's continue with the
presentation of what you want to in terns of
conclusions of your case. Then we'll set up in
order for closing and rebuttal if there are
rebuttal w tnesses.

MR. CAMARNOC Okay. We presented our

position. We presented our w tnesses. | have
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voluntarily come forth with certain docunmentation
There's a lot of docunentation in the record
al ready that supports our position. At this point
in time, we rest our case. | would like to have
the opportunity since the record is so massive to
present sone sort of findings of fact/conclusions
of law after this proceeding so we can get sone

sort of orderly arguments on this.

CHAI RPERSON GRI FFI S: Excel | ent . I
woul d agr ee. | think the Board will be requesting
that of all the parties in participation. [In which
case, let's establish closings. M. Tenple, are
you prepared? Well, let me put it to you in the

order we should go through closings. W can start

with this side and end with you. ' m assum ng you
are wanting to be the final closing. Is that
correct?

MR. TEMPLE: \Whatever is your pleasure.
We have no objection to that.
CHAI RPERSON GRI FFI S: Okay. Are you
calling rebuttal witnesses at all?
MR. TEMPLE: No.
CHAI RPERSON GRI FFI S: Why don't we do
this? M. Rushkoff, are you prepared to do your

cl osi ng now?
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MR. RUSHKOFF: Yes.

CHAI RPERSON GRI FFI S: Let's start with
you then. Then we can probably take a break if we
need to. We'Il go to Bannunmis closing. Then we'l]l

end with you, M. Tenple. Also in anticipation of

closings, | would inmagine none would be much nore
than 15 m nutes. Is that doable for vyou, M.
Rushkof f ?

MR. RUSHKOFF: That's fine.

CHAI RPERSON GRI FFI S: Is that also
amenabl e to Bannunf?

MR. CAMARNO. Yes.

CHAI RPERSON GRI FFI S: Excel | ent . M.
Tenpl e?

MR. TEMPLE: Yes.

CHAI RPERSON GRI FFI S: Al right. So
let's continue on. M. Rushkoff, it's all yours.

MR,  RUSHKOFF: Okay. Thank you, M.
Chair. The issue raised in this appeal is how
conmmunity corrections centers ought to be treated
under the Zoning Regul ations. Now the ANC s
position is that a comrunity corrections center
fits within the definition of CBRF, community based
residential facility. They would say that if it's

a CBRF then it can't constitute any other use.
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Therefore it can't be a tenporary detention or
correctional institution under 801.7(Kk).

They also argue - and | think they are
still making this argunent - that if it's not a 24
hour lock down facility then it can't be considered
a detention or correctional center. | think we've
addressed that thoroughly in the papers. "' m not
going to go back over that. W rely on the fact
that hal fway house inmates are treated as prison
inmates for | egal purposes in the sense that if you
escape from a halfway house you are prosecuted
under D.C. law for a prison break.

There was also testinony about these
individuals being in the custody of the United
States Attorney GCeneral. So I think it's pretty
clear that they are in the correctional system even
if they are at a halfway house. I want to focus
nore on the argunment, which the Board was npre
concerned wth, that once you categorize an
institution as a CBRF then it can't constitute any
ot her use. Therefore you can't apply 801.7(k).

The primary problem that DCRA has with
this position is that any tenporary detention or
correctional institution can also be described as a

CBRF. The result is that nothing can be a
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tenporary detention or correctional institution
under 801. 7(k). If we |look at the definition of
adult rehabilitation home, which is part of the

definition of CBRF in the regulations, we have "a
facility providing residential care for any
i ndi vidual 21 years of age or ol der under pre-trial
detention or sentenced court orders.”

| would point out what appears to be a
typo. There's no such thing as a sentenced court
order. A court order is not sentenced. People are
sent enced. The intended neaning s probably
sentenced by court order right there.

I would also note that the definition
says "pre-trial detention or sentenced court
orders." Therefore the facility, in order to
gqualify as a CBRF does not have to house both pre-
trial detainees and sentenced individuals. It can
house either detainees or sentenced individuals or
both and qualify as a CBRF.

Under this definition, any jail or
prison qualifies as an adult rehabilitation hone.
A jail provides residential care for individuals
over 21 who are in either pre-trial detainnent or
serving a sentence. The result is that a tenporary

detention or correctional institution is always a
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CBRF and therefore not a tenporary detention or
correctional institution.

Bannumi s response to this little
conundrumis to try to read the definition of adult
rehabilitation honme as narrowWy as possible and
then argue that a community corrections tenant is
not a CBRF. Bannum s expert, M. WIIlingham tried
to do this. He said that a community corrections
center does not provide "residential care" and that
residential care would be sonething nore anal ogous
to care for an Al zheinmer's patient.

He also said the phrase that I
interpret as sentenced by court order neans
sentenced to that specific facility as opposed to
just sentenced. The problem here is that if you
are going to |imt the definition of adult
rehabilitation home to disabled people requiring
care who are also crimnal defendants and who are
sentenced to a specific facility then nothing wl
qualify as an adult rehabilitation hone. They do
not exist.

Now if you | ook at Bannum s own letters
to the Zoning Adm nistrator describing what their
pl ans were, you will see that Bannum describes its

community corrections center as provi di ng
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"residential rehabilitation services to individuals
referred by appropriate commtting authorities.”
Conpare that to the general definition of CBRF in
the regulation. “"A residential facility for
persons who have a comon need for treatnent,
rehabilitation, assistance, or supervision in their
daily living."

It's clear that Bannum in their letter
to the Zoning Adm nistrator was proposing to
operate a CBRF. This general definition of CBRF
applies equally well to residents of halfway
houses, jails, and prisons. By the way, you m ght
take a look at the excerpt from the District of
Col unmbi a's 1966 annual report which was attached to
the supplenmental nmeno that DCRA filed | ast week.

There the Departnment of Corrections,
just in describing their mssion, the mssion of

the whole Departnent of Corrections is to "care

for, protect, I nstruct, and rehabilitate its
war ds. " That sounds |ike a CBRF. Caring and
rehabilitating. Reading the definition of adult

rehabilitation honme very narrowy would produce a
favorabl e outcone for Bannums facility and woul d
uphold DCRA's decision, but it would be bad for

hal f way houses generally.
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CBRFs are allowed as a matter of right
in G3 and G4 business districts. If we were to
read the definition of CBRF to exclude all or npost
hal f way houses, then they will only be allowed as a
matter of right in GM manufacturing districts and
then only on a tenporary basis. DCRA' s approach to
this problem is to accept that a tenporary
conmmunity corrections center, which is what Bannum
is describing in its letters to DCRA, fits within
the definition of CBRF.

It also fits within the plain neaning
of tenporary detention or correctional institution.
I ndeed, it looks to us as if a tenporary detention
or correctional institution is a narrow subset of
t he CBRF category. Based on its status as a CBRF,
Bannum s facility could have been placed in a G3
or G4 District as a matter of right. Based on its
status as a tenporary detention or correctional
institution, it could also be placed in the CM
District as a matter of right but of course only
tenporarily.

Now a number of concerns have been
raised in the course of the proceeding. A concern
that has been articulated is that DCRA s approach

woul d create a big | oophole for anything that could
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be characterized as a tenporary correctional
center. First, I would say it's not that big of a
| oophol e. CBRF's are already allowed as a matter
of right in G3 and G4 Districts. This | oophol e
allows a very narrow subset of CBRFs into CM
Districts for up to three years.

Second, as far as we know, Bannunis
facility may be the first ever to be authorized
under 801.7(k). At this point in tinme, rather than
trying to weed 801.7(k) out of existence, after
DCRA has relied on it in issuing Bannum s permt,
it wuld be fairer to let DCRA's decision stand,
allow this one facility to have its three years of
tenporary operation, and refer the issue of
801.7(k) to the Zoning Comm ssi on.

If 801.7(k) isn't being used and has
the potential for future m schief, let's just drop
it at this point. There really is not significant
harm in saying the regulation was in place when
DCRA made its decision, so let's honor that's
decision and allow this facility to continue for
its three year term What about the | anguage and
the definition of CBRF which goes "if an
establishnment is a CBRF as defined in this section

it shall not be deened to constitute any other use
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permtted under t he authority of t hese
regul ati ons?"

Now the literal meaning of the phrase
"any other use" in that sentence is any non-CBRF
use. A tenporary detention or correctiona
institution, we think we've shown, is always a CBRF
use. Therefore if an establishnment is a CBRF, it
may al so be deened to be a tenporary detention or
correctional institution just as it may also be
deemed to be an adult rehabilitation home or a
yout h rehabilitation hone.

Suppose instead of saying tenporary
detention or correctional I nstitution, suppose
801.7(k) had said tenporary adult rehabilitation
honme. I think we wouldn't be concerned about it
bei ng an ot her use. It would have been clear in
that case that it was intended to be a subset of
CBRF because it would be using a termfromthe CBRF
definition.

Now we know that 801.7(k) came first.
Then the definitions of CBRF were devel oped |ater

One question would be do we think the drafters of
the CBRF definition consciously intended to allow a
speci al treatment for tenporary detention or

correctional institutions. There's a very good
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chance the answer to that is no. They may sinply
have not been paying attention to 801.7(k) and just
focusing on what they were doing wth defining
CBRF.

Just as it's unl i kely that t hey
consciously intended to create this exception for
801. 7(k), it's also very unlikely that they
consciously intended to do away wth 801.7(k).
They probably would have done away with it rather
than leaving it there. But that's what the effect
will be if we say that CBRF can't be an 801. 7(k)
use. What we're really saying is that the CBRF
regul ation supplants 801.7(Kk). Treating an
801. 7(k) use as a subset of CBRF does allow us to
har noni ze the provision.

Anot her guestion is wil | this
interpretation create nore problenms than it's
solved, and will this allow CBRFs to be treated as
all sorts of other uses? Does this eviscerate the
| anguage that seenms to make sure that a CBRF is
treated as a CBRF? | think the answer is no. | f
you | ook through the Zoning Regul ations, 801.7(k)
appears to be the only use listed outside the CBRF
definition that is always a CBRF

For exanple, if sonmething were both a
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CBRF and a dry cleaning establishnment, t hen

applying the CBRF definition it would be deened to

be only a CBRF. That's because a dry cleaning
establi shnent is not a subset of a CBRF. It's not
a CBRF use. It's a different use.

So if you were to say it's both a CBRF
and a dry cleaning establishnment and let's treat it
as a dry cleaning establishnment, that would not be
permtted under our reading of the definition. On
the other hand, if you said all we're saying is
t hat a tenporary detenti on or correctional
institution i's di ff erent t han dry cl eani ng
establ i shnments because it is a subset of CBRF.

Now there's a policy argunent that's
been raised that we don't want halfway house
inmates to be housed in nmanufacturing areas. The
short answer is that we prefer that no one be
housed in a nmanufacturing area. That's why
801.7(k) allows only tenporary facilities. | would
add that this argunment that we don't want anyone
housed in a manufacturing area does not provide a
persuasive basis for treating halfway houses
differently than nore structured correctional
institutions.

There really is no problem with wal ki ng
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through a GMDistrict. The problemis it's tough

to live in one. That's a problem that affects
hal fway house residents and jail residents equally.
So if we're going to allow | ock down facilities in
C-M Districts, there doesn't seem to be a good
argument for not allowing an otherwise equally
situated hal fway house.

Wth this issue of the lease and the
contract with BOP, 1'm going to focus on what
appears to be a potential five year contractual
obligation with BOP. First of all, at the tinme it
issued the permt, DCRA did not know about a five
year contractual obligation with BOP.

The reason | call it a five year
contractual obligation is my understanding is that

BOP can exercise these options and in effect bind

Bannum for five years. Now had DCRA know, what
shoul d DCRA have done? That's a hypothetical. [|I'm
not sure we're ready to give an answer. But it's

not an issue right now before the Board.

Then | guess there was a question of
should DCRA revoke the permt based on the
contractual relationship with BOP. That's a tough
guestion. |'mnot sure we've really gotten answers

to all our questions about the contract. For
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exanple, if loss of the permt is a defense to
breech of the contract, then perhaps one could
argue that the contract allows -- It isn't really a
five year contract. It's really a three year
contract because t he contract foll ows t he
avai lability of the permt.

| guess what | would say here is again

this isn't an issue before the Board whet her or not

DCRA should revoke the permt. | do think that
DCRA should enforce the three year |imt on the
Certificate of Occupancy. There is not an issue

before the Board as to what to do if you go past
three years. It's fair in this situation for the
Board to express its view as to how it would expect
DCRA to handle any extension past the three year
period in terns of resolving issues before the
Boar d.

If the Board were to decide to affirm
DCRA's decision, it's perfectly reasonable for the
Board to express its own understanding of what it
is DCRA has approved. Part of that goes to the
i ssue of what DCRA should do in the event that
Bannum seeks a renewal of this three year term
That concl udes ny conments.

CHAI RPERSON GRI FFI S: Thank you very
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much. Very well. Are you ready?
MR.  CAMARNO | just want to take ny
argunment out of order here because | want to

respond quickly to something M. Rushkoff has
brought up here about this issue of this five year
contract. Once again | want to go back to the fact
here that --

CHAI RPERSON GRI FFI S: You are going to

respond in your closing.

MR. CAMARNOC I'"'m giving my closing
right now |I'mgoing to go into nmy closing in one
second. | think there's a very inportant issue
that he's raised here. We're on the sanme side

arguing for the same purpose, but how we get there
is just a little bit different as to how we reach
our end goal. | do agree with him in goal, but
it's how we get there that | have a Ilittle
di fference of opinion with himon
It's a one year contract with four one
year options. There was negotiation involved. You
have a January 23, 2001 negotiation letter which is
one of our best and final offers to the governnent.
You can see we say in there a three year period.
VWhen the governnent BOP issued a contract, it

i ncorporated this January 23, 2001 letter into the
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contract.

So they know full well we only have
zoning for three years. They issued a contract
based upon that. So it's not a five year
comm t ment . Everybody knows what's going on here.

Then the District has given us a C of O for three
years. So there is a |lot of msrepresentations
floating around here. | just want to clarify a few
of these things.

I want to go back into ny closing
argunment . M. Tenple alluded to the fact that we
want to follow the law. We should be follow ng the
I aw. The law is very clear. The |aw basically
says that you can have zoning as a matter of right
within the C-M zone if you have a tenporary
detention or correctional institution on |ease
property for a period not to exceed three years.

You have heard a |ot of testinony here
that we are a correctional institution. W do have
a |l ease on this property not to exceed three years.

Who has the burden of proof here? Bannum doesn't
have the burden of proof. M. Tenple, whoever he
represents, the Appellant has the burden of proof.

| think they failed mserably to rebut

either ny argunments or M. Rushkoff's argunents
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that we are a tenporary detention or correctional
institution on | eased property for a period not to
exceed three years. They brought forth absolutely
not hi ng. As a matter of fact, they brought forth
evi dence that supports our position.

| f you | ook at one of their

subm ssions, Exhibit 16 sub-Exhibit 3, he puts

forth the Statement of Work. VWhat does the
St at enent of Work  say? A CCC, conmmuni ty
corrections center, is considered a penal or
correctional facility. | think that nails it right

on the head, correctional facility on |eased
property for a period not to exceed three years.
That's what he put forth in his evidence, and he
has the burden to try to show that we're not a
correctional facility. But he put forth evidence
that shows that we are. His burden again.

When the Board reviews this, they have
to look at the reason of t he District's
determ nation here. We can argue about this for
t he next thousand years. Does the District have a
reasonable basis in the Jlaw and in their
interpretation of the Zoning Regulations to have
i ssued those pernits?

[ don't think this is a de novo
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argunment . | don't think that M. Tenple can cone
forth, quickly file an appeal, offer absolutely no
evi dence, and have this Board take up some sort of
de novo review and go back 20 years to try to
determ ne what the Zoning Regul ation either neans
or doesn't nean or what the intent of the Zoning
Regul ation is. The Zoning Regulation is very
clear, and if it's very clear, we ought to foll ow
it. If we neet the criteria, that should be the
end of the argunent.

Now M. Tenple also put forth M.
Nobl e. His own witness again cones forth admts -
and it's his evidence that supports our position
wi t hout even going to any rebuttal that Bannum has
here - on 265 and 266 of the June 17, 2003
transcript that Bannum is a tenporary correctional
facility that can be zoned as a matter of right.
His own witness.

He also put forth Regina Janes as the
chairman of the ANC On a question from M.
Etherly, her big concern was whether or not this
facility would close down or the zoning would be
revoked after three years. She basically testified
if that was the case, if they only have a C of O

for three vyears, that would be satisfactory.
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That's what she said on the record. It would be
sati sfactory. This is what she's saying on the
record.

Assum ng that they have namde sonme sort
of case, which | fail to see other than himcalling
us a halfway house 1,000 times on the record and
engaging us in some sort of semantics argunent,
assum ng he has net sone sort of burden, obviously
the burden would shift over to both Bannum the

intervenor, and the District to put forth and show

how we nmeet the Zoning Regul ations. W filed a
det ai |l ed Menmorandum of Law. I think it's Exhibit
20 in the record. It has about 12 exhibits.

I f that docunent is read very carefully
and one pays particular attention to the exhibits
that are attached there to, you would have to wal k
away from this situation saying what is this all
about. You can see very clearly there that Bannum
applied for a building permt. Their application
is in there. They applied for a building perm:t
that says "proposed use three year tenporary use
conmunity corrections center.” W all know that a
community corrections center is a place of
confinenent as stated by M. Tenple.

As a result of that, a building permt

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

263

was issued, several building permts were issued.

The |l ast building permt basically said three year
t enporary use, t empor ary 150 bed conmmuni ty
correction center. It doesn't say hal fway house.

It doesn't say CBRF. It says conmmunity correction
center on a |eased property for a period not to
exceed three years. That's exactly what Bannum is
doing. That's Exhibit 4.

Not ably the Board several tines nmade a
statement which | disagree with. They basically
said that the mnute the appeal file is filed by
M. Tenple or his client all bets are off. I n
other words, there can't be any reliance. I
di sagree with that because on several occasions
Councilman Orange and M. Tenple - and those
letters are attached to the record at Exhibits 5
and 6 and 7 - ask several times for a stop work
order to be issued. No stop work order was issued.

So | have to take a little disagreenent
with the Board to say that all bets are off, and if
Bannum proceeds after an appeal has been filed that
you can't rely upon it. In this particular
situation, stop work orders were requested, and
they were denied by the District. Bannum relied

upon a denial of the stop work orders and proceeded
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on. W proceeded on in good faith.

You heard testinony of M. Laurey (PH)
of how we relied upon the building permts, how we
relied upon the zoning permts, and how we relied
upon the C of O and expended an exorbitant anmount
of nmoney on its facility. M. Laurey (PH)
testified that they have spent upwards of $500, 000
so far building this facility. They have entered
into a government contract that could be upwards to
$26 mllion. There was reliance upon what the
District did.

Sonmehow if this Board goes back and
reconvenes and says the District is wong, who is
the real party that's going to be harned here?
Bannum Bannum never m srepresented anything.
Bannum is a good conpany. They relied upon the
Di strict sanctions. There is no intent here to
dupe or trick or swi ndle anybody. W said
community corrections center. That has a very
specific meaning in the law. As a matter of fact,
it has a very specific neaning in the case | aw.

We've also attached to one of our
filings the Howard Decision. That's a recent
deci sion that defines what a comrunity corrections

center is. We summarize the relevant portions of
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that case in our notion for dismssal. | just want
to read for the Board again a couple of those
excerpts because they are very inportant i n
descri bing what a community corrections center is.

This is the Howard versus Ashcroft
Case. This is a 2003 case. This is the Federal
District Court speaking which | think this Board
ought to take and give sonme deference to. The
Court says "So the question the Court faces woul d
appear to have evolved into the question whether
community confi nement centers are penal or
correctional institutions.”

As a matter of fact, let nme back up for
a second. This court case revolved around Bannuni s
pl ace of business down in Orlando, Florida. It's
the exact sanme facility that we're running here in
D. C The Court goes on to say here "It becones
obvi ous without going far t hat a comunity
corrections center is in fact a penal or a
correctional institution.

The Court finds community confinenment
centers are places of inprisonment. Placenent in a
CCC allows an inmte to |eave the CCC for the
pur pose of enploynent. As a joint report for

Sentenci ng Conm ssion and the Bureau pointed out,
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except for enpl oynent and ot her recor ded
activities, the offenders in the CCC conponent nust
remain at the facility at all tinmes.”

We heard both M. WIllis testifying for
Bannum and WM. WIIlingham (PH) testifying for
Bannum that you don't have to be Alcatraz. |t
doesn't have to to be a |lock down facility. You
can have nmaximum and you can have m nimum The
point is here confinenment. These people are
confined to the Department of Justice. They are
under the control of the Departnent of Justice.
They are not voluntarily in the program They are
serving the last portion of their sentence.

The Court goes on to say here "The
inmates do not return to their homes. They do not
set their own schedules. They are confined for al
practical purposes and under the control of the
governnment through its agents. The degree of
confinement is not determ native or whether these
inmates are confined.” The degree is not
determ native, so it doesn't have to be Alcatraz.

It doesn't have to be a l|ock down
facility. There's varying confinement procedures.

You can have mninmum security. You can have

maxi mum security. The point is it's still a
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facility to <confine inmtes serving the |ast
portion of their sentence. They are not there to
get rehabilitated for drug abuse. They are not
there being rehabilitated for alcohol abuse. They
are there serving the last portion of their
sent ence.

Again, this is a Federal District Court
speaking. So if one |ooks at the clear nmeaning of
the Zoning Regulations and if one |ooks at the
court cases and if one looks at M. Tenple's
filings, you have to walk away saying a community
corrections center is a place of confinenent. It
does neet the criteria of that Zoning Regul ation.

l"d like to coment on one |ast thing,
this issue about the CBRF. M. Rushkoff gets into
the CBRF definition. | believe you don't have to
go there because if you read it very clearly, we
don't fit wthin an adult rehabilitation hone.
"Il read you the definition again. You have to
read the words here. The words are very clear.

It's "A facility providing residentia

care" - we don't provide residential care for
one or nore individuals 16 years of age or ol der
who are charged"” - these people are not charged by

the United States attorney with a phony offense.
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They are serving the last portion of their sentence
"or any individual 21 years of age or ol der under
pre-trial detention" - they are not under pre-trial
det enti on. You heard testinony from both M.
WIllingham (PH) and M. WIIlis that they are
basically handed over to the BOP, and the BOP
pl aces themin what institution that they feel fit.
So they are not sentenced to a CBRF.

So we don't fall within this category of a CBRF.
The words are maybe a little confusing. | think we
unconfused it a couple of weeks ago wth our
testi nmony. They are not sentenced court orders.
It is not a pre-trial detention. These people are
handed over by a judge to the Bureau of Prisons to
the Attorney GCeneral. The Attorney Ceneral wll
therefore assign them to what institution he feel
fit, either maxi mum security or a comunity

corrections center. So it's not a CBRF.

Wth that being said, | realize this is
a very unfortunate situation. But Bannum in good
faith came to the District. W are serving a
public need. They invest a lot of noney. They
relied upon the District in good faith. They
applied for a conmmunity corrections center. They

were granted the right to operate a comunity
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corrections center wthin the <confines of the
regulation. So to say anything else, we would have
to stretch, speculate, twist, and we could go on
forever with this argunment. The District nmade the
right determ nati on to begi n Wi t h. That
det erm nation ought to be upheld. Thank you.

CHAI RPERSON GRI FFI S: Thank you. M.
Tenple, we're going to take a ten mnute recess.
You can get organized. O are you so notivated
that you want to start right now? G ve us ten
m nutes and we'll be right back. Of the record.

(Wher eupon, the foregoing matter went

off the record at 5:12 p.m and went

back on the record at 5:25 p.m)

CHAI RPERSON  GRI FFI S: Okay. Let's
resume. M. Tenple, when you are ready.

MR. TEMPLE: ['"'m ready. First of all,
on behal f of our community, we would like to thank
you for your tinme and your patience. The cont ext
in which we bring this case is we believe that the
law in the District of the Colunbia is the |aw and
that it should be enforced notw thstanding who is
on the other side based on your interpretation of
t hat | aw.

Counsel has made a nunber of statenents
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here, but we want to at the outset state what the
law is. In the District of Colunmbia, not in
Loui siana, not in Florida, not in California, the
law is the law of the District of Colunbia.
Rel ative to the zoning issues at hand, the |aw that
applies is the District of Colunbia case |aw and
District of Colunbia nmunicipal regulations.

In that respect, our courts have said
that |ower |evel decisions here in DCRA are not
pertinant in terms of the outcone of the |law. \Wat
is pertinant is what happens at this level with the
Board of Zoni ng Adjustnment. The case at point is
Brawner (PH) which you have heard a cite for and

L' Enfante Pl aza versus D C Redevel opnent

Additionally, | refer your attention to
DCVR 101.2 which tal ks about the character of the
conmmuni ties of which our clients live. 1'mtalking
about the people of the District of Colunbia.
Peopl e who have lived in your neighborhood for 10,
20, 30, 40, 50, 60 years, many generations. Cur
zoning laws require this Board to take those
factors into consideration.
Additionally, the law that applies is

11 DCMR at section 199 and the 800 series which |
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wi |l address. The issue at hand is a very basic

one. For sonme reason, we don't see the picture

The question is this. Can Bannum put a 150 bed
hal fway house in a D.C. community six blocks from

an elenmentary school, two blocks from a hone

wi t hout one bit of scrutiny from our public agency?
Now t hey say they can.

There are three reasons why they can't
pertinant to the issue of the permt. The first
reason is because it is a rehabilitation hone. The
Counsel for the DCRA has admtted that. It is not
i nsignificant.

The second reason is Dbecause the
facility i's not a t empor ary correctiona
institution. We don't | ook at what sone case said.

W have to go to the legislative history in our
jurisdiction to get to that. Thirdly it hasn't
even conplied with DCRA nmunicipal regulations at 11
DCMR 805. 2.

How do we prove this? | am going to
ask your indul gence. Bannum has essentially
mani pul ated the law in the District of Columbia to
its own end. l'"'m going to prove it to you. ['"m
going to ask you to look at the docunments in the

record, not what Tenple says, not what this
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community says, but the evidence. The first
exhibit |I'm going to direct your attention to is
Exhibit 17. What is significant about Exhibit 17,
and why is it in the record? It's in the record
because it was Bannunmis |awers, Holland and
Kni ght, that sent a letter on the very issue that's
before you. | direct your attention to paragraph 2
in that exhibit.
But nore inportantly what they state
and what they knew in My 2002 was that 801.2
specifically excludes "CBRFs from being considered
as a commercial use. CBRFs are therefore not
permtted in GMDistricts.” It is there. Al of
a sudden, notwithstanding the fact that this is a
letter to the Zoning Comm ssion stating what the
law is, they are here trying to mani pul ate the | aw.
But not enough. That letter is witten in Muy
2002.
Let's go to Bannums letter at our
Exhi bit 1. They say this is a ruling which it is
not. Our Exhibit 1 is a letter to Mchael Johnson.
Note the date of the letter. It's Decenber 11,
2000. Not once do they state that it's a halfway
house. We don't want to tal k about hal fway houses.

| gave you a tape. It's Exhibit 4. Kat hy
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Canmpbell from the Bureau of Prisons, she's right
here today. She stated 13 tinmes this is a hal fway
house. Let's put that on the back burner. Nowhere
here is it nmentioned that this is a hal fway house.

What's the significance of that? We
now have to go to Exhibit 18. This letter is
Decenmber 11, 2000. Exhibit 18 is a letter to M.
Vi ncent Orange from Bannum That letter which is
certified says in the first paragraph this. "The
purpose of this letter is to informyou that Bannum
has submtted an offer for a community corrections
center or halfway house and that they are doing a
residential rehabilitation program here." The
letter is clear. |It's Exhibit 18.

They deny the residential aspect. They
deny the rehabilitation. It's right here. Thi s
three page letter to Vincent Orange never got
submtted to the Zoning Adm nistrator, not only in
Decenmber. Go to our Exhibit 2. They sent another
letter for concurrence. Note this letter is a very
general letter, not peculiar to the particular
contract that they had. They said that they have a
contract, et cetera. They don't say it's a hal fway
house nor do they say what they said to Vincent

Orange which you nust pay attention to.
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It's a five year contract. The | ast
paragraph of the letter in Exhibit 18 says it is a
five year contract. Il wll wvisit that again.
Let's go to Exhibit 3. They talk about the
statenment of work. Look at the statement of work.

Qur contention is this, lady and gentl enen, Bannum
knew that it couldn't do a hal fway house community
based residential facility adult rehabilitation
home because in our city they just can't do that
wi t hout conming to you. So what they did was try to
go around the [ aw and create the exception.

If you look at the statenent of work,
the statenent of work is very basic. You have seen
t he subm ssions which I have no problemwi th. They
said they have a one year contract wth four
opti ons. What's significant about the options?
Bannum doesn't exercise the option. The Bureau
exerci ses the option. Very significant point.

In addition to that, they showed you a
| ease. The lease said it wasn't a three year
| ease. It was a very convoluted |ease. The
gentl eman said he was going to unconfuse us. What
he did was confuse us. Under that |ease and under
the scenario - and you |looked at it and you know

what's happening here - at the end of the three
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years -- And the city didn't help. They didn't say

except for de novo when you read his testinony. He
said it would stop.

But what happens here is we can't even
trust the city to enforce our own laws. That's the
tragedy of it all. \What happens here is Bannum has
conme in and said they have a three year deal and
therefore they are tenporary. I'm going to get
back to that. In their lease - and Ms. Ml ler
aptly noted - why is it referred to the year 2009?

Then in the letter regarding the negotiation which
was del eted, redacted, what did they say? They
said we have a three year deal, but they cut it
out .

The point is this at the end of three
years if the Bureau exercises its options -- Bannum
didn't tell the Bureau of Prisons we're going to
defaul t. Not ably absent from your record is
Bannumi s subm ssion to the Bureau of Prison. They
showed you a two page letter, but they didn't show
you a 685 page subm ssion to the Bureau. Wwe all
know they wouldn't tell the District that they are
going to default in year four and five and have a
five year contract.

Wait a m nute. This is not rocket
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science, lady and gentlenen. It's not rocket
sci ence. The District is being manipulated
Furt her proof. Vincent Orange is saying to David
Cl ark what are you doing, stop this, it's illegal

What does Clark say? It's very inportant. Two
respects.

On January 31, he says it's
institutional. wel |, we responded from the
conmuni ty. We said \Y/ g Cl ark it's not
institutional. This is the |aw February 6,

three page letter. What happens? On February 21,

Densel Noble comes back and testifies here before

you. He responded after <consultation with M.
Clark it's institutional. Ladi es and gentl enen,
that is not institutional. Let nme develop the

anal ysis further.

An adult rehabilitation hone. It is an
adult rehabilitation home. The gentleman said a
jail is a hone. A jail i1s not a hone. The two
don't fit. This is a CBRF. Section 199 does
sonething that's very peculiar. They tal k about
199. It says you can't have alternative uses.

But then what it does is states in the
subsequent cat egori es "Al conmunity based
residential facilities" - it doesn't say may - it
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says "shall be included in one or nore of the
foll owi ng subcategories.” Then it lists several
cat egori es. The one that's nost significant is
adult rehabilitation facility. In a submi ssion to

you which is Exhibit 20, Bannum in your own
subm ssion, tal ks about alternative uses on pages 6
and 7 of that subm ssion. They distinguish the
tenporary correctional institution from the adult
rehabilitation hone.

Qur point is when you |ook at what |
have given you in a chart with the zoning uses here

in the District of Columbia, our |laws are reckl ess

or erroneous. We knew what we were doing. We
didn't state here what we didn't nmean. It's very
basi c. It's an adult rehabilitation hone. It's a
CBRF. Under our | aw, a CBRF cannot have

alternative uses.

The case shuts down right there. And
t hese gentlenmen knew that. So what did they do?
They said we have to figure this out. It's a $25
mllion contract. So they went to the 800 series.
Nowhere in the District of Colunbia do we allow
CBRFs to be established as a matter of right with
nore than 20 peopl e.

They go to the 800 series. I n
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801.7(k), they look at it and they say CM2

District. W can't do this as a matter of right as
a CBRF. W're going to <create a tenporary
detention or correctional institution. Ms. MIler
hit the nail on the head. Let's |look at the
| egislative history. Bannum admits you can't

define that by definition in the dictionary. You
have to go to Webster's, and there's case law to
support that. So if you can't go to Webster's, you
go to legislative history.

Ladi es and gentl eman, you go to
| egislative history. Cities admt it. Nobody has
ever used this provision for a halfway house.
Nobody. More inportantly the legislative history
i's pointed. It was used by the D.C. Jail pursuant
to a case in an overflow situation. |"m going to
help you with that. There's no energency here.

The reason we know that is the D.C
Code states that when there is an energency it has
to be declared. That's 24-42-201. 42. | have
copies for you. It's when there is a state of
energency. There is no state of energency here.

More inportantly, | submt to you that
in the statenment of work there's nothing whatsoever

that says we're doing tenporary or enmergency
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anything. It's sinple as that. Again it's a play

on words to put Drusinda's foot into Cinderella's
shoe. That's all this is about. The law sinply
does not support what they are saying.

Let nme continue wth the tenporary
correction institution. VWhat is it? There is a
di stinction between a jail and a hal fway house. I
gave you this exhibit. |If you look at this exhibit
as very pointed, people in jail do not have --

MR.  CAMARNGC: I'"'m going to object to
this exhibit.

MR. TEMPLE: Excuse ne.

MR. CAMARNO! ' m sorry for
interrupting you M. Tenple, but we never took up
this issue of this exhibit. It's summarizing
evi dence apparently that's not even in the record.

He keeps referring back to it in his closing
argunent .

CHAI RPERSON GRI FFI S: It is in the
record.

MR.  CAMARNO The chart may be in the
record, M. Giffis, but it hasn't been devel oped
of f any testinony.

MR. TEMPLE: It's from your statenent

of work.
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VMR. CAMARNOC But it tal ks about other

facilities, where Hope Village 1is, Washington
Hal f way, where D.C. Jail is. There's absolutely no
MR. TEMPLE: I have their Certificate
of Occupanci es attached to Exhibit 15.
CHAI RPERSON GRI FFI S: Al right. M.

Tenple, let's interrupt your closing for a brief
moment. Tell me why there's an objection for this
comng into the record that didn't cone up before.
Any reasoning for that?

MR. CAMARNC | didn't know what the
purpose of it was going to be. It was just a
docurment that was submtted. W never really even
took it up today. | thought this was going to be
comng in through the rebuttal wtnesses to be
honest with you. | thought he was going to produce
a rebuttal witness and lay a foundation for this
docunent. He decided not to.

CHAI RPERSON GRI FFI S: Yes, M. Tenple
it's alittle problematic at this point referencing
it in closing. W did just receive this today.

MR. TEMPLE: Let me tell you, M.
Giffis, why |I'm doing that. Quite frankly, this

docunent is nerely a summary of what's in the
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record. For exanple, you heard that people in D.C
Jail can't use cell phones. You heard that people
in halfway houses have cell phones. They have
beepers.

It's in the statement of work that the
Bureau has subnitted. It is a summary of what we
have heard. The Certificate of Occupancies that I
have provided are in Exhibit 15. It states that
the Bureau of Rehab is a halfway house or adult
rehabilitation home. He can't say that anything in
here is not in the record. All I'"mtrying to do
for purposes of ny closing argunment is give you a
snapshot of what we had before us. If the Board
deens it is prejudice, then | can withdraw it. But
| felt that it summarizes where we were.

CHAI RPERSON GRI FFI S: Okay. Quite
frankly, having been handed this, we briefly
reviewed it. | haven't gone into the substance of
it, but | take you at your word that this is a
sunmation to help you with your closing from that
information that's already in the record. Let's
nove on.

MR. TEMPLE: Thank you, sir. A halfway
house has no arned guards. It has no paraneter

fenci ng, no unl ockabl e door s, no physi cal
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restraints. The gentlenmen and wonen at hal fway
houses sign in and out. Hal fway house is not a
D.C. jail. Let's be clear. We have no problem
saying it's a correctional institution. It is not

a tenporary correctional institution wunder the

| egislative history that we know exists, and you
have that in front of you.

Essentially what we are asking you is
this. It is an adult rehabilitation hone. Tr eat
it accordingly. If it's an adult rehabilitation
home, the District should not have allowed it to be
given a permt or for that matter a Certificate of
Occupancy as a tenporary correctional center. That
is clearly not the case. The evidence is very
over whel m ng.

The District is the party defendant.
The District is the one which issued the permt.
The District admits that it's a hal fway house, that
it's a community based residential facility. I'n
so, you can't cone back and say now what do | do to
try to deal with the fact that | nade a m stake.
This is a problem for us.

W can't say we're going to be
convenient and let the hal fway house exist when we

have hundreds and hundreds of people who live in
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that community. The charge before you is very
basi c. What we ask you and ny closing is please
apply the law as it is intended to be applied.
Thank you.

CHAI RPERSON GRI FFI S: Thank you very
much, M. Tenple. That's going to conclude our
public hearing on this case.

MR. TEMPLE: M. Giffis?

CHAI RPERSON GRI FFI'S:  Yes.

MR. TEMPLE: Wth your indul gence
pl ease, you indicated that you were going to
entertain a solution in terns of findings of fact
and concl usions of | aw.

CHAI RPERSON GRI FFI'S:  That's correct.

MR. TEMPLE: To that extent, we would
also just urge the Board, given the expeditious
nature of this proceeding to the extent that you
still <consider it expeditious, that we do it as
qui ckly as possible. We are prepared to submt

that by Monday with the hope that you can at | east

keep that on the top burner for the zoning. | know
you are busy. We appreciate your tine. | think
that's fair. This is our fifth hearing. So we
would ask and wurge that you take that into

consi deration as you consi der the case.
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CHAI RPERSON  GRI FFI S: Okay. Let's

review the schedul e. First of all, we don't have
meetings after August 5. So the closest it's going
to be to the 5th. W have public neeting decision
making which | think we're up to 11 cases already
on that day. The next nmeeting would be the 9th

If we were to submt findings --

MR. TEMPLE: Was that the 9th of
August ?

CHAI RPERSON GRI FFI S: No, Septenber.
We have to set this for the 9th. | don't see any

concei vable way to do it on the 5th as nmuch as we
woul d like to. That's not going to be possible
Let's do three weeks for findings of fact and
concl usi ons. If we can get that in the Board's
hands, the Board would be perfectly prepared to
take this up first thing in the norning on the 9th
when we resune. The nore tinme we have to review
the better and nore deliberate we can be on the
9t h.

So Ms. Bailey, if you wouldn't mnd,
let's review the cal endar. Let's do three weeks
for findings and concl usions. |t S nmy
understanding we will not be accepting any other

subm ssi ons. I's t hat everyone's cl ear
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under st andi ng? Excel | ent . So we will |ook for
those. O course, those will not be responded to.

MR. TEMPLE: M. Giffis, with that in
m nd, we have three pending cases. Prior to you
receiving the findings of fact and conclusions of
law, | would only ask that if something evidentiary
that would be helpful to you cones into play that
you accept that if you don't have any findings of
fact before you.

CHAI RPERSON  GRI FFI S: Three pendi ng
cases?

MR. TEMPLE: There is other information
that is becomng known to us through the other
litigation. If it's of help to you and we get it
before you have your findings of fact --

MR.  CAMARNO He hasn't done anything

in any other litigation. There's been no discovery

conduct ed.

MR. TEMPLE: There is discovery.
That's not correct. The Court ordered that they
subm t. There's been a discovery for two nonths
that's been outstanding. All |I'm saying to you is

if there is sonething |I would just think that you
would want it if we can get it before you get the

findings of fact no matter how we get it.
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CHAI RPERSON GRI FFI S: Il frankly wll

not keep the record open to accept that kind of
i nformati on because anything that should have been
in the record for us to decide is in the record at
this point based on the case and the closing. [|I'm
not sure that we would have the anple tinme or the
ability to analyze information that canme out of a
differing body w thout going through and actually
opening this entire proceeding up again to get
responses and then argunments on it. So at this
point, the record won't remain open for that.

MR. TEMPLE: Thank you.

CHAI RPERSON GRI FFI S: But it wll for
findi ngs and concl usion. Any ot her questions or

clarifications? Let's go to dates.

MR. CAMARNOC: Just one thing, M.
Chai r man. The last transcript of this proceeding
and the previous proceeding, | just want to make
sure we will have that in tine.

CHAI RPERSON GRI FFI S: I ndeed. The

transcript fromtoday you nean?

MR. CAMARNO. Yes.

CHAI RPERSON GRI FFI S: In which case,
we're going to have to allow two weeks, M. Bail ey.

MS. BAI LEY: Yes, M. Chairman, in
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approximately two weeks the transcript should be
back. I would say by August 8 the transcript
shoul d be in the office.

CHAI RPERSON  GRI FFI S: There is an
avai lability on ones own accord to get an expedited
transcript. |Is that correct?

MS. BAI LEY: Yes, sir. It's costly,
but it definitely is an option.

CHAI RPERSON GRI FFI S: Ckay. Let's do
that. We'll give the provision two weeks to allow
for the transcript and a week after for the
findi ngs.

MS. BAI LEY: That would be August 15
for the findings.

CHAI RPERSON GRI FFI S: I's t hat
accept abl e?

MR. TEMPLE: That's fine.

CHAI RPERSON GRI FFI S:  Ckay.

IVS. BAI LEY: And the decision on
Sept enber 9.

CHAI RPERSON GRI FFI S: Correct. Any
ot her questions or clarifications?

MR. TEMPLE: What tinme would that
neeting be?

CHAI RPERSON GRI FFI S: We are schedul ed
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to start at 9:30 a.m for the public neeting on the
9th. As of now, we have only one other case. The
public neeting, it's deliberation. They do not
take very | ong. (bviously there's no testinony or
evi dence. It is just the Board deliberating. So
if this was not the absolute first, it would

clearly be within half an hour or 45 mnutes after

start.

MR. TEMPLE: ['"'m sorry for nmy not
knowi ng. Do you actually render a witten
deci si on?

CHAI RPERSON GRI FFI S: Absol ut el y. On
Septenmber 9, it wll be deliberation in public.
You will hear the Board argue between ourselves.
You will hear our points. You will hear notions
for directions. That notion wll be voted. It
will either be wupheld or it wll fail. After
which, this wll go to staff and Corporation
Counsel, and a full order wll be witten. That

order is then reviewed entirely by the Board for
approval, add its additions and subtractions, and
then it is issued. Full orders take sone tine.

MR. TEMPLE: But a decision wll cone
on the 9th.

CHAI RPERSON GRI FFI S: A decision wll
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be made on the 9th if all goes according to plan.

Good. Any other questions or clarifications? Very

wel | . Thank you all very nuch. | appreciate
everyone's participation in this. This has been,

well, you put the word in. |'mglad we got through
t oday. W will see probably npbst of you on the
9t h. O course we won't be able to hear from
ot hers. Agai n, I appreci ate everyone's

participation and the anmount of information that
the Board has before it now Wth that, M.
Bail ey, is there anything else for the Board?

MS. BAILEY: No, M. Chairmn.

CHAI RPERSON GRI FFI S: Very well. Then
| can conclude the afternoon session of the Board
of Zoning Adjustnment 22 July 2003. Off the record.

(Wher eupon, the above-entitled natter

concluded at 5:50 p.m)
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