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(9:25 a.m)

CHAI RPERSON  GRI FFI S: Good norni ng.
Let ne call to order the 5th of August 2003 public
meeting of the District of Colunbia Board of Zoning
Adjustment. M nanme is CGeoff Giffis, Chairperson.

Joining nme today is M. Etherly; also
Ms. MIler. Representing the Zoning Conmi ssion with
us on nunmerous cases this norning is Ms. Mtten,
and representing the National Capital Planning
Comm ssion is M. Zaidain.

Also from the Ofice of Zoning Staff
with us is Ms. Bailey, M. My, and M. Nyarku is
al so attending to nost of our needs, if not all and
every need that we have. Ms. Monroe, of course, is
representing the Corporation Counsel.

Clearly in the public neetings, this is
a point at which we have conpleted the hearing on
each case. W wll call the cases attendant to our
schedul e today, which I wll update in a nonent.
These are our deliberations; therefore, to be
absolutely clear, we do not entertain additional
information, testinony, or anything of the Iike,
but rather render or conduct our deliberation and

render deci sions on each of the cases.
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There is one change in the order of
schedule | believe that would have been posted for
you close to the door where you entered into the
hearing room W wll be noving the Tudor Place
Foundati on deli berati on.

So our order will be first the Jemal's
Benj o; second will be the American Tower; third we
will have the Cassidy on behalf of Fields; fourth
woul d be the Evangel M ssionary Baptist Church; and
fifth would be Tudor Place. This is solely for the
coordination with nmenbers on the Board and their
schedul e so that we can do things while people are
here and on certain cases.

Wth that, then, | believe -- well, we
have a <couple other issues, but that is the
changing of any of the schedule for us this
nmor ni ng, so hopefully that's clear to everybody.

Wth that, M. My, | would ask for you
to announce the first case for our decisionmaking.

APPLI CATI ON NO. 17012 OF
JEMAL'S BENJO LLC

MR,  MOY: Yes. Good norning, M.
Chair, nmenbers of the Board.

The first case for the nmorning is

Application Number 17012 of Jemal's Benjo LLC,
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pursuant to 11 DCMR 3103.2, for a variance fromthe

bui | ding height provisions under Section 770, a
variance from the floor area ratio requirenents
under Section 771, a variance from the residential
recreati on space requirenents under Section 773,
and a variance from the rear vyard requirenents
under Section 774, to permt the renovation of
hi storic buildings for mxed use -- that's retail,
office and residential -- in the G2-A District at
prem ses 1301 through 1309 9th Street, Northwest,
and Square 399, Lots 62, 63, 800, 801, 803 and 804.

On May 20th, 2003, the Board conpleted
testimony on the case application and scheduled its
deci sion for June 3rd, 2003.

At the June 3rd neeting, the Board
di scussed the case application and requested
addi ti onal information from the applicant and
schedul ed its decision for August 5th, 2003.

On August 1st, 2003, the applicant
submtted a letter requesting that the Board not
act on the application until the Septenber 9th,
2003, Board neeting, and that is in your case
fol ders as Exhibit 52.

That conpl et es ny briefing, M.

Chai r man.
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CHAI RPERSON GRI FFI S: Thank you, M.

Moy .

As has been indicated, the applicant is
respectfully requesting we not act on this
application today, so | will hear coments on that.

Il will begin just briefly indicating
that it would be difficult wthout having the
addi tional information that we required. | don't
see any difficulty or prejudicing anyone involved
in this application setting it off until Septenber
9t h.

Of course, | wuld not want to go
beyond that if the Board feels that Septenmber 9th
is adequate tine to pull this together. I f not,
let's set it for a later date. | don't want to
revisit this and continue it again. |It's difficult
enough revi ewi ng it to be pr epar ed for
deci si onmaki ng and having to then stall it.

Clearly we asked for several things
from the applicant which are listed and hopefully
clear to them It was a reiteration of the
opportunity to reiterate the tests for the relief
requested for the variances; also to additionally
add to their case for economc feasibility; and

third, there was a provision that the Board had
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left open the record to have submtted the
potential of revising the application wth a
revised design which my well have, as | believe
the comments showed in our own hearing, may well
give the opportunity if the applicant is so noved
to actually present the original design, which my
have had less relief or certainly it would allow us
to have sonme sort of conparative point to | ook at
what was first envisioned and what had, through
ot her approvals, then been constructed for our
appl i cati on.

So with that, let nme hear from others.

MEMBER ZAl DAI N: M. Chairman, | do
want to say for the record that | have read the
entire case record of this and | wll be
participating. | was absent on the My 20th
heari ng and the subsequent decisionmking neeting,
and as such, | have no objection to continuing this
to a later date.

CHAI RPERSON GRI FFI'S: Good. Thank you.

Ot hers? Anything el se?

COW SSI ONER M TTEN:  No obj ecti on.

CHAI RPERSON GRI FFI'S:  Okay. Very wel |,
t hen. | can take it as a consensus of the Board

that we wll postpone our deliberation on this
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application, and | take it that no one has objected
to Septenber 9th, which was proffered by the
appl i cant. If not, let's set it, then, for
deci si on on Septenber 9th.

COW SSI ONER M TTEN: Could I just ask,
M. Chairman, --

CHAI RPERSON GRI FFI'S:  Yes.

COW SSIONER M TTEN: - - since |
believe we had set a schedule for the date that the
subm ssions had to be provided and then an
opportunity for responses, t hat we need to
establish a schedule like that again.

CHAI RPERSON GRI FFI S: Excel | ent point.

Whi ch means they are due today. No. M. My, do
you have a schedule? It actually isn't a |ot of
tinme. | mean, we often ask for two weeks before,
but let's |look at it.

COW SSI ONER M TTEN: Well, that m ght
be an argunment for putting it off until October.

CHAI RPERSON GRI FFI'S:  Ri ght .

MR, MOY: Looking at a Septenber 9th
deci sion date, M. Chairman, | would ask then that
subm ssi ons be due to the Board by August the 20th,
if that's doable. What's today? August the 5th.

CHAI RPERSON GRI FFI S: It's two weeks.
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MR.  MOY: Two weeks. s two weeks
sufficient enough? |If not, then we cna go to, say,
August 27t h, one of the two.

COWM SSI ONER M TTEN: There has to be
an opportunity for parties to respond.

MR,  MOY: Okay. In that case, then,
subm ssi ons August 20th and responses by the 27th.
October? |'m hearing October fromthe applicant.

CHAI RPERSON GRI FFI S: From the bird on
t he wi ndow sill?

(Laughter.)

CHAI RPERSON GRI FFI S: I  think that
makes a | ot of sense. Let's set it for October
rather than revisit this Septenber 9th and nake
sure that those get in. Ot herwise -- | nean, ny
anticipation is on the nmeeting date in October,
we're a go with this whether we have information or
not. The record will suffice for our deliberation.

MR, MOY: Okay. Then if we're | ooking
at October the 7th, then subm ssions should be in
the office by let's say Septenber 23rd; responses,
Septenber 30th. Should | go over the dates again?

CHAI RPERSON GRI FFI'S:  Yes.

MR. MOY: Okay. Subm ssions due to the

Board Septenber 23rd; any responses to the
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subm ssions by Septenber 30th; and a decision
nmeeting on October 7th.

CHAI RPERSON  GRI FFI S: Good. Board
menbers clear? Very well. Let's continue.

MOTI ON TO RECONSI DER APPEAL APPLI CATI ON
NO. 16990 OF AMERI CAN TOWERS, | NC.

MR. MOY: The next case is a notion to
reconsi der the appeal of Application Nunber 16990
of American Towers, Incorporated, pursuant to 11
DCVR 3100 and 3101, from the admnistrative
decision of the Acting Director of the Departnent
of Consuner and Regulatory Affairs for rescinding
Bui l ding Permt Nunbers B425271, 420358, 429362, et
al., relating to the construction of an antenna
t ower .

Appellant alleges that DCRA erred in
ruling that a side yard did not nmeet the mninmm
requi rements under Section 775. The subj ect
property is located in the C-2-B District at
prem ses 4623 41st Street, Northwest, Square 1769,
Lots 20 and 30.

On April 29th, 2003, the Board heard
argument from DCRA and Anerican Towers on DCRA' s
nmotion for dism ssal and American Towers' request

for a stay. At the conclusion of the argunent, the
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Board voted 3-0-2 to grant the nmotion for a
di sm ssal . The final order was issued on June
25t h, 2003.

On July 7th, 2003, the Board received a
notion for reconsideration from Anerican Towers,
and that's in your case folders as Exhibit 34; and
on July 14th, 2003, the DCRA filed a notion of
opposition to reconsider, and that's in your case
fol ders under Exhibit 35.

Finally, on July 31st, 2003, t he
appel lant, Anmerican Towers, filed a reply of
appel l ant American Towers in support of its notion

to reconsider, and that's Exhibit 36 in your case

f ol ders.

That conpl et es 1Y briefing, M.
Chai r man

CHAI RPERSON GRI FFI S: Thank you, M.
Moy .

MEMBER ETHERLY: M. Chair?

CHAI RPERSON GRI FFI'S:  Yes.

MEMBER ETHERLY: | would just like to
note for the record that | did not participate in
the April 29th hearing due to a prior conmmtnent.
| have, however, read the transcript in its
entirety and will be able to participate fully in
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t he adjudication of this notion.

CHAI RPERSON GRI FFI' S: Good.

MEMBER ETHERLY: Thank you, M. Chair.

CHAI RPERSON GRI FFI S: Thank you very
much.

Yes, Ms. Ml ler.

MEMBER M LLER: M. Chair, |ikew se, |
was not on the Board the time it considered the

issues that are the subject of this nmotion for

reconsi derati on, and | took no part in the
deci si onmaki ng or vote, but | have read the entire
record in this ~case and | am prepared to

participate in the deliberations and to even begin
the analysis having gone through all the papers
extensively.

CHAI RPERSON GRI FFI S: | ndeed. Go right
ahead.

MEMBER M LLER: Ckay. Havi ng revi ewed
the record in its entirety and |ooking at the
appellant's nmotion for reconsideration, it seens
t hat the Dbasis for the Board's order was
jurisdictional, which is a question of Ilaw and
which the Board found that it |acked the power to
consi der the appeal because it was untinmely.

Looking at all the arguments that the
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appel lant has made, | don't find any that contain
any authority to find that the Anerican Towers'

filing was tinmely as a matter of law, and this

court relied on Waste WNanagenent of Marvliand v,
D C Board of Zoning Adjustnent in its order.

Not hing that the appellant has said
changes the fact that it got notice of an appeal
from DCRA, the notice to rescind and cancel the
permts, and failed to file an appeal wthin 60
days before the BZA.

They fl oat an ar gunment regar di ng
judicial estoppel stating that the District in its
court proceedings mde argunents that, in fact,
American Towers had filed an appeal with the BZA,
but those argunments were nmade beyond the time in
whi ch an appeal would have been tinely before this
Board, and, in fact, they don't affect the tolling
of the time -- they don't affect the time, in any
event .

What ever argunent DCRA may have nade in
court had no effect on the time that they filed
their appeal before this Board. In fact, | think
that the first time that DCRA made remarks about
American Towers having filed an appeal was Decenber

20t h, 2000, and this Board found that the appeal to
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BZA was due Decenber 1, 2000.

Also in the Board' s order, they | ooked
at the argunment that there my have been an
equi table reason to toll the time for filing of the
appeal based on the fact that there was an earlier
application to challenge the permts filed by the
ANC, and that was Appeal 16990, but that appeal was
wi t hdrawn and Anerican Towers failed to institute
an appeal in 60 days of that date.

Finally, they made an argunent that the
Board never issued an order dism ssing the case,
and therefore the tinme should not have run;
however, they cite no authority for the proposition
that in order for it to be chargeable with notice
or know edge, the Board had to issue an order.
There was a withdrawal of that appeal.

So | find no authority in the notion
for reconsideration to reverse this Board' s order
whi ch was based on jurisdictional grounds and for
whi ch we have very little discretion

CHAI RPERSON GRI FFI S: Good. Thank you,
Ms. MIler

I[f | understand you correctly, what you
have stated is a lot of the argunments in the

appellant's American Towers nmotion to reconsider
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are actually redundant to those that were covered
in the original appeal and were discussed and
di spensed with. The additional new informtion, of
course, anything that was, in fact, deliberated on,

woul d not be the basis for reconsi derati on;

however, the new -- as |'m understandi ng ny reading
and what you have just said, is the judicial
estoppel, and is it your wunderstanding that we

could, in fact, be estopped from an action of DCRA?

MEMBER M LLER: No, especially not in
anot her court. What they said in another court,
time beyond the period for filing with our Board,
woul d not estop us at all.

CHAI RPERSON GRI FFI S: It seems to nme it
gets us into alnmost a circular trap if we were to
say -- and we have heard and there was brief
di scussion of it in this filing of reconsideration
-- that we're estopped because there was good faith
put on the issuance of permts when we are, in
fact, the body charged with the appeal process for
t hose adm nistrative decisions. And so if we were
to get into the fact of -- on that issue, it would
do away with our own authority for hearing appeals.

| concur with your statenent that | do

not see nor follow the -- | do not agree with the
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reasoning in the nmotion for reconsideration that we
would be estopped from taking action based on
statenents, whether they are m sstatenents or not,
froma DCRA representative in a different court in
a different body.

O hers? Any other additional comments

on this?

Ms. Mtten.

COW SSI ONER M TTEN: | agree wth
everything that has been said, and | also would

just add that the context in which this statenent
was made by the Court of Appeals was whether there
were -- whether due process was -- whether there
was the opportunity for Anmerican Towers to pursue
due process, not whether -- there kind of was an
asi de about whether, in fact, they were pursuing

it, but whether other renedies had been avail abl e

to them

So, | mean, the whole thing that gives
rise to us isn't even -- it doesn't turn on whether
American Towers had made an appeal or not. So as

far as the court's concerned, that wasn't a
rel evant issue, | don't think. And then everything
else that has been said about, vyou know, our

jurisdiction and the ability of DCRA attorneys to
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bind what this Board does | think is inconsistent
with this role that we play. So | don't believe

that there is any judicial estoppel that's binding

us here.
CHAI RPERSON GRI FFI'S:  Good. Very wel | .
O hers?
(No response.)
CHAI RPERSON  GRI FFI S: Is there a
notion?
COWM SSI ONER M TTEN: | woul d nove t hat

we deny the nmotion to reconsider the appeal of
Application 16990 that has been filed by American
Tower s, | ncorporated.

CHAI RPERSON  GRI FFI' S: s there a
second?

MEMBER M LLER:  Second.

CHAI RPERSON GRI FFI S: Thank you.
Further deliberation? Coments?

(No response.)

CHAI RPERSON GRI FFI S: Not noting the
need for it, | would ask for all those in favor of
the notion signify by saying aye.

(Chorus of ayes.)

CHAI RPERSON  GRI FFI S: And opposed?

Abst ai ned?
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(No response.)

MR.  MOY: The staff would record the
vote was five-zero-four, four-zero-one on the
motion of M. Mtten to deny the notion for
reconsi deration, seconded by M. Mller also to
deny, M. Etherly and M. Zaidain, the Chairman,
M. Giffis, abstaining.

CHAI RPERSON GRI FFI S: No, it was --
called for abstention, M. My.

MR. MOY: Abst enti on?

CHAI RPERSON QRI FFI S: did not
abstain. | voted for the notion.

MR,  MOY: You voted for -- oh, |I'm
sorry. My correction. So the vote, then, is

five-zero-zero.
CHAI RPERSON GRI FFI'S:  Thank you.
And when you are ready, M. My.
MR. MOY: Is it Case Nunmber 5802; am |
correct? O were we noving to --
CHAI RPERSON GRI FFI'S:  16370.
MR, MOY: Okay. Good.
MOTI ON TO LI FT BZA ORDER TO STAY -
APPLI CATI ON NO. 16370 OF GERALD CASSI DY
ON BEHALF OF JACK M LTON FI ELDS

MR, MOY: The next case, then, is a
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notion which is the notion to |ift BZA order to
stay - Application Nunber 16370 of Gerald Cassidy
on behalf of Jack MIton Fields pursuant to 11 DCMR
3108.1, for a special exception under Section
203.10 for a hone occupation permt to conduct a
consul ting/strategic planning business in a CAP/R-4
District at premses 434 New Jersey Avenue,
Sout heast, Square 694, Lot 811.

On July 1st, 2003, the Board took
action to grant the applicant's notion to lift the
stay, which was granted by the Board on Novenber
4t h, 1998. The recorded vote was four-zero-one.
Al so the Board approved the issuance of a proposed
order for exceptions. Again, the recorded vote was
four-zero-one.

The parties were requested by the Board
to provide coments to the proposed order by July
14t h, 2003. The Board has received no subm ssions
before the Board's action on the proposed order.

The staff also notes that, for the
record, on July 1st, M. Parsons had submtted in
the file a proxy vote which was not recorded and
his vote was to approve the |lifting of the stay and
the i ssuance of the order for exceptions.

That conpl et es 1Y briefing, M.
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Chai r man.

CHAI RPERSON GRI FFI S: Good. Thank you
very much

For absolute <clarity, then, we have
foll owed our procedure, Board nenbers, and revi ewed
the draft order sent out for exceptions, and
frankly, for nme, that nmeans sent out for comrents
of those that were parties, participants in the
case to see if there were any failings, |ackings,
addi tions that were required.

As M. My has adequately addressed,
there were no filings of exceptions to this, so the
nmotion before us is to approve the order for

i ssuance of Application 16370, and | would ask for

a second.
MEMBER ETHERLY: Second, M. Chairman.
CHAI RPERSON GRI FFI S: Thank you, M.
Et herly.
Are there any questions, conment s,

del i berations on this and our procedures in regard
to this order?

(No response.)

CHAI RPERSON GRI FFI S: If there are no
clarifications, then | would ask for all those in
favor of the nmotion signify by saying aye.
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(Chorus of ayes.)

CHAI RPERSON GRI FFI' S: Opposed?
Abst ai ni ng?

(No response.)

CHAI RPERSON GRI FFI' S:  Thank you.

MR.  MOY: Staff would record the vote
as four-zero-zero to approve the proposed order.
M. Parsons submitted a proxy vote to approve the
order, SO t hat results in t he vot e as
five-zero-zero to approve the motion of the
Chai rman, seconded by M. Etherly.

CHAI RPERSON GRI FFI S: Thank you, M.
Moy .

APPLI CATI ON NO. 17015 OF
EVANGEL M SSI ONARY BAPTI ST CHURCH

MR,  MOY: The next application is
Nunmber 17015 of Evangel M ssionary Baptist Church,
pursuant to 11 DCMR 3103.2, for a variance fromthe
rear yard requirenments under Section 404, and a
variance from the off-street-parking requirenents
under Subsection 2101.1, to allow the construction
of a new church, replacing a previous church on the
site that was destroyed by fire in the R-1-B
District at prem ses 2122 Jackson Street,

Nort heast, Square 4220, Lot 802. On  June
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3rd, 2003, the Board heard testinmony on the case
application and scheduled its decision to July 1st,
2003.

On July 1st, the Board granted the
applicant a continuance to August 5th, 2003. This
woul d allow the applicant time to provide a copy of
the signed binding agreenment between the Evangel
M ssi onary Baptist Church and owners of the nearby
parking lot. The applicant submtted this docunent
on July 22nd, 2003, and that is in your case
fol ders as Exhibit Number 35.

That conpl et es nmy briefing, M.

Chai r man.

CHAI RPERSON GRI FFI S: Thank you, M.
Moy .

Very well. Board nenbers, as M. My
has aptly described this, | am sure you recall the
hearing and the informtion. We have, as M. My

has indicated, received the additional information
t hat was requested. Let me just take any sort of
coments or discussion, deliberation on this, and |
would like to nmove this into a notion, if so
appropriate, by the Board.

Let's begin first of all, everyone

received Exhibit 33, which is the plans that were
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revised, and | know we have been through those.
Are there any questions or comments on the revised
pl an which show the conpliance with the rear and
side yard requirenments? Exhibit 33, site plan, has
a hand-drafted dinmension on the side yard which is
seven feet.

Okay. If there aren't any coments or
guestions and that right now, let's nove to the
next i ssue. Are there questions, discussion, on
the provision of a signed binding agreenent wth
t he adj acent owners to provide parking?

Yes, Ms. Ml ler.

MEMBER M LLER: M. Chai r man, we
requested that a copy of a signed binding agreenent
bet ween the Evangel M ssionary Baptist Church and
owners of the nearby parking |lot that 33 parking
spaces be provided.

Applicant submtted Exhibit Nunmber 35,
which is a letter describing a contract agreenent,
and then attached to that is what's called a
contract agreenent for 34 spaces. However, when |
| ook at this agreenment, it does not look to nme |ike
a binding agreenent as is required by 2116.3, which
says that for a church, "Up to 50 percent of the

nunmber of parking spaces my be |ocated el sewhere.
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The spaces shall be located within 400 feet of the
church in a public or private parking |ot or garage
where the required nunber of spaces are mde
avai lable for the use of the church through a
bi ndi ng agreement with the owners of the parking
facility."

Okay. In OP's report, they said that
the applicant had provided them with copies of

signed |ease agreenments, and that would satisfy

this requirenent; however -- and that's on page 3
of OP's report -- we didn't get any |ease
agreenment. \What we have is, it's a paragraph that

says they agree to furnish 34 parking spaces to the
church for a set price for an indefinite tinme, and
then it lists the days and the hours.

| think that this is not adequate for
our purposes, that we need to have a copy of a
| ease agreenent that sets a specific time period,
and that time period could be renewed or it could
run with the tinme that the church is there, but
what ever, this indefinite time is too vague and |
think what we envisioned is a |ease agreenent,
which was represented to us in OP's report. So |
woul d suggest that we continue it to give the

applicant time to submt to us the | ease agreenent.
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MEMBER  ZAl DAI N: What do you see

happening in this docunment, | guess is ny question.

You don't think that this represents any type of
agreenent ?

MEMBER M LLER: | have a question

whether it's a binding agreenent. It is vague

under contract law, "for an indefinite tinme." I

don't know what that neans. But noreover, | think
if we had this kind of agreenment, it should be
acconpani ed by a |ease agreement -- | think that's
what we have had in other cases -- which

specifically sets forth the terms, and wusually
those ternms are for a set period of tinme and then
they can be renewed. | think this is way too
vague.

CHAI RPERSON GRI FFI'S: Ot hers?

MEMBER ETHERLY: M. Chair, I
definitely understand the concerns that have been
raised by ny colleague Ms. Mller; however, |
don't share her worry with regard to the docunent
that was submtted as Exhibit 35.

| believe the document is satisfactory
for our purposes in terns of satisfying the
requi renment of the relevant regulation as relates

to having a binding agreenent that speaks to
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par ki ng. Clearly the intent here, while it m ght

not necessarily be, shall we say, reflected in the
clearest and cleanest I|egal |anguage, | think
clearly the intent here is to provide the requisite
nunber of parking under the regulation for the
church to access for their uses, and as such, M.
Chai rman, | believe the document is sufficient.

CHAI RPERSON GRI FFI' S:  Ckay.

I think the regulations and what Ms.
Mller is touching upon are very inportant, and one
thing I think that the Board needs to keep in mnd
is that the variance, if approved, would run wth
the land that the church is on, and | think that
the section as witten in the regulations puts us
in an awkward position which we have been faced
with before, and that is regulating or review ng an
adj acent property that's not directly under the
appl i cati on.

My point being, M. Etherly, if 1'm
under st andi ng what you're saying, is that what is
required of the church is to provide that nunber of
parking, 33 or 34 -- it's not right in front of ne
-- and it has to be off-site, and it has to be,
according to the regulations, wthin a certain

di stance, that they have provided -- their first
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contract would be sufficient, in your mnd, for us
to approve the variance for the provision of
accessory. And | think it's an inportant point to
note, if I go even further with what | think you
were deliberating on, is the fact that if this
parking lot in this instance at 27 Rhode 1sland
Avenue was to go away, if it was to be devel oped or
for some reason was no | onger accessible or useable
by the church, the church is still required to find
t hat accessory parking el sewhere.

So the intent of putting a binding
agreenment in the regulation is fairly clear, that
we woul d need sonething that would have sonme force
to show us that the provision of parking was being
satisfied, and in your -- 1'm understanding you
correctly to say that this shows to the level it
needs to for you to be secure in the fact that this
parking lot is useable and it is fairly dedicated
for those parking spaces to the Baptist Church.

MEMBER ETHERLY: Yes, M. Chairman, |
woul d agree with that.

CHAI RPERSON GRI FFI' S:  Ckay.

Ms. MIler, follow up?

MEMBER M LLER: Yes, M. Chairman. e

give OP great weight, and it |looks to nme as if OP
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relied on a signed |ease agreement in supporting

the applicant's proposal, and |'m just suggesting
that we get a copy of that |ease agreenent. It
seens -- they say they exist, so | think that woul d

make our record conplete and would nmake ne feel
secure that it's actually in place.

MEMBER ZAl DAI N: | guess ny question
is, and this my seen odd, but are you sure they
weren't relying on this?

CHAI RPERSON GRI FFI'S:  Ri ght.

MEMBER ZAl DAI N: I mean, planners are
not | awyers. I mean, | my say that this is a
| ease agreenment, you know? | would just hate to

give OP sone deference on sonething that may not be
correct.

MEMBER M LLER: This agreenment was
witten after OP's report.

MEMBER ZAl DAI N:  Ckay.

CHAI RPERSON GRI FFI S: So OP nust have
been | ooking at sonething el se.

Al right. So clearly what's before us
is that we continue this, set this for another tine
to make decision on it, and that would -- for
additional information regarding the parking, and

perhaps what we mght even do this week is draft
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the issues of how they should be addressed to
satisfy a binding agreenent, and we could set that
to the application for signature or editing,
addi tions, subtractions, however they would do it,
not that we would give them sonmething that they
woul d have to sign, but to give them a direct idea
of what it is that we're |ooking for, because the
other -- the lacking of this is although it states
the name and the address of the person, it's not
definitive, if we really want to get into the
nitty-gritty, definitive of where the parking is
actually being provided. So we mght want to do
t hat .

Let ne also clarify before we go too
much further, because | stopped ny statenents in
the beginning about the side yard and | said a
hand-drafted listed it at seven feet, which was the
exi sting condition, which was the ol der structure.

The requirenment, of course, for the
R-1-B is eight feet for the side yard, and if you
| ook at the AS1l, which is the new building site
pl an, again, there's a hand-di nmensi oned side yard
of eight feet there, which would then bring it into
accordance with the regul ation.

M . Zai dai n.
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MEMBER ZAI DAI N: Returni ng back to the

parking issue, | guess, you know, if you | ook at
what the intent of the regulations are, it's a
saf eguard to make sure that when people are going
to share parking facilities, that there's sonething
in place to make sure that's going to happen, and |
absolutely agree with Ms. Mller's concern; |I'm
just worrying now we're kind of setting the bar a
little too high for, you know, the average citizen
who wants a church, for exanple, who wants to
develop this type of operation. Now are we telling
them they have to go out and hire attorneys and
they have to draft a long | egal docunent? | nean,
| guess | want sonme nore clarification on what
exactly we're going for here.

MEMBER M LLER: I'"'m really | ooking at
OP's report, and they say that these |ease
agreenments exist, so all I'"'msaying is give themto
t he Board. | don't think that's setting the bar
very high.

MEMBER ZAl DAI N: Okay. well, | would
say if we're going to rely on that, then we should
give direction to OP to let us know exactly what
they're talking about if the Board decides to nobve

t hat way.
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VMEMBER M LLER: It may be as sinple as

asking OP to subnmit the |ease agreenments that they
relied on.

CHAI RPERSON GRI FFI S: Okay. Let nme
hear from Board nenbers if they want to postpone
this until Septenber 9th. OF course, you know that
this is a new devel opnent, so the other factor, of
course, which shouldn't overwhel mor influence us,
but certainly it's a reality that we need to factor
in, is how nmuch time we delay things. One, it also
del ays our schedule in processing applications, but
it also my well delay the beginning of the

construction of this. But that being said --

MEMBER ZAIDAIN:  Well, | mean, in order
to keep that process novi ng, I mean, ['"'m
confortable with the relief as submtted. | think
we just need sone additional information. I mean,

is there any way we can keep this noving and have
t hat docunment submtted as a --

MEMBER M LLER: Could we grant and
condition the order based upon their submtting
their | ease agreenent?

CHAI RPERSON GRI FFI S: You nmean we vote
on a notion of this application but say we'll keep

the record open for additional information, so we
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may be able to change our mnd if we don't find the
subm ssion --

MEMBER ZAI DAIN:  No. Well --

CHAI RPERSON GRI FFI S: No, we can't,
actual ly.

MEMBER ZAl DAI N: I'm fairly confident
that there is -- | nean, | think there is an
agr eement . | don't think there is an issue.
However, | know --

CHAI RPERSON GRI FFI S: So you are ready
to proceed today.

MEMBER ZAIDAIN: | would be confortable
to proceed today, yes.

MEMBER ETHERLY: M. Chair, | would
echo M. Zaidain's concern. I think perhaps the
i nportant aspect of Ms. Mller's concern is to
illustrate that, as this Board continues to nove
forward wth these types of cases, the nore
specificity, the nore clarity we can get wth
respect to parking agreenents would be useful, but
once again | think in this particular instance the
spirit of the regulation has been net by the
applicant in this <case, and | too wuld be
confortable with nmoving forward today.

MEMBER ZAI DAIN: M. Chairmn?
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VMEMBER M LLER: M. Chairman? Can | --

MEMBER ZAl DAI N: This may follow what

she is going to ask

VEMBER M LLER: If we have reached an
i npasse, |I'msorry. | was --
MEMBER ZAl DAI N: No. If we were to

nove forward today, wouldn't the applicant be
required to satisfy DCRA that there is sone sort of
arrangenent between these two facilities?

CHAI RPERSON GRI FFI S: Well, they would
have to satisfy -- well, it would be a conpliance
i ssue. Again, that's why | was stating that they
are required to provide the parking, if approved,
t hat we have set on an accessory site. So --

MEMBER M LLER: Il think it would be
terribly unwise to vote one way or the other on
this today conditioned on whether or not they give
you the --

MEMBER ZAlI DAIN: | agree.

MEMBER M LLER: |  rmean, last tine,
before, we were going to get the agreenment you
wanted, and we were going to vote today, and it
didn't happen. | nmean, it's silly to vote on it
and then have to retract the vote if you don't get

t he agreenment you want.
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| think what you should do is ask OP

what they were talking about and for copies, as
wel |l as asking the applicant what are these |ease
agreenments, can we have them and let them give it

to you, or vote on it today just on what you have,

one way or the other. | think you have to nake a
deci si on.

MEMBER ZAl DAI N: | like the latter, so
| will nove to approve Application 17015 pursuant

to 11 DCMR 3103.2 for a variance fromthe rear yard
requi renents under Section 404 and a variance from
t he of f -street par ki ng requi renents under
Subsection 210.1, to allow the construction of a
new church, which was, oddly enough, destroyed by
an act of God, in the R1-B District at prem ses
2122 Jackson Street, Northeast.

MEMBER ETHERLY: Seconded, M. Chair.

CHAI RPERSON GRI FFI S: That was a bolt
of lightning, was it not, as | recall? Yes.

Good. Further deliberation on the
notion, the text or anything, obviously, in the
entire hearing that you want to talk to in terns of
ot her variances? Clearly this was the nost
substantial in terns of evidentiary informtion.

Anyt hing further?
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(No response.)

CHAI RPERSON GRI FFI S: Okay. | think
Ms. MIller has brought up a very clear and very
i nportant point, and | think that, as the Board
continues on, | think there is a | esson |earned for
us here. We have faced this before, which is what
is so troubling on this one. Per haps we aren't
absolutely clear what we're |ooking for; perhaps
the regulations aren't clear on exactly what is
required.

So in the future, | believe that we
will absolutely need to, as | indicated, maybe even
set up an outline of things, itens that have to be
addressed in order for us to review sonething as a
bi ndi ng contract, and we can work on that in our

few weeks off in August.

Il will just end here. The | ast piece
of it is this will now become a conpliance issue.
It is clear that the application, iif this is
successful, is approved based on the provision of

off-site parking, and that provision has to be
mai ntained as long as this property and the
variance runs with this property, and therefore |
have sonme assurance in nmy own thought and

deli beration that the provision of parking is
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required and will be provided.

M. Zai dai n.

MEMBER ZAI DAI N: Well, | was going to
touch on that sanme topic. | mean, as the Board is

aware, there is another proceeding that we're in
the mddle of that the | ease and the type of | egal
docunment is at issue in terms of how a permt was
pulled, and | still struggle as to what |evel DCRA
needs -- or what standard DCRA needs in order to
verify that something is legal so that a permt can
be issued.

I nmean, | think we're going to be
seeing a lot nore of these, so I, for one, share
the Chair's concern and would |like to get some nore
information from DCRA on what they need to see when
they issue permts for matter-of-right shared
parking facilities or any other type of use that
requires a |l egal docunent.

I think one of the reasons why we have
a Zoning Comm ssi oner partici pate in t hese
proceedings is that if there is an error in the
zoning regulations that causes a |ot of problens,
it can be rectified, and maybe that's one of the
things that needs to be addressed by the Zoning

Conmmi ssi on.
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CHAI RPERSON GRI FFI'S: We will take that

as so not ed.

MEMBER  ZAl DAI N: I's she payi ng

attenti on down there?
CHAI RPERSON GRI FFI S: Yes.

(Laughter.)

COWM SSI ONER M TTEN: I"'m not on this
case, but I'm listening to everything that you're
sayi ng.

CHAI RPERSON GRI FFI S: Exact|y. Very
well. Good point, M. Zaidain.

O hers?

(No response.)

CHAI RPERSON GRI FFI S: Then there is a
notion before us and it has been seconded for
approval of the application. I would ask for al

those in favor signify by saying aye.
(Chorus of ayes.)
CHAI RPERSON GRI FFI'S:  Opposed?
MEMBER M LLER: Opposed.
CHAI RPERSON GRI FFI'S:  Abst ai ned?

(No response.)

MR. MOY: Staff would record the vote

as three-one-one on the notion of M. Zaidain to

approve, M. Et herly second, M. Giffis,
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Chair, in favor of approving, Ms. MIller voting not
in favor, and a Zoning Conm ssion nenber not
representing, not voting on the case.

M. Chair, the staff would like clarity
on the next case for discussion at your pleasure,
whet her Order Nunber 5802 --

CHAI RPERSON GRI FFI S: Ah, that's where
t he 5802 cones in.

MR. MOY: Yes. Shall we?

CHAI RPERSON GRI FFI S: That sounds |Iike
an old one, doesn't it? Yes, we can do that now.
s that correct? |In fact, we need to do that now.

Let's go ahead with that. What | would like to do
is proceed with that, then 17026.

MR. MOY: Yes.

CHAI RPERSON GRI FFI S: And then | would
like to go to our other agenda item for the

nmeeting, which would be the election, and then go

to 16974.

MR, MOY: Yes.

CHAI RPERSON GRI FFI S: I think that
covers it all. Very well.

MOTI ON FOR M NOR MODI FI CATI ON OF CONDI Tl ONS

I N BZA ORDER NO. 5802

OF THE APPEAL OF GERTRUDE CHANLER
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MR. MOY: All right. This, then, is a

notion for mnor nodification of conditions in BZA
Order Nunber 5802 of the Appeal of Gertrude
Chanl er, pursuant to 11 DCMR 3129.7, to nmake m nor
nodi fications to Conditions (e) and (f) in the
above referenced order for the location of off-site
accessory parking spaces across 17th Street in an
R-5-B District, Square 2567, Lots 811, 834, 838 and
839, for the Washington International Center in a
At/ R-5-B District at prem ses 1630 Crescent Pl ace,
Nort hwest, and Square 2568, Lot 809, formally Lot
807.

At the June 3rd, 2003, public neeting,
the Board requested additional information and
scheduling a decision for July 15th.

On  July 15th, 2003, the Board granted
the require of ANC-1C and the applicant to continue
t he case to August 5th, 2003.

In your case folders are Exhibit 58 and
57 from the applicant and ANC-1C respectively, and
it is their request to continue the case to
Sept enber 16, 2003.

That conpl et es 1Y briefing, M.
Chai r man.

CHAI RPERSON GRI FFI S: Thank you, M.
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Moy .

It looks like we're faced again wth
this application -- or this request for mnor
nodi fi cation, as you have stat ed, to give

additional time for the applicant and the conmmunity
to work together.

Before we get into that and see whet her
we actually grant that, nove this on, or actually
change the configuration of how we |ook at this, |
want to address a perhaps mnor but | think fairly
i mportant point, which hopefully will lead us to
our bigger item that being of all these letters,
of which we now have stacks in here, | was struck,
and perhaps it was the | ateness of the evening and
readi ng every single one of these, but | was struck
with great frustration that there is an awful | ot
of m sinformation out there.

Granted, 50 or so of these 10,000
letters are form letters that are signed, the
information that is repeated over and over again
seens to assert that sonehow, the BZA is acting in
private session to decide or make decisions on this
issue, and | want to clarify exactly that there are
numerous letters that ask us to hold a public

meet i ng. Of course, that's exactly what we're
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doi ng and have on every action ever taken regarding
this, al t hough there's only been slight.
Everything is done in the public and in the open.

It's <clear to ne, obvi ousl vy, t hat
peopl e are requesting a public hearing on this, but
that's a -- | think it's a fairly inportant point
because to be accused, frankly, in a |lot of these
letters of sonehow doing these secret deals and
somehow acting behind <closed doors is fairly
infuriating, especially with the anmount of tine
that we spend in public and the inportance that
this Board feels with doing just that.

Now, it goes to another issue of
obvi ously the community wants to weigh in on this
situation, and the first letters and the |ast when
we continued and now they are continuing on are
raising a |arge ampunt of issues that | also want
to limtedly address, that if we took this up as a
notion for mnor nodification and deliberation, we
woul d have no jurisdiction to go into issues that
were attendant to the proposed devel opnent. I n
fact, | can say with 100 percent assurety that none
of us, none of the Board nenbers in BZA, have ever
even seen any information regardi ng the devel opnent

that is being proposed. | don't even know what it
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was except for a slight description in one of the
letters that were put in saying what type of
resi denti al piece this wwuld be and in the
subm ssion fromthe applicant saying that they were
going to develop this site.

VWhat was of issue and what was before
us is a mnor nodification. It's a fact that we
have a surface parking lot that provides a certain
amount of spaces -- 38, if | recall -- and what is
asking to be nodified because of the |anguage in
the witing of the order of the condition is the
condition that says it's not required that the
parking be provided on the surface but could, in
fact, be provided elsewhere on the site, neaning,
as proposed in the application, below grade, so
that the parking provision would be mintained,
t hat condition would be maintained, but the siting
of those spaces would be different.

That was what was before us first when
we continued further discussion. Through our
di scussion and, frankly, fromM. Mtten' s comments
and concerns of this, there has been an additiona
i ssue that has come up, and I'm going to set that
aside a little bit, because the other inportant

point that | want to talk about is -- well, it's

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

45

attendant to this -- the issue of the fact that
there would be a period of tine where parking would
not be provided actually conmes to wus as an
addi tional nodification, which seens to be starting
to nmount or test the "mnor" classification of this

m nor nodification. We now have two issues.

But as | say, to digress briefly --
wel |, perhaps | won't.
So with that, | think what we have

facing us is we can continue this and give another
two nonths, six nonths or whatever for folks to get
around this and see if everyone can conme in as a
consensus. Still it should be said that even if
everyone is happy and in consensus doesn't mean
that sonmething would be approved. We woul d have
our own criteriumto assess.

But my feeling at this point is that
this has gotten alnpst to a | evel of public hearing
on its owmn with the addition of two nodifications
to this; also the concern about the | arge anount of
tinme. I have al so had some concern, and | believe
that it could be waivable, but there is sone
concern that none of us, |I'm assumng -- | can be
corrected if anyone else on this Board sat on this

original case in 1960, but |I'm assum ng not -- that
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we weren't involved in that case and saw all of the
i nformation.

VWhen this first came in, there was an
indication that it could sonehow get through our
t hreshol ds of being m nor nodification with waiving
sone of the rules, which we have done partial on.
But with that, | think the Board ought to strongly
think about setting this as a public hearing or
requesting that it be a public hearing not be heard
as a mnor nodification.

For absolute clarity, of course, that
would nmean an application would have to be
submtted, and | think that if an application was
submtted, and this is just an assunption or even a
hypot hetical, but one scenario is an application
woul d be submitted very quickly that could then be
put on the schedule, and that application would be
attendant to the conditions, the two nodifications
t hat we have established.

If that was the case, that this would
go to public hearing, that that would, in fact,
limt the scope of the hearing, and the scope of
the hearing would be towards those conditions,
meaning | wouldn't see -- of course, | haven't seen

the application or we haven't decided to go that
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direction, but | haven't seen anything that would
all ow us, allow this Board, give us t he

jurisdiction to go beyond those issues, neaning if

nei ghbors, and they my rightly be so, are
concerned about the height of a developnent, if
it's a matter of right, if it fits within the
zoning regulations, | don't see at this point how

we could have any input, whether we wanted to or
not, any input on issues of that.

So that being said, let nme hear from
others if there are other coments on this.

Ms. Mtten.

COVM SSI ONER M TTEN: M. Chairmn, |
share your concern about the issues that are being
raised in some of the correspondence that we have
received that are not relevant to the nodification
requests before us, and | think if we pare away the
i ssues that are not relevant, what we do find is
that there's nothing -- there's never anything
m nor about a request to nodify a condition that
relates to parking. | nean, parking is |ike one of
the hot issues. And we do have as part of the
ANC' s resolution that they do not believe that the
requested nodification is mnor.

I would be confortable proceeding as
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you suggested, which is that we not hear this as a
m nor nodification and that we urge the applicant,
if they want to pursue this, to come to us with a
new narrow speci al exception request, that we could
hear it the earliest opportunity, giving notice to
all the rel evant people.

CHAI RPERSON GRI FFI S: Good. | think in
terms of tineline -- | nean, | |ooked at this, and
who was to predict that we would be in this kind of
situation? But if it was at the beginning when

this came in, we would be set for hearing with no

time lost. Even if we continue this and, you know,
if we look at October or so, | think still the
timeline may be fairly close. So I would tend to
agree.

Ot hers? Any other comments? Anything

el se?

MEMBER M LLER: | do.

CHAI RPERSON GRI FFI'S:  Yes.

MEMBER M LLER: Because |'m not clear
about the process. | understand what you're
suggesting, but | also understand that the parties

are out there trying to cone up with a resolution
and a recomrendation, and |'m wondering where they

fit together, I nean, if we want to wait for their
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recommendation as to how to proceed or whether
we're going to be establishing a process that they
submt a new application. |'mnot clear

CHAI RPERSON GRI FFI S: No, exactly. I
think we way we could be -- | think what we can do
is be clear that we are not looking to review this
notion as a mnor nodification, which may mean that
-- and actually maybe Ms. Monroe can assist, but it
may nean that we do set a date to take that up
noting our concern on this public forum and
obviously we're urging -- we can't require sonebody
to put in an application, but urging the
application, and, you know, there's the bal ance of
what one would pursue to do wth a forced
del i beration on the mnor nodifications or not, or
woul d they pursue an application.

Ms. Monroe, do you see other formal --

MS. MONRCE: You know, | just want to
say t hat I t hi nk in t he ANC' s earlier
document ation, they said they don't even think this
is a mnor nodification because they don't think it
even falls within the regulation, and | think that
has sone validity, so | don't know if you can hear
it as a mnor nodification.

CHAI RPERSON GRI FFI'S:  Ri ght.
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MS.  MONROE: And | think what vyou

should do is recommend to the applicant that they
change their approach, as you were saying, and cone
inwith alimted special exception request and you
can hear it as a public hearing, because if you
heard this as a mnor nodification, it would cause
all kinds of other due process issues. There's a
| ot of other --

CHAI RPERSON GRI FFI S: So we hear the
nodi fication of the order as a public hearing and
we set that -- can we set that for a date?

MS. MONRCE: You could do it if you
want . | think it makes nore sense to have them
cone in with an application.

CHAI RPERSON GRI FFI' S:  Okay.

MEMBER ZAlI DAI N: | mean, the way | see
the way we're going is sonebody has submtted an
application for a mnor nodification and we're in
effect denying that, saying we don't think that
this fits as a mnor nodification.

CHAI RPERSON GRI FFI S: But to be very
clear, they submtted a notion.

MEMBER ZAIDAIN: O a notion. Exactly.

Well, we're denying the notion. And so upon doing

that, they then have the option to file as a
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straight application for full new hearing. | nean,
in terns of (9 Mller's concern wth the
conmuni ty, t hat di al ogue is still going to

continue, and hopefully when they conme in for the
heari ng, everybody will be on the sanme page, and so
we will have less issues to deal with. | think the
gquestion here is nore of a process --

CHAI RPERSON GRI FFI'S:  Ri ght .

MEMBER ZAl DAI N: -- and nmaking sure
that we adhere to the integrity of the regul ations.

So | am in support of how the Chair wants to
proceed.

COWM SSI ONER M TTEN: Fol | owi ng al ong
with what M. Zaidain said, | wll nmake a notion,
and I want to make it very clear, that we deny the
request to hear this under Section 3029 and the
deni al would be based on the nature of the request
for nodification, not on the nmerits of the request
for the nodification.

CHAI RPERSON GRI FFI'S: Okay. 3129.

COW SSI ONER M TTEN: 3129 is the --

CHAI RPERSON GRI FFI'S:  Right. OCkay.

COW SSI ONER M TTEN: Well, maybe it's
3129.7, which is the mnor --

CHAI RPERSON GRI FFI S: I just wanted to
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clarify. You said 3029.

COW SSI ONER M TTEN: Oh, | did? [''m
sorry. | meant to say -- | was reading it right
of f the page -- 31209.

MEMBER ZAI DAIN:. Well, | appreciate the
clarification that we're not ruling on the nerits.

Like | said, this is nmore of a process type of
standpoint. | would second that notion.

CHAI RPERSON GRI FFI'S: Good. The notion
is before us and seconded. Furt her discussion,
del i beration? Questions? Clarifications?

(No response.)

CHAI RPERSON GRI FFI S: | think that's
very definitive in terns of not the nerits of, but
the forum for hearing this. Then | would ask for
all those in favor signify by saying aye.

(Chorus of ayes.)

CHAI RPERSON GRI FFI'S: And opposed? Any
abstentions?

(No response.)

CHAI RPERSON GRI FFI'S:  Very wel | .

Before he calls -- well, go ahead, M.
Moy .

MR.  MOY: Staff would record the vote

as five-zero-zero on the motion of M. Mtten,
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seconded by David Zaidain, to deny the request to
hear the m nor nodification.

CHAI RPERSON GRI FFI'S: Good. Thank you.

And before we dispense with this case,
et me al so make one nore comment, and perhaps it's
only my, one m ght say, pet peeve, but we have had
this before. I haven't seen it in a long tine.
We've got one of the letters -- | won't identify
the signature on it; it is one of the formletters
-- it happens to be on Georgetown University's
Medi cal Center heading, and | was interested, and
perhaps mybe [|'Il contact the chief of the
Departnment of Medicine to see if this is the
Georgetown University Medical Center's official
position of what they are asking the Board to take
on this case. |"m assunming it is not. My poi nt
being, if sonmeone wants to be represented, they
don't need to try and | ook so authoritative and put
this on sonme sort of heading, which it's not the

heading which is taking the stand or asking or

making a request; we obviously Jlook to all
i ndi vi dual s. I, for one, and | know the rest of
the Board reads everything that we get. So that
didn't hel p.

There it is. What are we doing next,
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M. My?

APPLI CATI ON NO. 17026
OF W LLI AM SCHORTI NGHOUSE

MR. MOY: Before the Tudor Place, we do
have the matter of an action on the Schortinghouse
case, Nunber 17026, M. Chairman.

CHAI RPERSON GRI FFI S: Thank you very
much, M. Moy.

| believe the Board is aware of the
application and what we did previously, and | woul d
like to -- I will make a notion to deny Application
17026 of Schortinghouse and would ask for a second.

MEMBER M LLER:  Second.

CHAI RPERSON GRI FFI S: Thank you, Ms.
MIler.

Ar e t here any guesti ons,
clarifications?

MEMBER  ZAl DAI N: We're just sinply
clarifying what our action is, and that's denying
t he application, correct?

CHAI RPERSON GRI FFI'S:  That's correct.

MEMBER  ZAl DAI N: Wy were there
addi tional submttals?

CHAI RPERSON GRI FFI S: There were none.

It was additional information that was provided
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the Board for recollection from the case. It was
within the record itself. It was just additional
copies, | should say.

MEMBER ZAl DAI N: Ri ght . | appreciate

the refresher.

CHAI RPERSON GRI FFI' S: For
clarification, now that we're out a little bit here
on this one, for total clarification, there was a
notion in this application to approve. That notion
for application was not successful and failed for
lack of a majority.

The notion now before us is to deny the
application, which is an affirmative notion, and if
we need additional or Board nenbers need additional
refreshing or recollection on substance of the case
or further deliberation, that would be fine and
appropriate at this tine.

MEMBER ZAl DAI N: No, | don't. | just
wanted to make sure | was clear on what we were
doi ng.

CHAI RPERSON GRI FFI'S:  Very wel | .

MEMBER ZAl DAI N: Now | am clear and |
appreci ate the Chair nmaking the notion.

CHAI RPERSON GRI FFI' S:  Ckay.

Now, to be absolutely clear, the notion
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is to deny the application; therefore, if one votes
in the affirmative of the notion, you are voting to
deny the application. A vote in opposition to the
nmotion, of course, would be one that may have wel
supported the application.

That being said, | would ask for all
those in favor of the notion to deny 17026 signify
by saying aye.

(Chorus of ayes.)

CHAI RPERSON GRI FFI'S:  And opposed?

(Chorus of opposed.)

CHAI RPERSON GRI FFI S: Very well. M.
Moy, if you wouldn't m nd recording the vote.

MR.  MOY: Staff would record the vote
as two-two-zero on the nmtion to deny the
application, the motion of M. Giiffis, the Chair,
seconded by Ms. Ml ler. We do have a proxy vote
from M. May to deny the application, which would
give a final vote as three-two-zero to deny.

CHAI RPERSON GRI FFI S: Thank you very
much.

MEMBER ZAl DAI N: Just to be clear,
that's to approve the notion to deny.

MR. MOY: Yes. Thank you, M. Zaidain.

MEMBER ZAl DAI N:  Ckay.
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CHAI RPERSON GRI FFI S: Not to prolong

this too long, let's nove on, then, M. My.
ELECTI ON OF VI CE- CHAI RPERSON FOR BZA

CHAI RPERSON GRIFFIS: | believe, if I'm
not m staken, we have an opportunity now while we
have the full Board here before we |ose nmenbers to
entertain, as has been announced on our schedul e,
an election of a vice-chairman for the BZA, am I
correct?

MR. MOY: That's correct, sir.

CHAI RPERSON GRI FFI S: Excel | ent .

Wel |, having gone sonewhat rudderless
wi thout a vice-chair on this Board, it is with ny
great pleasure that we hold these el ections today,
and | am quite excited that we have the full Board,
all of the appointees are on, and | think we're
getting into great rhythm so to speak, in terns of
operation, and | would, wthout taking a great
anmount of tinme, like to make a nom nation for the
vice-chair person of the BZA, and that would be,
with ny absolute pleasure, M. Etherly.

| think M. Etherly has been -- was one
of our senior nenbers now, being such a fresh new
Board, and has come to be a participant on the

Board, a very inportant one, as we all are;
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however, M. Etherly | know has shown great
interest and | think will be very capable and abl e,
and | | ook forward to working wth him as

Chai r per son.

I would absolutely open the forum at
this point if there are any other nom nations, and
what | would Ilike to do is then hear those
nom nati ons, we can t hen have seconds to
nom nati ons, and then we can give the opportunity
for those nomnated to give a brief nonment of
comment and perhaps have a little battle if there
are several -- four, six, five -- however many
ot her nom nati ons. But let me let others have an
opportunity to make nom nations if so noved.

(No response.)

CHAI RPERSON GRI FFI S: If not, | would
ask for anyone who would support and second the
nom nati on of \V/ g Et herly for t he
vi ce-chai rperson's position.

COW SSI ONER M TTEN: M. Chairman?

CHAI RPERSON GRI FFI'S:  Yes.

COW SSI ONER M TTEN: It would be ny
pl easure to second your notion or your nom nation
of M. Etherly for vice-chairman. As has been the

practice since | have been on the Zoning
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Commi ssion, we poll the Zoning Conm ssion nenbers
when there are votes of this type to be taken, and
M. Etherly has the support of the Zoning
Comm ssion for the vice-chair position.

The Comm ssion has confidence certainly
in all the nmenbers of the BZA, but there are two
things | think that are particularly conpelling for
M. Etherly in addition to just, you know, his
al | -around hel pf ul demeanor and subst anti ve
contributions and deliberation, are the fact that
it's inportant to the nmenbers of the Zoning
Commi ssion that the chair and the vice-chair be
selected from anmong those menbers when possible
that are appointed by the Mayor, and that there is
much to be said for the experience that is gained
in serving, and | think that there wll be an
opportunity for other appointees to serve as has
been the practice fromtime to tine to rotate the
positions.

So we look forward to supporting other
menbers, but since, as you said, M. Etherly is one
of the senior nmenbers at this point in time, happy
to support him and | ook forward to t he
opportunities that he has to be the presiding

officer fromtinme to tine.
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CHAI RPERSON GRI FFI S: Thank you, ©Ms.
Mtten.

M. Etherly, let ne allow you to speak

MEMBER ETHERLY: Thank you very nuch,
M. Chair.

Just very briefly, | appreciate the
confidence of both the Chair and Ms. Mtten, and
hopefully that of my colleagues in ternms of taking
on this very inportant responsibility.

As the Chairman said, being rudderless
for ye these many nonths, |I'm very happy to stand
in and be a heartbeat away, and |ook forward to
noving to an undi sclosed |ocation sonmetime in the
near future.

(Laughter.)

MEMBER ETHERLY: But in al |
seriousness, M. Chair, thank you very nuch for
your confidence. | ook forward to continuing ny
service to the residents of the District of
Col umbia in what has fast beconme a very fascinating
endeavor for me every Tuesday.

But that being said, thank you again,
M. Chairman, for your confidence.

CHAI RPERSON GRI FFI'S: Good. Thank you.

Any other coments? Addi ti ons? Any
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di scussi on?

(No response.)

CHAI RPERSON GRI FFI S: If not, | would
then ask for people to signify their support of the
nom nati on by indicating and sayi ng aye.

(Chorus of ayes.)

CHAI RPERSON GRI FFI'S: Any opposed? Any
fol ks abst ai ni ng?

(No response.)

CHAI RPERSON GRI FFI'S:  Very wel | .

M. My?

MR.  MOY: Staff would record the vote
for t he new vi ce-chair of t he BZA as
five-zero-zero.

CHAI RPERSON GRI FFI S: Good. Thank you
very much

M. Etherly, congratul ations.

MEMBER ETHERLY: Thank you.

CHAI RPERSON GRI FFI S: We expect only
the continuing participation and involvenment that
you have provided to date.

Wth that, then, let us nove on to our
ot her agenda itenms for today. M. My, if you
woul dn' t mnd indicating the next case for

consi der ati on.
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APPLI CATI ON NO. 16974 OF TUDOR FOUNDATI ON, | NC.

MR. MOY: The next case, then, would be
Appl i cation Nunmber 16974 of Tudor Pl ace Foundati on,
| ncorporated, pursuant to 11 DCMR 3104.1, for a
speci al exception to continue the operation of a
museum by a non-profit organization, |ast approved
by BZA Order Nunmber 16477, dated January 14, 2000,
under Section 217, in the R-1-B District at
prem ses 1644 31st Street, Northwest, and 1670 31st
Street, Northwest, and Square 1281, Lots 827 and
830.

On Apri l 29t h, 2003, t he Board
conpleted hearing the testinony on the case
application and scheduled a decision for June 3rd,
2003.

Subsequent |y, t he appl i cant has
requested continuances on June 3rd for June 3rd,
2003, and the July 1st, 2003, neeting to prepare
and submt information requested by the Board and
set its decision for August 5th, 2003. Thi s was
done primarily to allow the applicant tine to
prepare and submt a traffic and parking nanagenent
pl an.

Essentially, in summary, M. Chairmn,

what is before the Board now are basically two
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notions, the nmotion to reconsider evidentiary
ruling which is -- the first one being submtted on
June  3rd, 2003, which is the notion for
reconsi deration of refusal to enter Exhibit Number
98 and tape into record, which is in your case
folders as Exhibit 105, and that was submtted by
the party opponent, the 31st Street Parties.

The second motion is the notion to
reopen the record, and that was submtted on July
14, 2003, which is the notion to reopen the record
for subm ssion of additional statenents concerning
use of Dower House, and that's in your case folders
as Exhibit 108, and that was submtted by the
appl i cant.

In your case folders, there are
numerous exhibits on oppositions, filed replies,
and opposition to replies, and staff would also
finally note that the subm ssion that was requested
by the BZA was submtted by the applicant on July
14th, 2003, which is +the applicant's docunment
dealing with their vehicle managenent plan that was
prepared by O R George & Associates, and that is
in your case folders as Exhibit 109, and here
again, there are nunerous responses and replies to

t hat docunent.
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So t hat conpl et es t he staff's

briefings, M. Chairmn.

CHAI RPERSON GRI FFI S: Good. Thank you,
M. Moy.

Actually, attendant to the July 14,
2003, is Exhibit 109, as you have indicated, and
then there was a subsequent exhibit that was
submtted, which is Exhibit 2 in their traffic
managenent and Exhi bit 110 for our records.

Let's bring up the -- first of all,
there is a notion to reconsider evidentiary ruling.

It's attendant, as M. My has laid out, to the

tape, the tape that was described but not accepted

into the Board. There seens to be in this notion
for reconsideration that that -- the tape was not
accepted into -- well -- yes, the tape was not

accepted into the record because the procedure
hadn't been followed and duplications of the tape
hadn't been provided. | thought we had clarified
that initially.

But let nme address this directly, and
that is we don't have any procedure or rule that
allow us to entertain notions for reconsideration
on evidentiary rulings or, you know, accepting

evi dence, and t herefore this noti on cannot
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essentially be before that. That it is, we have no
way to deal with it, and so | think we can nove on
with that being stated.

However, | do want to address what was
taken up in our first ruling of not accepting the
tape, and | think fundanentally, when we are
offered on any case, and specifically with this
case, tapes, whether it be video, whether it be
audi o, they raise nore questions within the hearing
than | find that they can answer.

Specifically with this case, | think
all the information attendant to the noise and the
i npacts and such were part of the record, that the

tape nmay well have just been redundant to some of

that information. But the other inportant piece,
and when | say it raises nore questions, |I'mnot --
first of all, none of us are acousticians or sound
experts up here. If we were to the given a tape

and listened to this tape, and we heard, you know,
crickets chirping, we nmay find that offensive and
-- my point being, I'm not sure we have a base
conparative level, and this is what | said before,
for our understanding of what that information
woul d show us. Again, it just begins to raise nore

guestions than it can conceivably answer. That's
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why | -- | know this Board has been very reluctant
in taking subm ssions as evidence of tapes and
recordi ngs.

So that being said, | will have others
add i f need be.

Yes, M. Zai dain.

MEMBER ZAI DAI N: Wel |, it's nmy
under st andi ng t hat t he i nt ent of provi di ng
sonmething like that is to illustrate, and you're
using the sound as an exanple, to illustrate sone
kind of negati ve inpact from an acoustics

st andpoi nt.

I have found that in proceedi ngs where
either parties in opposition or the applicants have
brought in acoustic experts with studies and cone
in and testified and they can be cross-exam ned,
that's a much nore -- that's a nmuch better way to
el aborate that issue in terms of acoustics, and |
would urge people who want to nmmke points in
regards to noise inpact to follow that route,
because | agree with your concern with submtting
tapes like that. There's just not enough for us --
there's not enough substantial evidence in that for
us to be able to deliberate on. Cr oss-exam nati on

is al nost inpossible. So that's ny concern.
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CHAI RPERSON  GRI FFI S: Absol utely an

excellent point, and the point is, as we have seen,
the acousticians that do reports have defined and
definitive levels of noise. | mean, it's decibel
ratings. In fact, | know you will recall -- |
nmean, there's a lot of education that happens of
the Board in reviewing a |lot of those things, and
t hat CONEeS in our guestions and in t he
Cross-exam nati on.

If someone purports that there's 63
deci bel s being created, well, that nmeans nothing to
me unl ess you can give nme the idea of what is a jet
pl ane or is that a child scream ng --

MEMBER ZAl DAIN:  Ri ght.

CHAI RPERSON GRI FFI S: -- or is that ny
dog bar ki ng kind of thing.

MEMBER  ZAl DAI N: W need to hear
substanti al evidence. You know, | think we have
had testi mony of sonmebody standing in the m ddl e of
the road and can't hear their wife calling them for
di nner or whatever.

CHAI RPERSON GRI FFI S: Lunch, | think it
was.

MEMBER ZAlI DAI'N:  Lunch. \What ever.

CHAI RPERSON GRI FFI S: Yes. | ndeed.
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| ndeed.

MEMBER ZAl DAI N: But that really nmkes
it hard for us to be able to evaluate whether or
not there is an inpact or not.

CHAI RPERSON GRI FFI'S:  Excel | ent point.

O hers? Yes.

COW SSI ONER M TTEN: | would just add
that there has been -- there was any contention
that on, | believe, on the occasion that the tape

was nmade, that there was an excessive anount of
noi se being generated, and that's why there's a
condition in place, and no one is suggesting that
that condition wll not produce, you know, an
am cable result.

So | think that the purpose of the tape
is =-- it's not helpful to us because that
particul ar day was one when there was no disputed
fact that there was an excessive anount of noise.
So I don't find it particularly helpful in that
regard.

CHAI RPERSON GRI FFI S: Good. And those
are excellent points also. | nmean, you can see we
coul d keep goi ng.

COWM SSI ONER M TTEN:  Ri ght.

CHAI RPERSON GRI FFI S: I nmean, would we
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want to see exactly what kind of recording device
was made, what |evel and height off the ground,
where it was there was a person noving, were they
orchestrating people in front of them that we
woul dn't be able to -- again, it raises so many
nore questions than it could conceivably answer in
this situation, and, bottom line, we're not even
supposed to be reconsidering it, which we are not
as we don't have the ability to do that.

There is the nmotion to reopen the
record, and that was to have submtted some of the
statenments concerning the use of the Dower House.
Of course, there were itens in the file also
addressing that, | believe, in oppositions or
responses.

What | would like to do is take up the

other item that M. My has spoken about, and

that's the vehicle nmanagenent plan. The issue is
this: | feel fairly strongly that we would not
accept, first of all, the statements concerning the

use of the Dower House. To be absolutely clear, we
had requested and kept the record open for the
provision of certain materials. W had started to
del i ber at e. In our deliberation, we then opened

the record again to accept these things. So we
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were in the mddle of deliberation. | do not see
how we could conceivably open the record to say,
wel |, you know, and there's sonme additional
testinmony that is being asked to be put in.

As | go to -- and that's why | take
both of these together -- as | go to the vehicle
managenent plan, again, we did ask and Ms. Mtten
rightly so and well spoken asked for this to be
done, which stopped our deliberation, and we
continued it.

I now have concern, |ooking at the
managenent plan, that there are several itens or
i ssues, | should say. I'm not so certain that the
Board may not have specific questions to go over
and to be answered on that.

Clearly we have responses from the

participants in it addressing sone concerns, and

with that, | wonder if we aren't also running into
t he difficulty of not havi ng al | owed
cross-examnation of the traffic expert. So |

think we need to think strongly on how we deal with
this at this point in terns of our deliberating
t oday.

Let ne digress on a specific issue, and

then | would like to have folks address that.
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There was sone concern raised on sone of the
subm ssions in that items weren't sworn  or
affidavits weren't provided or things weren't
notarized, and | |ooked extensively last night in
my regulations and couldn't find where it was
required and | have never known us to require
subm ssions, whether it be testinony that's given
and it's witten or submtted in witten form or
not, that they are to be sonehow notarized or sworn
to. So to clear that up, that's not a requirenment
that 1've found, and | can be corrected, but | am
not aware of in our zoning regulations and in our
pr oceedi ngs.

So, again, let's focus on the |arger
issue, that is the notion to reopen the record, and
t hen the vehicle managenment pl an.

Ms. Mtten.

COWM SSI ONER M TTEN: | think | would
like to take the itenms in the reverse order as you
were attenpting to, which is the issue about the
vehi cl e managenent plan and the concerns that have
been raised by the parties in opposition about
their, at least up to this point, their lack of an
opportunity to cross-exam ne the expert testinony

of the traffic expert who prepared the plan.
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I think those are legitimte concerns,
and one of the reasons why | had suggested and the
Board concurred with the need to have the vehicle
managenent plan submtted is because when it cones
down to it, the two biggest issues in this case are
noi se and concerns related to vehicles, whether
it's parking, traffic, delivery trucks and so
forth. So it really -- this does -- even though I
think it took a while for the case to evolve to
this point, because |I'm not sure that the applicant
was fully prepared in the beginning to, you know,
address in this level of detail, but | think now
that we're to this point, it wuld be very
appropriate for, as you stated, give the Board
menbers an opportunity to ask questions and give
the parties in opposition a chance to ask questions
about this because it does go to the heart of the
adverse inpact.

Then to the other issue that you
raised, and | agree with you conpletely about the
Dower House, the statenment regarding Dower House
which it's always this funny situati on when soneone
does submt a statenent attached to their notion
and then you start to read it, and | read maybe the
first paragraph, and it is argunent, it's argunment
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for reconsideration in advance of the concl usion of
our deliberation and the publishing of the order.

But I think if we do choose to
reconvene the hearing for the narrow purpose of
di scussing the vehicle managenent plan, that we
mght in the interest of just making sure the
record is as conplete as possible allow, you know,
an additional opportunity to have subm ssions and
cross-exam nation on the Dower House, and | would
never suggest that for the Dower House al one, but
if we are going to -- if that's the direction we go
in, that we take that opportunity and make sure
that the record is conplete, as conplete as we can
make it.

MS.  MONROE: M. Chairman, may | just
say a word on that?

CHAI RPERSON GRI FFI S: Yes.

MS. MONRCE: | want to agree with Ms.
Mtten, because if you're going to condition the
use of the Dower House, the conditions need to be
related to the evidence, and | don't recall that
much coming in on the use of Dower House at this
point, and that's exactly what even the applicant
says. The conditions on the use of Dower House

were not discussed at the hearings or in the
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written subm ssions, and they would know whet her or
not they had discussed it or not. So | think

hearing nmore on that woul d be w se.

MEMBER ZAIDAIN. | agree, but | think a
ot of the -- and | think specifically on the Dower
House, that's sonething that we need to -- we can
focus on if we do go down this path. But if |

recall from the hearing, you know, a l|lot of the
testinony we heard, particularly on the parties in
opposition, related to transportation inpacts, and
there are events that happened in the Dower House,
al beit they may be small in size, but that is part
and parcel to how this whole site functions.

So I'm not entirely in agreenment that
at this point, we couldn't put some conditions on
t he Dower House because | think it's a relation to
the overall site. The overall site generates sone
sort of transportation demand and inpacts, and we
heard testi nony on that.

But be that as it may, | found that,
you know, as | was reading through the information
last night, it was alnost as if | was preparing for
a hearing as opposed to a decisionmking neeting,
you know. | had questions in regards to the TM

that we received.
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| don't know. I think we're in kind of
an unfortunate situation. I mean, a lot of this
di al ogue that we're having and a lot of the

guestions that we're comng up with should have

been handled in the public hearing, and | don't
know who exactly is at fault -- it nmay be the
Board, it may be the applicant, |I'mnot sure -- but

| think we're in a position where we're going to
need sone additional testinony, it seems, and when
you go down that route, especially when you have
parties 1in opposition, you have to allow for
Cross-exam nati on.

So | find nyself to be in an odd
situation in the sense that we have information
that we requested; however, we have kind of
realized that we have questions on it and, vyou
know, we need to allow the parties in opposition to
fully cross-examine it. So | guess my position is
I"'m kind of deferring to the rest of the Board on
how to handle it, and | would be happy to hear how
t hat may be.

CHAI RPERSON GRI FFI'S:  Very wel | .

Il think Ms. Mtten said it very well
We have an option of reconvening the hearing on a
very J|limted scope, and her point, which |
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absolutely agree with, is the pertinent aspect to
do that is to answer Board questions on the traffic
managenent pl an.

If we anticipate and decide to go that
route, then we should, in fact, or could, in fact,
include very limted testinmony on the use of the
Dower House, which may clear up sonme questions or
issues or may clear up, as was being asserted in
the notion, may clear up why we would or would not
or how we woul d condition the Dower House use.

I think it mkes an awful |ot of |ogic
to, as much as | hate to do it, and it's clear
that, you know, | don't -- | know all Board nenbers
-- | certainly don't | ook forward to not being able
to decide things when we' ve scheduled to decide
t hem | mean, |'m staring at six inches of papers
which | have now prepared and reread and organized
three tines. To open up the hearing again is not
sonething that | absolutely | ook forward to.

But with the, I t hi nk, the undue
caution, as Ms. Mtten has said, to nmake sure that
the entire record is conplete and to nmake sure that
the opportunity for the cross-exam nation and
guestions of the Board is there, | believe that we

shoul d reopen the hearing on a limted scope, and |
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woul d propose that we do that on Septenber 16th at

1: 00 in the afternoon.

Now, the issue for that date, Board
menbers, if you |look at your schedule, which nmay or
may not be in front of you, is we have a single
case for that entire day. Wat this will enable us
to do is to call the application of Tudor Place
Foundation right after our lunch break. W will
obvi ously have a short l|unch break and the other
case will have a long lunch break. But it nmeans
that we will be very, very focused and definitive
on the limted testinony, and in cross-exani nation
of that testinony, | know that we will all be very
prepared and will not entertain cross-exam nation
guestions that are already wthin the record,
guestions or information that has been asked and
answered in subm ssions, so that we wll be very
cogni zant of tinme and nost inportantly cogni zant of
getting direct questions asked and direct answers
answered and not wasting anybody's tine, because |
also know that this is disruptive to everyone's
schedule and to have to cone back down here again
is not sonething that we want to do.

MEMBER ZAl DAI N: ON that note, do we

have the option to decide it that day?
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CHAI RPERSON GRI FFI S: No. No. I think

that would be unfair, to then turn around and try
and deliberate on that. | was anticipating
deli beration on this would take upwards of an hour
and with the questions -- | think that would be too
much to try and acconpli sh.

If you look at your schedule on the
application that we have that day, you may know
that it will be a very active and a very --

MEMBER ZAl DAI N: Did you say this was
-- | don't have ny schedule in front of ne. I's
this the only one in the afternoon?

CHAI RPERSON GRI FFI'S:  Very | ong day. I
think we're going to need time to digest and to
reor gani ze. It would nean we would have a fairly
qui ck t ur nar ound; we woul d set this for
deci sionmaking on the first neeting in OCctober,
which would be the 7th. W're |looking at the 16th

to set that schedul e.

Of course, this doesn't inpact the
continuing operation of the foundation. |  mean,
they are working under -- right -- they are working

under their previous order and their application is
before us. So in that sense, | think that it is

fairly wise to continue in this realm But let ne
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hear fromothers if that doesn't suffice

COW SSI ONER M TTEN: I conpletely
endorse your proposal, and | would suggest that you
give further guidance to the parties in that rather
than taking direct testinony that day, that all of
the direct testinony be subnmitted in advance and
that the applicant be encouraged to address those
i ssues that have already been raised by the parties
in opposition so that we can get only those -- so
that those issues would be addressed as part of an
addi ti onal subm ssion and we can just deal wth any
foll ow-up questions that come to nmind and al so, of
course, the Board's questions, because, as you say,
you know, this is going to be -- there is going to
be an attenpt to make this as efficient as
possi ble, but this is an inportant opportunity, and
| think that with everyone's cooperation, it can be
done efficiently.

CHAI RPERSON GRI FFI S: Good. | think
it's an excellent point. So if | understand,
there's a consensus of the Board to set this to
reopen the record and conduct a limted hearing on
Septenber 16th -- that would be at 1:00 --

MS. MONROE: M. Chairman, may | ask a

question? Does that motion to -- your proposal to
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reopen the record, would that respond to the notion
to reopen the record for the small subm ssion on
Dower House?

CHAI RPERSON GRI FFI S: No. It's our own
noti on.

MS. MONRCE: Okay. So you don't want
to include that in it at all. | mean, that's not
your intent.

CHAI RPERSON GRI FFI S: No.

MS. MONROE: Ckay.

CHAI RPERSON GRI FFI'S:  So on the 16th at
1: 00, what we would anticipate is, first of all,
the traffic engineer would be called as a w tness,
and then there would be one other wtness that
coul d speak to the use of the Dower House.

As Ms. Mtten has said, | think it is
very inportant we would anticipate that there woul d
be subm ssions and service to all participants, if
not the full testinony that was about to be given,
a very, very articulated outline or sumary so that
the issues could be understood and prepared for.
We woul d hear those wi tnesses, then we would have
Board guesti ons, t hen we woul d have
cross-exam nation of participants in the case. I's

that correct?
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Now, and Ms. Monroe brings up an
i nteresting point. | nean, | wanted to nake sone
separation between the nmotion to reopen the record
t hat we had. Are we going to then accept as part
of the opening of the record all these subm ssions
that were attendant to the notion to reopen?

COW SSI ONER M TTEN: Well, | nean,
what | would suggest, you know, | nean, this is
just what occurs to me from a | egal perspective --
you know, Ms. Monroe can say what we need to do to
deal with these. | think that the action that we
have just discussed taking, and | don't know t hat
we need to take a vote on it, but if we do, then
presumably if we pursue this course, then it makes
the notion to reopen the record that has been nade
by the applicant noot.

CHAI RPERSON GRI FFI'S:  That's correct.

COW SSI ONER M TTEN: Because they can
make whatever subm ssion they want.

CHAI RPERSON GRI FFI'S: | ndeed.

COWM SSI ONER M TTEN: So | don't know
that we need to take a formal vote on it because |
don't think it's relevant anynore.

CHAI RPERSON GRI FFI'S: Right. | agree.

M5. MONROE: My only question is, then,
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are you accepting what they have already submtted
or do they need to --
CHAI RPERSON  GRI FFI S: No. We're

| ooking for that on the 16th, what they would

subm t.

MS. MONRCE: Okay. All right.

CHAI RPERSON GRI FFI S: That woul d be ny
feeling.

Any other comments? Do we have
consensus on that? Very well. Then we will -- was

there a breath?

MS. BAILEY: M. Chairman?

CHAI RPERSON GRI FFI'S:  Yes.

MS. BAI LEY: Do we need to set dates
for the subm ssion of the material s?

CHAI RPERSON GRI FFI S: Yes. Excel | ent
poi nt. I just wanted to <clarify there's a
consensus to reopen the record for a Ilimted
hearing, continuance of the hearing on Septenber
16th at 1:00. M. Bailey, if you wouldn't mnd, we
can run through the schedule on that, or, Cliff, do
you have the schedul e, please?

MR.  MOY: Okay. We're | ooking at
Septenber 16th and subm ssions could be subnmtted

on August the 26th, and any responses to those
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subm ssions on Septenber the 9th. That would give
one week apart for any replies. Woul d that be
sufficient?

CHAI RPERSON  GRI FFI S: Okay. That
sounds fine from ny perspective. Does anyone have
concern about that schedul e?

(No response.)

CHAI RPERSON GRI FFI S: Very wel | . Then
that sonewhat deals with that application, then,
16974; am | correct? Is there anything else
attendant to this that we need to address? |[|'m not
showi ng anything in ny notes.

(No response.)

CHAI RPERSON GRI FFI S: Very well, M.
Moy . Is there anything else left for us to do in
this time?

MR, MOY: No. I think that's all |
have, M. Chairman. We do have minutes for the

mont h of June and July which we could take up today
or at your next convenience.

CHAI RPERSON GRI FFI'S: GOkay. Wiy don't
we take a ten-mnute recess and we will come back
and take up the m nutes at that tine.

(Recess.)

CHAI RPERSON GRI FFI'S:  Very wel | . Let's
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reconvene.

W will take up the issue of approval
of mnutes at this point. M. My, we have June
and July to go through; is that correct?

MR.  MOY: Yes, that's correct, sir,
begi nning with June 3rd.

APPROVAL OF THE JUNE 3, 2003, M NUTES

CHAI RPERSON GRI FFI S: Very well. V\hat
| would like to do is go through and ask for any
comments, additions or deletions on the June 3rd,
2003 m nutes.

COW SSI ONER M TTEN: M. Chai rman?

CHAI RPERSON GRI FFI'S:  Yes?

COW SSI ONER M TTEN: It shows ne as
being present, but none of the cases that are
included are cases that |I'm shown as being -- as
participating on the Chinatown East case, which is
17017. | did not participate in that case. And
the application of the Ellises, which is 17006, |
-- while | may have been involved in that, and I
don't even recall definitively, but inasmuch as it
was being rescheduled, | don't believe | was
actually present and it's showing ne as present.
So | think that's an error. | definitely am not on

t he Chi nat own East case.
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CHAI RPERSON GRI FFI S: Ri ght . Who was

t he ZC nmenber?

MEMBER ZAl DAI N: M. My.

CHAI RPERSON GRI FFI S: Yes, it was M.
May . Very well. W will have that correction
made.

O her corrections, addi tions,
del etions, on June 3rd m nutes?

MEMBER M LLER: On page 3, | think that
shoul d read "Whul d not be econonically feasible" as
opposed to "econom cally unfeasible."

CHAI RPERSON GRI FFI S: Okay. In the
| ast paragraph?

MEMBER M LLER: The paragraph above
17006.

CHAI RPERSON GRI FFI S: Okay. Ot hers?
Any additions?

MEMBER M LLER: On page 2, | think the
first sentence, |I think the requirenent was a total
of 36 on-site parking spaces as opposed to 35.
Evangel M ssionary Baptist Church.

CHAI RPERSON GRI FFI S: That's right, it
was ten -- it was one per ten seating, and it was
in the application 359 fixed seats, which would

calculate out to 36. Very well. W can nake those
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86

CHAlI RPERSON GRI FFI S: | would then npve

approval of the m nutes of June 3rd, 2003. Second?

MEMBER ETHERLY: Il will second, M.
Chai r.

CHAI RPERSON GRI FFI S: Thank you very
nmuch. Al in favor?

(Chorus of ayes.)

CHAI RPERSON GRI FFI S: Opposed?
Abst ai ni ng?

(No response.)

APPROVAL OF THE JUNE 10, 2003, M NUTES

CHAI RPERSON GRI FFI S: June 10, 2003.
Same. Comments? Additions?

COWM SSI ONER M TTEN: I"'m only going to

make a conmment because it comes up |ater

It

doesn't have to do with the June 10th neeting

m nutes thenselves, but on the East Bank case

we

had the hearing and then it nentions that we would

make a decision at our July 1 public neeting,

whi ch

| believe that we did, but when we get to July 1,

t here is no menti on of t hat case
partici pation.
NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

or

ny

(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

87
MS. BAI LEY: July -- the mnutes are

primarily for the hearing and not the meetings, so
the neeting would not be reflected in these m nutes
at all.

COWM SSI ONER M TTEN: Okay. Are there
separate m nutes from special public nmeetings?

MS. BAI LEY: The transcripts we use as
the vehicle for maintaining the mnmnutes of the
meeti ngs.

COW SSI ONER M TTEN: Okay. Thank you.

CHAI RPERSON GRI FFI S: O her comments?
Clarifications? Additions?

(No response.)

CHAI RPERSON GRI FFI S: Very well. I
woul d nove approval of the June 10, 2003, m nutes.

Is there a second?

MEMBER ETHERLY: Second, M. Chair.

CHAI RPERSON GRI FFI'S:  Thank you.

Al'l those in favor.

(Chorus of ayes.)

CHAI RPERSON GRI FFI'S:  Opposed?

(No response.)

APPROVAL OF THE JUNE 17, 2003, M NUTES
CHAI RPERSON GRI FFI S: July 1st, 2003.

|"msorry. June 17th. Clarifications? Additions?
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MEMBER ETHERLY: M. Chai r, ny

coll eagues will recall June 17th was one of our
mar at hon hearings on the Advisory Neighborhood
Comm ssi on 5B case, the appeal. | think the staff
did an excellent job, at page nunber 4 of the June
17th m nutes, in discussing the prelimnary matter
as it related to the issue of the recusal of one of
our col | eagues. | am however, wondering whet her
or not there mght be a need for greater
specificity.

That was a rather unusual situation and
while I'm confortable with what | think is a very
tactful and just straightforward assessnent of how
we dealt with that recusal, |'m wondering whether
or not for ny coll eagues who were participants on
that case, there m ght be a need for greater detail
just given the, shall we say unusual circunstances
t hat surrounded that particular recusal issue.

CHAI RPERSON GRI FFI S: el |, |  don't
have any difficulty with that. Detail in what
manner ? O what M. Hood indicated or what the

Board i ndi cat ed?

MEMBER ETHERLY: l|'"m perhaps nore
interested in -- actually, | think it's sufficient
as it stands. I noted that M. Hood did submt a
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| etter of recusal for the record, but | don't think
we need to get into that |evel of detail. So I'm
actually fine with the summry as it is currently
presented, M. Chair.

CHAI RPERSON GRI FFI S: Okay. I mean, |
have no difficulty including nore. | thought it
was very conci se, which mnutes, of course, should
be.

MEMBER ETHERLY: Yes.

CHAI RPERSON GRI FFI' S: I was
particularly concerned that M. Hood' s indications
on the record were reflected briefly in the
m nutes, and | find that to be so on page 5, but,
as | say, |I'm open.

Any ot hers?

(No response.)

CHAI RPERSON GRI FFI S: Sevent een June,
then, | would nove approval.

MEMBER ZAl DAI N:  Second.

CHAI RPERSON GRIFFI'S:  All in favor?

(Chorus of ayes.)

CHAI RPERSON GRI FFI'S: Opposed?

(No response.)

CHAI RPERSON GRI FFI'S:  Thank you.

APPROVAL OF THE JUNE 24, 2003, M NUTES
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CHAI RPERSON GRI FFI S: Let's go to the

24t h. Any addi ti ons? Subt racti ons?
Clarifications?

(No response.)

CHAI RPERSON GRI FFI S: Very well. I
woul d nove approval of 24 June '03 m nutes.

MEMBER ZAl DAI N:  Second.

CHAI RPERSON GRIFFI'S:  All in favor?

(Chorus of ayes.)

CHAI RPERSON GRI FFI'S: Opposed?

(No response.)

CHAI RPERSON GRI FFI'S:  Thank you.

APPROVAL OF THE JULY 1, 2003, M NUTES

CHAI RPERSON GRI FFI S: Let's go to 1
July 2003. Comments? Clarifications?

MEMBER M LLER: | thought that the
Cassidy case was also on July 1st, and it's not
reflected here.

MS. BAI LEY: What was the case, M.
MIller?

MEMBER M LLER: The Cassidy case?

MS. BAI LEY: Now, remenber, we're just
dealing with hearings, not neetings.

MEMBER M LLER: Ch, okay. Okay.

That's probably it, then.
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CHAI RPERSON GRI FFI S: Okay. Any ot her

guestions, clarifications, conments?

(No response.)

CHAI RPERSON GRI FFI S: I would nove
approval of 1 July 2003 m nutes.

MEMBER ZAlI DAI N:  Second.

CHAI RPERSON GRI FFI'S:  All in favor.

(Chorus of ayes.)

CHAI RPERSON GRI FFI'S:  Opposed?

(No response.)

APPROVAL OF THE JULY 8, 2003, M NUTES

CHAI RPERSON GRI FFI S: Ei ght July 2003,

al so corrections, addi ti ons, subtractions,

clarifications?

MEMBER ETHERLY: "1l just note, M.
Chai r man, j ust a smll, smal | t ypogr aphi cal
addi ti on. Under Application Number 17033,

Application of Washington Dranma Society, wth

respect to the condition, third line, "areas" wth

an "s" of relief, "The applicant may nmodify the
design of the building provided that those changes
do not increase any of the areas of relief granted
by the Board of Zoning Adjustnment.”

CHAI RPERSON GRI FFI'S:  Very wel | .

O hers? Additions?
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CHAI RPERSON GRI FFI S: Not noting any,
woul d nove approval, then, of 8 July 2003.

MEMBER ZAlI DAI N:  Second.

CHAI RPERSON GRI FFI'S:  All in favor?

(Chorus of ayes.)

CHAI RPERSON GRI FFI'S:  Opposed?

(No response.)

APPROVAL OF THE JULY 15, 2003, M NUTES

92

CHAI RPERSON  GRI FFI S: Twent y- second

July 2003. Onh, I'msorry. Fifteen.

M. Hood was the Zoning Conm ssioner.

We heard the application from the Burke School on
that day, and Ms. Bailey, | believe this correctly
reflects that was all day that we had for that
application; is that correct?

IVS. BAI LEY: Sur e, M . Chai r man.
Absol utely.

CHAI RPERSON GRI FFI S: | ndeed.

Very well. Any ot her conment s,
clarifications on that?

(No response.)

CHAI RPERSON GRI FFI S: If not, | would

nove approval of the 15 July '03.

MEMBER ZAl DAI N:  Second.
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CHAI RPERSON GRIFFI'S:  All in favor?

(Chorus of ayes.)

CHAI RPERSON GRI FFI'S:  Opposed?

(No response.)

APPROVAL OF THE JULY 22, 2003, M NUTES

CHAI RPERSON GRI FFI S: Going to the
22nd, then. Yes, clarifications.

MEMBER M LLER: On page 2, this is in
the application of JBG JER E Street, LLC. There's
a paragraph at the top about expert testinony, and
it doesn't reflect that the Board decided to hear
the testimony from M. MIller wthout qualifying
him as an expert. There was discussion about
whet her he should be qualified as an expert or not.

MEMBER ZAl DAI N: Because he was the
appl i cant?

MEMBER M LLER:  Yes. Ri ght .

MEMBER ZAl DAI N: And we decided not to
qualify hinf

MEMBER M LLER: Ri ght . But we heard
testi nony.

CHAI RPERSON GRI FFI S: No, we qualified
him didn't we?

MEMBER M LLER: No, | don't believe we
di d.
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MEMBER ZAI DAIN: | thought we did.

CHAI RPERSON GRI FFI S: I think we did.
MEMBER M LLER: We di d?
VEMBER ZAl DAI N: I think we did, too.

MEMBER M LLER: Sorry. Ckay.

Next -- okay. You don't reflect that
here, either. | think we just don't reflect it.
CHAI RPERSON GRI FFI S: Wy don't we

check into that? Also, M. Dove was qualified as
an expert --

MEMBER M LLER: He was. Ri ght .

CHAI RPERSON GRI FFI S: -- in
architecture, as an architect, which was |isted
t here. W will just correct that spelling, not
export, but expert. My recollection is that we
did, in fact, qualify him as an expert, so we
shoul d have that duly noted.

Anyt hi ng el se?

MEMBER M LLER: Yes. Page 4 on the
McAdans' case. It's ny recollection that this cane
in the form of a variance, but also it came in a
conpani on appeal of DCR  enforcenent action
regarding the top story of the residence, and
that's not reflected here and that is germane to

t he argument of |aches and estoppel, and I think it
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needs to be reflected if that -- | believe it was
in our witeup as to the formof this case. Do you
under stand what |'m sayi ng?

CHAI RPERSON GRI FFI S: Yes. But there
wasn't a conpani on appeal attendant to the variance

appl i cati on.

MEMBER M LLER: | am saying that | --
am not inmaging it. | nean, | think |I read that in
the witeup.

CHAI RPERSON GRI FFI' S: No, | know. I

under stand what you're saying, but there was sone
clarification brought to that that we couldn't, if
we entertained the variance -- or decided not to
entertain the variance, then take it up as an
appeal . I think they were saying if it didn't go
that way, that it should be entertained as an
appeal , but that wuld be a whole separate
appl i cati on.

Ms. Bailey, do you have recollection on
the specifics of that?

IVS. BAI LEY: I was of the sane
under standing, M. Chairman, that the appeal is a
separate action and the Board did not get into that
di scussion on the 22nd when the application was

bei ng consi dered.
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CHAI RPERSON GRI FFI S: Okay. Per haps

why don't we -- the Board and staff can take sone
time just to look into that so that we have
clarification, because M. Mller brings up an
i nportant point that probably ought to just be
qui ckly noted with the fact that this was involved
in an appeal and how that had bearing on the
application, the substance of it, because there was
some di scussi on.

Yes, M. Moy.

MR.  MOY: Yes. Her nmenory is correct.
We can note that for the record in the mnutes for
you to look at next tinme we neet.

CHAI RPERSON GRI FFI'S:  Okay. Great.

Addi tional ?

(No response.)

CHAI RPERSON GRI FFI S: Very well. Then
| woul d nmove approval of 22nd July 2003 --

MEMBER ZAI DAIN: Well, as anended? Are
we anending it?

CHAI RPERSON GRI FFI'S:  Yes, as anmended.

MEMBER ZAl DAI N: As amended. Okay.
Second the notion.

CHAI RPERSON GRI FFI'S:  Excel |l ent poi nt.

MEMBER ZAI DAIN:  Just trying to keep it
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on the up and up, M. Chair.

CHAI RPERSON GRI FFI S: Al | those in
favor.

(Chorus of ayes.)

CHAI RPERSON GRI FFI'S: Opposed?

(No response.)

CHAI RPERSON CGRI FFI'S:  What el se? Do we
have any others? Any nore, Ms. Bailey?

MS. BAI LEY: One is mssing, and that
is the 29th, and we will have that under separate
cover.

CHAI RPERSON GRI FFI S: Ch, okay. Very
wel | .

Then is there anything else for the
Board in the norning neeting?

(No response.)

CHAI RPERSON CGRI FFI'S: Is staff aware of
anyt hi ng?

MR. MOY: No, | think that's it.

CHAI RPERSON GRI FFI S: Okay. The Board
aware of any other issues?

(No response.)

CHAI RPERSON GRI FFI S: Very well. Then
| can conclude our 5th of August, 2003, public
meeti ng.
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(202) 234-4433

(Wher eupon, at 12:27 p.m,
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