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P-ROCEEDI-NGS
8:11 a. m
CHAIRVAN CRIFFIS: On the record. Good
norni ng, |adies and gentlenmen. Let ne call to order
the 18 Novenber 2003 Special Public Hearing of the
Board of Zoning Adjustnents of the District of
Columbia. I'mGCeoff Giffis, Chairperson. Joining e
today will be Vice Chair M. Etherly and be assured
that any portion that he m sses, he will be delivered
the entire transcript and required to read it.
Representing the Zoning Comrission with us on this
case is M. Hood. Representing National Capital
Pl anni ng Conm ssi on this norni ng and al ways we do hope
is M. Zaidain.
|"m going to dispense with any openi ngs
and directions. Il will assune that everyone is
famliar with it. |If there are people that are going
to giving testinony today that have not previously of
course, you will need to be sworn in. You will need
to fill out witness cards and | will instruct you on
all the other details if that is an occurrence we have
t hi s norni ng.
Wth that, let's get right into it. I
wi sh everyone a very good norning and hope everyone

had a very good and restful sleep. W probably wll
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get you out of here in tine for breakfast. However
the rest of us will be staying here for quite sone
time today. So let's nove on.

First of all, we have rebuttal w tnesses
and closings. That's what we're going to take care of
today. W have had delivered to us this norning, not
an understatenment, a stack of new subm ssions. Ve
will deal with some of those subnissions as it was
just handed to us not 15 mnutes ago after our
rebuttals and closings. In this stack is a notion
W will take up that notion at that tinme.

Let ne address just one letter that cane
inthat | took some note on froma M. Bosco regardi ng

nmy behavior at one of the proceedings in this case.

He is saying that | inappropriately rebutted a
testinmony. Just to clear the record, | don't rebut.
| don't present. | ask any question | please in fact

in order to get the substance of the case.

In citing Exhibit 103 which was dealing
with the enmergency access and the dangers that are
attended to any sort of addition or continuing
problenms, we have on all cases referrals to the
agenci es one of whichis the fire departnent for their
review of the application and its inplication. There

isn't a whole |l ot of substance inthe letter submtted
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the marshal in this case. It is assuned by the Board
that they have reviewed it for all the attendant
i ssues that would be inportant to themin order to
serve the properties and al so t he adj acent properties.
That being said, we wll take into the record of
course Exhibit 313, November 16'", which is M.
Bosco's letter to ne and also the fire marshal and
al so Exhibit No. 103 which |I cited is an exhibit in
t his case.

That being said, let's nove on and set up
the panel. |If you wouldn't m nd introducing yourself
this nmorning but also giving nme an indication of
Wi tnesses you will be calling and the order if you
know it at this point.

M5. DAWER: Certainly. Good norning. For
the record, Maureen Dwyer with Shaw Pittman
representing the Applicant. W will start with the
testimony of Chuck Anthony, the architect for the
project. He will be foll owed by Osborne CGeorge, the
traffic consultant. Then the final wi tnesses will be
Susan Piggot who has with her two of the staff that
actually nmonitor the Transportation Management Pl an
("TMP") on a daily basis.

CHAI RMAN GRI FFI'S:  So the two staff peopl e

are al so going to be giving testinony.
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M5. DWER: Yes, very brief testinony.

Just their personal observations along with Susan's on
the current TMP operation.

CHAI RMAN GRI FFI S: Ckay. Are you
anticipating any additional submssions into the
record this norning?

M5. DWER: | believe we filed all of our
materials. There's one additional subm ssion.

CHAI RMAN GRI FFI'S:  Okay.

M5. DWER  These are copies of letters
that Ms. Piggott has distributed to parents fromthe
start of the school year concerning the school's TVP.

CHAI RMAN GRI FFI'S: (Ckay. For everyone's
understanding, the last submission is the basis of
what we will be hearing rebuttal testinony on. l's
there any party that didn't receive that subm ssion?

(O f mcrophone.)

CHAIRVAN GRIFFI'S: Didn't receive?

(O f mcrophone.)

CHAI RVAN GRI FFI'S:  Wich is now Exhibit
302 in the record.

PARTI Cl PANT: Are we tal king about the
Novenber 12'"?

M5. DWER:  Yes.

CHAl RMAN GRI FFI S: Yes. ['m sorry.
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shoul d be very clear. Novenber 12'". It was received
in the Ofice of Zoning on Novenber 13'". It has
Exhibits A through E, one of which is the plan that
TMP. Everyone has that subm ssion, correct? kay.
So anything else that's coming in today, no one has
seen. We'll all see it at the same time. Fabul ous.
In that case, do we need to call this and maybe do
sonet hing official?

M5. BAILEY: M. Chairman, just for the
record, good norning. | just wanted to say that this
Application No. 16970 of the National Child Research
Center. Perhaps that's sufficient for this norning,
M. Chai r man.

CHAI RMVAN  GRI FFI S: Suf ficient and
succinct. Thank you, Ms. Bailey. Also a very good
norning to you and also M. My and M. Nyarku who is
here. Ms. Monroe i s representing Corporation Counsel .
Yes, M. Nettler.

MR. NETTLER: Good norni ng, nenbers of the
Board, M. Giffis. M. Nettler for C eveland Park
Nei ghbors. Are you going to set atine limt on the
clock for this?

CHAI RMAN GRIFFI'S:  Qur hearing starts at
9:30 a. m

MR NETTLER  Ckay.
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CHAl RMVAN CGRI FFI S: W are going to get

through this by then. |"m sorry. What's your
anticipation for your closing remarks? Tinme?

M5. DWER My closing remarks will
probably be about 15 m nutes.

CHAI RMAN GRI FFI'S: Okay. Let's go.

M5. DWER: Al right. | wll introduce
the first wtness, Chuck Anthony, and ask him to
proceed with his rebuttal testinony.

(Wtnesses Sworn.)

Dl RECT TESTI MONY

MR, ANTHONY: Chuck Anthony, Charles
Ant hony Architects. I"m going to just address two
issues in ny rebuttal testinony. First, | have three
points to nmake in regard to this application's
satisfaction of the standards for area variance relief
from the Zoning Regulation's requirenent that each
princi pal structure be | ocated on a single record | ot.
Second, | have sonme conments about the tree plan and
the prelimnary | andscape pl an t hat was subm tted into
t he record.

In regards to the practical difficulty
standard for variance relief, first, 1'd like to note
that the current plan was very carefully designed to

integrate the carriage house into the existing grade,
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to maxi m ze the nunber of mature trees to be saved on
the site and to preserve as nuch open pl ayground space
on the property as possible. It is a respectful
nei ghborly addition to the property.

| al so believe that the proposed carri age
house is entirely synpathetic to the C evel and Park
Hi storic District and especially the rhythm scal e and
character of the Ordway streetscape. | think thereis
actually a consensus of opinion anongst the Historic
Preservati on Revi ew Board ("HPRB"), the O evel and Par k
Hi storical Society's Architectural Review Comittee
("ARC') and even sone neighbors that breaking the
project into multiple buildings or visually separate
structures is a preferable solution for this site,
certainly better than a | arge addition to the original
hi storic house, the site's true principal structure.
Bot h the pl ayhouse and our proposal are differential
to the main house in scale and design and | woul d add
they are functionally accessory to it as well.

This concept of separate structures
m nimzes the inmpact for all, for ny client, for the
nei ghbors and for the neighborhood. To that end, |
believe this issue of principal structure record | ot
has been nmanufactured nerely as an inpedinment to the

project without the sane regard for inpacts on the
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nei ghbors and t he nei ghbor hood t hat we have endeavor ed
to mtigate with this plan

I woul d  submit t hat the proposed
configuration on balance and considering the
alternatives works to the benefit, not the detrinment,
of the neighbors and the historic district or the
publ i c good. | believe these factors evidence the
project satisfaction of the third prong of the
variance test that granting the variance wll not
cause substantial detrinment to the public good and
will not substantially inpair the intent, purpose and
integrity of the Zoni ng Regul ati ons or the Zoni ng map.

My second point. If you attenpt to create
a separate lot with the plans as subnmitted for the
carriage house, it would not neet the side yard
set back requirenments fromthe existing playhouse. |If
t he carriage house was noved to the west to allow for
t he requi red si de yard setback fromthe pl ayhouse, the
carriage house could be encroaching on the required
side yard setback to the Little's property, |In fact,
it would be over the Little's |ine.

Let me just showyou qui ckly what that is.
I f you can see this black and white version of the
earlier Ordway elevation. This is the playhouse.

This is the carriage house. In order to create a lot,
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essentially we need a property line that would be
approximately there in order to satisfy both the
set back requi rements froma proposed structure onthis
side and the setback requirement fromthe playhouse.
| f that were to happen and this building attenpted to
nove over here, you can see that it woul d probably be
all the way over the Little's house.

Just qui ckly in pl an, t he same
configuration, a lot line there with side yard
set backs here. This area woul d be di spl aced and woul d
have to be relocated elsewhere on the site. 111
address that as | go on here. Thanks.

In addition, this separate |ot created
solely for the carriage house would also require a
variance relief from the off-street par ki ng
requi renents. In the absence of such a variance, the
t opography and |ayout of the site are such that a
significant |oss of specinmen trees and significant
grade changes would be required in order to carve an
entrance ranp and parking spaces into this new |ot.
It's an idea that both the nei ghbors and the Nati onal
Chil d Research Center ("NCRC') oppose.

My third point. W' ve | ooked at the
potential of redesigning the project to address the

practical difficulties that |1've just noted. W've
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| ooked at both reconfiguring the carriage house on a
separate lot and an addition to the main house. W
arrived at the following additional practica
difficulties.

As far as reconfiguring the carriage
house, the current placenment is sited to have the
| east inpact on adjacent properties and nake t he best
use of topography. Pushing the building farther back
into the slope towards the center of the site wll
result in a greater loss of mature trees. Such a
structure if underground woul d need additional I|ight
wel | s and/or area wells to nmeet code requirenents for
life safety and for |ight and ventilation.

Alternatively, if the revised carriage
house was not sunk into the ground, an above grade or
partially above grade structure would result in the

same loss of trees and reduce playground and open

space. The inpact would also be nore detrinental
visually to the adjacent properties. This revised
carriage house design would still require variance

relief from the off-street parking requirenents or
face the attendant additional grade changes and | oss
of trees a parking area would require. Againthis is
an idea that both the neighbors and NCRC oppose. A

revi sed plan for the carriage house woul d al so greatly
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increase project cost in terns of additional tine,
desi gn, construction, excavation, etc.

An addition to the main house. The
significance of the existing building and especially
their site and setting within the historic district
creates practical difficulties. As | alluded to
before, HPRB remarked that a plan that continued the
history of NCRC s use of the site with snaller
bui l di ngs rather than a single large building is the
preferred approach. A significantly larger addition
t han that proposed to the nain house or the principal
structure is inappropriate in terns of the historic
cont ext, the nei ghborhood context and in terns of the
practical and efficient use of the building itself.

I n summary, these alternatives create even
nore practical difficulties than they resol ve and t hey
are less desirable from both the NCRC and the
nei ghbor hood perspecti ves. W are here to request
variance relief for what | believe on balance is the
best solutionto this situation. For these reasons as
wel | as ny previous testinony and witten subm ssions,
| believe that this application has satisfied the
standards for granting variance relief from the
requi renent that each principal structure be |ocated

on its own record | ot.
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The | ast issue | would like to address is
tree plan and the prelimnary | andscape plan. On June
10'", we subnitted an exhibit of a nunber of trees
t hat showed the trees that will be renoved fromthe
site. It's Exhibit No. 191 in the record. There's
al so an acconpanying letter froman arborist, Z mrer
and Associates, that's part of that exhibit. That's
the exhibit to ny left.

CHAIRVAN GRIFFIS: |Is there a difference
fromthe subm ssion that we recently got and t he past
subm ssi on?

MR,  ANTHONY: When you say "recently,"”
there's a landscape plan and then there's a tree
removal plan. The earlier one is this diagramwth
the Xs through the trees to be renoved.

CHAI RMAN GRIFFI'S: Right. Exactly.

MR. ANTHONY: The nore recent one is the
| andscape plan which I'Il show you.

CHAI RMAN GRI FFI'S:  Okay.

M5. DWER  This one on exhibit board is
al ready on the record.

CHAl RVAN GRI FFI'S:  No, | understand. And
it's showing existing condition wth the tree
renoval s.

MR. ANTHONY: Yes.
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CHAI RVAN GRI FFI' S:  Ckay.

MR. ANTHONY: 1'd like to note that there
are not trees between the existing NCRC buil ding and
t he Badam -Neely property that will be renoved. 1'd
also like to point out that of the approxinmately 21
trees that we have indicated to be renoved fromthe
property nine of those were trees that were planted by
NCRC recently in 1994 and they are not significant
trees. To the extent possible, we'll replant those or
replace themin kind.

|"d just like to quote two sentences from
the arborist's letter. He states in his first
paragraph "In general, there's no danger to any
historic or quality specinmen trees as a result of the
proposed construction.” Then he goes on to tal k about
different areas of the site and specifically the area
adj acent to the Little's property. "The three |arger
trees by the Little's house are volunteer trees and
not specinen trees. There are two mul berries and a
bl ack cherry. They are not appropriate for this
| ocation due to the nessy fruit, frequent sheddi ng of
dead branches and potenti al becom ng dangerous as t hey
get larger. None of these trees is historic or worth
preserving. Their renoval could be easily justified

regardl ess of the future plans for the site.™
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Then | ast week, we submitted a prelimnary
| andscape plan that shows the general |ocations and
species types that wll be planted on the NCRC
property adjacent to the Little, Beckner and Badam
properties. If you could flip that over for ne
pl ease. This is a prelimnary plan that would be
finalized for subm ssion to HPRB as required in their
conceptual approval.

Qur intent is to select species for a
particul ar situation along the property lines so they
can function appropriately for the long term Ve
woul d invite the thoughts and suggestions of those
i mredi ate nei ghbors in devel oping this design. I
woul d al so note that an arborist will be consulted
during construction to assist in the protection of
trees that we've indicated to remain. That concl udes
my rebuttal statemnent.

CHAI RMAN GRI FFI'S: Excellent. Thank you
very nmuch. What we're going to do in terns of process
is we're going to have Board questions after each of
the testinonies. Then we're going to finish all of
the testinonies and then we're going to bring back
everybody for cross exam nation. So first, M.
Ant hony, let me start with what you' ve just said

"prelimnary |andscape plan.” That's going back as
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you've indicated to HPRB. 1Is that correct?

MR ANTHONY: Yes, it is.

CHAIRMAN GRIFFIS: Is it a public process
where you will get comments fromthe nei ghbors?

MR, ANTHONY: Yes.

CHAI RVAN GRI FFI S: So it wouldn't be
appropriate to have any sort of mark-ups here today.
I's that correct?

MR. ANTHONY: Well, | thought that it was
appropriate to show you the kinds of things we're
t hi nki ng about .

CHAI RMAN GRI FFI'S: No, |'mperfectly aware
of that. Wat I'mgoing totry and stop is we are not
going to be dealing with this. W're taking this in
as a subm ssion of the prelimnary noting that it is
not final.

MR. ANTHONY: That's correct.

CHAI RVAN GRI FFI'S:  The Board finds that
this is in fact a substantial portion of what we need
to deliberate on. W need to see the final. Then we
will deal with it at that point, but | don't think
this will be the forum of which we're going to have
comment s and have redesign. However | want people to
be able to ask questions that directly relate to what

you' re proposing here.
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In terns of the tree and you' ve indi cated
inyour testinmony nowthat thereisn't any tree that's
bei ng renoved that's adjacent to the Badam property.
However in the testinony of the party represented by
Ms. Badami, her indication was that she feared that
t he construction woul d take down trees. Wat are you
doing to renedy or to preserve or aneliorate any sort
of condition that m ght happen if that occurred?

MR. ANTHONY: Well, a couple of points on
that. One is | think that the exhibit that Ms. Badam
referred to or at | east what | saw she was pointing to
atree that was not the tree that she thought that she
was speaking of. There is a large tree right on the
property |ine between the two properties. It is not
our intent to disturb that tree. The earlier parking
schene for that side of the site was withdrawn. As
said, we would have an arborist involved in the
project for the protection of trees.

CHAI RVMAN GRI FFI S: What does that mean
t hat someone's "involved in the protection of trees"?

MR. ANTHONY: Typically the arborist cones
out and stakes the root area or sonetinmes even the
season before nmay prune roots in a way i n anticipation
of construction. |It's certainly in our interest as

wel | as the neighbors that we preserve these trees.
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CHAI RMAN GRIFFI'S: So this is done usually

as part of construction. Are you creating sonething
here? 1s this a new situation?

MR. ANTHONY: No, this is sonethingthat's
very typical when you have | arge mature trees.

CHAI RMAN GRI FFI'S:  What's goi ng t o happen
if the effect of trees in construction may not be
evi denced for years? Has there been any discussion
fromyour end in analyzing this and coordinating al
the | andscape if a tree was to die in three or four
years?

MR. ANTHONY: | think the biggest thing
that we've done is attenpt to locate the proposed
construction away fromthese |arge trees that we al
want to save. That's the biggest step. It's to avoid
the drip line of those trees.

CHAl RMAN GRI FFI'S: | see. So you are not
digging within the drip line which would damage the
roots which would kill the trees.

MR. ANTHONY: That's our general intent.

CHAl RMAN GRI FFI S: | see. Ckay. Mor e
inmportantly to basically what we are doing, you' ve
offered testinmony. O course, we are well aware of
your original testinony, but | want to clarify that

you've actually taken an interesting point in your
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testinmony today. That is tal king about the practical
difficulty if you had to do an alternative design

| think we can understand that, but |
guess for clarity as we progress with this, it's clear
that the Board is weighing alternative designs or
anyt hi ng el se ot her than what i s being proposed to us.
So it's appreciative to talk about creating practi cal
difficulties if you had to do sonething totally
different, but the fundanental basis would be what's
the practical difficulty that requires you to do what
you' re proposing. That's covered in the previous
testinmony so we don't need to get intothat. | wanted
to make that clarification

It is interesting what you' ve given us if
| understand correctly is the parties of opposition or
certain of have brought up the possibility that this
shoul d actual |y be a subdivision. [If I understand you
correctly, your subdivisionisn't possible because it
woul d in fact create a nonconpliant situation. 1Isn't
that based on the footprint of the building that
you're proposing now? O is your testinony the fact
that if you subdivide you could not build upon that
| ot ?

MR. ANTHONY: Essentially nmy testinony is

that we could design nany alternatives for this.
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You're right. That's not what we're here for. |I'm
specifically |l ooking to the point of anot her princi pal
structure on a separate lot and the practical
difficulties associated with that. If we were to
redesign and reconfigure the building and push the
buil ding further back into the site, what | said was
that it creates nore problens for us on many fronts,
from nei ghbors, from trees, from topography, costs,
all those kinds of issues.

CHAI RVAN GRI FFI S: kay. If it was a
separate | ot and a principal building onthat separate
lot, could it be larger in mass than what you're
proposing? | don't know if you've | ooked at that.

MR. ANTHONY: | haven't |ooked at that.

| basically was taking the same programand pushing it

around.

CHAI RMAN GRI FFI'S:  Ckay. Any other Board
guestions at this time? Very well. Thank you very
much.

M5. DWER: Al right. Qur next wtness
i s Gsborne George.
(Wtnesses sworn.)
Dl RECT TESTI MONY
MR GEORGE: For the record, Gsborne

CGeorge, Transportation Consultant. M. Chair, we
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provi ded copies of extracts from three docunents to
the Applicant, Transportation and Land Devel opnent
which is pronminently referred to by M. Peterson in
his testinony, copies of extracts fromthe Traditi onal
Nei ghbor hood Devel oprent Street Design Gui delines and
extracts fromthe Uniform Vehicle Code. | really do
bel i eve that these docunents speak for thensel ves with
respect to a nunber of the key issues which were
rai sed before the Board. | would like to use sone of
t hese docunents and perhaps other to address the
foll owi ng key issues.

The first issuel would like to tal k about
is adata collection. Again | wuld like to refer to
the fact that M. Peterson referred pronmnently to
Institute of Transportation Engineers ("ITE") and its
recomrendations. | would like to refer to one of the
docurments which |ITE recomends very highly to

transportation professionals for the use in conducting

transportation studies. That docunment is actually
called "The Manual in Transportation Engineering
Studi es.”

On the very first page of the very first
chapter, | would just like to read into the record.
| TE says that "Mdtor vehicles continue to be the

principal neans of transportation in the United
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States. Despite the problens of congestion, delay,
parking, pollution and safety, notor vehicles are
expected to dom nate surface transportation for the
foreseeable future.” Very inportantly, it says
"Sol utions totransportation probl enms and i nprovenents
to transportation facilities and services can
reasonably devel op after the nagnitude, |ocation and
extent of the problenms or the need for inprovenents
are well understood."” Per haps the nobst inportant
sentence there says "Such understanding cones from
factual information gathered in an unbi ased obj ective
manner and anal yzed to present a clear and concise
pi cture of the nature of the problemand the inpact."”

| cited this and | would like to
underscore to the Board the nmethods that we used in
our data collection because as in nmany other fields,
the transportation engineering field recognizes that
a good dat abase is essential to any anal ysis that one
performs. W' ve heard the maxi m"Garbage i n, garbage
out." | TE recomrends specific procedures for
col | ecting dat a.

| would like to certify to the Board that
we utilize those procedures. W utilize the
procedures specified in the | TE manual which incl uded

use of trained personnel. | would like to say
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specifically to the Board that the people that we used
were not involved in the study. In some cases, they
were not privy to the purpose of the study. They were
sinply trained individuals who were taught in the
strategi es and techni ques of data collection.

| would like to say that we foll owed up
our data collection with field surveys by our
prof essional staff including nyself. In just about
every situation, we did our data collection wthout
any prior notice to NCRC Instead after the fact
after we collected the data, we would typically cal
them to confirm whether there were any unusual
activities or so in order to ensure that our data was
truly representative of typical traffic conditions.

The second point I'd like to refer to is
t he i ssue of | evel of service. M. Peterson used that
as what | would call "the opening solvo" in his
presentation, his witten as well as his verbal
presentation to the Board. He points out that |evel
of service is not an appropriate analysis technique
for nei ghborhood streets.

I nterestingly, he points out that there's
a point of disagreenent. | think we are fully in
conpliance. Nothing in the docunments we submitted to

the Board discusses |evels of service for Hi ghland
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Pl ace which was the focus of our analysis. |ndeed we
poi nted out that the anal ysis conducted for the area
roadway network was sinply for the purpose of
providing a general background to indicate the
environment within which the site is |ocated.

| would like to point out that the
definitive source or the definitive reference
regarding levels of service is the "H ghway Capacity
Manual . " That manual does provi de anal ysi s techni ques
for analyzing urban intersections. This is what we
did. Again we considered that the i ssue of managenent
of the drop-off and pick-up operations of Hi ghland
Place and off Odway Street were the critical
consi der ati ons. Hence the reason we focused so
extensively on the Applicant's TM.

M5. DWER: M. George, if | could ask you
to nmove quickly perhaps to your closing points.

MR, GEORGE: kay. | think we heard a | ot
frommenbers of the Board regardi ng what | woul d term
"the rules of the road" as far as vehicles in sone
situations having to drive on the |eft-hand side of
the road in order to overtake vehicles as part of the
passi ng maneuver. |n order to address this issue, we
subnmitted copies of the extracts from the "Uniform

Vehi cl e Code" which tal ks about operation on on-I|ane
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r oadways.
Per haps nore inportantly, | would like to

cone closer to hone and refer to Title XVIII of the

District of Colunbia Minicipal Regulations ("DCVR")

whi ch deals with vehicles and traffic. | would |ike
to refer to Section 2200 of the DCMR Title XVIII,
Sections 2202.7 and 2202.8 which refers to situations
when it is quite permissible and in fact recogni zed as
a typical operation where vehicles would utilize the
| eft side of the roadway.

Finally I would like to close by just
referring to our supplenmentary observations. Qur
initial evaluation on behalf of the school pointed to
the fact that there were m nor operational constraints
during certain periods of the day. W have worked
wi th the Applicant to enhance and upgrade its TMP. W
have nade observations throughout the npbst recent
weeks and we continue to find that the situation works
guite acceptably and quite safety. Thank you.

M5. DWER Thank vyou. Are there
guestions of M. George?

CHAI RMAN GRI FFI'S: Board questions? M.
CGeorge, the ITE report that you stated that outlines
the Traditional Neighborhood Devel opnent ("TND")

principles, is this sone sort of professiona
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regul atory docunent for your analysis? O how does
this play into what you do?

MR, GEORGE: You are referring the TND
Princi pl es docunent.

CHAl RMVAN GRI FFI'S: Yes.

MR. GEORGE: ITEis not a regul atory body.
It is a professional body which does extensive
research, analysis and recomends practices and
gui del ines for the profession.

CHAI RMAN GRI FFI'S:  Ckay. I n your personal
prof essi onal capacity, do you subscribe to the new
urbani st nmantra? Let's nmove on from that.
Specifically there's one point in your subnission on
Chapter 13, page 29. It says that "Popular opinionis
that narrow streets slow speeds."” However the
par agraph because it talks about 1|ooking at one
typi cal type of roadway based on size the street width
range from20 to 36, they actually say that the speeds
may dimnish but the accident rate on the narrower
streets of 20 feet is substantially higher than that
of a wider street. Do you agree with this opinion?

MR GEORCGE: 13, 29.

CHAI RMAN GRI FFI'S:  Second par agr aph under
"Pavenent Wdth."

MR. GEORGE: Yes, sir.
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CHAI RVAN GRI FFI S: It says "In their

anal ysi s, speeds on urban streets that range from 20
to 25 feet found that streets widths had little effect
on average speed." Then it goes on to say "The crash
rate on nmajor streets 20 feet wi de was nore than tw ce
that of mmjor streets of 31.4 feet." Aren't they
saying that our popular convention or opinion is
i ncorrect?

MR. GEORGE: | think that key word there
was "The crash width on a najor street."

CHAI RMAN GRIFFI'S: | understand "mmj or,"
but 20 feet wide, | think we can understand the
concept of what 20 feet wide is.

MR. GEORGE: Yes, | think the only thing
that | could interpret fromthis is that they are
referring to the |l evel of usage on such streets. In
ot her words, with a narrower street if the volunes are

very high, you would expect to have a higher crash

rate. That is what | interpret this to be saying.
CHAl RVAN  GRI FFI S: Ckay. That's
interesting. | took it to say that people don't slow

down and they crash nore often because they don't.
MR, GEORGE: | think the key is "nmjor
street.”

CHAI RVAN GRI FFI S: Ckay. | understand
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that. So you are saying that based on the wi dth of 20
feet that it gives themthe | evel of volune that woul d
not slow them down. You would see a straightway
that's w de enough. There's probably two | anes.
There woul d be no reason to be sl ow ng down.

MR GEORGE: First of all, | think a
street of 20 foot wdth would probably have no
par ki ng. \Whereas streets of the greater w dths that
you cited earlier would nore than |ikely have parking
on one or both sides. A 20 foot street is probably a
roadway that has no parking. It refersto it as being
a major street. | think I would infer fromthat you
are tal ki ng about a street servicing relatively higher
volunmes of traffic. Wthin the narrow widths, it
woul d expected that the crash or accident rates woul d
i kely be higher.

CHAI RMAN GRI FFI'S:  Ckay. And peopl e don't
use their common sense when they drive. So what you
m ght do is refer ne then the |ast paragraph of that
page and your point of nmmjor street versus a |oca
street which is what they are categorizing it here.
|"mnot going to go too far into that.

| f you go to page 35, it shows a di agram
of pull-off and what they call accombdati ng pass- by

trips. \Wen the architect cones back for cross, |
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will ask him the same question. WAs there any
anal ysis of creating a pull-off |Iane on the NCRC site?
It's not directly related to that diagram but the
di agramis maki ng ny point.

MR. GEORCGE: Yes, but | think the diagram
does not meke your point. This is very illustrative
and what it is trying to do is to define the concept
of pass-by trips.

CHAI RVAN GRI FFI'S: | understand that, but
let's | ook specifically at this case, M. George. One
of the major problems with this is drop-off and pick-
ups and congestion on the street. R ght?

MR GEORGE: Yes.

CHAI RMAN GRI FFI'S:  Thi s was actual | y asked
a long tinme ago, but |I'm bringing it back at this
point. Was there ever in your analysis in terns of
alternatives and howyou m ght all eviate the potenti al
for problens in | ooking at creating a pull-off |ane on
the NCRC site?

MR, GEORGE: | believe that concept was
tal ked about very early in the process as design
scenarios and site configurations were considered.
However, | believe it was discarded because of site
constraints which | think perhaps M. Anthony would

better descri be.
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CHAI RVAN GRI FFI' S:  Ckay.

MR GEORCGE: | think it was talked within
the concept of providing parking within the site
before it was |learned that the site was not required
being in a historic district to provide parking and
things like that.

CHAI RMAN GRI FFI'S:  Ri ght.

MR GECRGE: It was exam ned, but not in
a serious way because of the other site related
constraints.

CHAI RMAN GRI FFI'S:  Ckay. Thank you. Any
ot her questions?

MR, GEORGE: Al right.

M5. DAWER: Then | will call Susan Pi ggott
up and with her is Tiffany WIllians and Sergeant

W1 son, both of whom assist her in the current TMP

oper ati on.
DI RECT TESTI MONY
MS. PI GGOTIT: Good norning, M. Chairman,
nmenbers of the Board. M nane is Susan Piggott. [|'m

the Director of NCRC. M testinony today will address
just three issues, our current TMP, our Departnment of
Heal th |'i censi ng and sonme of the conditions that we' ve
proposed to the Board.

At the last hearing, the statenent was
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made that NCRC s TMP began only when we filed our

current Zoning application. This is sinply not
accurate. W' ve made a nunber of changes goi ng back
to 1998 based on input from our staff, from our
parents and from our neighbors. Exhibit O to our
Suppl erent al Preheari ng Subm ssion docunments these
i nprovenents, shows that they go well beyond what the
BZA asked us to do and denobnstrates our responsi veness
as a school .

This spring we nmet wth District
Depart ment of Transportation ("DDOT") and t he opposi ng
nei ghbors to di scuss further inprovenents to our TIMP.
VW i npl enented the changes this fall 2003 even t hough
we were not required to do this rather than wait until
the end of the case. The only change that we cannot
inmplenent is to add four additional spaces for our
carpool line in front of the school. This is up to
DDOT and they are waiting for your decision before
novi ng forward.

The changes that we i npl enented this fal
are the following. W extended the drop-off tinme ten
m nutes. W included conpliance with our TMP in al
parent contracts. W inplemented a series of
escal ati ng sanctions including fines, suspension and

ultimate expulsion which we fully intend to stand
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behind. W added to two uniformpersonnel to naintain
safety and enforce our TMP. W have required al
parents and staff to place NCRC stickers their cars
for identification.

The resul ts has been an i nprovenent in two
key areas. By adding ten minutes to drop-off time, we
have virtually elimnated the doubl e standing during
t he norni ng peak. By adding the TMP to our contract,
our parents understand the seriousness of our
procedures and have responded with a comritnent to
follow the rules. | have copies of the materials |
have send to parents this year. | can assure you that
t hey understand the inportance of this and they are
conpl yi ng.

Ve are extrenely serious about
enforcenment. | have copies of our traffic violation
formse as well as a sanple letter sent to one of our
parents. The Council of our Board of Trustees and |
nmet with this parent and there's a neno describing
this neeting. The result has been no further
violations. Both Tiffany WIIlians whom you renenber
is an NCRC teacher and carpool captain and Sergeant
Wlson who trains our traffic guards are here to
confirm that our TMP is working well. W are

committed to this for the long term
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Moving on to Departnment of Health, there
was testinony that we are in violation of Departnent
of Health licensing due to the nunmber of children in
each classroom | have a letter fromthe Departnent
of Health giving us a pernmanent waiver until the new
cl assroons are constructed. This clearly shows why we
need new space.

Last just to turn to sone of the
conditions. First noise, there was testinony about
t he noi se associated with our punpkin party | ast fal
and specifically our use of a PA system The event
| ast year was unusual because we rescheduled it from
our usual Saturday to a Sunday since it was the first
day that our children were able to go outside since
the sniper attacks. This year we returned the event
to Saturday where it always had been and we did not
use the PA systemand would agree to add this to our
proposed conditions as a requiremnent.

Second, enroll nent. In our proposed
conditions, we have al so agreed to provi de the Zoning
adm ni strator and the Advisory Nei ghborhood Counci
("ANC') information about our enrollnment at the
begi nni ng of each school year no |ater than Cctober
15", W've also agreed that there would be no

increase in our enroll ment fromour current nunber of
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171 until the new building is ready for occupancy.

At the last hearing, the question was
rai sed about whether nore of our children could cone
fromthe nei ghborhood. Wen we admit students, we are
bal anci ng several factors when we form our classes:
siblings, children w th special needs, diversity which
i ncludes economic diversity because we do give
financial aid to a nunber of our students and
nei ghbor hood chi | dren.

Qur statistics show that we already
consider the ability to walk to school to be an
i mportant factor in our adm ssion process. This past
year we accepted 66 percent of the neighborhood
children who applied. By contrast, we accepted only
27 percent of the children with special needs who
applied and only 21 percent of the general applicant
pool .

In concl usi on, | ve wat ched and
participated in nearly every single carpool since the
begi nning of the year. This is what |'ve conme to
understand. The beauty of our carpool |ine procedure
is our ability to nanage the unexpected. Qur staff
under st ands t he reason behi nd our procedures which is
to keep the street passable and safe so that when two

vehi cl es conme down Hi ghland Place there is room and
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space for those vehicles to pass. W don't just go
t hrough the notions of the TMP, putting on our orange
vests or grabbing our wal ki e-tal kies as we go out the
door .

When sonet hi ng unexpect ed happens such as
sudden rainstormor a delivery truck that pulls up in
front of the school right at carpool tinme, we are abl e
to quickly adapt to these conditions. W have a
nunber of things that we can and do do. W can bring
out nore staff. W can quickly reconfigurate so that
we pull up only two cars in front of the school
instead of four and hold the cars back to |leave a
space around the delivery truck. O if the truck is
further down Hi ghl and i nstead of | etting our cars pull
up to the first white Iine, we can hold them back to
the second white |line further down Hi ghland al |l owi ng
a space so there's always passabl e and safe room for
cars to cone both ways down Hi ghl and Pl ace. | believe
that this thoughtful flexibility is what makes our
car pool procedure unique and special. It's the reason
that it works so well.

Si nce 1998 BZA order, we have denonstr at ed
over and over that we are good neighbors. We
appreci ate and value our residential site. W abide

diligently by BZA conditions and we are vigilant and
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responsive to our neighbors. W very nmuch | ook
forward to return to the positive relationships that
we have shared with nost of our nei ghbors in the past.
Thank you.

M5. DWER Do you want to proceed with
Tiffany Wllianms and Sergeant WIlson? All right.

Dl RECT TESTI MONY

M5. WLLIAMS: Good norning, M. Chairnan
and the Board nenbers. My testinony is limted to
updating you on the operation of the TMP since the
start of the fall senester. As you know from our
previ ous testinony, | have been out there nonitoring
our TWMP for the last six years. As Susan testified,
we've put in place new procedures this fall and |
woul d I'i ke to provide you with first-hand know edge of
how t hose new procedures are worKki ng.

Based on ny personal observations on a
daily basis, the TMP does operate safely. The
extended time has reduced the nunber of cars waiting
and parents are obeying the rules. In sumary, our
TMP continues to work well and conditions are even
i nproved this year.

| would also like to add that our TMP is
adj ust ed based on weather or other conditions. For

exanpl e, several weeks ago one of our nei ghbors was
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havi ng work done to her house. There were two trucks
that were parked in the street all day. W adjusted
our TMP to accommodate her and we will continue to
accommodat e our nei ghbors. Thank you.

CHAI RMAN GRI FFI'S:  Thank you.

SERGEANT W LSON: Good norni ng, everyone.
M/ nane is Leo C WIson, Sr. I'm a retired
Met ropolitan Police Departnment ("MPD') Sergeant. I
had been there 24 years with MPD. During that tine,
| was enpl oyed on a part-tine basis for Georget own Day
School to assist with their traffic and TMP. Since ny
retirement, I"'mnow the Director of Security and TMP
enforcer for Georgetown Day School. Also I'm a
consul tant for Washi ngton I nternational School to help
set up Fields School, Archbishop Carroll School and
several other schools including Potonmac School in
McLean, Virginia.

| was contacted near the end of the summrer
by NCRCto assist themwith their TMP program | came
and assessed the situation. | took upon nyself to
recommend three personnel to assist with the traffic
for the first 30 days. Once that was conpleted, we
cut it down to just two people. You needed one person
at Newark and 33" Street NWto nake sure that parents

do one conplete circle so they won't be taking
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shortcuts in. Everyone has to drive down Newark, come
in from Highland Place and go out of 33" W have
one person in front directly across froma blind spot
they have to nmke sure when cars that are not
affiliated with NCRC i s com ng down Hi ghl and from 33"
that there won't be an accident or any problens with
cars comng up. Since ny personnel has been there,
t here has not been a problem

| was invited here for the hearing on the
28'" of October to view a video. | watched the video
which | was quite surprised. According to the video,
there was a serious problem | took it upon nyself
fromthat day up t hrough yesterday to cone unannounced
to observe the situation

What was reflected in that video does not
exi st today. W have virtually no standing traffic on
Hi ghl and Pl ace what soever. The only concern | had was
on O dway. There are parents discharging their
children fromthe street side, the driver's side, of
t he vehi cl e and wal ki ng up and down the street. Since
then, | have talked to these parents. Virtually that
does not exi st anynore.

What the parents are doi ng now are taking
t he kids out of the vehicle fromthe passenger's side

whi ch puts themat the curb. Also they cross over to
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the north side of Ordway to use the sidewal k because
you virtually have no sidewal k on the south side of
O dway. They wal k down until they becone parall el
with the entrance to the school and safely cross over.
When the parents | eave, they still cross over and use
the sidewal k. W are getting total cooperation from
the parents as well as the staff. They have nore than
anpl e enough staff nenbers in front. | have counted
as many as eight, nore than they need.

The wunique thing is you have people
working in the conmmunity like contractors, |awn care
and so forth. They have a tendency to part their
vehicle on H ghland Place on the south side. The
south side clearly states no parking anytinme. Wat
inmpressed nme is the fact that NCRC were able to put
staff out there so it does not interfere with the fl ow
of traffic.

Li ke | said, what | sawin the video does
not exist today. It's safe. The parents are starting
to use the sidewal ks when they are wal ki ng t he ki ds on
H ghl and Pl ace. It does not have that nmuch of a
backup of traffic. At the nost, you woul d see the car
sitting in the double line maybe two to three m nutes
tops. It is very safe.

| have a confession. My staff had
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virtually nothing to do with this. This was already
i npl enent ed before we cane on board. W're comrtted
to stay with NCRC for the whole duration. Li ke |
said, they took it upon thenselves. | comend them

CHAI RMAN GRI FFI'S:  Good. Thank you very
much. Anything el se?

M5. DWER  That's it for our rebuttal.

CHAI RMVAN GRI FFI S: kay. You raised a
couple of points. Let me just get a clarification
You' re sayi ng that on the south side of Hi ghland there
are other non-NCRC trucks that would be illegally
parked. 1Is that correct?

SERGEANT W LSON:  Yes, you have someone to
cone work on the |awn.

CHAI RMAN GRI FFI'S: That's fine. On O dway
Street, you indicated that the parents di scharged and
t hen wal k on the north side.

SERGEANT W LSON:  Yes.

CHAI RVAN GRIFFI'S:  So there's a sidewal k
on the north side and then they get to a place in
whi ch they are perpendicular to the school and safely
Cross.

SERGEANT W LSON: Correct.

CHAI RVAN GRI FFI'S:  What nmakes it safe to

cross there?
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SERGEANT WLSON: It's just a nmatter of

| ooki ng. Wen the cars are not comng, Yyou just
cross. Also they have one to two staff nenbers out
there in orange vests that also direct them when to
Cross over.

CHAI RVAN GRIFFI'S: So the staff nenbers
are there at that point in the street.

SERGEANT W LSON:  Yes.

CHAI RMAN GRI FFI'S:  And you' re sayi ng t hat
it's actually safer to cross perpendicular to a street
than wal king down the street and naking your way
across di agonal ly.

SERGEANT WLSON: Definitely.

CHAI RMAN CGRI FFI S: | see. Ms. Piggott,
you i ndi cated t hat 66 percent of the accepted students
were fromthe nei ghborhood. What's the definition of
t he nei ghborhood? What's the boundary?

MS. PIGCOTT: Excuse ne. | define that as
famlies that could wal k to school fromthree to four
bl ocks di stance to the school .

CHAI RVAN GRI FFI'S: As these aren't these
beauti ful rectangul ar urban streets and bl ocks that |
like, what is three bl ocks away?

M. PIGGOTT: Well, it probably differs in

terms of which streets and blocks are |onger than
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ot hers.

CHAIRMAN GRIFFI'S: So it goes two bl ocks
from Newar k sout h.

M5. PI GEOTT:  Yes.

CHAI RMAN GRI FFI'S: Al arger problemthat's
obvi ously been testified about and there's evidence in
t he record of the behavior of parents and of course we
have new testinony today that all this has been
remedi ed i s how do you propose in addition to sonme of
t he TMP nmanagenent el enments, for instances notifying
parents, to control the behavior of parents drivingto
and from school when they are off the site, for
i nstances stopping at stop sign?

MS. PIGEOTT: Qur TMP goes to what happens
right in the vicinity of the school. W advise. |
know when Sergeant W/l son was out at the school he
stood on the corner one day and just pointed out the
stop sign to our parents. Many of the neighbors in
t he nei ghbor hood just go through that stop sign that's
at the end of the street because it's not really truly
an intersection. Part of it goes into an alley and
part of it is one way comng toward --

CHAI RVAN GRI FFI S: But it truly a stop
sign, isn't it?

M. PIGEOTT: Yes, it is and peopl e should
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obey that. W haven't attenpted to enforce that sort
of city |aw

CHAI RMAN GRI FFI'S:  Okay.

MS. PIGGOTT: Qur TMP, we have enforced u-
turns and doubl e standing and ill egal parking.

CHAI RMAN  CGRI FFI S: It's certainly
something that could be addressed in what you send
out, could it not?

M5. PI GEOTT:  Sure.

CHAIRVMAN GRIFFIS: | can't put ny finger
onit right now, but in one of the letters to parents
outlying what should happen in ternms of being
courteous to the nei ghborhood and driving safely and
being all that, couldn't you call that out as a
specific? "Please stop at all stop signs.”

M5. PI GGOTT:  Sure.

CHAI RVAN GRI FFI S: "Obeying all traffic
signals.” | know it sounds ludicrous. It's carpool
etiquette which you indicated. It's in your first
subnmission and it's part of Exhibit O The ot her
pi ece is that you al so send out di agranms of howone is
to drive to the school and not. None of the stop
signs or intersection signals or whatever you need to
do at the intersections are identified during that.

Wul dn't that be also part of an inportant aspect of
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as peopl e are | ooking at this howthey would drive and
what they woul d have to do in order to get to and from
t he school ?

M5. PIGGOIT: Certainly. That would be
great idea.

CHAI RMAN GRI FFI'S:  Okay.

MB. Pl GGOTT: When Sergeant W I son was
hel ping a few days at the stop sign, we discussed
together the idea of putting that into the training
that we do of parents at the very beginning of the
year when parents are new and tal king about those
issues as well as the ones that are in our TWMP. It
woul d be just a part of a broader parent education.

CHAI RVAN GRIFFI'S: | think that woul d be
very inportant. Perhaps nost drivers today need that

education. W could open it up to the comrunity or

sormet hi ng. In the conditions that are a part of
Exhibit M are you still holding to that or are you
proposing that we will have new proposed conditions

subm tted?
M5. DWER W woul d have new conditions
based on the testinony and the evidence of record.
CHAI RMAN GRI FFI'S:  Which neans | can't go
through all these right now Ckay.

M5. DWER: You coul d go through t hemand
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we could | et you know whi ch ones are goi ng to change.

CHAI RMAN GRI FFI'S:  That's okay. The ot her
piece of this in discussion is - and clearly we're
going to need a very definite aspect, sone of what you
have i ndi cated i n t hese proposed conditions and | et e
see if that is nmintained today - the issue of
enrollment. It is also the issue of onsite students.
From the conditions in terns of the original
subm ssion, Exhibit M you are indicating that we are
actually as you're proposing | ooking at two different
nunbers. One is enroll ment and one is the capacity of
onsite students.

M5. DWER: That's right.

CHAI RMAN GRI FFI'S:  And you' re mai nt ai ni ng
that the onsite students woul d be 120.

M5. DWER:  Yes.

CHAI RVAN GRIFFI'S: And enrol | ment would
i ncrease as you indicated today and also in the prior
submi ssions up to 171 to 181. Is that correct?

M5. DWER: Yes, that's correct.

CHAI RMAN GRIFFIS: Okay. Are there any
ot her Board questions? M. Zaidain.

MEMBER ZAI DAIN:  Yes, | have a quick one
for Ms. Piggott regarding the Department of Health

letter that was subm tted.
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M5. PI GGOTT:  Yes.

MEMBER ZAI DAIN: I n reading through this,
I"'ma little confused between what this says and what
your testinony was. It seens that in the fourth
par agr aph down your proposed ratios are approved but
| believe in your testinony, you said that they were
permanent|ly approved based on sonmething else, a
condi tional permanent approval, which I'ma little
confused about. What is this approval based upon and
is it tenmporary or is it permanent?

M5. Pl GGEOTT: The group size that's
nmentioned in that fourth paragraph is the group size
that we've had for a nunber of years in the school
While we weren't granted a waiver to do that, it was
sort of a de facto wai ver because every year Licensing
came and | ooked at our nunbers and our group sizes and
signed off on that. There was a conpl aint raised | ast
year about the nunmber of students in the classroom
Li censing cane out and investigated and gave us a
wai ver to nmaintain the nunber of children we've al ways
had. It was tenporary the way it was witten at that
point intinme to be until this fall.

After that, we talked to themfurther and
we went through our statistics and | ooked over what

we'd done in the past. They agreed to give us a

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

49

per manent wai ver which is really an extension of what
we' ve al ways had in order that we can operate until we
can reduce the group sizes in those classroom by
addi ng our new cl assroons.

MEMBER ZAl DAI N: So you can continue
operating until you reduce the sizes.

M5. PI GEOTT:  Yes.

MEMBER ZAl DAI N.  So when t hey conme out and
you have subnmit vyour enrollnent and statistical
figures to them then they have been granting
tenporary waivers. Now they've granted a permanent
wai ver .

M5. PI GGOTT:  Yes.

MEMBER ZAI DAI N:  Ckay.

CHAI RMAN GRI FFI'S:  Anyt hi ng el se?

MEMBER ZAI DAI N:  No.

CHAI RMAN GRIFFI'S:  Any other questions?
Yes, M. Hood.

COVMM SSI ONER  HOQD: | just want to ask
Sergeant WIlson a question. You nentioned that the
video in which the Board was privileged to see that
you were surprised at what took place. Is it that the
change t hat does exi st today i s because of sone of the
neasures that have taken place or was that just a day

that it just happened to have happened?
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SERGEANT W LSON: Apparently through the

changes that they i npl enmented, there were cars -- \Wen
| saw t he videotape, | was shocked. |In fact, when

| eft here, | had a phone conference with ny staff that
wor ks out there and asked "What's goi ng on?" because
| was seeing all this on the video. They assured ne
that it doesn't exist. That's why | took it upon
nmysel f and check. By themchanging the arrival tines
of spacing it out, you don't have that many cars
bunchi ng up.

MEMBER ZAI DAI N:  Ckay.

SERGEANT W LSON: Therefore, like | said,
it's alot better. The only thing you can't control
is people in the neighborhood. It's their way of life
wal ki ng down the street. You see that a lot. You
have a UPS truck sonmetimes won't stop for the stop
sign. |If they can see they can get across and no cars
are comng, they just keep on going, but they made a
great inprovenent.

COW SSI ONER HOOD:  So it existed but due
tothe mitigation efforts that have been put in place
it now has gotten better.

SERGEANT WLSON: A lot better. Like 90
percent i nprovenent.

COWMM SSI ONER  HOOD: And you nentioned
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something. | think the Chairman asked this but let ne
expand on this a little nore. On Odway Street, |
think you said the north side is where they wal k down
the sidewal k. Were is the safe point for a child to
Cross?

SERGEANT W LSON: The safest place |
recoomend is directly across where you have steps
| eading into the school. |[|f they walk strai ght down,
t hey can get parallel where they can wal k across.

COMM SSI ONER HOOD:  Is there a stop sign
or traffic light there?

SERGEANT W LSON: No, there is not. So
it"s up to the parent or the adult to | ook both ways.
There are constantly big gaps i n between traffic going
up and down Ordway. |It's very safe to cross and the
fact that they have their own vested personnel out
there. They stand right out and you can see them

COWM SSI ONER HOOD:  Okay. Thank you. Ms.
Pi ggott, what percentage of students do you have t hat
come by vehicle? You nentioned that in your rebuttal.
Was it 21 percent?

MB. Pl GGOIT: I was tal king about the
nunbers of children that we accept.

COWM SSI ONER HOOD:  That's it.

M5. Pl GGOTIT: It came up last hearing
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about whether we could accept nore children fromthe
nei ghbor hood. The point | was naking is we have a
significant nunber of children fromthe nei ghborhood.
W can only accept children for spaces that have. |If
we have a young child apply for a class that has ol der
children in it, we can't nake that fit.

COW SSI ONER HOOD:  |'minterested in the
ones that you accept not fromthe nei ghborhood.

MB. Pl GGOIT: kay and what is your
guestion?

COW SSI ONER  HOOD: What percentage was
it? You gave us some percentages.

M5. PIGEOTT: W accept 21 percent of our
total applicant pool.

CHAI RVAN CRI FFI S: Qut si de t he
nei ghbor hood.

M5. PI GGOTT:  Yes.

COWM SSI ONER HOOD:  CGkay. Thank you.

M5. PIGGOTT: No, of the total applicant
pool including nei ghbors.

CHAI RMVAN Rl FFI S: Wiat is it the
percent age of ?

MS. Pl GGOTT: Twent y-one percent of the
total applicant pool, everyone who applies to the

school
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CHAl RVAN GRI FFI'S: |1 s?

MS. PIGGOTT: Twenty-one percent.

CHAI RMAN GRI FFI'S: | know. The 21 percent
is what?

M5. PIGGOTT: W accept approximately 21
percent of everyone who applies to the school.

COWM SSI ONER HOOD: Whet her they are in
t he nei ghborhood or not, it doesn't nmatter.

M5. PI GGOTT:  Yes.

CHAI RVAN GRI FFI S: So if you had 66
percent were from the nei ghborhood, we would assune
that the other percentage is not from the
nei ghbor hood.

M5. PIGGOTT: No, what |'msaying is our
percentage of the students that we accept from the
nei ghbor hood i s higher as you can see than we accept
of the other categories that we break down.

CHAI RMAN GRIFFI'S: | see. So 66 percent
is accepted fromthe nei ghborhood of the entire pool
and you accept only 20 odd percent of the entire
applications that cone into the school. So there are
actually not conparative percentages is what | think
M. Hood was trying to get to the down of. GCkay. You
i ndi cated al so that you have i nposed fines. How nmuch

are the fines?
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MS. Pl GEOTT: There's one fine in the

sanction procedure. |It's a $250 fine.

CHAI RVAN GRIFFIS:  And when is the fine
i nposed? Is there a warning? Are there several steps
before a fine is inposed?

MS. Pl GEOTT: There's a letter first.
After the letter, there's another letter with a
neeting with me. The fine is the third step.

CHAI RMAN GRI FFI'S:  And your TMP 2002- 2003
indicates on the second page arrival tines and
dismssal tines. Arrival of 8:00, 8:35 a.m, 11:30
a.m, 12:40 p.m Dismssal: 11:30 a.m, 12:30 p.m,
3:00 pom, 3:30 p.m, 3:00 to 5:00 p.m Are those
still standi ng?

MS. PI GGOTT: The norni ng drop-of f we have
extended from8:30 a.m to 8:50 a.m

CHAI RVAN GRIFFI'S: | see. So arrival and
dismssal tinmes are fairly close and may in fact occur
at the sane tine.

MS. PIGGOTT: Do you nean the other tines
of the day?

CHAI RMVAN GRI FFI S: Yes, if you have an
arrival tinme at 11:30 a. m, you al so have a di sm ssa
time at 11: 30 a. m

MS. PIGEOIT: The 11:30 a.m arrival time
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is ten children or less that are only conming for one
special lunch program It's not a carpool I|ine
Those parents park on O dway. Sonme of them wal k.
They are generally about six or seven cars that make
up that arrival

CHAI RMAN GRI FFI'S:  Ckay. And the car pool
lines are the earlier and the later then.

M5. PIGGEOIT: And at 11:30 a.m when the
norni ng children go hone.

CHAI RMAN GRIFFI'S: | see. Ckay.

M5. DAWER: | have one fol |l ow up point for
Sergeant WIlson in response to a question from M.
Hood. | think Sergeant Wlson testified that what he
saw in the video was not what he observed at NCRC.

CHAI RMAN GRI FFI'S:  Ri ght.

M5. DWER  Then Comm ssi oner Hood asked
himif that neant that the situation existed but it
had i nproved. Sergeant WIlson can testify to this but
| think his testinony was that he never observed t hat
situation. Therefore his testinobny was not -- | can
ask him

CHAI RMAN GRIFFI'S: I ndeed. Did you ever
observe the condition that you saw in the video?

SERGEANT WLSON: No, | never did. That's

why | was surprised and | decided to cone and observe
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it for nyself because | wasn't on board at that tinme
when the video was taken.

CHAI RMAN GRI FFI'S:  Ri ght.

SERGEANT WLSON: But fromwhat | saw in
t he video, | have yet to this day have seen since |'ve
been observi ng.

CHAI RVAN GRI FFI S: Seen that type of
condi ti on.

SERGEANT W LSON: Ri ght, where peopl e were
ever ywher e parking, everywhere doing u-turns. | only
observed one u-turn violation on Odway and it was not
affiliated with NCRC

CHAI RMAN GRI FFI S: kay. Good. Thank

you.
M5. DWER: Al right. Thank you.
CHAI RVAN GRI FFI'S:  You bot h have been here
through this proceeding. |Is that correct?

SERGEANT W LSON:  Yes.

M5. WLLI AMS: Yes, for the nost part,
|'ve been at the last three | think.

CHAI RMAN GRI FFI'S:  Were you sworn at the
| ast hearing?

SERGEANT W LSON:  Yes.

M5. WLLIAMS: | was sworn in the first

time | came in.
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CHAI RMAN GRI FFI'S: M. Zai dain.

MEMBER ZAI DAIN. M. WIson, howl ong have
you been on the job agai n?

SERGEANT WLSON: | retired fromthe MPD
August 1994 with 24 years of service.

MEMBER ZAIDAIN.  No, | nean with NCRC

SERGEANT W LSON:  NCRC br ought e on board
near the end of August.

MEMBER ZAI DAIN:  The end of August, okay.

CHAI RMAN @RI FFI S: Any other Board

guestions? |If not, any other w tnesses?

M5. DWER No, that concludes our
rebuttal .

CHAI RVMAN GRI FFI'S:  Excellent. Let's nove
to cross exam nation then. | was going to ask the

architect just about the drive aisle and all that and
| think it's fairly clear in ny mnd, the issues
attendant to that. W' re going to nove beyond that.
Do you want to start with this group cross and then go
back?

M5. DWER  Certainly since they're all
here.

CHAI RMAN GRI FFI'S: Ckay. Let's go. Oder
of cross. M. Nettler, do you want to be first?

MR. NETTLER: | think the ANCis first.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

58
CHAl RMAN GRI FFI S: | ndeed. Have a seat.

Use that m ke. That would be perfect.
CROSS EXAM NATI ON

M5. MacWOOD: For the record, ny nane is

Nancy MacWwod. |'mrepresenting the ANC 3-C. Hello
everyone. Good norning. M. Piggott, | just have a
coupl e of questions for you actually. |In regards to

t he Departnment of Heal th wai ver, has t he Departnent of
Heal t h i ndi cat ed what wi || happen regardi ng t he wai ver
if the special exception is not approved?

M5S. PIGGEOTT:  No.

V5.  MacWOOD: The waiver allows you to
have how nmany addition students in how nany
cl assroons?

MS. Pl GGEOTT: It allows us to have 17
children instead of 16 in two classes and 23 instead
of 20 in two other classes.

M5.  MacWOOD: So if ny arithnetic is
correct, one additional child in two classroons and
three additional children in two classroons.

M5. PI GEOTT:  Yes.

M5. MacWOOD: So that's a total of eight.
s that right?

M5. PI GGOTT:  Yes.

MB.  MacWOOD: Is it possible if the
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speci al exception is not approved that they would
require you to reduce the enrol |l ment by ei ght possibly
by attrition or sone other nethod?

M5. PIGGEOIT: | don't know.

M5. MacWOOD:  You don't know. Ckay. O
t he 66 percent of nei ghborhood children that NCRC has
accepted, can you tell us what nunber that is 66
percent of ? How many children applied?

MS. Pl GEOTT: Yes. This past year 21
children - again | counted the children that could
walk within three to four blocks - applied. Ve
accepted 14. O those 14, three of those famlies
decided to go to another school. So 11 of those
children enroll ed.

MB.  MacWOOD: Al right. Thank vyou.
Sergeant W/ son. Have you ever worked for a child
devel opnent center before?

SERGEANT W LSON: No, mainly private
school s.

MB. MacWOOD: The schools that you
mentioned, GDS, Field, Wshington Internationa
School , have these schools significantly reduced the
nunber of car trips as part of their TMP?

SERGEANT W LSON: No, basically they

i ncreased them as each year goes by.
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M5. MacWOOD: Doesn't the Field School by

zoni ng order use buses and actually children aren't
allowed to drive to the school ?

SERGEANT W LSON: The seniors are all owed
to drive to the school and are allowed to park in the
lower lot. Field School does use |inousine buses to
pick up quite a few of their Kkids.

M5. MacWOCOD: At the Metro stations. |Is
t hat correct?

CHAI RMAN GRIFFIS: W're already fam liar
with their operations.

M5. MacWOOD: GDS | believe is --

CHAIRVMAN GRIFFIS: Help ne find out the
rel evance of conparing his experience wth other
school s and their drop-offs and pick-ups.

M5. MacWOOD: The rel evance i s one of the
issues in this particular case is whether the nunber
of car trips to and from the NCRC is causing a
danger ous situation.

CHAI RVAN CRI FFI S: | understand that.
Believe ne. 1've been here, but what you're asking
himto say is what? There is better ways of doing
this with other schools.

MS. MacWOCD: That in the course, he has

been consulting with other schools and | woul d guess

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

61

given the schools that he's nmentioned and the
famliarities some of us have with those school s’
plans that probably what he is recomended is a
reduction of car trips at those other schools. [|I'm
just curious why that isn't perhaps what he's
recomrended for NCRC.

CHAI RMAN GRI FFI'S:  Okay.

M5. DWER But he's testified that there
was no reduction in car trips.

CHAI RMAN GRI FFI'S:  Ri ght.

M5. DWER: So he's already answered the
guesti on.

SERGEANT WLSON: |If | can be clear about
it, if you ask me to conpare the other schools to
NCRC, there's not an issue at NCRC conpared to the
ot her school s. NCRC is a lot smaller school. The
parents. O all the schools | have dealt with doing
TMP, the parents have really adjusted quite well. You
explain to them the circunstances. For exanpl e,
t aki ng ki ds out on the wong side of the vehicle, they
stopped doing it. Crossing over using the sidewalk i s
safe for the child. They are conpliant.

CHAI RMAN GRI FFI'S:  Okay.

SERGEANT W LSON: You have sone other

pl aces. They don't. But it's not an issue at this
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point. It's very safe.

CHAI RMAN GRI FFI'S:  Okay.

M5.  MacWOOD: Let ne ask you another
guestion then, Sergeant WIlson. How often are you at
t he NCRC?

SERGEANT WLSON: NCRC, |'ve been there
now goi ng on three or three and a hal f weeks.

M5. MacWOOD: Are you there every day?

SERGEANT W LSON: Everyday.

M5. MacWOOD: Are you there at every pi ck-
up and drop-off?

SERGEANT W LSON: | get them sonetinmes
hal f way through the nmorning drop-off, but I'mthere
in the afternoon as well as the evening.

M5. MacWOOD: Ckay. Sergeant W1l son, are
you aware of the TMP that was for NCRC that was
approved by the Zoning Order in 1998 that has been in
effect at the school since that tine?

SERGEANT W LSON:  No.

MB. MacWOOD: So you don't have any
estimation as to why that plan hasn't been as
successful as the plan that you are currently under.

CHAl RMAN GRI FFI'S: He sai d he doesn't know

SERGEANT W LSON:  No.
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MB. MacWOOD: | just have one other

guestion, Sergeant WIlson. You said that you sawthe
Beckner video at the | ast hearing. Are you aware that
t he Beckners testified that some of that video was
taped after the new TMP was i npl ement ed?

SERGEANT W LSON: I was told from the
testinmony that there were two or three days | believe
that they testified that it was taken at that tinme.
| believe that was in the very begi nni ng when ny st aff
came on board. Since then, there has been any drastic
i nprovenent. There is not a safety issue from what
can see at this point.

M5. MacWOOD: All right. Thank you.

CHAI RMAN GRI FFI'S:  Thank you. Next?

MR. NETTLER: Sergeant WIlson, let nme
foll ow up on the | ast question that you responded to.
As you stated, you sawthe video that was presented by
t he Beckners, correct?

SERGEANT W LSON:  Yes.

MR. NETTLER: Are you aware that there
were six dates during this school termthat the NCRC
are now in that were shown on the video?

SERGEANT WLSON: | believe so.

MR. NETTLER And the npbst recent one is

Qct ober 21°.
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SERGEANT W LSON:  Yes.

MR. NETTLER So on Septenber 12,
Sept enber 29, Cctober 2, COctober 8, Cctober 16 and
October 21 which are the six dates that were
nmenti oned, were you at the NCRC at the tinme?

SERGEANT W LSON:  No.

MR. NETTLER: So you started with NCRC on
what date?

SERGEANT WLSON: | started the first day
of school where | put staff up there. | cane in.

MR. NETTLER. But you weren't personally
t here on those dates.

SERGEANT W LSON: Not every day, no. |
was there for the first couple days that school
started.

MR. NETTLER. Since that tine, you' ve had
staff there but you yourself have not been there.

SERGEANT W LSON: | have been goi ng on and
of f but not every particular drop-off/pick-up tine,
no.

MR. NETTLER. And when you were there in
t he begi nni ng which was one or two days.

SERGEANT W LSON: Yes, to set up ny staff.

MR. NETTLER. To set up your staff, okay.

How many pi ck-ups on those first and second days were
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you t here?

SERGEANT W LSON: | was there in the
norning. | was there in the afternoon.

MR NETTLER You're aware that there are
five pick-ups and drop-offs.

SERGEANT W LSON: Yes, at that time we
were required to be there mainly for the peak norning
hours which we provided three people.

MR. NETTLER: And the staff that you have,
have any of them been here during the hearings?

SERGEANT W LSON:  No.

MR. NETTLER: Did you ask any of vyour
staff nmenbers about those dates that were nmentioned in
t he vi deo?

SERGEANT W LSON:  Yes.

MR. NETTLER. Did you conplain to those
staff menbers about what you saw in those videos on
t hose si x days that were shown?

SERGEANT WLSON: Yes. | have talked to
my staff about it. W came up with a plan to inprove
and one of the things is that the gentlenan at Newark
and 33" poi nted out the stop sign to everyone whet her
they are residents or comrercial vehicles as well as
NCRC.

MR NETTLER So is that in the last two
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weeks?

SERGEANT W LSON: That has been for the
| ast three weeks.

MR NETTLER The last three weeks. So
you are aware that the video was showi ng a various
nunber of dates beginning in January 2002 up to
Cct ober 2003 which | guess is about al nbst 18 nont hs.
| "' mprobably wong. About a 18 nonth period or so or
nore. Do you understand that?

SERGEANT W LSON: Repeat that.

MR. NETTLER The video that you saw
represented a depiction of traffic situations fromthe
site beginning in January 2002 up until Cctober 21,
2003.

SERGEANT W LSON: To be honest, | can't
really say for the sinple fact that it's difficult to
identify which cars are which. |If there is soneone
who lives in the neighborhood com ng hone with their
child -

CHAI RVAN GRI FFI'S:  You understand. His
point is that this is small snippets froman 18 nonth
period. Do you understand that?

SERGEANT W LSON:  Yes.

MR. NETTLER: You're tal king about the

|ast three weeks in conparison with the 18 nonth
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period as having been a denonstration of sone
conpliance with a TMP that's now in effect.

SERGEANT W LSON:  Yes.

MR. NETTLER. Okay. Thank you. Are you
aware of any ticketing that has gone on the |ast
coupl e of weeks of any of the school cars that have
been parked or that have brought children to the site?

SERGEANT W LSON: The only ticketing |
observed was a ticket put on vehicles that were parked
illegally.

MR. NETTLER. Do you know whose vehicl es
t hose were?

SERGEANT W LSON: There was no indication
t hey wer e NCRC because NCRC st aff have yel | ow stickers
on their rear sun visors. The vehicles | observed
didn't have yell ow stickers.

MR NETTLER. And so if a car that was
ticketed didn't have a NCRC sticker init, it's your
assunption that it's not a NCRC staff car because you
assume that NCRC staff all have their yellow stickers
in their car. |Is that correct?

SERGEANT W LSON: Correct.

MR. NETTLER If | was to tell you that
two of the cars —- Strike that. Are you aware of the

type of vehicles that the personnel at the school
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drive?

SERGEANT W LSON: The personnel drive al
types of vehicl es.

MR. NETTLER. Were you aware of --

CHAI RMAN GRIFFI'S: Do you keep a license
plate directory or is there any record of that that
you're aware of that identifies the cars?

SERGEANT W LSON: From ny under st andi ng,
NCRC keeps a license plate for all staff.

M5. DAWER: | think Ms. Piggott can answer
t hat question better than Sergeant W|I son.

CHAI RVAN  GRI FFI S: | understand, but
that's why he's being crossed and | think it's going
in the direction if he's aware of that. Does he
reference that list in order to assess whether it's a
staff car?

SERGEANT W LSON: Yes, we've been told for
exanpl e i f soneone i n t he nei ghbor hood conpl ai ns about
a vehicle. They give ny staff the tag. W contact
the school. The school has a listing of everyone's
tag, the staff as well as the parents.

MR NETTLER If you' ve seen cars that
have been ticketed illegally, have you checked t hemor
your staff checks them against that list to see

whet her they are cars of the staff at NCRC?
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SERGEANT W LSON: Have | done it? No.

MR. NETTLER. Ms. Piggott, are you aware
of any ticketing that's been done of staff nenbers in
the last few weeks for illegal parking on Hi ghland
Pl ace?

M5. PI GGOTT:  Yes.

MR NETTLER Were those staff cars that
didn't have school stickers as well?

M5. PIGEOTT: |'maware of one and it did
have a school sticker.

MR NETTLER But it was ticketed. What's
the consequence of that staff nmenber receiving a
ti cket under your TMP?

MS. PIGGOIT: That staff nmenmber is in a
| ot of trouble, M. Nettler, as you can well i nmagine.

MR NETTLER |'m sure.

CHAI RMAN GRI FFI'S: Did you have to pay the
ticket?

M5. PIGGOTT: Ch, yes.

MR NETTLER You're not aware of any
ot her menbers of the staff receiving tickets.

MS. PIGGEOTT:  No.

MR NETTLER You're not aware of any
parents receiving tickets for illegal parking.

M5. PIGEOTT:  No.
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MR. NETTLER. But is your testinony that

all of our staff menbers have stickers?

M5. PI GGOTT:  Yes.

MR. NETTLER: Does that include the people
who you identified when you first testified who cone
to the premises on a irregular basis to act as an
adj unct to your staff?

M5. PIGEOIT: No, it's the staff that we
enpl oy.

MR. NETTLER. So the people that cone as
adjunct and if they park illegal, so the people who
you' ve enployed to operate this TMP woul dn't know i f
they were staff or not, would they?

MS. PIGGEOTT:  No.

MR. NETTLER. Do you have |icense pl ates
for those cars as well that conme to your site
regul arly?

MS. PIGGEOIT: No, we don't.

MR. NETTLER. Wth regard to the traffic
and issues, you haven't done anything to bring the
school into conpliance with the previous orders
restriction against the nunber of staff comng to the
site, have you?

M5. PIGGEOTT: To ny know edge, that's not

a condition that was inposed on us in the 1998 BZA
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O der.

MR. NETTLER. To your know edge, there's
no condition on the nunber of staff.

MS. PIGGEOTT:  No.

MR. NETTLER:  You nade reference to the
event that was schedul ed because it couldn't be held
on Saturday. Was there a condition in the 1998 O der
that authorized you to hold these events on Saturday
and Sunday?

MS. PIGGEOIT: The condition that went to
that said that the normal hours of school operation
were from8:00 a.m to 5:00 p.m

MR. NETTLER: Does that say then that you
can have events on Saturday or Sunday?

MS. PIGGEOTT:  No.

MR NETTLER So if it was stated in the
Order, it's your assunption that it was perm ssible
for you to operate.

M5. PIGGEOIT: Yes, we assuned it to be a
nor mal school event since other schools have several
adj unct events each year.

MR. NETTLER. Are you aware whet her those
ot her school s that have those events have within their
order authorization that they have on either night

time or weekend events?
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M5. PIGEOTT:  No.

MR. NETTLER: So you are not famliar with
t hose orders.

MS. PIGGEOTT:  No.

MR. NETTLER. You're only famliar with
your order.

M5. PI GEOTT:  Yes.

MR. NETTLER. | believe what you said in
your testinony was soneone was at the i ntersections at
all times. 1s that correct?

MS. Pl G&OIT: This year we have not --
Vell, what we do is we depl oy our staff where we need
them Again that's the beauty of the TMP.

MR. NETTLER. So your previous testinmony
t hat someone is at those intersections at all timesis
i ncorrect.

M5. PIGGOTT: At that time, we had for
exanpl e a person at the corner.

MR NETTLER Is it correct or not?

M5. PI GEOTT:  Yes.

MR. NETTLER So your statenent that
sonmeone is at every intersection at all times is a
correct statenent.

M5. PIGEOTT: |'mnot sure what you mean

when you say "every intersection.”
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MR. NETTLER. |I'mjust referring to your

t esti nony.

M5. DWER Which testinony are you
referring to? Testinmony today that you're cross
exam ning her on or testinony prior?

MR. NETTLER: Yes, today. You said today
t hat soneone was at those intersections at all tines.

MS. PIGGEOTT:  No.

MR. NETTLER: What is your testinony today
t hen?

M5. PIGGOTT: M testinony today is that
we are followi ng our TMP and that it's a fl exi bl e one.

MR. NETTLER So your testinony then
previously was that soneone was at the intersections
at all times. That's not correct.

M5. PIGGOTT: That was | ast year.

MR. NETTLER: How nmany fines have been
i nposed?

MS. PI GGOTT: No, fines have been i nposed.

MR. NETTLER: Everybody has been conpl i ant
with the TMP from your perspective

MS. Pl GGOTT: W don't expect for our
parents to be perfect. W have sent sone first
violation letters and | have net with one parent, but

we have not even gotten close to the fine stage yet.
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W have every intention of doing that if we need to.

MR. NETTLER. Is that after the special
exception is approved?

MS. PI GGOTT: No, now. So far everyone
has conplied after the first letter.

MR. NETTLER: What does it take to get to
a fine situation then?

M5. PIGGOTT: As | said previously, there
isafirst letter that reattaches the TMP and rem nds
everyone that it isintheir contract that they are to
abi de by the TMP. After that, there is another letter
and | nmeet with the famly involved. 1've done that
one time. | have told themthat the next step would
be a fine, but everyone has conplied to that point.

MR NETTLER  You saw the video when it
was presented by the Beckners, did you not?

M5. PI GGOTT:  Yes.

MR NETTLER: There were six dates that
were identified in Septenber and Cctober on that
vi deo. Correct?

MS. Pl GGOTT: | don't recall the exact
dat es.

MR. NETTLER Did you go back and send
letters to any of the people who were identified in

t hat vi deo or who you could identify in that video and
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send letters to them about their conduct?

M5. PIGEOTT: No. It was --

MR. NETTLER: Ckay. Thank you. MVs.
Piggott, let me ask you about the letter of June 30'"
that you referenced from the Departnent of Health
M. Zaidain had asked you a question about this
letter, but there's nothing in this letter that says
that this waiver is dependent on you obtaining
approval of this special exception, is there?

MS. PIGGEOTT:  No.

MR. NETTLER. And there's nothing in this
letter that's contrary to what you said in your
original testinony today. There's nothing in this
letter saying that the waiver has been granted in
antici pation of you building another facility on the
prem ses, does it?

M5. PIGGEOIT: No, not in this letter.

MR. NETTLER. | have no other questions.

CHAI RMAN GRI FFI'S:  Thank you. Next.

M5. DWYER: | have one question of the
Wit ness on redirect.

MR. NETTLER Doesn't that cone after al
t he peopl e have cross exam ned?

CHAI RVAN GRI FFI S: It probably would be

nor e prudent.
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M5. DWER: Al right. 1'Il wait.

MR. HUNSI CKER: For the record, |I'm Steve
Hunsicker. | live at 3083 Ordway Street. Just a few
guestions. First, Sergeant WIlson, can you tell ne?
| believe | understood you have staff that is working
with you in connection with NCRC. |Is that correct,
sir?

SERGEANT W LSON: Correct.

MR.  HUNSI CKER: Are they onsite for a
speci fic schedul e during any given day?

SERGEANT W LSON: Yes, they are onsite for
the a.m peak tine.

MR. HUNSI CKER: And how do you define the
a.m peak tine?

SERGEANT WLSON: 8:15 a.m to 9:15 a.m

MR. HUNSI CKER: Ckay. |s your arrangenent
wi th NCRC pursuant to contract?

SERGEANT W LSON:  Yes.

MR HUNSICKER: What is the term of the
contract ?

SERGEANT W LSON: The term of the
contract, we will provide two personnel every norning
during school hours from8:15 a.m to 9:15 a. m

CHAl RMAN GRI FFI'S: Do you nean "ternt as

how | ong does it go for?
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MR, HUNSI CKER: Correct.

CHAl RMAN GRI FFI'S: Wl |, okay. How |ong
are you hired for?

SERGEANT WLSON: We're hired fromyear to
year from begi nning of the school year to the end of
the school year. W're also being hired --

CHAI RVAN GRI FFI S: That's what suns an
annual contract.

SERGEANT W LSON:  Yes.

CHAI RMAN GRI FFI'S:  (Okay. Next question?

MR,  HUNSI CKER: | believe | understood
fromyour previous question is that you have no staff
onsite after —- Was it 9:15 a.m you said, sir?

SERGEANT W LSON:  Yes.

MR.  HUNSI CKER: Is it correct that you
bill by the hour, sir?

SERGEANT W LSON:  Yes.

MR. HUNSI CKER: How many hours generally
speaki ng have you billed since you' ve been hired?

CHAI RVAN GRI FFI'S: | don't understand the
rel evance of that.

MR, HUNSI CKER: | want to ascertain
approxi mat el y how many hours Sergeant W1 son has been
onsite.

CHAl RMAN GRI FFI S: | understand the
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guestion, but why do | need to know it?

MR.  HUNSI CKER: It goes to the value |
guess of his observation.

CHAI RMAN GRI FFI'S:  For what point?

MR. HUNSI CKER: \Whet her his observations
are based on a --

CHAI RMAN GRIFFI'S:  So your point is that
he can't nake observations - | need another cup of
coffee - that are not opinionated because he's being
pai d.

MR. HUNSI CKER: No. M point is a sinple
one. |If his observation is based on say one hour, |
woul d argue that it is not as neaningful as it would
be if it's based on full-time presence. That's why
I"'msinply --

CHAI RMAN GRI FFI'S:  Ckay. | understand t he
point. | think he's given answers and testinony to
when he is there onsite and when he isn't. So the
Board is aware of that. | now understand your point.
Anot her question?

MR HUNSI CKER: He answer ed when his staff
was on point. | believe his testinony indicates that
he has made occasi onal observations.

CHAl RMVAN GRI FFI S: Ri ght . | think he's

very clear as far as our understanding of when he is
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there and not. Sonetimes he conmes after the norning
session or drop-offs and all that.

MR. HUNSICKER: Right. M questionis a
si npl e one, Sergeant W/ son. Approximtely how many
hours of your time have you billed since this contract
has been i npl enent ed?

CHAI RVAN @RI FFI S: Let's nove on. I
under stand t he question and | understand his answers.
Next questi on.

MR, HUNSI CKER: There hasn't been an
answer to this question with respect, Chair. It goes
to identifying how many hours, the value of his
observati on.

CHAI RMAN GRI FFI'S: How many hour s have you
billed to date?

SERGEANT WLSON: Billed to date for ny
time?

CHAl RVAN GRI FFI'S: Yes.

MR. HUNSI CKER: Correct, sir.

SERGEANT W LSON: Zero.

CHAI RMAN GRI FFI'S: Next questi on.

MR. HUNSI CKER:  Ckay.

CHAI RVAN GRI FFI S: Wait a mnute. How
could you have billed zero hours?

SERGEANT W LSON: | have not subnmitted a
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bill for ny tine at all. It's strictly for nmy staff.

CHAI RMAN GRIFFI'S: Now we're getting into
the technicalities of it. Wen you submt a bill, how
many hours woul d there be?

SERGEANT WLSON: Right now, |I'm |l ooking
at least 60 hours so far depending on when this
hearing is over. Depending on how long |I'm here
determnes it.

CHAI RMAN GRI FFI'S:  See t hat.

SERGEANT W LSON: So far at least 60
hour s.

CHAI RMAN GRIFFI'S: W're racking it up.

VR. HUNSI CKER: | have nmany nore
guestions, Sergeant W/ son.

CHAI RVAN GRI FFI S: | can't inagine how
much this costs.

MR. HUNSI CKER: Ms. Piggott --

CHAI RMAN GRIFFI'S: Actually it's a very
i nteresting point because if | understand what you're
trying to get tois his billable hours going to tel
us how rmuch he's actually there to observe. Right?
Now we have to factor out how many hearings he's
actually been at. |f everything attended to this, do
you understand why | didn't want to go into this? It

doesn't get us to where you want us to figure out.
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Let's nove on

MR. HUNSI CKER: (Ckay. Ms. Piggott, you
indicated that TMP as presently inplenented is a
fl exi bl e one such that you nay or may not have peopl e
at intersections is how | understood your testinony.
I's that correct?

MS. PIGGEOIT: Yes, sonewhat.

MR, HUNSI CKER: Wien we talk about
intersections, could you identify the intersections
that are at issue?

M5. PIGEOIT: In the norning peak tine,
one of the traffic guards that Sergeant W/ son hires
is at the intersection of 33 and Newark Streets.
That was to hel p our parents | earn that we have a one
way pass through.

CHAI RMAN GRI FFI'S:  Okay. Short answers.

IVB. Pl GGOTT: There is no other
i ntersection at which we have a person

MR. HUNSI CKER: Ckay, but who on a day-t o-
day basis inplements the flexibility? Wo makes the
deci sions that a person at one spot is required for a
given tinme?

CHAI RMAN GRI FFI'S: Right. Who directs the
flexibility?

MS. PI GGEOTT: There's a carpool captain at
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each carpool. |'mout there at al nbst every car pool
every day. Ms. WIlliams is out there for three or
four carpools every day and every one has sonmeone in
char ge.

CHAI RMAN GRIFFI'S: Wit a minute. So you
have three people making decisions on who's nobving
where. The troops are noving, but three people are
calling those shots.

M5. PIGGEOIT: Not at the same tine. |'m
just saying we're out there.

CHAI RMAN GRI FFI'S: | hope not, but who is
in charge? How do you actually have it not chaos and
peopl e running down the block and up the block and
nmoving over to other intersections? | think that's
the point of the question, isn't it?

MS. PI GEOTT: Whoever is out there who i s

senior in ternms of our hierarchy. |If |I'mout there,
then | direct the carpool. If Ms. WIllianms is out
there and | can't be out there, she directs the
car pool .

CHAI RVAN GRI FFI'S: | see.

M5. PIGGEOIT: |It's not chaotic at all.
CHAI RMAN GRI FFI'S:  So there's always only
one person at a time that's actually directing the

flexibility as you've described it.
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M5. PI GGOTT:  Yes.

CHAI RMAN GRI FFI'S:  Okay.

MR HUNSI CKER: Is that correct, M.
Piggott? One person at a tinme?

M. PIGGOTT: Well, we work together so
that the person who's at the white line can just |et
us know what information we need to deal wth.

MR. HUNSI CKER: When you're saying "out
there" | take it you'rereferring to the front of NCRC
on Highland. |Is that correct?

M5. PIGGOTT: Yes and al so on O dway.

MR.  HUNSI CKER: So is it one person on
Hi ghland or is it one person on Odway that is
coordinating this flexibility?

IVB. Pl GGOTT: In ternms  of t he
coordi nation, there is one person who i s coordi nati ng,
but there are eight personnel generally out on
Hi ghl and Pl ace either taking children out of cars or
wor ki ng at the white |ines.

CHAI RMAN GRI FFI'S: | s the sane person t hat
directs t he flexibility on Hi ghl and al so
simul taneously directing the flexibility on O dway?

MS. PIGGEOTT:  No.

CHAI RMAN GRI FFI'S: So you have a di fferent

person on Ordway that's saying "W have chaos so nove
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the troops north.” Then there's a different person on
Hi ghl and.

MS. PIGGOTT: But there's no carpool line
on Ordway. The people that are on Ordway Street to
rem nd parents about u-turns, illegal parking and to
remnd parents about walking and where they are
supposed to cross the street.

CHAl RMAN GRIFFI'S: Right. But the person
standing on Highland if | understand - 1'msorry. |'m
being a little bit badly hunorous - that's directly
the flexibility that you tal ked about on Hi ghland is
not also responsible for understanding and making
directive calls on O dway.

MS. PIGGEOTT:  No.

CHAI RMAN GRIFFI'S: So there's a separate
person that's there.

M5. PIGEOTT: O two.

CHAI RMAN GRI FFI'S: I ndeed. Two.

MR.  HUNSI CKER: Thank you. | have no
further questions.

CHAI RMAN GRI FFI'S:  Thank you. Next.

MR. BECKNER: Good norning, M. Chairman.
For the record, Bruce Beckner. 3225 Highland Pl ace.
Ms. Piggot, how many staff people not counting the

fol ks supplied by Sergeant Wl son are i nvol ved on t he
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street in inplementing this TMP fromthe school ?

M5. PIGGOTT: It depends upon the carpool
and it depends on how many peopl e we can get out there
and what kind of situation we have. | would say that
on Highland Place there are at |east six people in
orange vests at all tines, sonetinmes eight and
soneti mes nore than that.

MR. BECKNER: Now are these peopl e out for
every drop-off or pick-up event during the school day?

M5. PI GEOTT:  Yes.

MR. BECKNER: Do these peopl e have ot her
duti es besides managing traffic?

M5. PI GGOTT:  Yes.

MR. BECKNER:  Sone of them are teachers.
Isn't that correct?

MS. PIGGEOIT: Sone of them are teachers.

CHAI RVAN GRI FFI S: W're going a bit
beyond sone of the testinony we've heard today and
we've heard all this.

MR. BECKNER. All right. Now the school
has had TMPs in place every year since you' ve been
charge of this school. 1Isn't that correct?

M5. PI GGOTT:  Yes.

MR. BECKNER: And you've inforned the

parents every year of what the plan is for the com ng
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school year. |Isn't that correct?

MS. PIGGEOIT: That's correct.

MR. BECKNER: | s the parents conpliance
this year with the TMP better or worse or the sane as
conpliance in the previous years in which you' ve run
t he school ?

MS. PIGEOTT: | think that there's been an
i mprovenent in conpliance with the TMP.

MR. BECKNER: And to what do you attribute
t hat ?

M5. PIGEOTIT: | think that we have been
clearer inour instructions to the parents. W' ve had
nore of a practice periodin our traffic hours. W've
been on the street nore and we've put this into our
contracts with parents.

MR. BECKNER: Have you stated any policy
to the parents regarding the practice of parking their
cars and walking their children to school either
di scouragi ng or encouragi ng that?

MS. PIGGEOTT:  No.

MR. BECKNER: Do you recal | whether or not
you were present at the norning drop-off on Monday,
Novenber 17 of this year?

MS. PIGGEOTT:  No.

MR. BECKNER: You don't renenber?
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M. PIGGOTT: Ch, this Mnday.

MR. BECKNER. Novenber 17'", vyes.

M5. PI GEOTT:  Yes.

CHAI RMAN GRI FFI S: Was that only
yest er day?

MS. PIGGOIT: | know.

MR. BECKNER: I'"'m going to show you a

series of photographs that were taken.

CHAI RMAN GRI FFI'S:  |I' m not under st andi ng
where this is going in crossing her testinony from
t oday.

MR BECKNER Vwell, M. Chairman, the
phot ogr aphs show what appears to be a | awn care truck
par ked. Ms. Piggott, | believe, referred in her
testinmony to the flexibility of her plan. | wanted to
ask her with regard to this situation what she did to
deal with that if anything.

CHAI RMAN GRI FFI'S:  Okay.

MR. BECKNER: She just testified that the
pl an was fl exi bl e.

CHAI RMAN GRI FFI'S:  Ask your questi on.

MR. BECKNER. So, Ms. Piggott, |I'm going
to hand you this. [I'll ask you to disregard the |ast
phot ograph because it says it was taken at 10:20 a. m

Just look at the first three. M. Chairnan, there are
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copies of this being lodged with the Secretary's
office. W just got these today.

CHAI RVAN GRI FFI'S:  There is what?

MR. BECKNER: There are copies of these
phot ographs being | odged with the Secretary's office.

MB. PIGGOTT: Okay.

MR. BECKNER: Do you recall seeing this
situation on the street on this Mnday?

M5. Pl GGOTIT: | recall in the norning
carpool, vyes, seeing this lawn care truck on the
street.

CHAI RMAN GRIFFIS: Let's go right to the
heart of the matter.

MR. BECKNER: What did you do to deal with
this situation if anything?

M5. PIGGOIT: M. Beckner, | think that
these pictures are msleading. They are still
phot ographs and so what you see is a |lawn care truck
and cars parked on the other side of the street. Then
you see a car in the mddle, but the car is noving
down the street. You can't see that in this picture.

CHAI RMAN GRIFFI'S:  Ms. Piggott, what did
you do? What's the flexibility and how was it dealt
with in this situation?

M5. PIGGEOTT: In the pictures |'ml ooking
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at, there doesn't need to be an flexibility. The cars
are nmoving fine dowm the mddle of the street where
t hey are supposed to be noving.

CHAI RMAN GRI FFI'S:  You don't recal |l having
to have done anything differently.

MS. PIGEOTT: No, | knowwhat | woul d have
done if there had suddenly been a situation where it
| ooked |i ke they m ght have been bl ocked.

CHAI RMAN GRI FFI'S:  Okay.

M5. PIGGEOIT: | would have held the cars
back further.

CHAI RMAN GRI FFI'S:  That's fine.

MR. BECKNER: Look at the third picture
whi ch has a Mercedes Benz. |'Il show you the | arger
pi cture. That car appears to be stopped on the |ine,
doesn't it?

MS. Pl G&OIT: Wll, it appears to be
st opped, but, M. Beckner, | don't think you can tel
that. Fromwhat | renmenber and |' mout there everyday
and see, there are often neighbors that junmp out and
take pictures of a scene like that and the cars are
novi ng.

CHAI RVAN GRI FFI S: Al right. So you
can't assess the situation because it's a stil

phot ogr aph.
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M5. PIGEOTT:  No.

MR. BECKNER: If | may comment.

CHAI RVAN GRI FFI S: | don't know if you
can. You're not being crossed. The question is going
to Ms. Piggott.

M5. DWER. M. Chairman, | woul d object.
If we're going to have a series of questions of still
phot ographs taken at certain tinmes when the witness
has testified to is the general procedures, the fact
that thereis flexibility and she has al so poi nted out
that these photographs are not reflective of a
situation because there's no way of telling whether
the car is stopped or the car is noving.

CHAI RVAN GRI FFI'S: Under st ood.

M5. DAWER: So | think the probative val ue
of doing this is nil and it's extending the cross
exam nation way beyond the initial scope of her
testinmony which is five mnutes of direct testinony.

CHAl RMVAN CGRI FFI S: kay. I'm not sure
we're balancing time to tine.

MR. BECKNER: | have a coupl e of questions
for Sergeant Wlsonif | may. Sergeant Wl son, |let ne
just make sure. Your staff are routinely stationed at
the intersection of 33" and Newark Streets.

CHAI RMAN GRIFFI'S: Let's get right to the
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guesti ons because each one of you are asking the same
t hi ng.

MR. BECKNER: |s the other person directly
in front of NCRC on the street?

SERGEANT W LSON: Just about. It"'s
directly across fromthe blind spot.

MR. BECKNER: So that person is standing
on the other side of the street from NCRC or on the
sane side.

SERGEANT W LSON: On the sanme side of
NCRC.

MR.  BECKNER: What's that person's
function? What's he suppose to do?

SERGEANT W LSON: He can see traffic
comng in both directions and nake that cars com ng
fromeither direction can safely get across. He al so
can identify any parents there or any persons droppi ng
off a child that doesn't have a proper sticker.

CHAI RMAN GRI FFI'S:  Okay. Next question.

VI CE CHAIR ETHERLY: M. Chair, if you
coul d pause for a nonent. | agreed with the objection
t hat was | odged regardi ng t he questi on of Ms. Piggott.
However | do recall that Sergeant WIlson's testinony
did speak to the contingency of contract of vehicles

and ot her such vehicles in the nei ghborhood. | want

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

92

to be careful about how | cone back to this, but I
woul d |ike to hear Sergeant W/ son's conment on that
i ssue because we did open the door, M. Chairman with
t hat .

CHAI RVAN GRI FFI'S: | understand that but

he wasn't crossing. He's clearly able when he started

crossing the Sergeant. |If he wants to take those out
t hen --

VI CE CHAI RVAN ETHERLY: | agreed with
that. |'mgiving M. Beckner gui dance to reach out to

Sergeant W/l son on that particular question.

CHAI RVAN GRI FFI'S:  You have to answer the
guestions at this point. Further on that in terns of
direction, let's get right to the heart of the
guestion and what you're trying to poke a hole in
terms of the testinony. Get right to it. W don't
need a big stage set here.

MR BECKNER | think the witness was in
the mddle of giving an answer. |'Il et himfinish.

SERGEANT WLSON: | was about to conment
about yesterday norning about the still photographs.
| witnessed everything that took place. What the
resi dent was doi ng was cars were com ng and when the
car got parallel with the contract vehicle, she

stepped out, took the picture and step back. There
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was no tinme where there was an interruption with the
flow of traffic. The car continued up, dropped off
and kept going. There was no interruption in the
traffic whatsoever.

MR. BECKNER: So your testinmony woul d be
that there was no standing traffic. That it was all
nmoving traffic.

SERGEANT W LSON: There was no standing
traffic that was parallel with that contractor vehicle
that woul d i npede anyone from going up and down the
street.

MR. BECKNER: Ckay.

SERGEANT W LSON:  So t here was not hi ng for
themto do.

CHAI RMAN GRI FFI'S:  CGood.

MS. BAILEY: M. Chairman, the docunents
that are being spoken about. Are we accepting those
into the record?

CHAl RMAN GRI FFI'S: W haven't yet.

MS. BAI LEY: I"m sorry, sir. | didn't
hear you.

CHAI RMAN GRI FFI'S: W have not yet.

MR. BECKNER: Sergeant W/ son, the people
that are enpl oyed by you are not Metropolitan Police

Departnent officers. |Is that correct?
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SERGEANT W LSON:  No.

MR. BECKNER: Are you aware of the fact
that for instance Murray School does use Metropolitan
Police O ficers?

CHAl RMVAN @RI FFI S: This is what |I'm
getting to. Bundl e all the questions together.
Where are you going for himto answer?

MR BECKNER | wanted to know whet her or
not there is any advantage in his view to having
Metropolitan Police Oficers inplenmented at the NCRC.

CHAI RMAN GRI FFI' S:  Excel | ent question. Is
t here any advant age?

SERGEANT WLSON: No, all depends on the
circunstance of the school and so forth. |'mfamliar
with Murray School. | set it up. That's what they
specifically requested.

CHAI RMAN GRI FFI'S:  Okay.

MR. BECKNER. Metropolitan Police Oficer
woul d have authority to cite people for traffic
violations. Wuld they not?

SERGEANT W LSON:  No.

MR. BECKNER: They woul d not.

SERGEANT WLSON: Not if they're working
of f duty, no.

MR. BECKNER: Ckay. Nothing further, M.
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Chai rman. Thank you.

CHAI RMAN GRIFFI'S:  Thank you very much.
Ms. Badami, have a seat. As we've already talked
about the photographs that have cone in, I'mgoing to
have them into the record so we don't have any
controversy.

M5. DWER: | woul d object. There's only
one day, November 17'M He has a whole series of
phot ogr aphs. So the only one the wtness was
guesti oned about was that one day.

CHAI RMAN GRI FFI'S: That's right. Novenber
17'" there were three photographs.

M5. DWER: And all the other photographs
shoul d be excl uded.

CHAI RMAN GRI FFI'S:  The | ast photograph is

incorrectly intime or | abeled so we'll take the first
three that are in that you' ve seen. W'Il| take those
in. Is that clear, Ms. Bailey?

MS. BAILEY: Yes, sir.

CHAI RMAN GRI FFI'S:  Excel l ent. Thank you.

MR. BECKNER: M. Chairman.

CHAl RMVAN GRI FFI' S: Yes.

MR. BECKNER: | have copi es of those three
phot ographs | want to show hi mjust to nake sure we're

in agreenment as to what it is |I'mshowi ng him
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M5. DWER: \What we were | ooking at when

you were questioning was one page with the three
phot ographs on it.

MR BECKNER: Here's the three
phot ogr aphs.

M5. DWER Right. Can | see the one page
with the three photographs?

CHAI RMAN GRI FFI'S:  Yes, why don't we just
subnmit that one page?

M5. DWER: Just the one page rather than
t he three photographs.

MR. BECKNER: The one page, M. Chairman,
has an additional photograph that the wi tness wasn't
guestioned on. | was just trying to make it sinple.

CHAIRVMAN GRIFFIS: We'll let it slide in,
pl us we save all that paper.

M5. DAWER: The | ast photograph is the one
t hat shows no cars on the street. W'Il let that in
t he record.

CHAI RMAN GRIFFI'S: Okay. A single page
was accepted in and it wll becone Exhibit No.
something. Let's go.

(Di scussion off m crophone.)

M5. BADAM: |'m Linda Badam from 3207

Hi ghland Place. First to Ms. Piggott. You said you
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had extended the drop-off time in the norning.

MS. PIGGEOIT: That's correct.

M5. BADAM : Have you extended the drop-
off time in m dday when the congestion is the worst?

M5. PIGEOTT: That's not a formal part of
our TMP. W do watch that situation that carpool when
the direction is enforced.

CHAI RVAN GRIFFI'S: No. |Is that correct?

MS. PIGGEOTT:  No.

V5. BADAM : Sergeant W/ son, you said
that you had three guards. Wre you present in the
first several weeks of school or was there just the
three guards? | don't renenber.

SERGEANT WLSON: | had three individuals
present for the first three to four weeks of school.

M5. BADAM : Ckay. Are you aware that not
all the students enrolled in NCRC were attending
during the first few weeks of school ?

SERGEANT W LSON:  No.

V5. BADAM : And you said you've been
comng the last three weeks unannounced to observe
traffic. Have you been in uniformduring those tines?

SERGEANT W LSON: The way |' mdressed now,
yes.

V5. BADAM : And were you carrying a
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cli pboard at t hat ti me?

SERGEANT W LSON:  Yes.

M5. BADAM: And were you visible to al
drivers at that tine?

SERGEANT WLSON: In sone cases, Yyes.

CHAI RMAN GRI FFI'S: Do you t hi nk t hat woul d
affect the drivers that are goi ng around seei ng you in
your blue shirt and a clipboard?

SERGEANT W LSON:  No.

CHAI RMAN GRIFFI'S: So you don't think it
woul d have affected the behavi or.

SERGEANT WLSON: It wouldn't have had an
ef fect because you have contractors that cone there.
They see nme standing there. They blow right through
the stop sign.

MS. BADAM : For the guard that's standing
at 33"% and Newark, do they have the authority to wave
comut ers through the stop sign?

SERGEANT W LSON:  No.

CHAI RMAN GRI FFI'S:  Not hi ng el se.

M5. BADAM: That's all for this panel

CHAIRMAN GRIFFIS: Right. Have we been
t hrough everyone? Al right. This is what we're

going to do. W're going to have redirect of the
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panel while it's here so we don't have to bring them
up again. Then at the very end if there's recross on
the redirect, we will call those individuals up. M.
Dwyer, when you're ready.

REDI RECT EXAM NATI ON

M5. DAWER: | just want to follow up on a
coupl e of questions. This is for Ms. Piggott. M.
Nett| er asked you whet her you had vi ewed t he vi deo and
you said "yes." |Is that correct?

MS. PIGGOIT: Yes, that's correct.

M5. DWER  And you al so have testified
that you have been out at the site on a daily basis
over the last year and a half nonitoring the TM
operation. |Is that correct?

M5. PI GEOTT:  Yes.

M5. DWER In your opinion, does that
video in any way accurately reflect the TMP operati on
over the last year and a hal f?

M5. PIGGOTT: Not in any way.

M5. DWER:. Al right. Thank you.

CHAI RMAN GRI FFI'S: (Okay. Let's have the
architect and the transportati on engi neer up.

CROSS EXAM NATI ON
M5. MacWOOD: For the record, Nancy

MacWwod for the ANC. This will be very quick. | only
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have a couple of questions. M. Anthony, you
testified this norning a bit about the HPRB. Did the
HPRB have any awareness of the need for variance
relief for this project?

MR ANTHONY: |''m not sure. |  woul d
assume so but |'m not sure.

M5. MacWOOD:  You assume that HPRB knew
that there would be a need for zoning relief in this
case, a variance.

MR, ANTHONY: I"'mreally not sure what
t hey understood the case to be.

M5. MacWOOD: Let nme rephrase the
guestion. Did HPRB address any zoning issues?

MR. ANTHONY: Not that |'m aware of, no.

CHAI RMAN GRIFFI'S:  And | woul d hope they
woul dn' t .

M5. MacWOOD: | n fact, were you t here when
Steve Calcott, the staff nmenber for Historic
Preservation Ofice --

M5. DWER: M. Chair, this has already
been testified to. It's in the record as to what the
HPRB staff report says about zoning.

CHAI RVAN GRI FFI S: W have the staff
report in the record.

M5. MacWOOD: | just want to make it clear
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in the record that the HPRB did not consider any of
these zoning issues and there was never any
consideration of where a lot line would be or
anyt hi ng.

CHAI RMAN GRIFFI'S:  Well, we won't take up
any of the historic issues.

M5. MacWOOD: Good. M. Ceorge, | just
have probably one question for you. The discussion
that you had with the Chai rman about the 20 foot wi de
street and the accident rate. In your estimtion,
what woul d be the cause of high accident rate on the
20 foot wide street if as you postul ated there likely
woul dn't be any parking on that street? |'m just
aski ng for your opinion.

CHAI RVAN GRI FFI S: Pr of essi onal expert

opi ni on?

M5. MacWOOD:  Yes.

MR GEORGE: Could you repeat the
guestion? | want to nmake sure | get you.

M5. MacWOOD: Ckay. What in your expert
opi nion would be the |ikely cause of a high accident
rate on a 20 foot wide street if there wasn't any
parking on that street? You had nentioned that you
t hought on a 20 foot wi de street there Iikely woul dn't

be any parking on the street. What woul d be the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

102

cause?

M5. DWER | think the wi tness already
answered that and said it would be a major road with
a high volunme of traffic.

CHAIRMAN GRIFFI'S: Al right.

MS.  MacWOOD: Is that your answer? I
wasn't aware that it was his response to that
guesti on.

MR GEORGE: That was mny response. I
think in the mddle of the paragraph it referred to
our arterial street and the | ast sentence M. Chairman
pointed to it referred to a major street. So if you
tal k about those two characteristics on a 20 foot
street, they could correlate to a high accident rate.

M5. MacWOOD: Are you suggesting that it
woul d be an arterial street because a 20 foot street
woul dn't be an arterial?

CHAI RMAN GRI FFI'S: Ckay. Are you going to
go too far into it? You're going to just review

M5. MacWOOD:  Yes.

CHAIRMAN GRIFFIS: It'sfairly clear. 1I'm
sorry. | pulled an excerpt out of page 29 of Chapter
13 of Residential Neighborhood Streets of the TLD
actually. The second edition is where it's actually

cited from | think it's clearer if you go back to
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what | was citing, the type of streets that are broken
down in ternms of the dinension. Let's continue on.

M5. MacWOOD: Al right. So just to be
absolutely clear and this is my last question, you
would say that for a 20 foot wi de street that the
maj or cause would be the ampunt of traffic and it
would not be the line of the street whether it's a
curved street, whether there's parking. That it would
sinply be the amount of traffic on the street. l's
that right?

MR CGEORGE: | think it relates to the
function of the street which is described in the
paragraph as an arterial street. It relates to the
ot her characteristics being a major street which is
defined in the |ast sentence. | think those two
characteristics.

M5. MacWOOD: All right. Thank you.

MR NETTLER: Richard Nettler for
Cl evel and Park Nei ghbors. M. Anthony, in your
testinmony on the particular difficulty issue, you
testified that the |ot issue was manufactured as an
i npedi ment in this case. Wo manufactured that i ssue?

MR. ANTHONY: Well, that is my opinion and
| think the opponents have.

MR. NETTLER: The opponents. So it's not
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really in the Zoning Regulations. It's just sonething
t hat has been manufactured by the opponents in this
case.

MR. ANTHONY: | think, yes.

MR. NETTLER. So your testinony is that
there is no prohibition agai nst having nore than one
princi pal building on a single subdivided |ot.

MR. ANTHONY: That's not mny testinony.

MR NETTLER So how was the lot issue
manuf act ured by those who are opposing this?

MR. ANTHONY: My point is that when you
| ook at this project on balance and you | ook at the
alternatives that it's not a position that pronotes
t he best solution for either the neighbors, for NCRC,
t he nei ghbor hood, the historic district, any of those.

MR. NETTLER: So in responding to the
proposal by NCRC, your expectation | gather fromthat
statenent is that for the zoning adjustment and the
nei ghbors shoul d only be concer ned about appl yi ng sone
of the Zoning Regul ations but not all of the Zoning
Regul ati ons.

MR. ANTHONY: That's not mny testinony.

MR. NETTLER: Is it your testinony then
t hat --

CHAI RMAN GRI FFI'S: Wiy don't you ask him
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what his testinony is rather than giving it to hinf

MR. NETTLER: |'ve been trying to get that
and apparently every tine | rephrase as to what it is,
he says that's not his testinony.

CHAI RMAN GRI FFI'S:  Okay.

MR. NETTLER. So what is it that's your
testinony about the manufacturers? ls it any
di fferent than what you just said in ternms of --

M5. DAWER: | think what he just testified
to was it was his personal opinion.

CHAIRVAN GRIFFI'S: Is that correct?

MR, ANTHONY: That's correct. It's my
observation of this process and this particul ar i ssue.

MR. NETTLER: You didn't identify this
i ssue as one when you self-certifiedthis application,
did you?

MR. ANTHONY: No, | didn't.

MR NETTLER You're aware of the side
yard requirenments in a residential zone, are you not?

MR, ANTHONY: Yes.

MR. NETTLER: Are you allowed to | ocate a
building in a side yard of a principal building?

MR ANTHONY: Qut to a locate --

MR. NETTLER: No, in a side yard of a

princi pal buil di ng.
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MR. ANTHONY: Typically not.

MR. NETTLER: But you are | ocating anot her
-- Forget the two or nore principal buildings on a
singl e subdivided I ot. You are locating a building in
the side yard of an existing building, are you not?

MEMBER ZAl DAI N: M. Nettler, are you
referring to an accessory structure or a principal
bui | di ng?

MR. NETTLER: Any structure under the
Zoni ng Regul ati ons.

MEMBER  ZAI DAI N: Vel |, there's a
di f f erence.

MR. NETTLER: No, |I'mnot dealing with the
princi pal buildingissue. W're just dealing with the
side yard issue.

CHAI RMAN GRI FFI'S:  Just the side yard.

MEMBER ZAI DAIN. Well, he should clarify
t he questi on.

CHAI RMAN GRI FFI'S:  The accessory in a si de
yard is the question.

MR. NETTLER: The accessory or a
principal. The accessory buildings in a side yard.
Are you allowed to | ocate an accessory building in a
si de yard?

MR. ANTHONY: Yes.
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MR. NETTLER: You are. And that's from

your understandi ng of the Zoni ng Regul ati ons.

MR, ANTHONY: Yes.

MR. NETTLER. Wth regard to the | ocation
of the building that you proposed to be constructed,
howfar is it fromthe side yard of the west |lot |ine?

MR, ANTHONY: Are you referring to the
carriage house?

MR. NETTLER  Correct.

MR, ANTHONY: It's --

M5. DWYER M. Chair, | would object.
Hs testimony is on the practical difficulties in
trying to draw a lot |ine between the two buil di ngs.
This is going back and questioning the plans and his
previ ous testinony.

MR NETTLER. He's testified that if he
was to have to conply with the Zoni ng Regul ati ons t hat
he would not have to neet the side yard setback
requi renents.

CHAI RMAN GRI FFI'S:  Ri ght.

MR. NETTLER: |'m aski ng hi m whet her he
neets the side yard setback requirements with this
particul ar building right now.

CHAI RMAN GRIFFI'S: That was ny point in

going into all of this and | ooking at the alternatives
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and what m ght happen.

MR. NETTLER I'"'m not going into the
alternatives. I'mgoinginto this buildingright now

CHAI RMAN GRI FFI'S:  Okay.

MR NETTLER: Didn't nmention the
alternative at all. Does it conply with the side yard
set back requi rements?

MR, ANTHONY: Yes, it does.

MR. NETTLER: So just using this building
as you proposed it and the existing building, you re
saying that a lot line can't be drawn in a way that
woul d not lead to a viol ation of the side yard set back
requirenents.

MR, ANTHONY: If | understand your
guestion correctly, yes.

MR. NETTLER: So that neans that you could
subdi vide this | ot without raising a side yard set back
i ssue just with your proposal, wouldn't you?

MR. ANTHONY: No, not with ny proposal.

MR NETTLER: Vell, wouldn't both
buildings still conply with the side yard setback
requi renents as you presently propose thenf

MR,  ANTHONY: Not if you break off a
separate |line, no.

MR. NETTLER: It depends on where you draw
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that ot line, isn't it?

MR. ANTHONY: | don't think there's any
line that you could draw based on the design that's
currently draft ed.

MR.  NETTLER And you haven't done
anyt hing that you' ve presented here in rebuttal that
shows you having done a theoretical - not using the
t heoretical subdivision provisions of the Zoning
Regul ations - but a theoretical subdivision of this
| ot to show whether that is the case or not, have you?

M5. DWER: | would disagree. | think he
drew on the drawi ng where the lot |ine would go.

MR NETTLER A lot I|ine.

CHAI RMVAN GRI FFI S: One hypothetica
scenari o.

MR, ANTHONY: That's correct.

MR. NETTLER: But you haven't | ooked at
all just dealing with what's proposed as a buil ding
and the existing building a lot line that would be
able to divide up these two lots into two |ots that
woul d conply with the Zoni ng Regul ati ons.

MR ANTHONY: As | stated, | don't think
there is one.

MR. NETTLER: But you've only presented

one possibility. 1Is that correct?
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MR. ANTHONY: After having | ooked at what

| thought were the possibilities -

CHAI RVAN GRI FFI'S:  Yes. Answer.

MR. NETTLER Let nme ask you then. [|f you
drew a lot line down the half of that ot --

CHAI RVAN GRI FFI S: M. Nettler, 1'm not
sure of the relevance for us to go through all the
scenari os. It's clear from his answer and |
understand that he did not present today a subdi vi sion
that he thinks would work according to Zoning. Now
you're asking him to go in and investigate the
opportunities --

MR.  NETTLER No, |I'm just saying.
Looking at the lot as it sits in front of us and you
can see it on the board up there and know ng the size
of the lot that it is and this is an R 1-A district.

CHAI RMAN GRI FFI'S:  Ri ght.

MR. NETTLER And the mninmum | ot wdth
requi renents and his testinony that the buildings as
they sit there today neet all side yard, rear yard,
ot her requirenents, drawing a |line dow the center of
that ot --

CHAI RMAN GRI FFI'S:  Agai n he has to | ook at
al ternatives.

MR. NETTLER: Excuse ne. No, |'m not

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

111

| ooking at alternatives. I'"'m tal king about the
bui | di ng that he's proposing.

CHAI RMAN GRI FFI'S:  Ri ght.

MR. NETTLER. Drawing a |ine down hal f of
that | ot, where would the zoning violation be?

CHAI RVAN  GRI FFI S: If he went to a
subdi vi si on

MR. NETTLER  Correct.

M5. DAWER: | would object. | think what
the witness has testified to is that he's | ooked at
all ways to draw the lot and the only way that he
could draw the lot was as shown between the two
bui | di ngs which creates a need for variance relief.

MEMBER ZAIDAIN: And that's based on the
design that was submitted. There are no alternative
desi gns.

CHAI RMAN  GRI FFI S: The design was
sonmet hing that was fascinating. What are we going to
do it?

MR. NETTLER  Excuse ne.

CHAI RMAN GRIFFI'S: Even if we came up with
an alternative one and get himto a point where he --

MR. NETTLER: I'"'m not tal king about an
alternative building. 1'mtalking about the building

that he's designed which he says neets all other
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requirenents. Intuitively if you just |ook at that
lot and divide it in half, you have two lots that
would in ternms of the size nmeet the Zoning
requirenents for a lot size. Then the question
remains then is that you have the building that is
bei ng proposed. It's still sittingonthat lot that's
being created which he says neets the side yard
requirenents and purportedly neets the rear yard
requirenents. Why doesn't it then neet the Zoning
requi renents?

M5. DWER M. Chairman.

MR.  NETTLER Because the practical
difficulty.

CHAI RVAN GRI FFI S: So he went into the
practical difficulties of alternatives.

MR.  NETTLER I'"'m not dealing wth
alternatives. |I'mdealing with what's proposed.

M5. DWER M. Chairman, nmay | just
interject here? |If M. Nettler feels that there is
another way to draw the lot I|ine, that it was
i ncunbent upon him during the course of his direct
presentation to show that.

CHAIRMAN GRIFFI'S: R ght. W've already
done that.

MS. DWER This witness has testified
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that at |ooking at the site he could not find anyway
to draw the lot Iine that woul d not create a need for
vari ance relief.

CHAI RMAN GRI FFI'S:  Ri ght.

MR. NETTLER: And 1'm challenging his
credibility of that testinony because as you sit here
today if it neets the Zoning requirenents in terns of
side yard and rear yard, drawing a |lot |ine down hal f
of that lot wouldn't create a need for a variance at
all. Just drawing a lot line. Just look at it.

MEMBER ZAI DAI N:  But you' re sayi ng wi t hout
any sort of expansion or additional building.

MR NETTLER No, with the additional
bui l di ng that he's proposing sitting on the | ot where
he's siting it.

MEMBER  ZAI DAI N: So your rebuttal
testinmony were readily --

MR. NETTLER. |'mnot testifying.

MEMBER ZAIDAIN: You're trying to get to
the point that --

MR. NETTLER It's one thing for himto
present to you a picture that creates a variance.

MEMBER ZAl DAI N Let nme finish ny
guesti on.

MR. NETTLER: -- whether there actually is
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a need.

MEMBER ZAI DAIN:  But you're trying to get
to the point saying that you can take the design that
has been presented to this Board and draw a |ine that
will subdivide this lot and neet all the Zoning
requi renents. |Is that where you' re headed?

MR. NETTLER  That's correct.

M5. DWER: Then he shoul d have done t hat
in his direct testinmony. It's not this witness's job
or the purpose of cross exam nation of this witness to
make his case.

CHAI RMAN GRIFFI'S: Right. That's where
t hi nk we' ve exhausted, but | think the point is made,
M. Nettler. Do you want a foll ow up question?

MR. NETTLER. Yes, | will follow up. Do
you know what the Sel f-created Hardship Rule refers to
under the area variance test?

MR. ANTHONY: Basically, yes.

MR NETTLER  Wat is that?

MR. ANTHONY: | think the words are self
-evident that you can't create a situation of your own
doi ng that would require the variance.

MR. NETTLER: You don't think that applies
here.

MR, ANTHONY: | don't.
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MR. NETTLER Let ne ask you about vyour

comment regarding the variance relief for off-street
parking. Now it's your position, is it not, that as
the | ot exists today because it's alot |ocated in the
historic district and because the present building
that sits on it is a contributing building that it
need not conply with the parking requirenents?

M5. DWER: | would object. It's not this
witness's position. |It's the Board' s position that
the Applicant is entitled to the parking waiver.

MR. NETTLER: Is it your position as well?

MR, ANTHONY: Yes.

MR. NETTLER. Now your testinony | gather
that is if you subdivide the lot, still the sane |ot,
still the sane historic district, that because you' ve
subdi vided the lot, you now need to conply with the
par ki ng requirenent.

MR, ANTHONY: Yes.

MR. NETTLER. And why is that?

MR. ANTHONY: Because it's a separate |ot.

MR NETTLER In the historic district?

MR.  ANTHONY: Wthout a contributing
bui | di ng upon it.

MR. NETTLER: Wthout a contributing

bui | di ng. So the fact that there's a contributing
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buil ding on the lot, you' re testifying, gives you the
opportunity to get a waiver for any new construction
on the |lot.

M5. DWER: That again is what the Board
f ound.

MR. NETTLER. |Is that your position?

MR, ANTHONY: Yes.

MR NETTLER Have you seen any prior
Zoni ng deci sions that support that?

MR, ANTHONY: Basically | read the
paragraph in the Odinance and | think it's extrenely
cl ear.

MR. NETTLER: Extrenely clear, but you
haven't seen any prior Zoni ng deci sions that have said
t hat .

MR. ANTHONY: Actually | read sonme of your
things but | think the Ordinance is really clear.

MR. NETTLER: You said that you' d have to
remove certain trees if you were to subdivide the | ot
and conply with the Zoni ng Regul ati ons. Can you poi nt
whi ch trees those woul d be?

MR. ANTHONY: Sure. | was referring that
if the building were to expand in this direction,
these larger mature trees in this area here.

MR. NETTLER. Ckay. And how many mature
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trees are those?

MR, ANTHONY: | believe there's 9, 10, 12
or sonething like that.

MR. NETTLER. And how many nature trees
are being taken out for where the building presently
is being | ocated?

MR ANTHONY: Based on the arborist letter
and ny own opinion, basically there are no mature
trees in that area.

MR. NETTLER |s that because you're
di stinguishing mature trees that are natural to the
site as opposed to mature trees that were planted
pursuant to sone agreenent between the school and the
comunity or some other trees?

MR. ANTHONY: |'mdi stinguishing between
si ze, caliper and species.

MR. NETTLER. So the answer is yes. And
why would you have to nove the building forward to
conply with the subdivision requirenents?

MR, ANTHONY: Because the building as
currently configured because it's i nmedi at el y adj acent
to the playhouse would need to be squeezed in sone
direction in order to conply with the side yard
set back requirenments for both

MR. NETTLER: | s that because that woul d
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put a building in the side yard of the building that
you want to construct?

MR ANTHONY: This is in the alternative
node. We looked at a lot line which |I drew on the
drawing where there would be a setback from the
pl ayhouse, then a property line and it required side
yard setback fromthis new lot. That distance would
require that the existing design be reconfigured in a
way which | was suggesting nost |likely and | think
it's the only alternative would be to expand the
building up further into the center part of the |ot
which is where the nost mature trees are and which
creates a nunber of other difficulties for us.

MR. NETTLER. The playhouse would be on
which ot then if you were to go forward with that
pl an?

MR. ANTHONY: The playhouse woul d be on
the lot with the original house.

MR. NETTLER: Wth the origi nal house, and
what about the possibility of drawing the line on the
ot her side of the playhouse so that it's on the sane
| ot as the new construction?

M5. DWER |'mtrying to understand your
guestion. So you'd be drawing a lot line to create

two new principal buildings on a single record |ot.
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MR. NETTLER: Well, woul d t he pl ayhouse be

consi dered a principal building? GCbviously not. Had
you t hought about drawing a |line on the other side of
t he pl ayhouse t hen?

MR ANTHONY: For this exercise, | did not
ook at a ot line on that side.

MR. NETTLER: Okay. Thank you. You made
reference to the trees that were being renoved that
were planted in 1994. Wre you aware that those were
pl ant ed pursuant to sone agreenent?

MR ANTHONY: | amaware that sone of them
were but not all of them

MR. NETTLER. Okay. M. CGeorge, a nunber
of docunments were submitted with your testinony that
are excerpts from the TND Guidelines and Uniform
Vehicle Code and some other docunents. You are
famliar with the docunents that were submtted.

MR GECRGE: Yes, sir.

MR NETTLER | notice that at |east the
excerpts fromthe TND doesn't have a date on it. Do
you know what the date of that document is?

MR, GEORGE: | would just like to review
it to make sure | didn't submt the cover page.

MR. NETTLER: Well, you did submt the

cover page.
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MR GEORGE: It says on the cover page
1997.

MR NETTLER  That's not the nobst recent
book, is it? There's been a supplenent to that book,
hasn't there been?

MR, GEORGE: There has been an update,
yes.

MR. NETTLER: Do you know whether the
update contains different information in it than the
book that you submitted?

MR GEORGE: | believe |I have a copy of
that and | don't believe that it's substantially
different.

MR. NETTLER. WAs there a reason why you
only subnmitted portions of this and not the update or
the other portions of this book related to safety
i ssues, related to speed on these types of streets,
rel ated to design speed, related to regul atory i ssues,
ot her things concerning this type of traffic issues
regarding a residential street and nei ghborhood?

MR GECRGE: | believe a lot of the
Board' s inquiry had to do with the del ayi ng the use of
road ways in particularly H ghland Place. | thought
that page 5, Section D2 of that docunment dealt with

that issue very concisely and clearly.
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MR. NETTLER: Do you know whet her the way

in which that's dealt with in the 1999 supplenent is
t he same?
GECRCGE: | cannot say as | sit here.

NETTLER. You can't say that.

2 3 3

CEORGE:  No.

MR. NETTLER. Are you famliar with the
provisions of the TND that deals w th nei ghborhood
size and the section D of that document?

M5. DWER Is this information that we
filed on the record?

MR. NETTLER:. No, you didn't.

M5. DWER: Then | think it's beyond the
scope of the direct testinony.

CHAI RMAN GRI FFI'S: | ndeed.

MS. DWYER M. George's testinony was
rebuttal testinony in response to an issue raised in
the course of the hearing. This is not the
opportunity to go into other areas of nanuals or
regul ati ons.

CHAIl RMAN CGRI FFI'S: | agree.

MR. NETTLER. He submitted pages from a
manual to support his position. |'masking if he's
famliar with other statenents within that particul ar

manual .
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CHAI RVAN GRI FFI'S:  But we're not going to

go into the substance of the revisions that weren't
submtted in from 1999.

MR. NETTLER: No, I'm going to submt
those in response to his statenent to nake it conpl ete
so that the Board would have a conplete record of
t hat .

M5. DWYER: | would object to that. I
don't think there's any basis for the subm ssion of
this additional naterial.

MR. NETTLER. |I'mgoing to ask the Board
then to take judicial notice which it certainly has
the authority to do of the TND Guidelines 1999
Addi ti on. Does it need for it to be submtted as
particul ar evidence in this rebuttal situation?

CHAI RVAN GRI FFI S: | don't have any
difficulty making note of it. | would take in the
page 5, Section D of the 1999. As M. George says,
he's looked at it and there's no substantive
di f ference between the two.

MR NETTLER | think it's worthwhile for
the Board to see whether that's correct.

CHAI RVAN GRI FFI'S:  That's the reason for
taking note of it.

MR. NETTLER And whether his being
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selective in submtting only portions of it.

CHAI RMAN GRI FFI'S:  No, |I'mnot going to go
through the entire thing because | don't have the
entire package here.

MR. NETTLER: No, we will provide that to
you.

CHAI RMAN GRIFFI'S: | know.

M5. DWER: And again | --

CHAIRMAN GRIFFIS: We'll do this. W're
going to take the correspondi ng pages of 5, 6 and 7 of
t hat manual and that's been subnmitted here. That's
all we're reviewing for today. That's all that went
to the testinony and that's all we should be able to
conpar e.

MR NETTLER M. George, you conmented
upon M. Peterson's reliance on the transportation
| and devel opnent ("TLD') text. Do you recall that?

MR GEORGE: Yes.

MR NETTLER: You commented as well on the
use of the I evel of service and other aspects of that
testinmony. Do you recall that?

MR GECRGE: | do.

MR. NETTLER. Did you in preparation for
your rebuttal testinmony regarding the TLD treatise

have an opportunity to review the TLD treati se?
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MR GEORGE: Yes.

MR. NETTLER. Are you famliar with the
provi sions of the sections of the TLD treatise that
deal with design considerations for residential
nei ghbor hoods and streets?

MR GEORGE: Yes.

MR. NETTLER: And are you famliar that in
pl anni ng and desi gni ng resi denti al nei ghbor hoods t hat
one of those design considerations is in particular
with very narrow streets, is a necessity for |ow
speeds, low traffic volumes or essential to the
creation and preservation of a high quality
nei ghbor hood as one of the design considerations?

MR GEORCE: Yes, page 13-2.

MR. NETTLER. And you are also famliar
with on page 13-3 with the treatise's treatnent of the
concept of |evel of service --

CHAI RVMAN GRIFFI'S: Wit a mnute. 13-3.
That' s outside of what was subnitted here. Right?

MR NETTLER  Yes, that's correct.

CHAI RMAN GRIFFI'S: Okay. |'mjust trying
to be clear.

MR. NETTLER:. This was actually part of
M. Peterson's testinony. 13-3.

CHAI RVAN GRI FFI'S:  Ri ght.
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M5. DWER: Then | woul d object.

MR NETTLER He's testified in rebuttal.

M5. DWER: M. George has testified as to
what he's filed. W don't need to go back to what M.
Peterson fil ed.

MR. NETTLER: He just testified that in
preparing for his rebuttal testinony and his comments
on the statenments nmade by M. Peterson that he
reviewed this TLD docunent in preparation for --

M5. DWER: That's fine, but that does not
gi ve you an opportunity to go back and then ask him
guestions about every section of that docunent.

CHAI RMAN GRI FFI'S:  Ri ght.

M5. DAWER: That's way beyond t he scope of
t he exam nati on.

CHAI RVAN GRI FFI S: | tend to agree.
Par don ne?

MR. NETTLER: 13-3 is part of their
subm ssion as wel|.

CHAI RVAN GRI FFI'S: 13, page 37

MR NETTLER  13-3. Correct.

CHAI RVAN GRI FFI'S:  Show ne where that is.
| have page 29. Ch, | see in the residential streets
in the next section where the design consideration.

I s that what you're tal king about?
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MR. NETTLER: Tal ki ng about street types.

CHAI RVAN GRI FFI S: That's two and then
"Street Types" is three.

MR. NETTLER  Correct.

CHAI RMAN GRI FFI'S:  Okay.

MR. NETTLER. So it's your position that
the statement nmade in this docunent should not be
considered or is something that it does not guide the
way in which you look at the inpact of traffic
generated by this NCRC on the nei ghborhood.

MR. GEORCE: |If you could be specific and
point me to the particul ar section.

MR. NETTLER The section that states "The
service provided by residential streets should be
defined by sl ow speed and | ow vol une characteristics
whi ch are conpatible with a |liveabl e environnent. The
| evel of service concept based on speed, freedomto
maneuver withinthe traffic streamis not appropri ate.
The design of the street itself is intended to
actively discourage the driver fromselecting a speed
based on the freedom to maneuver within the street
system The LOS neasure such as speed, volunme to
capacity rate and density passengers/cars/ mles/| anes
sinply do not apply.” Are you saying you disagree

with that statenent?
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MR GEORGE: No. | agree with it
conpl etely.

MR. NETTLER. Ckay. Are you famliar as
well from the same docunent wth the discussion

regarding factors affecting speed in residential
areas?

M5. DWER: Again | would ask if that is
material that we filed in the record.

MR. NETTLER: |'mnot submitting it. [|I'm
asking whether he's famliar with the docunment in
preparation for his testinony about the factors for
affecting speed in residential areas which is in the
sane docunent.

M5. DAWER: Again this is going beyond his
testinmony on direct.

CHAI RVAN GRI FFI S: Ri ght . It's going
beyond the scope of his rebuttal testinony today.
What docunent are you referring to?

MR. NETTLER  The same docunent.

CHAI RMAN GRI FFI'S:  Okay, but what section
of it? It's not part of the subm ssion here.

M5. DWER But it's not a section that we
filed. This is not a section that he testified to.
It's beyond the scope of cross.

MR. NETTLER: So the sections of that
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treatise that deal with factors affecting speed, how
you deal with pedestrian, sidewal k |ocations.

CHAI RVAN CRI FFI' S: We'll take it that
there are other sections that weren't submtted.

MR. NETTLER. Those were not things that
you felt were appropriate for this testinony today.
I's that correct?

M5. DAWER: That's not his testinony. His
testinmony was limted to what he filed today.

CHAI RVAN GRI FFI S: Right and what |
understood him to say is that he was filing those
exhibits in order to address specific questions or
concerns of the Board or your perceived specific
concerns of the Board.

MR GECRGE: That's correct, sir.

MR  NETTLER: And to address M.
Pet erson's testinmony about both whether the | evel of
service was appropriate or his coments about the
manner in which traffic should be handled or isn't
properly handl ed.

MR CEORGE: No, | believe what | triedto
address was M. Peterson's statenent both oral and
witten that we were i n di sagreenent as to whet her the
concept of level of service was appropriate for a

| ocal residential street.
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MR. NETTLER: So ot herw se, you don't have

any di sagreenent with any portion of his testinony.
I's that correct?

M5. DWER: | would object. That is not
what the w tness said.

MR. NETTLER: | have no further questions.

CHAI RMAN GRI FFI'S:  Thank you. Can we t ake
five mnutes? Then we have cross fromthe rest of the
parts. Of the record.

(Wher eupon, the foregoing matter went off
the record at 10:34 a.m and went back on the record
at 10:40 a.m)

CHAI RVAN GRIFFI'S:  On the record.

MR. HUNSICKER: |'m Steve Hunsicker. |
live at 3083 Ordway Street. | just have a very few
guestions for M. George | believe. M. CGeorge, you
i ntroduced an excerpt from the Uniform Vehicle Code
2000. Do you recall that, sir?

MR GEORGE: Yes.

MR. HUNSI CKER: \What was the particular
reason for that provision? Did you nean to reference
for your rebuttal ?

MR CGEORGE: I'mtrying to find a copy of
it right now Again | thought a significant part of

the Board's inquiry had to do with the operations of
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traffic along Hi ghland Pl ace. | think the Uniform
Vehicle Code addresses the issue of how unlaned
roadways are utilized and | thought that would be
enl i ght eni ng.

MR. HUNSI CKER: Anong the provisions you
submit are 11.305 and 11.306 which | guess address
l[imtations on overtaking on the left. Are those
provi sions that you had in m nd to address the Board's
concerns?

MR. GEORGE: | believe so, yes.

MR HUNSI CKER: Those concerns address
what we' ve cal |l ed t he doubl e parking situation and the
cars pulling out into oncomng traffic near what has
been called "the blind curve on Highland.” |Is that
correct, sir?

MR, CEORGE: Vell, it just addressed
generally the use of roadways that are not
specifically striped with |anes. | think both the
Uniform Vehicle Code and the City's traffic
regul ati ons address those. That was the purpose for
i ncludi ng that section.

VR. HUNSI CKER: In addressing the
situation of the doubl e parking and t he possibility of
traffic pulling into oncomng traffic near the blind

curve on Hi ghland, did you ask yourself in reference
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to 11.305 as to the distance ahead that is clearly
visible to permit such overtaking as referenced in
11. 3057

MR CEORGE: | did not specifically
address that. | think the Code points out that in the
act of overtaking the vehicle nust return to the
authorized |ane which using the right side of the
roadway as soon as practical. It further says "In the
event that the passing nonent involves the use of a
| and authorized for vehicles approaching from the
opposite direction before comng within 200 feet of
any approaching vehicle." | agreed with that. It's
clearly consistent with the City's own regul ations.
My testinony and ny observations relate to the fact
that traffic is so heavily directional that the
situation is conprom sing that requirenent or that
suggestion is not a frequent occurrence.

MR HUNSI CKER: Were you referring to
section 11.305 in that answer right there?

MR. GEORGE: Yes, | think | read a portion
of it.

MR. HUNSI CKER:. Do you see the reference
to "free of oncomng traffic for a sufficient distance
ahead"? Do you see that, sir?

MR, GEORGE: No. Wiich |line?
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MR. HUNSICKER: |'m|l ooking at the fourth

line of Section 11.305. Let ne try to get to the
point. Do you have today an idea of approaching the
blind curve on Hghland from the east as to the
di stance that is visible ahead, specifically ahead in
to the oncomng | ane of traffic?

MR. GEORGE: From what point?

MR.  HUNSI CKER: Approaching the blind
curve fromthe east?

MR, CGECORGE: At what point fromthe curve?

MR. HUNSI CKER: Wel |, fromthe perspective
of a car that is traveling in a westward direction
that has swung out into the oncoming traffic lane in
order to avoid the double parking Iane. As it
approaches the blind curve, do you know t he di stance
ahead that is clearly visible at that point?

MR, GEORGE: | would say, M. Hunsicker,
sayi ng "approaching" doesn't tell me anything. You
coul d be approaching fromfive feet away.

MR. HUNSICKER Let's say ten feet away.
Do you know, sir?

MR GECRGE: No, | don't.

MR.  HUNSI CKER: Do you know, sir, the
anount of distance that it would require a car to both

recogni ze an oncomng vehicle and to break to a stop
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if it were say traveling at 15 m|es per hour?

MR GEORGE: Yes.

MR. HUNSI CKER: What is that distance?

MR, GEORGE: Fifteen mles per hour, |
believe if my nmenory serves correctly, is
approximately 22 feet per second. It takes
approximately with driver reaction tine 1.5 to 2.0
seconds for reaction to achieve that. So | woul d say
if you nmultiply that if the 22 feet per second is
correct and that's ny recollection, it perhaps would
be within 40 feet.

MR. HUNSI CKER: Now woul d you agree that
t he anount of distance required to stop in order to
avoid a vehicle in the oncom ng | ane m ght be rel evant
to any concern that the BZA may have concerning the
traffic condition and whether or not it's dangerous or
not at the blind curve at H ghland?

MR GEORCE: | believe all of the
condi tions that been described are rel evant, the width
of the roadway, the fact that the directional split of
trafficis very heavily oriented to westbound traffic,
that there's very little eastbound traffic. | think
you heard testi nony today regardi ng t he positioning of
staff with appropriate dress for high visibility and

so on being in the area of that |ocation. Al of
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t hose factors taken into considerati on woul d address
the speed and those potential situations you
descri bed.

MR.  HUNSI CKER: Now | believe you nade
reference to the Traditional Nei ghborhood Devel opnment
Street Design CGuidelines and you' ve asserted Section
DI believe that is relevant to the Board's concerns.
Did you not think that the imediately follow ng
chapter on safety would be relevant to the Board's
concerns?

CHAI RVAN GRI FFI'S:  Was that subm tted?

M5. DWER  Again | would object. That
was not submitted and it's beyond t he scope of cross.

CHAI RVAN GRI FFI S: Let's nove off this
because |"'msure there's a world of resources that we
woul d | ove to see. | can't see that production of
cross exam nation questions to elicit all those m ght
see.

MR. HUNSI CKER: Ckay. You nade reference
to an estimated reaction a total distance for stopping
at 15 mles per hour. Wuld you accept that the sane
reference that you used to assert Chapter D shows at
figure 11 that at 15 nmiles per hour --

M5. DAWER: Again | would object. This is

beyond the scope of his direct testinony.
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MR. HUNSI CKER: -- the reaction and

br aki ng di stance would be 75 feet.

M5. DWER: | object.

MR. HUNSICKER. And simlarly --

CHAI RVAN GRIFFI'S:  Hold on. You have an
obj ecti on.

MR. HUNSI CKER: | have anot her foll ow up
guestion fromthe sanme figure.

CHAI RVAN GRI FFI'S:  Fabul ous.

M5. DWER: (bj ect.

CHAI RVAN GRI FFI S: Now you have two
objections to the two part question and the objection
is what?

M5. DWER He's asking the witness to
testify to something that is not in the record and
that is beyond the scope of his direct testinony.

CHAI RMAN GRI FFI'S:  And what figure are you
referring to?

MR. HUNSI CKER: It is not beyond t he scope
of his rebuttal.

CHAI RVAN GRI FFI S: What figure are you
referring to?

MR HUNSICKER: |'mreferring to a figure

out of the same text that he has referred to al t hough
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CHAI RMAN GRI FFI'S:  What' s t he page nunber

so | can look at it?

MR. HUNSICKER: It is page 16. It was not
part of the rebuttal subm ssion.

M5. DWER  That's not fil ed.

CHAIRVAN GRIFFIS: So let's nove on.

MR.  HUNSI CKER: M. GCeorge, would you
agree with an authoritative text that indicated that
the total distance --

CHAIRVAN GRIFFIS:  No, and | don't want
specul ati on based on text that | can't see.

MR.  HUNSI CKER: I"'m asking him his
opi ni on.

CHAI RVAN GRI FFI S: I know, but | don't
really care about his opinion about a resource that
|"mnot going to review and | ook at.

M5. DWER: And | would submt he al ready
has gi ven hi s opi nion.

CHAl RMAN CGRI FFI S: Let's go to cross on
the exhibits that are in the record that were
subnmitted today. Let nme be very direct. | thinkit's
very clear that what is excerpted here for our review
is part of a larger text. The text deals with all
sorts of things designed for pedestrians, designed for

safety. There are nunerous chapters, at |least 13 as
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we have 13 Chapter submitted to us. So the Board's
fully aware that this isn't the whol e uni verse of good
tradi ti onal nei ghborhood devel opnent and desi gn, not
to mention the revision of 1999. That being said
next question.

MR. HUNSICKER Wth that, M. Chair, |
have no further questions.

CHAI RMAN GRI FFI'S:  Thank you. Next.

MR. BECKNER: No questions, M. Chairman.
Thank you.

CHAI RVAN GRI FFI'S:  There's no need to cone
up for that. M. Badam .

VMS. BADAM : Just one for M. Ceorge
Just to review, Highland Place is shaped |ike an L.
It's two ways and then it becones one way comng in
from34'™" Street, right, and Ashley Terrace is a dead
end and 33'® Street is a dead end?

MR GECRGE: Yes, that's true.

M5. BADAM : Then |ooking at your
traditional neighborhood devel opnent on page D6,
connectivity, "DNT streets are interconnected. This
principle is central to DNT design. Cul-de-sacs and
ot her dead end streets are not part of a DNT." Does
this not make this entire page conprom sed?

MR, GEORGE: No, | don't think so.
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M5. BADAM: Ckay. | have a fewto M.

Ant hony. At the beginning of your testinony, you
talked about your design and that you had
intentionally broke up the facilities because t hat was

nore i n keeping with the nei ghborhood and that you did

not want to do - this is a direct quote "not a
| arge addition to the main house."” |Is that correct?
MR. ANTHONY: Correct.
M5. BADAM : You're aware that the

addition that you're planning to back of the main
house, the first floor is 329 square feet and the
first floor of ny entire house is 328 feet. This is
froma subni ssion that you' ve nade.

CHAI RMAN GRIFFI'S:  So the question is?

M5. DWER | would just clarify the
guestion. |It's a question as to the di nensions of the
bui | di ng that he has desi gned.

M5. BADAM : |'m asking --

M5. DWER: |'mjust not sure the w tness
can respond as to the dinmensions of your house.

M5. BADAM : The wi tness has prepared this
docurent so |'masking if he recalls the docunment that
he prepared that says that nmy house which is one of
the largest on the blocks, the first floor square

footage is actually a square foot less than the
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addition that is planned for the back.

CHAI RMAN GRI FFI'S:  The direct questionis
isn't the addition a large addition. That's the
guestion, isn't it?

MR, ANTHONY: Rel atively speaking, |
don't, but 1'd like to say that the drawi ng that
you're pointing to there | don't think shows your
entire house.

M5. BADAM: But it does list the square
f oot age.

MR. ANTHONY: O your house?

M5. BADAM : Yes, sir

CHAI RVAN GRI FFI S: Ckay. But | don't
care. Let's not get intothat. That's in the record
and I'll reviewit. Your actual question is based on
the testinony today you said in Historic Preservation
Review and all that staying to the character that a
large addition to the nmamin house wouldn't be
appropriate, but haven't you just designed a |arge
addition to the main house?

MR. ANTHONY: | would say that it's not a
| arge addition to the mai n house.

CHAI RMAN GRI FFI'S:  Okay.

M5. BADAM: Do | have one of the | argest

houses on Hi ghl and Pl ace?
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CHAI RVAN GRI FFI S: Ckay. Your next
guestion is --

M5. BADAM: Al right. Right on. 1'm
novi ng on.

CHAI RVAN GRIFFI'S:  No. Listen to ne.

M5. BADAM : Ckay.

CHAI RVAN GRI FFI S: "' m hel ping you out
here.

M5. BADAM : Thank you.

CHAIRVAN CGRIFFIS:  Wat | want to do is
make sure you're being direct with your questions
t hough. So you say at the scale of your house and
other houses on the block it sets the scale and
character of the block, correct?

M5. BADAM: | would say that.

CHAIRVAN GRI FFI'S: And isn't this addition
proportionate to a standal one house on the block?
Doesn't that put it in the realmof large? |I|s that
your question?

M5. BADAM: | wouldn't phrase it that way
but that worKks.

CHAI RMAN GRI FFI'S:  Let's hope not. W all
need to be unique. Yes or no?

MR, ANTHONY:  No.

CHAI RMAN GRI FFI'S:  Okay. Now we're going
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into splitting hairs over large or small, so | think
| understand your point of putting it into context.
"1l let you continue with your questions.

M5. BADAM: G eat. Thank you. Thank you
for the help. Then you also said that the addition to
the accessory building is in keeping with the rhythm
of the Ordway houses. | believe to exenplify that
part of your subni ssion, photo Ordway Street Existing
Condi ti on photos. You are aware of this docunent.

MR ANTHONY: Yes, |'ve seen that.

CHAl RMVAN @RI FFI S: Exhibit E of the
subni ssi ons today.

MR. ANTHONY: | didn't address it in ny
testinmony, but |I'maware of that photograph.

V5. BADAM : And you're aware in this
collage of photos that eight to ten feet of the
di stance between the accessory buil ding and the edge
of NCRC s property lineis onmtted. Thereforethisis
actually not existing street conditions.

CHAI RVAN GRI FFI S: And you are talKking
about the separation of the photograph fromthe little
phot ograph as | abel ed.

V5. BADAM : No, |'m saying that even
accounting for that which is indicating that there's

not a picture there when you scale the accessory
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bui | di ng --

MR,  ANTHONY: The photographs are not
scale if that's what you're asking.

V5. BADAM : So these are not existing
condi ti ons.

MR. ANTHONY: It's just a photo nontage
nmovi ng down the street. [It's not to scale.

CHAI RMAN GRI FFI'S:  Ri ght.

MR. ANTHONY: Nowthe drawi ngs that are in
the record of the streetscape of Ordway and Hi ghl and
are to scale but flattened. | would stand by ny
t esti nony.

M5. BADAM : (Ckay, but the BZA shoul d not
be able to reference this for any sense the rhyt hm of
O dway.

MR. ANTHONY: They could. | think part of
t hat phot ograph was al so i ndicating the topography of
t he streetscape.

CHAI RMAN GRIFFI'S: W're not going to be
| ooki ng at that photograph to scale.

M5. BADAM: Right on. Gkay, thank you

CHAI RMAN GRI FFI'S:  Okay.

M5. BADAM : Then you said in your
testimony in cross that if we nove the proposed

addition of the accessory buil ding back that 9, 10 or
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12 mature trees woul d be pushed back. [|'mnot seeing
them on either the topo nmap that you've submtted
before --

CHAl RMVAN CGRI FFI S: Does that go to M
Nettl er's question where he asked hi mto point out the
trees that would be renmoved? |I|Is that where you're
aski ng?

M5. BADAM: | wanted to see where the 9,
10 or 12 mature trees that he referenced are because
there are sone mnor trees that have been pl anted by
NCRC as a result of the 1994 condition. But he said
9, 10 or 12 mature trees and | wanted --

CHAI RMAN GRI FFI S: If they did an
alternative devel opnent, is that correct?

M5. BADAM: Right. I'mwanting to see
where these mature trees are.

CHAI RVAN GRI FFI'S: | think we understand
because he pointed out the portion south as this |ays
out. That area would be inpacted.

MR. ANTHONY: That's correct.

M5. BADAM: It would inpacted, but |I'm
trying to point out that he's not correct.

CHAI RVAN GRI FFI'S: | know, but we're not
going to count trees. He's not correct that there

m ght be trees renoved.
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MS. BADAM : That there are 9, 10 or 12

mature trees that are going to be renoved.

CHAI RVAN GRI FFI S: Ckay. How nany are
t here?

M5. BADAM : |'mcounting three.

CHAI RMAN GRI FFI'S:  Okay. Yes?

M5. DWER:. M objection is this is very
specul ati ve because he pointed to a general area
There is no design of the building so there's no way
of knowi ng. Hi s expert opinion based on the cali ber
of the trees was that 9 to 10 to 12 mature trees would
be renoved.

CHAI RVAN GRI FFI S: Excel | ent point. I
t hi nk the point of the Board woul d be that there would
be larger area of inpact or a different area of
inmpact. That's where | don't think it's productive to
count the nunber of trees. Good point though.

M5. BADAM: | was just speaking on his
specul ati on.

CHAI RMAN GRI FFI'S:  He shoul dn't have put
a nunber to it.

M5. BADAM : Then you said perhaps | was
confused about the nature tree between our properties.
That actually was the one that | was referring to.

Are you aware that the drip lines are not the standard
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by whi ch our arborist use to know where the roots are
of a tree?

MR, ANTHONY: That's certainly one
standard to use.

V5. BADAM : But the drip line is not
al ways the standard. |Is that correct?

MR. ANTHONY: | can't testify to what all
the arborist's standards are for protecting trees.

V5. BADAM : And you are aware since
that's 100 year old tree that the tree roots are
condensed wi thin that area.

MR. ANTHONY: |'m sure they are.

M5. BADAM : Since you don't have a
construction plan, you can't tell me that there are no
heavy equi pment that's going to run over the roots of
ny trees.

CHAI RVAN  GRI FFI S: That wasn't his
t esti nony.

M5. BADAM : (kay, but he did speak that
the tree wasn't going to be danaged.

M5. DWER: | think that what the w tness
testified to was that the use of the arborist would
hel p ensure that any construction activity did not
damage the trees. The specifics of that would be

deternm ned | ater.
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M5. BADAM : COkay. Then noving onto nore

about the trees, you're aware that all the trees that
are on ny property which | think in ny first
subni ssi on of evidence there are six to eight trees on
nmy property line between ny house and the fence which
are not |listed on your plans that woul d be af fected by
t he construction.

MR.  ANTHONY: | would say that as |
testified the trees that are represented there with an
X through themare the trees that we anticipate | osing
in this process.

MS. BADAM : Ckay, but |I'msaying that al
the trees that would be affected are not listed on
this map.

MR, ANTHONY: Let ne finish. So then
nei ghboring plant material and the trees that don't
have an X through them on that plan, it is our
intention to consult with an arborist and to do the
best we can to preserve and save those trees or
veget ati on

M5. BADAM : kay. That doesn't directly
respond to what | said but okay. Then even incl uding
what you said about the drip drain, the maintenance
building cuts into three mature trees on the back of

the hill. You are aware of that, right?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

147
MR. ANTHONY: When you say cuts into them

what are you referring to?

MS. BADAM : You testified because the
drip edge of the oak tree between our houses was not
necessarily going to be affected because of the drip
line. |'masking about the mai nt enance buil di ng where
three mature trees' drip lines and root systens are
going to be affected.

MR.  ANTHONY: As you stated in your
earlier question, driplineis not the only neasure of
i npact on tree and al so there i s consi derabl e exi sting
i npervi ous area both the existing shed and then the
concrete, etc. inthat area and againit's not just ny
opinion. There is a letter fromthe arborist in the
record as an evaluation of those trees on that
dr awi ng.

M5. BADAM : But the anpunt of inpervious
soil is going to be drastically changed if you build
a new mai nt enance bui |l di ng.

MR. ANTHONY: It's not actually.

M5. DWER: Was there a question there?

CHAI RMAN GRI FFI'S:  Are you asking that?

M5. BADAM: Is it your testinony?

CHAI RMVAN GRI FFI S: Correct. s that

correct?
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MR. ANTHONY: My testinony is that there

is not a great additional anmount of inpervious areain
the maintenance building, but there is existing
si deway, shed, etc.

CHAI RVMAN GRI FFI'S: Next questi on.

M5. BADAM : Ckay. You tal ked about the
screeni ng pl antings that were going to be placed by ny
property.

CHAI RMAN GRI FFI'S:  Ask your questi on.

V5. BADAM : Your map indicates three
pi eces of the playground equi prent and two permanent
benches that are on the site. Since there are 15
pi eces of playground equi prment, |'m wondering where
they are going to be noved to especially the four
exi sting pi eces of playground equi pnent that are going
to be displaced by the accessory buil di ng.

M5. DWER: | would object. This is
beyond the scope of his direct testinony. He did not
testify as to playground equi pment or relocation of
t hem

CHAI RMAN GRI FFI'S: | ndeed.

MS. BADAM : No, but he did tal k about the
screeni ng.

M5. DWER: He tal ked about the screening

between the adjacent properties which is on your
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property line and the Little's property |ine.

V5. BADAM : Right, so you can't talk
about that.

CHAI RVAN GRIFFI'S:  Next. Let's nove on.

M5. BADAM : But is that screening going
to cover the six pieces of playground equipnent
bet ween ny house and t he exi sting accessory buil di ng?
They are not listed on here but there are six pieces
of equi pment there.

MR, ANTHONY: The playground design is
really not a part of that exhibit or a part of ny
testinmony or sonething that | can really state as to
what the design is.

M5. BADAM : But you di d have three pi eces
of playground equipnment in this and it's not the
accurate anount.

CHAI RMAN GRI FFI'S: Next questi on.

M5. BADAM: Right on. That's it. Thank
you.

CHAI RMAN GRI FFI'S:  Thank you very much.
s there any other cross? |s there any redirect of
t hese w tnesses?

M5. DWER: | just have two questions of
M. Ceorge.

REDI RECT EXAM NATI ON
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M5. DWER: There were a | ot of questions
t hat were asked by M. Hunsicker concerning the blind
curve. | wanted to ask M. George. |Is it true that
NCRC cars are not permtted towait inline at the so-
called blind curve?

MR GECRGE: That's correct.

M5. DWER: Do you know appr oxi mat el y what
the distance is fromthe front of the school to the
white line which is where the cars begi n standi ng?

MR GEORGE: It's between 150 and 160
feet.

M5. DWER: Al right. Thank you.

CHAI RVAN GRI FFI'S:  Cross on the redirect
testimony? Any questions? Thank you all very much
W have closing left. 1Is that correct?

M5. DWER  That is correct.

MR MOY: Excuse ne, M. Chairman. Staff
would like to remind the Board that we still have the
joint notion of the parties in opposition.

CHAI RVAN GRI FFI S: Wuld you like to
remnd ne of that notion? It's a good rem nder. This
is what | would like to do. Very well. Last matter
in the case then before we get to closing will be the
submi ssion of the notion that was provided us. I

understand the motion is based on the subni ssion of
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t he DDOT observation, all of which was given to us
t hi s norning. So | haven't had the full anount of
time to go through all of the information, but have in
fact reviewed and have tal ked to the Board regarding
it.

In terms of the notion, the substance of
t he notion goes to whet her we can have or shoul d have
DDOT back for cross based on that subm ssion. It
directly states that this is a joint notion of the
parties in opposition to require the appearance of
DDOT. Looki ng over the survey and the observation of
the DDOT's evaluation, | think it's incredibly clear
what it is and perhaps what it isn't. So | don't see
t he need to conti nue the hearing and bring DDOT in for
cross exam nati on.

W can't require themactually to be here
as in terms of subpoenaing themto show up. W can
certainly request them \What | would like to do is
keep the record open if there are subm ssions that
want to address this information. W can certainly
have that and we will go in that reginme unless there

is any issue with that.

MEMBER ZAl DAI N | actually have a
guestion. | would see a lot of this issue on the DDOT
report. I'mjust trying torefresh ny nenory. W did
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not request this. This is just a supplenental report
t hat was gi ven by DDOT.

CHAI RMAN GRI FFI'S:  Ri ght.

MEMBER ZAI DAIN. Do we have to accept it?

CHAI RMAN GRI FFI'S: W don't have to accept
it, but if we don't accept the DDOT report then we're
basically saying "Way." (1) W have to address that.
(2) Is it just because it cane in today? |If that's
so, then we would not accept frankly the inch and a
hal f of paper we received this norning. For that
matter, when do we go back to the record of not
accepting things?

MEMBER ZAI DAIN.  Ri ght.

CHAl RVAN  GRI FFI S: The record has
mai nt ai ned open. W never closed it. W never
l[imted it to any subm ssions which is why we conti nue
to get information. If we had closed it, then it
woul d be a nmuch clearer case of what we woul d accept
or not accept. | don't have any difficulty taking it
in.

MEMBER ZAI DAIN:  No, |'ve just never seen
an unsolicited suppl enental report fromDDOT before or
at least an evaluation like this. | just didn't know
what to nake of it. | would agree with your stance in

letting the parties in opposition submt rebuttals to
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this but | personally will take this for what it is
which I"'mstill trying to figure out because | just
got it this norning.

CHAI RMAN GRI FFI'S:  That' s probabl y what we
all should do, shouldn't we?

MEMBER ZAI DAIN.  Ri ght.

CHAI RMAN GRI FFI'S: Rather than nmaking it
something that it isn't. Good. Any other questions
fromthe Board?

COWMM SSI ONER  HOQOD: | would agree with
your synapses, M. Chairnman, on accepting it and
allowing the parties to be able to conment, but | can
tell you, M. Zaidain, | have seen an unsolicited
report fromthe DOT. Anything you get anything from
them | guess we'd better be thankful. W'l just
| eave it open.

CHAl RVAN GRI FFI'S:  Point well taken, M.
Hood. Good. Anything else? (kay. Any burni ng
corments from the parties in opposition to address
this notion? Is it clear? You don't have to take the
opportunity. |I'mgiving you the opportunity though.

MR BECKNER M. Chairman, as the author
of the notion, you say you're going to keep the record
open for subm ssions. Could you indicate for us how

long that's going to be?
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CHAI RMAN GRIFFI'S: Al that will go |l ater,

but basically you understand that we're denying your
not i on.

MR BECKNER No, | understand that. [|'m
not going to reargue it here.

CHAI RMAN GRI FFI'S: Right. Do you have any
guestion then of that substance or what you've heard
us say outside of what you submitted in witing?

MR. BECKNER  No, sir.

CHAI RMAN GRI FFI'S:  Okay. Thank you.

MR. BECKNER: Thank you.

CHAIRVAN GRIFFIS:  In ternms of schedul e
and in ternms of submissions, all that will be very
clear as we run through all of the pertinence of this
and I'Il say this again but I'll say it now. If there
are gquestions of schedule once the decision date is
set, certainly call into the Ofice of Zoning and
either talk to M. My or Ms. Bailey and they will be
able to clarify what the actual schedule is and the
subm ssion date. Wth that, yes?

M5. DWYER: Just one point | wanted to
make in terns of clarifying why this canme in. At the
Sept enber 16'" hearing when Ken Laden was testifying,
| believe it was Conm ssioner Hood who asked him

whet her they were out there nonitoring to see if the
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TMP was wor ki ng. Ken Laden said that he was not but
that they woul d be sending people out there. That's
why this report came in at this tinme.

CHAI RVAN GRI FFI S: | see. Good point.
Anyt hing el se? M. Hood.

COW SSI ONER HOOD:  No, | had nore to do
with it than | thought. | didn't know | asked that.

CHAI RMAN GRIFFI'S: It's your fault. Wen

you' re ready.

M5. DWER:. Al right. |1'mready. Good
norni ng, M. Chairman and nmenbers of the Board. It's
still norning. W started this hearing process on

February 11, 2003. After nine public hearings and
vol unes of testinony, we believe we have net the test
and that we are entitled to the special exception and
vari ance relief.

What we are proposing is a continuation of
a use that has been at this location for over 73
years. During that period of tine, there have been no
traffic or pedestrian accidents as a result of the
school's use, no injuries to students or neighbor's
chil dren and no MPD reports of any probl ens associ at ed
with the school's use. Even Lieutenant Rock testified
that he had never been called about any activity at

t he school
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The evidence of record establishes that
prior to the public announcenent of its plan to
construct an addition NCRC had no history of any
serious conplaints from neighbors regarding traffic
and had averaged only three conplaints per school
year. You'll find that in Exhibit 87 at Tab N. Each
time NCRC inmmediately responded and addressed the
situation. It is alsosignificant that inits 73 year
history the opposition can site only one noise
i ncident, the use of a PA systemwhich the school has
agreed not to use in the future.

Over the last 73 years and continuing
t oday, we had the sane activities nornally associ ated
with the school use. There are periods during the
norning, mdday and afternoon when children are
dropped off or picked up. There are back to school
ni ghts and punpki n parties and t here are
parent/teacher neetings that take place. These are
the sane activities that take place at any other
school in aresidential district. These are also the
sanme activities that took place when the children of
t he opposition attended the school.

Even taking at face value the data
col |l ected by the neighbors and used by their traffic

consultant, what you have are 12 mnutes in the
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norning, 15 mnutes at mdday and 12 minutes in the
af ternoon when cars are waiting to pick up children.
These are Exhibits 3A through 3C of Steve Peterson's
t esti nony. This is not an wunsafe or untenable
situation. If it were, then no school inthe District
woul d be permitted to operate. Further, this data was
col |l ected over a year and a half ago in the spring of
2002 before many of the inprovenents were nade to the
school's TMWP

In the Washi ngton Ethical Society case,

the D.C. Court of Appeals stated that "the test is the
increnental inmpact from the additional nunber of
children.” NCRC is adding 10 children and there is
nothing in the record to support a finding that 10
additional children wll <create an objectionable
impact. As Ken Laden testified, "Ten additional cars
or 20 additional trips over the day is not going to
have a significant inpact."

Much of the opposition testinony focused
on existing conditions including area-wide traffic
issues which again is not the test. A speci al
exception applicant is not required to alleviate
existing traffic conditions in the area. As
Li eutenant Rock testified, his general inpression of

traffic conditions in develand Park is "horrendous"
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and he gets conplaints daily regardi ng speedi ng, sign
violations and parking violations. NCRC is not
required to address this, but rather that behavior of
its own parents, its own staff and its own teachers
which it has.

Further as the expert testinony of NCRC s
traffic consultant established, once the newcl assroom
building is built traffic on H ghland Place will be
reduced since children will be able to use an O dway
Street entrance. By adding full day prograns at the
school, the nunber of mdday trips would also be
reduced. Thus, under the increnental inpact test,
there is no basis in the record to find that the
addi ti onal of 10 children woul d have an obj ecti onabl e
impact. Nor was there substantial evidence fromthe
opposition on this issue.

Even though NCRC is not required to
i nprove existing situations, the fact remains that it
has. The changes to its TMP over tinme and in
particular this fall have resulted in inprovenents.
The extended drop-off time in the norning and the use
of uniform police officers have resulted in a
situation that fully addresses any concerns as to the
gueui ng of cars or safety i ssues and does not require

the | oss of parking spaces in front of the school or
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the creation of a one-way system

The Ofice of Planning ("OP")testified
that NCRC net all of the requirenents of the special
exception except for the standard related to traffic
and OP deferred to DDOTI on that issue. DDOT
recommended t hree approaches to the BZA. Two of the
recommended approaches inpact the neighbors either
through the |oss of parking spaces in front of the
school or by naking Hi ghland Place one way. NCRC
believes that the third alternative recomrended by t he
DDOT, inprovenents to the existing TMP, can work and
subm ts that the evidence establishes that the TMP is
wor king. As DDOT stated inits April 14, 2003 report
"The benefit of aregulatory solutionis that it could
be inplenmented quickly and if run properly positive
results woul d presunably be felt in a short period of
tine."

You have heard testinony by NCRC and its
staff this norning that the TMP is in place and that
it is working. DDOI's concern with the TMP was
nmonitoring to ensure that people were abiding by the
new regul ation. NCRC is commtted to that and has
included its TMPinits contracts with its parents and
its staff and has a system of oversight and

enf or cenent.
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In summary, for the special exception, we
bel i eve t hat we have denonstrated that we neet all the
requi renents of Section 205. The OP supports that
with exception of the traffic issues in which it
defers to DDOI. DDOT has recomrended three options,
one of which is the TMP which NCRC has i npl enent ed.
W believe we neet the test.

Wth regard to the area vari ance, the D. C
Court of Appeals has established a three prong test.
The BZA nust find that the property is unique by
reason of its size, shape, topography or other
exceptional condition, that this creates a practical
difficulty and that the variance will not inpair the
intent, purpose and integrity of the zoning plan. W
believe that we fully neet the test for the second
princi pal building and the OP agrees with us.

First as the Court has stated in | ooking
at the unique or exceptional qualities of the site,
the conbination of the factors nay be wused in
determining its uniqueness. In this case, we have
several unique factors which conbine to create the
uni queness and practical difficulty. The property is
the largest site in the neighborhood conprised of
45, 000 square feet. It is an unusual through ot with

significant grade changes from Hi ghland Place to
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Ordway Street. It isthe only lot in the nei ghborhood
whi ch has frontage and access on both Hi ghland and
O dway.

The site is also unusual in that it is
i mproved with three existing buildings, two of which
have been deened contributing. The property has
significant open space with mature trees. Finally it
is located in a historic district and design
constrai nts have been i nposed on t he new constructi on.
Further as the Court held in both Monaco and Nati onal

Black Child cases, the BZA is allowed to apply nore

fl exi bl e standard when a public service or non-profit
entity is the applicant. As the Court stated in
Monaco, "when a public service has inadequate
facilities for variance to expand into an adjacent
area i n common owner shi p whi ch has | ong been regarded
as part of the same site, then the BZA does not err in
considering the needs of the organization as the
extraordi nary and exceptional situation or condition."

In this <case, the -evidence clearly
establishes the need for NCRCto expand its facilities
after 73 years of using the existing buildings. Even
t he opposition testified to this at the | ast hearing.
As Dickson Carroll stated "Early on | visited the

school at the invitation of Ms. Piggott and it was

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

162

clear that the school is cranped and does need sone
renodel i ng and perhaps sone expansion.”

As the architect testified this norning,
t he uni queness of the site clearly presents practical
difficulties interns of design in the newspace. The
current plan allows the designthat fits into existing
grade, maxim zes |ight and air to bel ow grade spaces,
retains mature trees on the site, preserves playground
open space and neets the HPRB requirenents for
separate structures in keeping with the history of the
site. As the architect testified, to subdivide the
site would result at a mnimumin a need for variance
relief fromthe side yard and parking requirenents.
Redesi gn woul d al so require that the new buil ding | ose
natural |ight and air or have to be buil d bel ow ground
into an existing hillside.

I n summary, we believe that on the record,
we neet the variance test. Not only will the
resulting variance not inpair the intent, purpose and
integrity of the Zone plan, but we submt that it wll
result in an inproved plan for the site by preserving
the open space and topography and allowing for a
sensitive building addition.

During the course of these hearings, there

have been a nunmber of issues that | would term "red
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herring" issues put into the record that we believe
have no bearing on either the special exception or the
vari ance. Nonethel ess we have address each and every
one of these issues. For exanple, there was a
suggestion that the variance stemed from the self-
created hardship of the Applicant. First of all
self-created hardship is not applicable to any area
vari ance case. Second, we have established that the
property was historically one | arge | ot dating back to
at least 1958. That's in Exhibit 191 on the record.

There was an issue raised of unclean
hands. W have established that the prior BZA
conditions were net. The concern with the prior order
and the concern going forward is whether the
conditions are clear. We submit that the BZA can
i npose clear conditions that address the nunber of
students at any one tine versus total enrollnment, the
surmer canp program special events, a prohibition on
the use of PA equipnent, etc. These are not new
i ssues for the BZA. These are standard i ssues i n nost
school cases.

An i ssue has been rai sed that the space is
too big and that the school wll be back for an
enrol I nent increase. As the school's enrollnent chart

indicates, it has a history of steady enroll nent.
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Further any i ncrease in enrol |l nent would require a new
BZA case and a new public hearing process. Thus there
are anple protections for the conmunity.

The statenment was also made that this
preschool is unusually |arge. On the contrary, we
filed in the record the BZA orders for other child
devel opnent centers whi ch incl ude t he Bar bara Chanbers
CDC which has 150 children, the Wshington Hebrew
Center CDC that has 95 children and the St. Col unbus
Preschool that has 90 children at any one tine and a
total enrollment of 124.

An issue was also raised as to whether
this is a neighborhood school. Wile that has sone
appeal, this is not arequirenent in the regul ations.
In fact, contrary to what Council nenber Mendel son
sai d, the preschool regul ations do not date from1958.
They were significantly revised in 1982 by the Zoning
Commission and we filed that information in the
record. Wen they were revised, they elimnated the
nei ghbor hood requirenent and inposed a new set of
st andar ds.

| have here a copy of the Zoning
Commi ssion's order which we can file in the record.
We did reference it earlier in our submssion. |It's

very interesting to note what the Conm ssion decided
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when it choose to elimnate the neighborhood
requi renent. At that point intinme, Lindsey WIIlians
in fact was on the Commi ssion. What the Conm ssion
saidis "limtation on attendance to children residing
inproximty to facilities is contrary to present day
needs and demands. The need for daycare services is
related to not only where people live but in howthey
get to and from work and the nature of the prograns
that are available such as programs run by or for
different religious or ethnic groups. G ven the
requi renent for the Board to assess the traffic and
par ki ng inpacts of proposed centers, the Conm ssion
believes that it is unnecessary and inappropriate to
[imt centers to children residing in the
nei ghborhood." Nevertheless as NCRC testified this
norning, it does give a preference to nei ghborhood
chi | dren.

An i ssue has been rai sed about
construction and stormwat er nmanagenent neasures. W
have submitted for the record the pertinent portions
of DCMR regul ations that govern all of these areas.
NCRC wi |l be required as with any applicant to conply
with the «city's permtting and construction
requi renents.

There was a concern in the record about
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the enforceability of conditions. First, the school
iscommttedtoenforcingits TMP through its contract
with its parents. Second, the BZA has a zoning
conpliance officer equipped in this and every case to
enforce all BZA conditions. Third, the issue of
enforceability is no different here than it would be
for every other school. Finally, NCRC has proposed a
liaison comittee with the nei ghbors which provi des an
addi ti onal mechani sm for conmuni cati on and
enf orcement .

Finally there was a question raised as to
whet her the structure is four stories or three stories
and requires additional variance relief. W believe
the record establishes that this is an existing three
story structure as neasured from the front of the
bui | di ng on Hi ghland Place and that it fully conplies
with the nmeasuring requirenments set forth wunder
Section 199.1. | would direct your attention againto
the transcript of the June 24'" hearing on page 164.

While M. Nettler has suggested that the
| ower | evel of the house cannot be considered a cell ar
in one portion and a basenent in the other, in fact
t he Zoni ng Regul ations treat | ower levels differently
when it comes to the conputation of FAR by using the

paranmeter wall nethod. This is no different. The
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| oner level is clearly a cellar on Hi ghland Pl ace even
t hough it nay be considered a basenent at the rear.

As | stated when this case began, schools
are integral parts of viable residential comunities.
Al'l schools involve children arriving and departing
from the site. Al'l schools involve the sound of
children's voices. All schools involve the occupancy
of a building by students. The opposition has not
identifieda single feature of this school's operation
that is atypical for a school

W have proposed conditions that address
any noise and traffic i mpacts, provide controls on the
nunber of students and basically shows the school's
responsiveness to its neighbors. Many of the
nei ghbors i n opposi ti on have chil dren who attended t he
school at a point in tinme when the school's enroll nment
was virtually the sane as it is today. The school's
activities were not objected to then even though they
i ncluded the same as exists today.

To the extent that there is a concern
about NCRCusing its property for conferences, we have
proposed a condition limting this to three tines a
year and a requirenent that we provide offsite
parking. |If the BZA di sagrees, then the nunber can be

reduced as the BZA sees fit.
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In closing, | want to reiterate the
standard set forth by the D.C. Court of Appeals in the

d enbr ook Road case. In that case which was a specia

exception, the Court stated "The Board's function in
a special exception case is to determ ne whether a
reasonabl e accommodati on has been made between the
school and t he nei ghbors which does not interfere with
the legitimate interest of the latter.” W believe
that we have denonstrated such a reasonable
accommodat i on. The school has agreed to Ilimt
enrollment, to inprove its TMP, to reduce the size of
its plans, to make adjustnents to its prograns and to
i nclude enforceable conditions. Wat it cannot do is
abandon its plan. It needs both the additional space
and the ten additional children to neet its program
needs for the future.

The core opponents remain firmin their
position that they will oppose any expansion of the
use, even one child. As youwll recall, the Beckners
testified that even if the school had an effective TP
they still would not support any enroll nment increase,
but that is not the |egal standard. The evi dence
overwhel m ng establishes the new space and the
i ncrenental inpact of ten additional childrenw Il not

be obj ecti onabl e and that we neet the requirenents for
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t he special exception and variance under the Zoning
Regul ati ons, under the prior decisions of this Board
and under the D.C. Court of Appeals.

In closing, | would also |like to rem nd
t he Board that we have the support of the D.C. Ofice
of Early Chil dhood Devel opnment which filed aletter in
the record pointing out that in Ward 3 al one there are
689 children on waiting lists for early childhood
centers. W ask for your support of our application.
Thank you.

CHAI RMAN GRI FFI'S:  Thank you very much
Very well. At least none of you believe it. That
concl udes our public hearing on this case. Wth that,
we're going to set this for the decision naking and
am going to set it for the 6'" of January. As our
deli beration and public neetings happen the first
session of the nonth, | think Decenber is alittle bit
too fast as we are asking for a subm ssion here. |
want to gi ve adequate tine to produce findings of fact
and conclusions. That being said January 6'" MVs.
Bailey, if youwuldn't mind, |et's back fromthat the
subni ssions and the other dates if you would Ilist
t hose for us.

MS. BAI LEY: M. Chairman, before | do

that | just wanted to remnd you December 23" and
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al so Decenber 30'", there are no BZA hearings on those
dates. Those are around Christmas. | just wanted to
rem nd you of that.

CHAI RVAN GRI FFI S: It's a good rem nder
actually. But that's not going to affect any of the
subm ssion dates. \Wat |I'd like to do is as we've
done in previous cases which are quite large and
extensive especially with this record, let's have
final submnmi ssions two weeks before. If we can get
that before the 23'® and approximately set that for
Monday, the 22™. That way it could be distributed to
the Board for their review substantially prior to the
6'" of January.

MS. BAILEY: So those are the subm ssions,
M. Chai r man.

CHAI RVAN GRI FFI S: That would be the
fi ndi ngs and concl usi ons.

M5. BAILEY: Findings. Gkay. Then the
15'" for the subnissions then.

CHAI RMAN GRI FFI'S:  That woul d be good.

MS. BAI LEY: kay. Now the record is
going to be closed, M. Chairman, except for three
specific things that | have that the Board requested
or the Board anticipates to come in, one of which is

the response from the parties concerning the
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suppl emental report that was filed by DDOT.

CHAI RMAN GRI FFI'S:  Ri ght.

M5. BAILEY: Are we asking for proposed
conditions from M. Dwer?

CHAI RMAN GRI FFI'S:  Yes, they are going to
be anmended as they have given indication to today.

MS. BAILEY: M. Nettler, were you going
to file pages five, six and seven? Those were the
three things that | have, M. Chairman, other than as
you i ndi cated the findings of fact and concl usi ons of
| aw.

CHAI RVAN GRI FFI' S: I ndeed. Board nenbers,
are you aware of anything else? kay, so those
submi ssions will come in on the 15'" of Decenmber and
then findings will come in on the 22" I's that
correct, Ms. Bailey?

MS. BAILEY: Yes, sir.

CHAI RMAN GRI FFI'S: Now 'l take questions
on the schedule and subnissions if there are any
clarifications that are needed. Everyone is clear.
Fabul ous. Then any ot her procedural questions | can
answer regarding this case? Very well. It has been
a pleasure to be through this. | say that with great
sincerity. Cearly this is a lot of information and

believe ne, we will be looking at it inits entirety.
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So any subni ssions that cone i n of course shoul d be on
poi nt and succinct or as you want to put it and then
we'll look at it.

O course the Decenmber 6'" is a public
neeting. There is no additional testinony. As Ms.
Bail ey just indicated the record is cl osed except for
that which we've just set and that is very specific.
So you can spread the word and you can al so note. |If
you decide to submt something in addition to what
we've just listed, it will not be accepted, neaning
it's not inthe record and the Board will not see it.
Yes, Ms. Badam .

MS. BADAM : You said January 6'" for the
decision date. D d you say a tine?

CHAI RMAN GRI FFI'S:  No. Qur neetings start
at 9:30 aam and I"'mnot sure right now as | | ook at
nmy schedul e which may not be the npbst current, it's
the first in the norning. But again going to that
point, our nmeeting don't have any additional
testinmony. It is all deliberation. You are obviously
all wel cone to be here but we will not be hearing from
anybody. In fact, you'll hear alot fromus. | would
imgine we'll put it —- Well, | don't know where we're
going to put it but it's going to be in the norning on

the 6'" Any other questions or clarifications or
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additional information? Now |'ve never known this
group to be so quiet. Fabulous. | thank you all very
much and | appreciate your patience with the Board.
Have a great day. Enjoy it before it pours and rains.

As you are leaving, if you wouldn't mnean
getting out of the hearing roomas quickly as possible
as we have a norning's 9:30 a.m W need to finish
that by 12: 00 noon as we have additional cases that
are filling our lunch hour. If 1 could have
everyone's attention just not to tal k pl ease because
we are proceeding with our hearing. If you have
conversation that needs to happen, it can take care
out si de of the hearing room

Wth that, 1'd like to call to order the
normal public hearing of the norning of 18 Novenber
2003. Dispense with the introductions as peopl e that
have been here probably noted the plaques, but of
course representing the Zoni ng Comm ssionis M. Hood.
Representing National Capital Planning Comm ssion is
M. Zaidain. W w Il have our full nmayoral appointees
out with us shortly.

The order of procedure for special
exception and variance is statenment of wi tnesses, the
Applicant, Governnment reports including the OP, the

ANC, parties or persons i n support, parties or persons
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in opposition, closing remarks by the Applicant.

Cross exani nation of w tnesses permtted
by the Applicant or parties attendant to a case.
course the ANCwi thin which the property is located is
automatically a party in the case. As you have just
probably heard in the last, it will attended to the
cases that we are about to hear. The record will be
cl osed at the conclusion of a hearing except for any
information that the Board would require. W will be
very specific on what is submtted and what is to be
submi tted.

The Sunshine Act requires this Board to
conduct all hearings in the open and before the
public. W are able to however according to our rul es
of procedure and the Sunshi ne Act enter into executive
session during or after a hearing on the case. That
woul d be of course for the purposes of deliberating on
a case or review ng the record.

Let's take up any prelimnary matters and
l et nme just ask i f peopl e present now have not al ready
done so they can turn off their cell phones and
beepers so we don't have a disruption in this rapid
fire nmorning session of which we have 25 mnutes |eft
to do. Also in all sincerity | do appreciate the

applicants that are here this norning and their
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patience with us. Cbviously you may have overheard.
That was a continuing case from February. W have |
t hi nk gone t hrough probably close to 60 to 70 hours of
public hearing on it. It was good to get that
finished, but understand it did in fact eat into your
time. We absolutely appreciate your patience. M.
Bai l ey, do we have prelimnary matters for the Board?

MS. BAILEY: Yes, M. Chair. There is a
request for a postponenent of one of the cases this
norning and that is Application No. 17071, Edward B.
Root hs.

CHAI RMAN GRI FFI'S:  Okay.

MS. BAI LEY: Are you representing the
Applicant, sir?

MR CRI CKMVAN: Yes, Ken Crickman of
Jackson and Canpbel | .

MS. BAILEY: Please have a seat.

CHAI RMAN GRIFFI'S: Good. Wy don't you
have a seat and give us two m nutes. Did you have
additional information to add regarding the request
for a continuance? It's ny understanding of this
submi ssion is that there's a need for additional tine
to get the rest of the case presented.

MR. CRICKMAN: That's right.

CHAI RMAN GRIFFI'S: So essentially you're
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not prepared to go forward with it today.

MR CRICKMAN: That's correct.

CHAI RMAN GRI FFI'S:  Any questions fromthe
Board? |Is there anyone else here attended to this
application, Case No. 17071, Bruce Dao? How woul d you
say that |ast nane, DA O?

MR, CRI CKMAN:  Dao.

CHAI RVAN CRI FFI S: l's t he ANC
representative here today? Not seeing anyone el se
giving an indication of participating in this case,
are there any objections to granting the conti nuance?

COVMM SSI ONER HOOD: No obj ecti on.

CHAI RMAN GRI FFI'S: Ckay. Do you have a
proposed date for the Board to reschedul e this?

MR. CRI CKMAN: At | east 60 days.

CHAIRMAN GRIFFIS: Right. Indeed. You
i ndi cated at | east 60 days. Ms. Bailey, do we have a
date that seenms to work well?

MS. BAI LEY: M. Chairman, | was just
advi sed that February 10'" woul d be the earliest.

CHAI RMAN GRI FFI'S: Ckay. February 10'",
let's set it for the norning. |s that appropriate for
you, Ms. Bailey, fromwhat you' re seeing?

MS. BAILEY: Yes.

CHAI RMAN GRIFFIS:  Very well. Let's do
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it. Any difficulty with the 10'" of February?

MR CRICKMAN: That's fine.

CHAI RMAN GRI FFI'S:  Thank you very rmuch.

MR. CRI CKMAN:  Thank you.

CHAI RMAN GRIFFI'S: Ms. Bailey, if there's
not any other prelimnary matters, why don't we call
the first case in the norning then?

MS. BAILEY: That is Application No. 17072
of Maurice C. Walters and Mary Jean Paj ak, pursuant to
11 DCMVMR 83104.1, for a special exception to allow a
two-story rear addition to a single famly sem -
detached dwel i ng under section 223, not neeting the
| ot occupancy requirenents (section 403) and si de yard
requi renents (section 405). The property is |ocated
in the R4 District at prenses 623 Constitution
Avenue, N E. also known as Square 867, Lot 825.
Pl ease stand so you can take the oath and raise your
ri ght hand.

(Wtnesses sworn.)

CHAI RVAN GRIFFI'S:  Allow nme two seconds
her e. No doubt, you brought hundreds of people to
testify for this special exception just like the
speci al exception we heard but they were unable to
stay. Is that correct?

MR. WALTERS: That's correct.
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CHAI RMAN GRI FFI'S: | ndeed. kay. For the

record of course, that's great hunor to start our |late
nor ni ng. | ndeed. ['"m sorry. Did you introduce
yoursel f for the record?

MR WALTERS: Maurice Walters.

CHAI RMAN GRI FFI'S:  (Okay. Board nenbers,
what |1'd like to do is run quickly through this.
Clearly we've had sufficient subm ssions inthe record

and it | ooks |ike the photographs that we have in the

record of the nodel are actually -- The nodel is
present here today for questions. This is a 223
Appl i cati on. | would suggest that we'll give M.

WAl t er s openi ng st at enment and t hen have questi ons from
the Board if there is no objection fromthe Applicant
or the Board. Wth that, why don't we turn it over to
you.
DI RECT TESTI MONY
MR. WALTERS: Ckay. |Is it okay for the

openi ng statenent just to quickly wal k you t hrough t he

desi gn?

CHAI RMAN GRI FFI'S:  Sure. Absolutely.

MR. WALTERS: This is a house that nmy wife
and | live in at 623 Constitution in Capitol H Il in
the historic district. You can see an OP map here
that it's a unique structure. It sits back about 24
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feet fromthe street line. It was built in about 1880
and has existed pretty nuch that way since then.

You can see here. These are photographs
of Constitution Avenue. Qur house is set back here.
| medi ately to the east is an old C&P phone buil di ng
t hat converted to condom niunms and then sone nore of
t he t ownhouses that flank it to the west. Some cl ose-
up shots of the house. It's a very nodest house, two
stories in height. Shots of the front and then sone
details and then sone shots of the backyard. You can
see the adj acent C&P phone building to the side. This
is in the backyard | ooking to the back. Again that's
t he C&P phone building and there's a two story garage
| ocated at the rear of the structure.

The existing house is 700 square feet, a
one bedroom house. W're seeking to extend it to
create both a separate living/dining area and a second
bedroomw thin the house. In this plan here, you can
see this is the property line at the front and then
the 24-foot setback from the property |ine. The
exi sting house is 13 feet 9 inches wi de by 26 feet
deep. It currently just has one big roomwth the
kitchen in the back.

Qur proposal is to cone off the back 18

feet eight inches with an addition and then a two
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foot, four inch deep bay wi ndow on t he back to extend
it and create a separate living room and then
reconfigure the kitchen and work in a little powder
room under the stair. The backyard is currently a
little over 50 feet deep. Wth the extension, the
backyard will be about 30 feet deep by 18 feet w de.

The second fl oor of the front of the house
is basically staying intact with a little bit of
reconfiguring of the bathroom Then a second bedroom
is added to the back and then over the little side
entry on the passage, a spiral stair leading up to a
roof on the back of the house that will have a green
roofing systemon it.

The reasons for the special exception are
(1) a nonconformng side yard and (2) the |lot
occupancy. The lot is 18 feet by 136 feet so it is a
sem - det ached house. It has a four foot passage al ong
the side as it was built in 1880. W seek to extend
that by just bringing the Iine of the building back so
that brings up on one of the needs. Then the fact
that it is sem -detached, 40 percent |ot occupancy
al | owabl e, we're proposing to go to 60 percent and t he
60 percent includes the side yard as required of the
| ot occupancy of the house.

Getting into the elevations of the
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building, this is the existing front of the house.
The house was renovated in 1961 and there were some
t hi ngs that were done that weren't quite i n conpliance
with what's the proper thinking of  historic
preservati on. The w ndows were bricked down. The
heads were | ower ed. They were bricked up at the
bottomand t hen six over six wi ndows were put in. The
door was actually bricked up and the transomrenoved.

What we are proposing doing i s opening the
wi ndows back up to the heads and down a little bit and
actually out to the proper opening width and putting
in one over one wi ndows which is appropriate for the
style of the house and then putting in a glass door
with a transomand then a slight decorative treatnent
at the front door to keep the rain off the front of
t he door.

On the rear of the house, you can see the
bay w ndow on the back which would be made out of
fiber cement trimw th doors and then the main body
out of masonry. The side of the existing house kept
intact with the exception of one |ow w ndow in the
powder roomto bring light into the powder room

Then on the west side, this would be the
addition with the door into the side. The addition

will be in brick with two small w ndows, clear story
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wi ndows in the living area and then brick going up
with some brick ties added to continue the pattern,
brick ties in a subtle soldier course just to give
sone character to the side and then another soldier
course up above. Then the top parapet wall treated
with a fiber panel trimto bring the visual scal e of
it down and then the bay wi ndow of f of the back of the
house.

Lastly the view from the east. In the
area way of the adjacent building, there's an existing
masonry wal | that occurs over there. |It's about seven
and a half/eight feet tall. You can see where the
exi sting house presents that wall to that side and
then the addition would be built on top of that wall
going up to there and then the fence will be repl aced
and the six foot high fence will continue to exist on
top of the building there.

You can see in the nodel just to get a
feel for the scale of the addition. This is the C&P
phone building to the east, the neighboring building
tothe west. This is the extent of the existing house
and then the addition back here. So in closing we
seek to expand the house to nmake it a nore livable
house, nore viable property and also to restore the

front of the house in keeping with the character of
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t he nei ghbor. Thank you.

CHAI RMAN GRI FFI'S: Thank you very nmuch and
of course we'll give you an opportunity for closing at
the end after you ve heard from all of the other
reports. Let's take Board questions now. M.
Zai dai n.

MEMBER ZAI DAIN: A coupl e qui ck ones.
know you're going through a summary here but vyou
didn't nention the accessory structure in the back
t hat was subject of variance.

CHAI RVAN CRI FFI' S: Right, in the 1970
vari ance of which was submitted into the record.

MEMBER ZAl DAI N: Ri ght. How is that
accessory structure included in the | ot occupancy? |
assunme it's part of your cal cul ation.

MR WALTERS: Yes, it is.

MEMBER ZAIDAIN. Also the 24 foot front
yard set back | t hought was i nteresting concerni ng nost
houses in Capitol H Il are built all the way up to the
right of way line if not part of their buildingis in
the right of way line. |s that nmeasured fromthe edge
of curb or fromthe edge of the right of way?

MR. WALTERS: Fromthe edge of the right
of way.

MEMBER ZAIl DAI N: So you're one of those
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| ucky people that has your own front yard.

CHAI RVAN GRI FFI S: Yes, actually | was
struck with that too when | read it and had to | ook
back. But the photographs showfairly distinctly that
the standard rowhouse is noved substantially out
towards the street in a nore tradition sense.

MEMBER ZAI DAIN:  Actually in Capitol Hil
usually the right of way is always to the buil di ng and
nost of those bay wi ndows that you see project out
into the right of way.

CHAI RMAN GRI FFI'S:  That's what |' msayi ng.
This is the only one on the bl ock that does that.

MEMBER ZAI DAIN. That's interesting.

CHAl RMAN Rl FFI S: W're not going to
spend tine going into the specul ation, but it probably
was the type of accessory building in a |larger
devel opnent .

MEMBER ZAl DAI N: Ri ght . And one ot her
guestion. | was just reading here. You are providing
separate living and dining areas. This isn't for a
separate wunit, right? This is just additional
facilities in the house.

MR. WALTERS: No, it's just to nake it a
proper size house.

MEMBER ZAI DAI N:  Ckay.
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CHAI RMAN GRI FFI'S:  Any ot her questi ons of

the Board? Excel | ent. I think the record
sufficiently shows and from your testinony today

clearly how you neet all the points of the section

223. | would nornally read down and have you agree or
di sagr ee. |"'m not going to do that now as we have
great and sufficient information on it. |It's fairly

clear one inthe witten testinony how this woul d not
impact the light, air or enjoynent of the adjacent,
essentially the adjacent as you said the converted
building to condos which actually that's an
interesting site section elevation that's showi ng on
t hat board.

One of the things that | think the Board
ought to be aware of also in the subm ssion of the
record is that fenestration of wi ndows on that area
actually are adjacent to the corridor. s that
correct, M. Walters?

MR. WALTERS: That's correct.

CHAIRMAN GRIFFI'S: Soit's not as if those
are units |ooking out over the property that m ght
i mpact your privacy or yours mght inpact their
privacy.

MR. WALTERS: That's correct.

CHAI RMAN GRI FFI'S: Ckay. Good. |If there
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are no other questions of the Board, let's nove on to
the OP. M. MChettiganis here with us. How are you
this nmorning, sir?

MR. McGHETTI GAN:  Fine. Thank you.

CHAI RMAN GRI FFI'S:  CGood.

MR. McGHETTI GAN.  The OP would just like
to say on the record for our report |ays out how the
Applicant neets the test and we recomend approval .

CHAI RMAN GRI FFI'S:  Thank you very much
| think that's absolutely appropriate. M. Wlters,

do you have any question or cross exam nation of the

oP?

MR. WALTERS: No.

CHAI RVAN GRI FFI S: And you have their
meno. |s that correct?

MR WALTERS: Yes, | do.

CHAI RVAN GRI FFI S: Ckay. Any Board
guestions of the OP?

MR. McGHETTI GAN: | have one.

CHAI RVAN GRI FFI S: Let's not take | ong.
But if you | ook at your aerial photo, it doesn't | ook
like the garage is show ng. Do you know when this
phot ograph was t aken or could it have conceivably been
taken prior to 19707

MR MGHETTIGAN. | think it's just the
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shadow.
CHAIRMAN GRIFFIS: Is it the shadow? |
couldn't really tell. 1It's not inportant, of course,

but it was fascinating to ne.

MR MGHETTI GAN: I think it's in the
shadow.

CHAI RVAN GRI FFI'S:  Perfect. Wich neans
it's set back from -- | can figure that out. Any

ot her governnent reports attendant to this application
that ' mnot aware? It not, let's nove on to the ANC
s there an ANC representative from 6-C here today?

It would have been kind of interesting to see them

here today. You took this through. They have
recommended approval. Their report was tinely filed.
| don't have an exhibit nunber on it. Yes, M.

McGhettigan, do you have sonme data on that?

MR MGHETTI GAN: Yes, | have a letter
fromfire and energency nedical services departnent.

CHAI RVAN GRI FFI'S: Was that attached to
your report?

MR MGHETTI GAN: No, it was not.
received it after ny report.

CHAI RMAN GRI FFI'S:  Excellent. So you are
putting that in today.

MR.  MGHETTI GAN: Yes. They have no
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obj ecti on.

CHAI RVAN GRI FFI S: Ckay. Thank you.
We'll put that in as an exhibit. Exhibit 26 was the
ANC Commi ssion report 6-C. That's all that | have
attendant to this application at this tine. |Is there
anyone here either in support or in opposition to
Application No. 17072 that would like to give
testi nony today? Not seeing any indication of
requiring testinony opportunities, let's go to any
final last coments, M. Wlters, regarding your
appl i cation.

MR WALTERS: No final comments.

CHAI RMAN GRI FFI'S:  Okay. Last questions?
"' m sorry.

MEMBER M LLER. | just want to note for
the record Exhibit 22 which is a letter from Capitol
H Il Restoration Society also in support of the
appl i cation.

CHAI RMAN GRI FFI'S:  Excellent. Thank you

very much. I'msorry that | breezed over that. Very
wel | . Any other clarifications? Cearly, | think
that it's strong enough to nove approval of

Application 17072 for the rear addition under section
223 for the prem ses of 623 Constitution Avenue N E

| would ask for a second.
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MEMBER ZAl DAI N: |'ll second, M. Chair.

CHAI RMAN GRI FFI'S:  Thank you very mnuch,
M. Zaidain. | know we've been abbreviated in this
but |I think the record is anple and sufficient. It

addresses all of the requirenents for the special

exception under 223. Last and not |east of those
requirenents is submtting proper el evati ons,
phot ographs, di agrans. It has been nore than
sufficient in this case and it was very clear. Now
with the nodel in front of us, | think it's absolutely
cl ear on what the inpact of this will be. So | would

entertain any other deliberation, conments on the
notion. |If there are none fromthe Board, | will ask
for all in favor that they signify by saying aye.

(Chorus of ayes.)

CHAI RVAN GRI FFI S: Any opposed.
Abst ai ni ng.

(No response.)

CHAI RVAN GRIFFI'S:  If we could record the
vot e.

MS. BAILEY: The vote is recorded as five,
zero, zero to approve the application. M. Giffis
made the notion. M. Zaidain second. M. Etherly,
M. Hood and Ms. MIler are in agreenent. This is a

sumary order, M. Chairman.
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CHAI RVAN GRI FFI S: | see absolutely no

difficulty in a sumary order on this one. Yes, thank
you.

MS. BAI LEY: The graphics that are up
sir, will we be keeping those?

MR. WVALTERS: Wul d you |i ke to keep t hen?

MS. BAILEY: Yes.

MR. WALTERS: Ckay.

MS. BAILEY: Thank you.

CHAI RVAN GRI FFI'S:  Let's be clear on that.
Anything that's present today, we're going to need
copies of submitted into the record. If you want to
make copies of it and submit it into the record, that
woul d be appropriate to do. If you are |eaving
actually those color rendered, then of course those
won't be returned to you. They becone an official
part of the record.

MR. WALTERS: They are the same draw ngs
as were submtted but they are just colored. Wuld
you woul d |i ke col or copies?

CHAI RMAN GRI FFI'S:  Ms. Bail ey, do you have
any concern if we do not have the col or or do you want
color submitted into the record?

MS. BAI LEY: W don't have to, M.

Chai rman. There's no opposition here.
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CHAI RVAN @RI FFI S: Ri ght. | think it

woul d becorme nore of an issue in an opposed case, but
it is clear that all these drawings are the exact
drawings that were submitted in package that were
going in. It just has color on these for better ease
of reading them That being said, | think we have
everything we need to conplete the record. If there
is sonething that you are aware of that you presented
today that isn't in the record, you can submt it in.

MR. WALTERS: |'msorry. The only thing
woul d be the OP map on the left.

CHAI RVAN GRI FFI'S:  Map. Right.

MR WALTERS: That's not in there. | can
take that off and | eave it.

CHAI RMAN GRI FFI'S:  Excellent. Wy don't
we do that.

MR. WALTERS: Ckay.

CHAI RVAN  GRI FFI S: Good. Is there
anything else that attends to this application?
Anything el se, Ms. Bail ey?

M5. BAILEY: No, sir.

CHAI RMAN GRIFFI'S: G eat. Thank you very
much. W appreciate your patience with this this
norni ng and hopefully you will enjoy your day. At

| east you get out in time for lunch. Wth that, why
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don't we call the next case in the norning.

M5. BAI LEY: Application No. 17069 of
5626- 28 Connecticut Avenue Associ ates, pursuant to 11
DCVMR 8§ 3104.1 for a special exception to allow an
accessory parking lot (last approved by BZA Order No.
16233 dated July 27, 1998) under section 214. The
property is located in the R2 District at prem ses
3831 McKinley Street, N.W known as Square 1860, Lots
5, 6, 7, 17 & 18. GCentlenen, would you pl ease stand
to take your oath?

(Wtnesses sworn.)

DI RECT TESTI MONY

MR. McCANTS: Good norning, M. Chairman.
My nane is Leonard McCants. |'mhere representing the
Applicant, 5626-28 Connecticut Avenue Associ ates.
W're here requesting a reissuing of a special
exception for the property known as 5626-28
Connecticut Avenue. The property as | indicated is
|ocated directly at 3831 MKinley Street N W,
Washi ngton, D.C., Square 1860, Lots 5, 6, 7, 17 & 18.
The site is zoned R-2 and is | ocated as | indicated on
McKinley Street. It is used as a parking lot for the
custoners of MacGuder's Food Store which fronts on
1526- 28 Connecticut Avenue.

Subj ect property is located on the north
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side of McKinley Street and i s bordered by 39'" Street

to the west and to the east right now, it separates
the parking I ot fromMacG uder's Food Store. The site
of the application is located wthin Advisory
Nei ghbor hood Conm ssion 3-G

The nost recent speci al exception for this
property was approved by this Board in an order dated
July 27, 1998. That order granted the speci al
exception for a period of five years. This Board
further conditioned its approval of 16 requirenents
whi ch are contained in that order and incorporated in
our application which is submtted herein. The
Appl i cant has met each of the conditions posed by t hat
order of July 27, 1998 and we are therefore requesting
a renewal of that special exception for the accessory
parking |lot for 56 parking spaces.

Wth respect to the application, we net
the requirements of special exception for 56 parking
spaces. W are asking that we continue as an
accessory parking ot for MacGuder's Food Store and
the relief if granted will be in harnmony with the
general purpose and intent of the Zoni ng Regul ati ons
and map and wll not affect adverse wuse of
nei ghbor hood property in according with the said

Zoni ng Regul ati ons and nap.
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Interns of the criteria that's required,
for its previous approval on Application 16233
established at the subject |ot conplies with the
provi sions of 11 DCVMR 214 as an accessory parking | ot.
The Applicant continued to neet the requirenments of
section 214. The existing accessory passenger
aut onobi | e parki ng spaces are on the sane | ot and are
a part of the lot of which the main use is permtted.
This is required under section 214.1.

CHAI RMAN GRI FFI'S: W thout going through
all of 214 and you can have testinony to it, but your
subnmission is clearly that all of the provisions of
214 haven't changed since the |ast order. So the
parking | ot hasn't noved.

MR. McCANTS: It hasn't noved.

CHAIRMAN GRIFFIS: It's still separated by
an alley. It's still used for parking and no cars are
par ked over the property line, etc.

MR. McCANTS: That's correct.

CHAl RMAN GRI FFI'S: Okay. W can nobve on
fromthere.

MR. McCANTS:. Very good. Then | just want
to say in sunmary that we have a witness, M. Gry
Bortnick, who is a Vice President of the food store.

| just sinply wanted to ask M. Bortnick for the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

195

record. You are associated with the parking lot in
what capacity, sir?

MR. BORTNI CK: I'"'m a principal in the
busi ness and we use the parking | ot for our custoners.

MR. M CANTS: Al right. To your
knowl edge, has the parking lot conplied with the
previ ous Board order in terns of the special exception
and the conditions i nposed on that special exception?

MR BORTNICK: Yes, it has.

MR. McCANTS: Are you asking the Board to
reestablish the parking ot or to extent the speci al
exception on this particular lot for an additiona
five years or so?

MR. BORTNI CK: Yes, five years or nore.

MR. M CANTS: Five years or nore. Al
right. Are we asking that the conditions that were
previously granted be incorporated in this request or
are you asking for some change in those requirenents?

MR BORTN CK: W with the ANC were
requesting that five changes be made to the previous
appl i cation.

MR. M CANTS: And what are they? M.
Chairman, we are referring to page --

CHAI RMAN GRI FFI'S: I ndeed. Do you concur

with all the ANC s proposed changes, del eti ng nunbers
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two, seven, 12, 21 and 23?

MR BORTNICK: Yes, | do.

CHAIRVMAN GRIFFI'S: I n addition, you want
to nodi fy condition nunber three.

MR BORTNICK: That's correct.

MR. M CANTS: And the nodification on
nunber three is what, sir?

MR BORTNICK: The nodificationisinlieu
of having a parking attendant fromthe mnute that we
open until the mnute that we close to that he is
there during the core hours.

CHAI RVAN GRI FFI S: | see. Defi ned as
10:00 a.m to 6:00 p. m

MR BORTNICK: Yes, sir.

CHAI RMAN GRI FFI'S:  Okay.

MR MCANTS: In terns of the other
nodi fication, | think that's self-explanatory interns
of what we are asking for, deletion of certain other
itenms, M. Chair. | don't think it is necessary to go
t hrough each and every one of them

CHAI RVAN GRI FFI'S: No.

MR. M CANTS: The point is that we're
requesting the nodification of those in conpliance
with the ANC reconmendati ons.

CHAI RMAN GRI FFI'S:  Okay. Questions from
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t he Board?

MEMBER M LLER: | just wanted to clear.
W are only tal king about deleting 2(a), not all the
par agr aphs under 2. |s that correct?

MR BORTNICK: | believe that's correct.

MR. McCANTS: That's correct.

MEMBER M LLER: Thank you.

CHAI RMAN GRIFFI'S: Is that right? 1| see.
So it's 2(a). | thought the entire 2 is com ng out.

MR. McCANTS: No, M. Chair. W are just
requesting 2(a). The others we accept.

CHAI RMVAN GRI FFI S: Here's ny concern in
where we're goi ng next. | think it's all well and
good. In fact, it's a great thing. You talked to the
ANC and had come to negotiation for the change and t he
condi tions and what goes and not. Nowthe Board needs
to look at it about what is appropriate for the Board
to condition. This brings up a specific point.
Wthin 30 days, you're going to repaint pedestrian
wal kway in the parking lot. That's condition 2(b).
Wthin 30 days, you're going to repair the existing
ruts and place small boulders and planters on both
si des of the parking |ot.

MR BORTNICK: That's all been done.

CHAIRMAN GRIFFI'S: Right. So why are we
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conditioning it? That's ny point. | under st and.
There are nunmerous conditions in all these 18
conditions that happen to go to restating our 23
conditions. Twenty-three conditions that in fact are
the regulations. You're required to do it whether we
condition it or not, for instances, nmintaining or
removi ng snow and i ce, naintaining the vegetation and
| andscapi ng.

My point is - and | don't necessarily mean
unl ess you don't understand what |' msaying - thereis
no reason for us to condition these things in an
order. It is without saying a requirenment for you to
continue in this stuff. So | think we may clean up a
ot of this. Go ahead. Now you can comment.

MR.  BORTN CK: Sir, that's what | was
trying to do with the ANC. Last winter during the
snow storm we even testified. I'm not a D.C
resident. | live in Montgonery County.

CHAI RMAN GRIFFI'S: W hold that against

you a little bit, but not too nuch.

MR. BORTNICK: | know. | cane down wth
the store manager. W were the only ones that
shovel ed basically our whole block. | found it as an

insult that they have to tell me that |' msupposed to

shovel ny sidewal k. W actually made a path all the
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way up to the post office.

CHAI RMAN GRI FFI'S:  Ri ght.

MR BORTNICK: That's what we testifiedto
the ANC that why do you find it necessary after being
in business for 35 years and being a good nei ghbor
that you have to give us all these regulations. W
can't possibly plant any nore hedges.

CHAI RMAN GRI FFI'S:  Right. For ny purposes
in terms of regulating, the Board need to craft
conditions that we actually control.

MR. BORTNICK: Right.

CHAI RMAN GRIFFI'S:  So even if you weren't
removi ng your snow of f your property, we actual ly have
no control over that. W couldn't go and enforce
necessarily that. There are other bodies. That's not
a great exanple to use but it goes to the direction
that we need to look. In terns of planting, that's
also in condition 2D, plant evergreens near the wall
on McKinley Street. That's been done within 30 days
of the previous order. |Is that correct?

MR BORTNICK: Yes, sir.

CHAI RMAN GRI FFI'S:  Those obvi ously wi Il be
mai nt ai ned.

MR BORTNICK: Yes, sir.

CHAI RMAN GRIFFI'S: Condition No. 6 says
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“"the parking lot, retaining wall and adjacent
| andscapi ng shall be maintained, policed, kept in
prime condition." |Is that not, Board nenbers, your
under st andi ng of the regul ati ons? M. Monroe, you can
al so weigh in on that. The only thing specific with
that is if such policing should occur at |east three
times a day and is it inthis condition? Right. The
shopping carts would be retrieved. Do you retrieve
shopping carts three tines a day?

MR. BORTNICK: | would say so. Yes, sir.

CHAI RMAN GRI FFI'S: Ckay. That woul d be to
your own benefit, wouldn't it?

MR. BORTNICK: | would say we do it a | ot
nore than three tines a day.

CHAI RVAN GRI FFI S: How much do shoppi ng
carts cost?

MR. BORTNI CK:  About $120.

CHAI RMAN GRI FFI'S:  So you don't |i ke those
wal ki ng away.

MR. BORTNICK: Not really. No, sir.

CHAI RMAN GRIFFIS: Okay. It seens like
it's a good condition to put in but a redundant
condition that clearly you're going to be attendant
to. But as it's already been crafted and all that,

what | want to do is take out sonme of that for we may
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need to | ook at that. Condition 11, again | think
it's fairly redundant. It is arequirenent. | don't
t hi nk by taking any condition that we're | essening t he
burden and responsi bility of you, but certainly proper
gardening, rmulching, trimrngtrees, | think the Board
needs to | ook at that one. O her coments?

MEMBER M LLER: | knowyou're going fairly
qgui ckly through these. I''m not sure when you were
tal ki ng about the provision that was required by the
regul ati ons anyway. Could you just nmaybe recite the
regulationif we're goingtotake it out? I'dliketo
be sure that it is actually going to be covered by the
regul ati on.

CHAI RMAN GRI FFI S: Sur e. We'll get to
t hat .

MEMBER M LLER: | think that was nunber
six, "Parking lot retaining wall and adjacent
| andscapi ng shall be maintained, policed and kept in
prinme condition.”

CHAI RMAN GRIFFI'S: Okay. Let's nove on.
Anything el se fromthe Applicant to present the case
t oday?

MR. McCANTS: Nothing other than just to
point out that we have a letter from the ANC which

supports this application with those nodifications.
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CHAIRVAN GRIFFIS: Right. W'Il get to

that as we've already touched on it. Let's nove on.
Any ot her questions? Let's nove to the OP then.

MEMBER M LLER: | just want to ask anot her
guesti on.

CHAI RVAN GRI FFI'S:  Yes, sure.

MEMBER M LLER:  About those conditions,
are there any other conditions you want to bring to
our attention that you think should not be included?
W will be deliberating on the conditions.

MR. McCANTS: He asked for nore than five
years.

MR BORTNICK: | would ask for nore than
five years. | would ask for ten years based on our
past history of being there for 35 years and being a
good corporate citizen.

CHAI RMAN GRIFFI'S: Did you bring that up
with the ANC?

MR BORTNICK: No, sir.

CHAI RVAN GRI FFI'S:  You didn't tal k about
timng with the ANC so they essentially assune the
adoption of the conditions that are in existence
today. |Is that your understandi ng?

MR BORTNICK: That's correct.

COWM SSI ONER HOOD: M. Chairman, | just
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want to say sonething. The gentleman made a st at enent
and | forgot your name, sir.

MR. BORTNICK: Onh, Gary Bortnick.

COWM SSI ONER  HOOD: M. Bortnick, you
nment i oned about shoveling snow. | really just want to
make a comment to you. Comunity groups | ook at these
sonetime and while we nay not be able to enforce those
i ssues because everybody actually is not a good
nei ghbor . It was not necessarily intended just to
your specific business, but a |ot of precautionary
nmeasures are put in place for their protection while
not being enforceable. So it's not necessarily
directed at you. |'mpretty sure fromreadi ng the ANC
| etter, but they put those precautionary nmeasures in
pl ace because not everybody is a good nei ghbor.

MR BORTNI CK: | wunder st and.

COWMM SSI ONER  HOQOD: | just wanted to
clarify that for the record. Thank you.

MR. BORTNI CK: And ny back can testify to
that, because last year |I'm the one who did the
shoveling. M. MIler, did you want ne to go through
t hese. There were a nunber of conditions that | woul d
have approached with the ANC, but | didn't know if
that was appropriate or not appropriate. | think a

nunber of these conditions are certainly conmon sense
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and | don't know why they are in ny agreenent with the
ANC.

CHAI RVAN GRI FFI S: Do you have specific
ones that you want to identify? Have you done that?
W can give you tinme if you don't. Actually why don't
you take a nonment to do that as we go to Title 11
Section 2303 for parking |lots.

MR. BORTNI CK:  Ckay.

CHAIRMAN GRIFFI'S: "Parking lots in any
district shall conformto the foll ow ng provisions:

(a) is always devoted to parking. Access
| anes of parking areas shall be paved, naintained with
grade concrete or materials, conbination of materi al s,
and others as if appropriate by the Departnment of
Transportation, structuring equival ent or better, all-
weat her inpervious surface;

(b) parking lots are designed so that
vehicles or any part of vehicles not present over
l'i nes;

(c) no other use woul d be conduct ed;

(d) vehicular access within 40 feet of an
i ntersection;

(e) lighting used to illum nate woul dn't
conflict with anything el se surroundi ng the area;

(f) parking lots shall be kept free of
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refuse and debris; shall be |andscaped; |andscaping
shall be nmaintained in a healthy growi ng condition,
neat and orderly appearance; |andscaping with trees
and shrubs shall cover a mninum of five percent of
the total area, | ot or area determ ned by t he Board of
Zoning for the parking lot..." And it goes on.

There are other provisions that are
attendant to the parking lots but | think that hits
nost of them |Is that clear?

MEMBER M LLER: Yes, thank you.

CHAI RMAN GRI FFI'S: Sure. Okay. Nowlet's
go back to conditions.

MR. BORTNI CK: | would say No. 4. The
reason with No. 4 is we do have a parking |ot
attendant, but he's not a policenan. | don't believe
he has the authority. He facilitate the parking |ot,
but he cannot stand out on MKinley Street and stop a
car for instances who m ght be making an illegal turn.
| brought that up in the past. No. 6, | think Ms.
MIller just brought up or someone brought up about
retrieving and it's to our benefit to retrieve those.

CHAI RMAN GRI FFI'S:  Ri ght.

MR. BORTNI CK: No. 8, "no discharges from
store operations shall be flushed into the alley of

the street.” W haven't done that in 35 years so |
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don't know why we woul d start flushing things down the
al l ey now.

CHAIRMAN GRIFFI'S: It's al so not a Zoning
issues, is it? Ckay.

MR. BORTNI CK: Wll, | guess you just
asked a question. | skipped over nine and ten because
" mnot clear what is a Zoning i ssue and what is just
good conmon busi ness sense that we have to secure.
The Aval on reopened their theater about six nonths ago
and we put signs up "No Aval on parking" because of
this and we don't want to have Aval on theater goers to
park there.

CHAI RMAN GRI FFI'S:  Ri ght.

MR. BORTNI CK: Al t hough we wer e appr oached
by the cormunity to all owthemto use our parking | ot.
| said "Folks, you told ne | can't use it."

CHAI RMAN GRI FFI'S:  Ri ght.

MR BORTNICK: So I'mnot sure if nine and
ten could cone out if it is a Zoning issue.

CHAI RVAN GRI FFI S: What ' s your
under st andi ng of why the conmunity want ed t he changed
par ki ng | ot.

MR BORTNI CK:  When the Aval on was there
inprior years, that peopl e were not using our parking

ot at all hours of the night.
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CHAI RVAN GRI FFI S: But why would the

comunity care about that? Didthey want themoff the
streets and parked in your parking |ot?

MR BORTNI CK: Noise. The novie theater
ends at 11:00 p. m

CHAIRMAN GRIFFIS: | see. So heavy use.
Not your store hour use.

MR. BORTNICK: Right. Non-store use.

MEMBER M LLER: |'m not clear about your
position on nine and ten. Are you sayi ng you'd rather
not restrict the hours?

MR BORTNICK: No, | would rather not have
it in here. W do it anyway. | don't gain anything
by the Aval on parking or anybody. When ny store
cl oses, we lock it up.

CHAI RVAN GRI FFI S: Ckay. Now there's
anot her thing that we weigh with conditions in termns
of although you may not want it and you have a
business that this would certainly be the practice,
but this runs with the parking | ot too.

MR. BORTNICK: Right.

CHAI RVAN GRI FFI S: So conceivably there
coul d be a new user next year and if this ran for five
years. W also keep that in mnd. Okay. Anything

el se that junps out at you that we need to | ook at?
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MR. BORTNI CK: The No. 11 about the

mul ching and screening, we maintain that and al ways
have. Bunpers stops, No. 14. | don't know how
sonmebody woul d possi bly hit an adjoining building. It
woul d have to be an awfully | ong car.

MEMBER M LLER: | don't understand. Do
you have those?

MR. BORTNI CK: There are bunper stops
There's wall s. They would have to go through sone
wal l's. There are bunper stops along the other, but
why it's stated in here, there's not really an
adjoining building. There's an alley in between the
parking | ot and the other adjoining buildings. How
woul d a car park and hit a building? It would have to
go four feet across the alley.

CHAI RMAN GRI FFI'S:  Ri ght.

MR. BORTNI CK: So that one coul d cone out .
The same way with No. 15. No. 19, it's repetitive.
W' ve done the decorative boul der. We've put in
trees.

CHAI RVAN GRI FFI' S: What was t he decorati ve
boul der for?

MR. BORTNI CK: When they came up the
alley, there were trucks that were mssing the turn

So they would make a rut in the alley in the grass
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ar ea.

CHAIRVAN GRI FFI'S: | see.

MR.  BORTN CK: Now if a truck, not
necessarily a MacGuder truck, there's also a paint
store there.

CHAI RMAN GRI FFI'S:  As opposed to bollard
or sone sort of defined -

MR BORTNICK: It's real big. They are
goi ng to know when they hit it. They're not going to
nove it.

CHAIRVAN GRI FFI'S: It's No. 19, decorative
boul der conditi on.

MR BORTNICK: So 19 woul d cone out.

MEMBER  ZAl DAI N: How was it nade
decorative? | have to ask

MR, BORTNICK: It was a pretty rock

MEMBER ZAIDAIN. Was it nice?

MR BORTNICK: It was a pretty rock and
then we planted sonme bushes around it. |f they want
to run over the bushes, they're going to find out that
there's a four foot boul der.

MEMBER ZAIDAIN. So in a way, it was kind
of atrap. They didn't think the boul der was there.
They t hought they would drive through it. Next thing

you know their transm ssions on the road.
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MR. BORTNI CK: \Whatever. So when one of

those paint trucks hit it, they would know that they
had. No. 20, here again |i ke the Chairman just stated
if we were not there in a year so that's sonething
they mi ght want to | eave in.

CHAl RMVAN GRI FFI'S: Yes.

MR. BORTNI CK: No. 21, don't know why

that's in there. W haven't had a probl em

CHAI RVAN CRI FFI S: But 21's the one
they re asking to come out. 1Isn't that correct? The
ANC.

MR. BORTNICK: | thought it was 23.

CHAI RVAN GRI FFI S: Is it 23?2 In ANC s

letter, it says "To be deleted as to user truck seven

damage to the --, 12 additional screen and then it
lists 12 again. Is it all incondition 12, outfl ow of
traffic to 39'" Street? | read that as a typo because

21 tal ks about the trucks exiting across the curb of
39'" Street. Was that your reading in their letter?
MR. McCANTS: Apparently, | think you're
right, M. Chairman. That's apparently is a typo.
CHAI RMAN GRI FFI'S:  And that's supposed to
be condition 21 or sonme other condition?
MR. McCANTS: That is correct. Twenty-

one.
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CHAl RMAN CRI FFI S: Can you turn on your

m ke?

MR BORTNI CK: That woul d nake sense.

CHAI RMAN GRI FFI'S:  Turn on your m ke.

MR. McCANTS: You're absolutely correct.
That shoul d be 12 and 21.

CHAI RMAN GRI FFI'S:  So 21 i s bei ng proposed
to be taken out al so.

MR. McCANTS: That is correct.

MR. BORTNI CK: Then 22, we spoke of.

CHAI RMAN GRI FFI'S:  Ri ght.

MR BORTNICK: O course, 23 was also a
recommendati on to conme out.

CHAl RMAN GRI FFI'S:  Right, of which you're
concurri ng.

MR. BORTNI CK:  Yes.

CHAI RMAN GRI FFI'S: COkay. See that. W're
down.

MEMBER ZAl DAI N Actually | have a
guesti on.

CHAI RVAN GRI FFI'S:  Yes, M. Zaidain.

MEMBER ZAI DAIN:  Goi ng back to condition
9, you started to say sonmething and |I thought | knew
where you were going, but then | got confused. This

condition was put in to limt, is it the hours of
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operations or the hours of the operation of when you
are using the lot?

MR BORTNICK: | think we tied it inwth
what the hours of the store are.

MEMBER ZAI DAIN: (Okay, and that was asked
to you by the conmunity back when this order was
originally adopted.

MR BORTNICK: Yes, it was.

MEMBER ZAI DAI N.  And t hey cane back to you
to say "Even though we asked your store to be cl osed,
we wanted to be able to use your lot after 9:00 p.m"
Did | understand your statenent correctly?

MR. BORTNI CK: That's correct. | just
want to point out that it's also a liquor store. It's
i quor, beer and wi ne.

MEMBER ZAI DAIN.  Ri ght.

MR. BORTNI CK: W are governed by the
District ABC | aws. | believe we can stay open. I
know before holidays we currently close at 9:00 p. m
Before a holiday, you're allowed to stay open an
addi ti onal hour or two.

MEMBER ZAlI DAI N:  So basically what you're
saying is the conmunity asked you to restrict your
hours from a tighter restriction than what you'd

normal ly be allowed to be open.
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MR. BORTNI CK: No, absolutely not. They

asked us to just when the store closes that we don't
keep the | ot open. That's when the store is open.

MEMBER ZAl DAI N: So the hours of your
closing at 9:00 p. m Mnday t hrough Sat urday was your
open policy.

MR. BORTNICK: Right.

MVEMBER ZAl DAI N: But they asked you to
codify that in this order.

MR. BORTNICK: Right. W probably didn't
just pick up on this. W do stay open until 10:00
p.m right before holidays because you're allowed to
by the ABC | aws.

MEMBER ZAI DAIN:  Okay, but as condition 9
- |I"'msorry. Did we change condition 9 to reflect
t hat ?

CHAI RMAN GRIFFI'S:  No, we didn't make any
changes to condition 9, but you raise a very good
poi nt of how many jurisdictions are there for hours of
oper ati on.

MEMBER ZAI DAIN:  That was ny question.

CHAl RMAN GRI FFI S: Are you proposing to
take that out of a Zoning issue?

MEMBER ZAIDAIN. | was trying to get to

what his discussions with the cormmunity were because
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| found it to be somewhat interesting. |f they are
telling himthat they want his parking lot and his
store shut down at 9:00 p.m, did they cone back to
himlater on and say "Hey, why don't you |et us use
your parking lot at 9:00 p.m?"

CHAI RMAN GRI FFI S: The way | read
condition 9 and not having been there, the pertinent
poi nt was obviously the gate not being closed down.
The first sentence says "It will be closed when the
operation is closed" and then they list the hours of
operation alnost as if it's the requirenment of when
that's when the gate cl oses and opens.

MEMBER ZAI DAIN. That's theway | read it.

CHAI RVAN GRI FFI S: | ' m wonderi ng though
and now the way it's witten and all that, that
actually is defining the hours of operation.

MEMBER ZAl DAI N: Ri ght and he's sayi ng.
Tell me if I'mwong about what your understandi ng.

MR BORTNI CK: CGo ahead.

MEMBER ZAI DAIN: | think he says that his
understanding is this is a reflection of the |aw and
| guess under ABC rules you can stay open an hour
| onger around the holidays. That may be the case but
if this provision stays what it is, you' d be in

violation of the order if you do that.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

215
CHAI RVAN GRIFFI'S:  That's right.

MR BORTNI CK: So | would like to take
this out. | would also like to point out that in the
District | don't believe you can make deliveries
before 7: 00 a. m

CHAI RMAN GRI FFI'S:  Ri ght.

MR. BORTNI CK:  And trash pi ckups. It says

Monday t hr ough Sat urday and bet ween 9: 00 a. m and 6: 00

p. m

CHAIRMAN GRIFFI'S: 9:00a.m and 3:00 p. m
on Sunday.

MR. BORTNICK: 9:00 a.m and 6:00 p.m on
Sunday.

MEMBER ZAl DAI N: Vell, | want to keep
delivery separate. I"m just talking about your

general hours of your operation. Delivery is a whole
ot her ani mal .

MR. BORTNICK: Well, | was still reading
No. 9 about the hours of operation.

MEMBER ZAl DAI N: kay. Yes, because |
think he's started to cone in.

CHAIRVMAN GRIFFIS: |I'msorry. | did get
confused here.

MEMBER ZAI DAI N: Because there's nothing

in the order tal king about deliveries.
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CHAI RVAN GRI FFI' S:  Ckay.

MR BORTNI CK: That was No. 10.

MEMBER M LLER: Can | ask a question?

MEMBER ZAIDAIN: |'m sorry.

MEMBER M LLER: Wuld the Applicant be
okay with the first sentence in No. 9 but not the
second sentence?

MR. BORTNI CK: Absol utely.

MEMBER M LLER: Because | think that's
what we're getting at.

CHAI RVAN GRI FFI S: Right. That's where
we' re goi ng.

MR, BORTNICK: | think that was a great
pi ckup by the Chairman.

MEMBER ZAl DAl N: Just to make sure, in
ternms of your conversation with the community, did I
depict that correctly in the sense that they linmted
your business but then they wanted to use your | ot
after they limted your business?

MR. BORTNI CK: No. The second part of
your statement is true. They did want to conme back
and use our parking lot for the Avalon when they
reopened which | did find quite interesting.

MEMBER ZAI DAIN:  After they told you that

they didn't want you --

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

217
MR. BORTNICK: After they told us. They

basically wanted us when the store was closed they
wanted the parking |lot closed, but they did not say
"You're going to open from9: 00 a. m on Sunday norni ng
until 6:00 p.m™

MEMBER ZAI DAI N:  Ckay.

MR. BORTNI CK: They basically just did not
want the parking | ot open all night |ong.

MEMBER ZAI DAIN:  Unl ess they were going to

use it.

MR BORTNICK: That's correct.

MR BORTNICK: | don't want to bel abor the
point. That's what it is. | got what | wanted so
t hank you.

CHAI RVAN &Rl FFI S: | don't want to
m scharacterize the community's i nvol venent. At | east
when we tal k about the community, |I'm tal king about
the ANC, the agency that we interact wth.

CHAl RVAN GRI FFI'S:  Ri ght.

MR. McCANTS: The ANC s interest in this
was just to ensure that there was no undue noi se and
other kinds of distracting elenments after these
various hours that's listed here. That's what their
concern was.

CHAIRVMAN GRIFFIS: Right. Okay. W're
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maki ng a | ot bi gger issue of inportance out of a small
pi ece that we're just trying to figure out without the
representation and w thout having been through the
| ast of what the context was and what the concerns
were. Yes, Ms. Mller.

MEMBER M LLER: We don't have anybody here
fromthe community to testify on this. So we'll just
have to take this with a grain of salt, but when
you're tal king about "they" were you neaning that
"they," the ANC, wanted the community to be able to
use the parking |ot when the Aval on was opening or
not? O did you nean sone nenbers of the comrunity
did and sone nenbers don't want it open or what?

MR. McCANTS: The ANC did not and never
asked that they use the parking | ot after hours. That
was never their intent.

MEMBER M LLER: Ckay. | have a question
on a different condition which is No. 23 which nay be
goi ng out. The |ast sentence says "The Applicant
shall take and maintain mnutes of the quarterly
neetings and submit those mnutes upon filing for
conti nuance of special exception." | gather that's
what this is. | don't recall seeing any minutes in
the record. What's the story with that?

MR. BORTNI CK: Ckay. The story with that
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is after 1998 | net with an ANC rep. |1'd go down to
the store and we'd walk the property and | did nmake
some personal mnutes for our file and | believe |l did
send a copy over to the ANC. Over the course of the
|ast three years, | called and said "Wuld you all
like to have a neeting?" They were supposed to cal
and they said "There's no reason to neet. There are
not problens."

So we haven't had a neeting in a nunber of
years. W have a good working relationshinp. | f
there's a problem they either go in and talk to ny
store nmanager or they pick the phone up and they cal
nme or ny partner. So there aren't any m nutes to show
you.

MEMBER M LLER: Ckay. Thank you.

CHAI RVAN GRI FFI S: Good. Any ot her
guestions of the Board at this tine? Let's go to the
OP's report.

MR MOCORE: Cood afternoon, M. Chairman
and nmenbers of the Board. |'mJohn More, OP. The OP
is standing in support of the application. There are
a coupl e of questions that | reconmend for the Board.

CHAI RMAN GRI FFI'S:  CGood.

MR MOORE: Pl ease take a | ook at the DDOT

report.
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CHAl RVAN GRI FFI'S:  Yes.

MR MOORE: The OP toured the site with
DDOTr and the nanager of MacG uder's. The things
reflected in the DDOT report | think you should
consider. If you |look at the bottom of page three in
the OP report, there's a photograph.

MR. McCANTS: Excuse ne.

CHAl RMVAN GRI FFI'S: Yes.

MR. McCANTS: W never got a copy of that
report. Do you have an extra copy?

CHAI RMAN GRI FFI'S: Do you have the DDOT' s
report?

MR. McCANTS: No, | don't have this one.

CHAI RVAN GRI FFI S: Is that the one you
don't have?

MR. McCANTS: Yes, or OP report.

CHAI RVAN GRI FFI'S:  You don't have the OP
report either.

MR. McCANTS:  No.

MR. MOORE: He can have mi ne.

CHAI RVAN GRIFFI'S:  Those were submitted
timely in the record. It's Exhibit No. 25 and then
Exhibit No. 24 is DDOI. They' ve been in the record.

MR MOORE: 1'Il be glad to give you this

copy once |'ve made a coupl e of points here.
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CHAI RVAN GRI FFI' S:  Ckay.

MR. MOORE: Again, M. Chair, if you |l ook
at the photograph on the bottom of page three, this
shows the alley regarding the bunper stoppers.

CHAl RMVAN GRI FFI' S: Yes.

MR MOORE: |f you | ook, there are none.
W' ve asked the Applicant at that tine if they would
consider putting sone there because theoretically a
car could park there either at the front or back end.
The rear of the car if it went all the way up to this
curb is in the alley.

CHAI RVAN GRI FFI'S: | see.

MR. MOORE: So we wanted the bunpers to be
put there to prevent cars from doing that. I f you
| ook at the photograph on the top of page eight at the
entrance to the site, there's no sign that says
"Entrance.” W asked them and they agreed to wite
"Entrance" on the pavenent itself. That should be in
t he DDOT report. Your manager agreed that they would
do that.

MR. BORTNI CK:  Ckay.

MR MOORE: So | would caution in those
areas of things that are referenced in the DDOT report
that they are stating as conditions although they

shoul d be picked up in 2303.
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CHAI RMVAN GRI FFI S: Good, i ndeed. |

that's going to be difficult relative to that, let's
get copies of that stuff out. Does anyone have a nice
cl ean copy? That's excellent coments on that.
MEMBER ZAI DAIN: | had a quick question.
As | reading this, | was trying to envision this and
| " m | ooking at the DDOT report which you brought up.
To nake sure |I'm clear, the arrow marking on the
driveway off MKinley Street is needed to reinforce
that the vehicular exit is prohibited from that
driveway. That arrow would not be in the right-of-
way. Correct? That would be within the parking | ot.
MR. MOORE: Wthinthe parking lot, right.
MEMBER ZAI DAIN: Okay. So essentially if
| understand you correctly, there are three issues
t hat you brought up in OP's report and DDOT's. One i s
t he crosswal k mar ki ngs between the parking | ot and t he
entrance to the store to be repainted.
MR. MOORE: They agreed to do that also.
MEMBER ZAl DAl N: | under st and. Then a
narrow nmarki ng on the driveway off McKinley Street is
needed to enforce that vehicular exit from that
driveway and then you just nentioned the bunper
st oppers.

MR, MOORE: Yes.
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MEMBER ZAI DAIN. So there are real ly these

t hree i ssues have been brought up aside fromthe fact
that you recomrended approval. Did | take words out
of your nout h?

MR MOORE: There was one area that
Applicant couldn't control. Peopl e come east on
McKi nl ey and make a | eft into the parking I ot. One of
t he nei ghbors cane out and told us that it created
havoc there. So DDOT is going to put first a second
no left turn sign. There's one of the north side of
t he bl ock now. They are going to put one of the south
side to di scourage people fromtaking a |left into the
ot from McKinley. W told the neighbor that we'd
make sure that was put in there as a condition.

CHAI RMAN GRI FFI'S:  Okay.

MR, MOORE: So that will be changing in 30
days.

CHAI RVAN GRI FFIS: Good. M. More, do
you have any comments on sonme of what you' ve heard
today with the Board running through conditions
out si de of those you' ve already nentioned? Basically
you' re sayi ng mai ntai n the bunper stop condition which
isin there already. Any of the others?

MR MOORE: To be appropriate and

di plomatic at the sane tine, | would recomend as you
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said that the Applicant adhere strictly to the
conditions of 2303 because in nany cases, they did
neet the test as indicated in the our report, but just
mar gi nal | y.

CHAIRVAN GRI FFI'S: | see.

MR, MOORE: So | think they should
definitely | ook at 2303 instead.

CHAI RMAN GRI FFI'S:  Okay. Thank you.

COW SSI ONER HOOD: M. Chai r man.

CHAl RMVAN GRI FFI'S: Yes.

COW SSI ONER HOOD: | wanted to ask M.
Moore al so. Do you have a comment on what the
Applicant is asking for? He's obviously negotiated or

what was reconmended was five years and he just stated

that he wouldn't mnd having ten. Do you see any
probl ens?

MR MOORE: W took that under
consideration and as | just indicated because the

Applicant nmet the conditions but not greatly nmet the
conditions, we didn't recormend a greater period.

COWM SSI ONER HOOD: Okay. And | al so just
wanted to thank you for your report. | think the
pictures really add to the report and give nme sone
i nsights on actually what's going on. Thank you.

CHAl RMAN GRI FFI S: | ndeed. Ms. MIler.
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MEMBER M LLER: I j ust want a

clarification. Did you say they net the conditions
but marginally?

MR, MOORE: Yes.

MEMBER M LLER: Can you just el aborate a
little bit nore on that?

CHAI RMAN GRIFFI'S: He was just saying it
wasn't as good as it could be.

MR MOCORE: Sone of the areas nentioned
there are ruts which were not all inthe alley. Again
if you | ook at the photograph on page three, you see
where there's a big scar on the parking lot that's
been repaired. The |lot should have been done. You
have several areas on the | ot where they have actual ly
taken care of where there was a divot or sonething
which is neeting the standards but mnimally. | guess
| would want to take another look at it in shorter
timeframe than ten years because that's not going to
get any better. But againif they took care of what's
under 2303, there would be no problens.

CHAI RVAN GRI FFI'S:  Understood. Are there
any ot her questions for OP? Does the Applicant have
any cross exam nation of the OP? Any questions?

MR. McCANTS: No questions.

CHAI RMVAN GRI FFI S: kay. Good. Thank

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

226

you. That does take care of the DDOT report also. |
don't have any other notes of attendant governnent
reports on this application. Let's go to as we've
talked to now the extensive of the ANC 34-G report
which is Exhibit No. 22. They had listed in the
proposed changes to conditions and al so enunerated
their support of this and this was appropriately and
timely filed. Is that correct? W're all set there.
Good.

That's all the submissions | have
regarding this application. O course it goes without
saying that there was a previous order wth the
condi tions which we've been goingtoisinthe record.
Let's go to any closing renarks.

MR. McCANTS: M. Chairman, we sinply ask
the Board to grant the application wth the
nodi fications as indicated here for a period of ten
years.

CHAl RMAN GRI FFI S: | see. Ckay. Two
choi ces, Board. Let ne have an i ndi cati on whet her you
want to proceed today or we can set this for decision
maki ng next week. What we can do is actually have the
proposed conditions or Kkeep the record open for
proposed conditions fromthe Applicant. | think we're

going to need additional tine to deliberate and craft
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all these conditions. It would be wise just to set
this for a decision on Tuesday, if that's anmenabl e or
|"mopen if we want to try and fly through this right
now.

COWMM SSI ONER HOOD:  The only i ssue | have,
M. Chairman, if we would nove right nowis this tine
i ssue.

CHAI RMAN GRI FFI'S:  Okay.

COWMM SSI ONER HOCOD: | woul d right nowl i ke
to see it at five years and renmain five years.

CHAI RMAN GRI FFI'S:  Okay.

COVMM SSI ONER  HOQOD: First of all, they
brought it up earlier and why | understand they may
still be conpliance, but | think it needs to be
revisited a | ot sooner sonetinmes than later. That's
why | would be ready to proceed or if not. \Watever
is the Board' s pl easure.

CHAI RMAN GRI FFI'S:  Any ot her comments or
guestions?

MEMBER ZAl DAI N: I'm in a simlar
position, M. Hood. |'min the same position with him
on the timng and then as long as we address the
i ssues raised DCOP and DDOT, | would be ready to
proceed.

CHAI RVAN GRI FFI'S: You want to nove today?
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Ckay. I'"m fine. Let's entertain a nmotion if the
Board is so inclined to do it.

MEMBER ZAl DAI N: Can we nove under a
notion and then have the conditions el aborated after
t he notion?

CHAl RMVAN GRI FFI' S: Yes.

MEMBER ZAI DAIN. Ckay. Then I'Il nove to
approve Application No. 17069 pursuant to 11 DCVR §
3104.1 for a special exception to allow an accessory
par ki ng | ot which was | ast approved by BZA Order No.
16233 in July 1998 under Section 214 at prem ses 3831
McKinley Street, NW wth conditions as to be
di scussed by the Board.

VICE CHAIR ETHERLY: Second it.

CHAI RMAN GRI FFI'S:  Thank you. Let's run
t hrough the conditions and attend to your notion, M.
Zai dai n. First of all, condition one would be for
approval of five years. |Is that correct?

MEMBER ZAI DAIN:  Correct.

CHAl RVAN GRI FFI'S:  Condition No. 2 would
be a parking attendant from MacGuder's shall be
present on the |l ot during all hours of operation. |Is
that correct? That's current Condition No. 3.

MEMBER ZAI DAI N Hang on just one second.

MEMBER M LLER Is it all right if we
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clarify that the current Condition No. 2 woul d now be
out for deliberation purposes?

CHAI RMAN GRI FFI'S:  Exactly.

MEMBER M LLER: What | think what we're
doing is working with that order.

CHAl RVAN GRI FFI'S:  That's correct. Two is
to be renmoved so that Condition No. 2 in your notion,
M. Zaidain, is actually current Condition No. 3 which
is that a parking attendant would be present in the
| ot during all hours.

COW SSI ONER HOOD:  The core hours which
is what the ANC had asked for.

CHAI RMAN GRI FFI'S: Ckay. |'msorry. The
core hours.

COW SSI ONER  HOQOD: Do we define core
hours or can we say just core hours in general? Are
the core hours 10:00 a.m to 6:00 p.m?

MR BORTNICK: That's correct.

COWM SSI ONER HOCD:  Ckay.

MEMBER M LLER. Do you want to put that in
or do we want to leave that for flexibility?

CHAI RVAN GRI FFI'S:  No, core hours don't
nmean anything a year fromnow. | think we ought to
have a tine in there.

MEMBER M LLER. Ckay. So that was 10:00
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a.m to 6:00 ppm?

COWM SSI ONER  HOQD: 10:00 a.m to 6:00

p. m
MEMBER ZAI DAIN: Do you want to conti nue,
M. Chair?
CHAIRMAN GRIFFIS: Sure. I'Il help you
out . There were some questions about renoval of

Condi tion 4 which seens to now give a job description
of what the parking attendant is supposed to do. So
it's been proposed for that to be renoved.

MEMBER ZAI DAIN: | woul d agree, M. Chair.

CHAI RMAN GRI FFI'S:  Okay.

MEMBER M LLER. Sorry, but | thought the
first sentence mght be in. That there would be a
parking attendant to nonitor the <cars but the
description following would be out. It gets into
monitoring traffic beyond the parking | ot al nost.

CHAI RMAN GRIFFIS: Okay. |If that's the
case, then that should be added to Condition No. 2.
W don't need two conditions saying that the parking
attendant needs to be there and they need to nonitor
an entry of cars as a second condition. Wuld you
agree?

MEMBER M LLER: Right. Yes.

CHAl RMAN GRI FFI S; So | think we coul d
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Are we taking the

Yes. The first line

just —- | don't know.
COW SSI ONER  HOCD:
first line of Nunmber 47?
CHAl RMVAN GRI FFI S:
No. 4 will go into the condition above it.

COW SSI ONER  HOOD:
signi ficance.
CHAI RVAN GRI FFI S:

MEMBER ZAI DAI N: I

| don't see the

Me, either.

t clarifies what the

attendant is doing. It's fine. Let's nove on.

CHAI RMAN GRI FFI S: W can go down.
| ndeed.

MEMBER ZAI DAIN:  No. 5.

CHAI RMAN GRI FFI'S:  No. 5, "Parking on the

subj ect |ot shall
MacG uder's supernarket." |
mai ntai ned. That's the intent.
MEMBER ZAI DAI N:

CHAI RVAN CGRI FFI S:

MEMBER M LLER

going a little fast for me. Maintai ned.

the whole No. 5 or just up to the supernarket?

want to be cl ear what you' re doi
on the subject | ot shal

of MacGruder's supernarket."

be exclusive for

t hi nk that

l'm sorry.

W didn't

the patrons of

can just be

Ckay.

Si x was going to be --
You' re just
Do you nean
| just

ng on No. 5. "Parking

be excl usive for the patrons

really talk
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about what is it except on Sundays. "Only five spaces
shall be reserved for enployees of MacGuder's."

CHAI RVAN GRI FFI S: Let's just add it's
"for the patrons and enployees.” | don't know why
we're going to mcro-manage all this stuff. That's
three. Condition No. 6 was going to be --

VICE CHAIR ETHERLY: | believe you were
suggesting, M. Chair, the elimnation of the first
sentence of current Condition 6.

CHAl RVAN CGRI FFI S: That's right. we' ||
pi ck up former Condition No. 6 saying "Policing of the
| ot shall include the retrieval of the shopping carts
in the nei ghborhood streets and renoval of debris in
alleys and areas imediately adjacent to the lot."
There it is.

MR BORTNICK: M. Chairman.

CHAI RMAN GRI FFI'S:  Actually, | can't have
you tal k because we're actually under a notion and
deliberating. M. Mller

MEMBER M LLER: I'msorry. | just want to
discuss No. 5inrelationto No. 9. W really didn't
tal k about No. 5, "Parking on the subject |ot shall be
excl usively for patrons and enpl oyees of MacG uder' s"

whi ch nmeans that they never can | et anybody el se park

there for any other purpose. | don't knowif that's
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really necessary for any adverse inpacts on the
comunity. | guess we've touched a little bit upon
Aval on parking and that was never resol ved. | " m not
sure why we should do that.

CHAI RVMAN GRI FFI'S: Wl l, it does find the
face of good business practice if they are only
allowed to use it when the store is open. Right? |
can inmagine that the store is not going to allow
anyone el se to park there unless they are shopping in
their store because why would they? | nean if a

cust oner cones, they are going to want to have a pl ace

for themto park. GCkay. W'I|l break our own rul es.
MR. BORTNICK: | just wanted to say that
there's a nunber of shops. W don't stand al one.

| " ve personally asked people not to | eave the | ot and
go to the paint store or the cleaners or the bank.
You don't want to hear what the custoners have said.
"“I'"ve been shopping here for 30 years and you don't
tell me that | can't walk to your..." It really is
silly.

CHAI RMVAN GRI FFI S: Ri ght . G ve them a
copy of our order. | understand. That's your point.

MEMBER M LLER: That is part of my point.

It's part of the community and | guess we haven't

heard testinony as to why that's inportant to limt.
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CHAI RMAN GRI FFI'S:  Here's what | propose.

W have 23 of these things to get through. W have a
case that's starting at 1:00 p.m W need to have
lunch. We also need to prepare for our afternoon
M. Zaidain, |I'mgoing to ask if you wouldn't mnd
tabling your notion at this tinme in which case we
could pick it up under special public neeting on
Tuesday.

MEMBER ZAIDAIN: Yes. That seens good.
I"mstill in support of the application. | think we
need sone additional tine and possi bly sone additi onal
i nformati on dependi ng on how the Board feels on this
appl i cation.

CHAI RVAN GRI FFI'S: Not information. W' ve
cl osed the record right now.

MEMBER ZAI DAI N:  Ckay.

CHAI RVAN GRI FFI' S: W need addi tional tine
to deliberate.

MEMBER ZAI DAIN.  Okay. We should set it
for decision naking. Maybe | nmade that notion in a
hasty fashi on.

COW SSI ONER  HOCOD: M. Chai r man,
unfortunately I will not be here next Tuesday, but |
won't be able to see the addition to the crafting.

|"mjust trying to see how | can have ny invol venent
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because I'mdefinitely supportive of the application

CHAI RMAN GRIFFI'S: W will work on getting
your i nvol venent.

COMM SSI ONER HOOD:  -- with the exception
of the tine. W can craft the additions.

CHAI RMAN GRI FFI'S:  Exception of the tineg,
do you nean the tine period of the order?

COWMM SSI ONER  HOQOD: What  Appl i cant
pr oposed.

CHAI RVAN GRI FFI'S: Wl |, the notion before
us was for five years.

COWM SSI ONER HOCD:  Ckay.

CHAl RVAN GRI FFI'S: W' || make sure that if
you're not in attendance, we'll cover that. Not to
worry.

COWM SSI ONER HOOD:  Ckay. Good.

CHAI RVAN GRI FFI S: Any questions then?
|"msorry to do this. It is our difficulty because
our norning ran so far over.

M5. MONRCE: M. Chairnan.

CHAI RVAN GRI FFI'S:  Yes, Ms. Monroe.

M5, MONRCE: Do you want proposed
conditions fromthe Applicant? | just think it m ght

be a good idea because they are nore aware of the
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si tuation.

CHAI RVAN CGRIFFI'S:  Yes. Indeed. W'l
| eave the record open for proposed conditions that you
can provide us. Those need to be in by close of
busi ness tonorrow or Thursday we can give you.
O herwise we will not seethem |I'mtryingto dothis
as quickly as possible so we're setting it for a
special public neeting next Tuesday. The Board
receives things out of the Ofice of Zoning on
Wednesdays so if you can get it in tonorrow. |f not,
if you could give anindicationthat it will be in the
O fice of Zoning by 3:00 p.m which is what we set now
for the deadline, please update them on when it's
comng in. Then we'll be able to deal with it at that
poi nt .

MR. McCANTS: Al right. W'IIl have it in
by Thur sday.

CHAI RMAN GRI FFI'S:  Okay.

MEMBER ZAI DAIN:  And, M. Chair, just to
make things clean. This is a procedural issue, but |
think in order for us to accept additional information
| need to withdraw nmy notion. So I'mw thdrawing it.

CHAIRVAN GRIFFIS: Is that correct?

MEMBER ZAIDAIN: Yes, I'Il withdrawit.

CHAI RMAN GRI FFI'S: Okay. So withdrawthe
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not i on.

MR.  BORTNI CK: Do you need us next
Tuesday?

CHAI RVAN GRI FFI S: No, it's a public
neeting. There won't be any additional testinony.

COW SSI ONER HOOD: M. Chairman. Let ne
just interrupt.

CHAl RMVAN GRI FFI'S: Yes.

COWM SSI ONER HOOD:  If they are going to
craft sonme conditions, | think because we think it's
a straight through case and we're trying to get
through with it, but the ANC woul d al so have to have
an opportunity to | ook at those conditions. |Instead
of us rushing it, why don't we nobve it to your
deci sion neeting on December 2"? \Wen is the next
deci si on neeti ng?

CHAI RVAN GRI FFI'S:  The 4'".

COWM SSI ONER HOOD: | think that way we
woul d be covered all the way around.

MS. BAILEY: It's Decenber 2"

CHAI RMAN GRI FFI'S:  Okay.

COW SSI ONER HOOD:  Not to nention | wl|
be here.

CHAI RVAN GRI FFI'S: When does t he ANC neet ?

MEMBER M LLER: They can have a speci al
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neeti ng.

CHAI RMAN GRI FFI'S:  Okay.

COVMM SSI ONER HOOD:  That ANC havi ng served
with Ms. Renshaw neet twice a nonth, don't they?

CHAl RMVAN GRI FFI'S: Yes.

COWM SSI ONER  HOOD: They should be
appl auded.

CHAIRVAN GRIFFI'S: So be it. W'Ill |eave
the record open for the proposed conditions for the
Applicant and the ANC. | guess the Board will make an
extra effort onits part based on the scheduling tines
that we've had this norning to notify the ANCthat the
recordis |eft open for themto subnit in the proposed
cour se. You ought to check in with the Ofice of
Zoning if the ANC doesn't send themto you. Yes.

MR BORTNICK: M. Chairman, | would Iike
to just point out that | have established a very good
relationship with the ANC over the past years. I
woul d just assunme to go with the five itens that they
wanted that they agreed to renove. | don't want them
thinking that | cane down here and pulled an end-
around. You and some other fol ks --

CHAIRVAN GRIFFIS:  I'msure the ANC wi ||
know who to bl ane. | understand your concern. I

think we can nake that known that the Board has
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entertai ned changi ng sone of the conditions based on
the fact of (1) our jurisdiction and there are things
inthere we can't condition. As the Chairman of this
Board, | don't think I can have this Board adopt them
and continue on with a condition. (2) W were | ooking
at clarifying some of the other conditions. MVs.
Monr oe.

M5. MONROE: | was going to say | think
you can nake it clear to the ANC that sone of these
conditions were appropriate five years ago, puttingin
a boul der, but they are no | onger appropriate and t hey
did not say anything about that. So we want to make
sure that everybody's on the same page and knows
what's goi ng on.

MR. BORTNICK: Ckay. | just don't want
them thi nking | turned anything around.

CHAI RMAN GRI FFI'S:  Yes. W don't have any
difficulty making that part of the record. So we'll
make sure that the ANCis well aware of where this is
coming fromand who started this trouble.

MR. BORTNI CK:  Ckay.

CHAI RMAN GRIFFI'S: | think they will have
no troubl e believing that.

MR. BORTNI CK: If | knew it would be

twelve mnutes, | would have brought Ilunch for
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ever ybody.

CHAI RMAN GRIFFI'S: Right. Exactly.

MS. BAILEY: M. Chairman. Excuse ne.

CHAl RMVAN GRI FFI'S: Yes.

MS. BAILEY: Just so that | can be clear.
W're having a decision on Decenber 2™ at your
neeting. |s that correct?

CHAl RMVAN GRI FFI'S: Yes.

MS. BAILEY: And we're asking for the ANC
and the Applicant to respond. When are those
responses to be filed?

CHAI RVAN GRI FFI'S:  Now we can nove it out
and it can be later, frankly at the last minute
whenever that is for you. Could it be the Wdnesday
bef or e?

MS. BAILEY: The Wednesday before, that's
the day before Thanksgi ving. That may not be so
good. How about the Mnday?

CHAI RMAN GRI FFI'S:  Ckay.

MS. BAILEY: The 24'"

MR. McCANTS: When the submi ssions shoul d
be fil ed.

MS. BAILEY: Subm ssions.

CHAI RMAN GRI FFI' S:  Yes, that's next Monday

SO0 you bought two days.
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MR. McCANTS: Ckay.

CHAI RVAN GRI FFI S: Al right. s that
clear?

M5. BAILEY: Are we going to hold the ANC
to that as well?

CHAl RMAN GRIFFI'S: | don't know how we do

COWMM SSI ONER HOOD: | think they neet the
4" | don't want to sound |ike an expert on the ANC,
but | think they neet the second and fourth Mondays of
t he nonth.

CHAI RVAN GRI FFI'S: Let's see what we can
do. Up until the first, we'll take it fromthe ANC

MS. BAILEY: Ckay.

CHAI RMAN GRI FFI S: Thank you. Ve
appreciate that. GCkay. |s there any other questions,
clarifications onthat? Very well. Anything else for

the norning session, Ms. Bail ey?

MS. BAILEY: No, M. Chairman.

CHAl RVAN GRI FFI'S:  Excellent. Then let's
adjourn the norning session of 18 Novenber 2003.
Thank you very much. Of the record.

(Whereupon, at 12:48 p.m, the above-

entitled matter recessed to reconvene at

2:16 p.m the sane day.)
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AF-T-EERNOON S-E-S-S-1-ON
2:16 p.m

CHAIRMAN GRIFFIS: On the record. \Very
well. As we have cone back to a bit of normalcy, |et
nme update what we're going to do today in terms of
schedul e. W have the special public neeting set for
1:00 p.m Not boring youwith all the details, we are
going to nove that to the 25" of Novenber which will
be at 9:00 p.m to decide a notion on the appeal which
is Case No. 17054. As we have two appeals in the
afternoon, | think we need to get right into those and
nove ahead with it.

The other is also if I'"mcorrect set for
a schedul ed heari ng dependi ng on whi ch way t he notion
goes on January 27'" So we're not in any way
i npacting that continuing schedule. So |l think that's
probably the nost appropriate thing to do at that
tinme.

Wth that, | can call then to order the
afternoon session of 18 Novenber 2003. This is of
course the Board of Zoni ng Adj ustnents of the District
of Columbia. M nane is Geoff Giffis, Chairperson.
Joining me today is M. Etherly, Vice Chair, M.
MIller. Al so here as Mayoral appointee representing

t he Zoni ng Commi ssion is M. Hood and representing t he
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Nat i onal Capital Pl anning Comm ssion is M. Zaidain.
Copi es of today's hearing agenda are avail abl e to you.
They are |located at the door where you entered into
t he hearing room

Let me run through a few things which you
all may be famliar with but should all be aware of.
Al'l cases before the Board O Zoni ng Adj ust nent are of
course public, but they are all recorded also.
Therefore | ask several things of you. First of all,
if everyone would turn off their cell phones and
beepers at this time so we don't disrupt the
pr oceedi ng.

Secondl y, when you conme forward to speak
to the Board, you will need to fill out two wtness
cards. Wtness cards are avail abl e at the tabl e where
you entered into the hearing roomand there are sone
in front at the witness table. Those two cards go to
the recorder who sits to our right. Al so when
addressing the Board once, the first time you do,
you're going to need to provide your name and your
address for the record so that the recorder knows who
to give credit to all the very inportant substantive
things you will tell us.

The order of procedure today for the

appeal s of which we have two today. First, we have
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statenents and then wtnesses of the Appellant.
Second is the Zoning Adm nistrator as the Governnent
official's case. Third would be the owner or the
| essee or the operator involved. Fourth would be the
ANC wi t hi n which the property is |ocated. Fifth would
be the intervenor's case and sixth would be rebuttal
and closing statenents by the Appellant.

It should be absolutely clear this is
di fferent than a speci al exception or vari ance neani ng
t here are not persons that testinony either in support
or in opposition. That will be clear in a few of the
specifics of the cases as we go through it. | wll
make a poi nt of addressing that. Cross exani nation of
course of witnesses is allowable by those that are
participating as parties in a case or intervenors.
The ANC as | stated within which the property is
| ocated is automatically a party and a participant in
t he case.

The record of all our cases will be cl osed
at the concl usion of the public hearing except for any
mat erial that is requested by the Board. That will be
very specific material that woul d be requested and it
will be very specific on when that information is to
be provided into the Ofice of Zoning.

O course, it should go w thout saying
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that after that is received, no other information is
accepted into the record. That's inportant because of
course the Board nust deliberate solely on the record
that is created before us. It is very inportant to
pay attention to subm ssions and what is required
while the record is still opened.

The Sunshine Act requires that this Board
conduct all hearings in the open and before the
public. W can however enter into executive session
according to our own procedures in the Sunshine Act.
That woul d be for purposes of review ng the record or
deliberating on a case. As |'ve stated as the record
is created before us, all our deliberations and the
deci si on on each case has to be based on that record.
Therefore we ask that peopl e present today not engage
Board nmenbers in any conversation which may give the
appear ance of gaining additional information outside
of the record that is created.

| consider any prelimnary matters at this
time. Prelimnary matters are those which relate to
whet her we should as the Board hear a case today and
for any nunber of reasons if there are notions for
continuance or wthdrawal or whether proper and
adequate notice has been provided or anything else

that you might think nmay stop us fromproceeding this
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af t er noon. If you have a prelinmnary matter, now
would be the tine to raise it. You can give an
indication to the Board by just coming forward and
having a seat. | will say a very good afternoon to
Ms. Bailey and M. My fromthe Ofice of Zoning and
ask if there are any prelimnary matters that they are
aware of for the Board at this tine.

MS. BAILEY: M. Chairnman, good afternoon.
No, sir, there are not.

CHAI RMAN GRIFFI'S:  Very well. Yes?

MS. GESALTI G LBERT: Yes, Laura Gesalti
G |l bert, representing the Departnent of Consuner and
Regul at ory Affairs (" DCRA") and t he Zoni ng
Adm nistrator. | would just like to nake nention of
one itemsince you stated that the Appel |l ant woul d put
on the Appellant's case first in terns of the order of
t he proceedi ngs.

In nmy prehearing statenent to the Board
that was filed | ast week, | had made a recommendati on
to the Board begi nning on page 14 and continuing on
page 15. The gist of my suggestion was that - |
purposely didn't do it in a notion because | thought
that then we'd be arguing a notion for hours and |
didn't want to do that - essentially there seemto be

several legal issues here which really need to be
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determi ned and that there's really no need to get into
testinmony on a couple of these issues. Once those
| egal issues have been determ ned, then of course
depending on the outcone or the Board' s decision on
the legal issues, then the testinony would be
appropri at e.

CHAIRMAN GRIFFI'S: Al right.

M5. GESALTI G LBERT: | just wanted to
reiterate that point because that would definitely be
inthe interest of judicial econony and order and time
and so on.

CHAI RMAN GRIFFI'S: Good. Are there any
other prelimnary matters that people are aware of in
the second case in the afternoon, the Appeal of
Advi sory Nei ghborhood Comm ssion 2E, 170347 Any
other? Okay. Very well then. 1'mgoing to call the
case and then we're going to talk about this within
t he case hearing.

MS. BAILEY: M. Chairman, are we calling
t he Stanton Park Nei ghborhood Associ ati on case?

CHAIRVAN GRIFFI'S: Isn't that first on the
schedul e?

MS. BAI LEY: Yes, sir, but | heard you
tal k about the second case in the afternoon.

CHAIRMAN GRIFFI'S: Right. | just wanted
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toseeif there are any other prelimnary matters that
we needed to take up before we call the case.

MS. BAILEY: Ckay. That is Appeal 17043
of the Stanton Park Nei ghborhood Associ ati on pursuant
to 11 DCVR 88 3100 and 3101 from the admi nistrative
deci sion of the Zoning Adm nistrator in the issuance
of Certificate of Occupancy ("C of O') Permt Nos.
C051289 and C051290 to the Capitol Hill Healthcare
Group dated March 26, 2003 for Comunity Residents
Facility and Hospital. That's 60 beds and 60 parking
spaces respectively. Appel l ant alleges that the
Zoning Administrator erred by issuing the Cccupancy
Permits where the proposed use is in violation of the
par ki ng requirenents. The subject premses are
| ocated at 700 Constitution Avenue, N.E. It's also
| ocated i n Square 895 on Lot 76 and it is also | ocated
inthe R5-D District. Al those persons wishing to
testinmony today would you please stand to take the
oat h?

(Wtnesses sworn.)

MS. BAILEY: M. Chairman, there are two
requests for intervenor status in this case.

CHAI RMAN GRI FFI'S: I ndeed. First, are you
i ncl udi ng the ANC?

MS. BAILEY: There's a request fromANC 6-
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A and also fromthe St. Janes Parish, Fr. Richard E
Downi ng.

CHAI RMAN GRIFFI'S: Right. M. Mnroe, we
don't require an application for status in an appeal
fromthe ANC, do we?

M5. MONRCE: Ask nme that again. Wat did
you say?

MEMBER M LLER: If | can coment on this,
M. Chai r man.

CHAI RMAN GRI FFI'S: O course.

MEMBER M LLER There are two ANCs
involved in this case.

CHAI RMAN GRI FFI'S:  Ri ght.

MEMBER M LLER One is located within
where the property is located. The other ANC which is
requesting party status is across the street fromthe
property.

CHAI RVAN GRI FFI'S:  So we have a borderline
ANC. kay. Any questions or clarification of the
second fromthe Board?

MEMBER M LLER: There's case |aw that
supports giving great weight to an ANCthat's | ocated
across the street froman effected property. | don't
think there should be a question whether or not they

get party status. That's ny position.
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CHAI RMAN GRIFFI'S: Okay. Ohers?

COVM SSI ONER  HOOD: | would just concur
with nmy coll eague, M. Chairnan.

CHAIRVAN GRIFFIS: So the belief of the
Board is that sonmehow the two ANCs woul d represent
different views or rather the fol ks across the street
woul dn't be represented in their view in the other
ANC.

MEMBER M LLER: | don't think one ANC
woul d represent the interests of another ANC. | think
that the conmunities of both ANCs are affected and
bot h shoul d parti ci pate.

COWMM SSI ONER HOOD: | woul d al so say t hat
while |"mnot that versed on the appeal process but in
the past when there's an abutting ANC and they've
filed to participate in the past, | know the
Commi ssion and | believe the Board also has ruled
favorably and al so gi ven them st at us.

CHAIRVAN GRIFFI'S: | think in terns of the
Board' s proceedi ngs, you' d probably find nore contrary
to that, but | understand your point. Gkay. Anything
el se fromthe Board?

COWMM SSI ONER  HOQOD: | f you notice, M.
Chairman, | preface nyself by saying the Conm ssion

first.
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CHAl RMAN GRI FFI'S: I ndeed. | did notice.

MEMBER ZAI DAIN. | have a question

CHAI RVAN GRI FFI'S:  Yes, M. Zaidain.

MEMBER ZAl DAI N: "' m apol ogi ze. ' m
searching through nmy fil e | ooking for the applications
and | do not see them

CHAI RMAN GRI FFI'S:  Exhibit No. 22 is the
ANC. It alsois statedintheir |etter of Exhibit No.
23.

MEMBER ZAI DAIN. Okay. Well, | guess ny
general questionis thisis different froma variance
and speci al exception proceedi ng where the standards
are different. M question would be to Ms. Ml ler
| understand the case |aw supports it. It doesn't
entitle it. \What's the benefit of having both ANCs
involved when they are nore than likely going to

advocate the same exact position?

MEVMBER M LLER: | don't think that's
obvi ous. | think that comrunities can be affected
depending on where they are | ocated. VWhere |I'm

drawing fromis a Court of Appeals decision which |
think is fairly controlling. |In Georgetown Residence

Al liance, they cited Neighbors United For a Safer

Community v. D.C. Board of Zoning Adjustnent. They
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said which | think is pretty straight forward that
"This court held that the views of the ANC whose area
was directly across the street from the proposed
facility were entitled to great wei ght under Section
1-261. Qur rationale was that the BZA s decision
affected both ANCs and that therefore the witten
reports of both ANCs were entitled to great weight."

MEMBER ZAl DAI N: So the case |aw does
support an entitlenent.

MEMBER M LLER: It does because of the
proximty.

CHAI RMAN GRI FFI'S:  Was that an appeal ?

MEMBER M LLER: Yes. Which one? Both of
t henf?

CHAI RMAN GRI FFI'S:  The | ast case you j ust
cited or were they variances?

MEMBER M LLER: | believe it's an appeal .
Nei ghbor Groups appeal ed to BZA regardi ng i ssuance of
bui l ding permts.

CHAI RMAN GRI FFI'S:  Okay.

MEMBER ZAI DAIN: Wl | that sounds |ike --
| obviously haven't read the case law. You're nuch
nore versed in that than | am If the case |aw
supports their entitlenment to being an intervenor in

this application, then | would support it and | would
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suggest that we woul d anmend our procedures to reflect
that as well .

CHAI RVAN GRI FFI S: Is that any and all
ANCs as intervenors?

MEMBER M LLER: | think it deals wth
proximty. |If you are directly across the street.

CHAI RVAN GRI FFI'S: | understand. And the
listed unique concernis parking. Ckay. |If there are
no ot her comments fromthe Board, then actually let ne
have everyone i ntroduce thenselves that's in front of
us now so we know who to address.

MR EDWARDS: M. Chairman.

CHAI RVAN GRI FFI'S:  You can sit. Just turn
on your m crophone if you wouldn't m nd.

MR EDWARDS: | believe there's also a
request for party status from St. Janmes Church as a
prelimnary matter.

CHAI RVAN GRI FFI'S:  That's correct. Yes.
W like to deal with one thing at a tinme. Yes.

MR. RICE: Cody Rice, ANC 6-A

CHAI RMAN GRI FFI'S:  Okay.

MR. EDWARDS: Monty Edwards, Stanton Park
Nei ghbor hood Associ ati on.

CHAI RMAN GRIFFI'S:  And Ms. G | bert.

M5. GESALTI G LBERT: Again Laura Gesalti
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G | bert, DCRA.

MR TUMMONDS: Paul Tunmonds with the | aw
firmof Shaw Pittman on behal f of the property owner,
Capitol Hill G oup.

CHAI RMAN GRI FFI'S: Okay. M. Gl bert, do
you have comrent ?

MR, CREWS: Sorry. |I'mBill Crews, ANC 6-

CHAI RVAN GRI FFI S: Ri ght . Let's start.
M. Crews, do you have an opinion on granting
intervenor status of the ANC 6- A?

MR CREWS: | do have an opinion and it
woul d be favorable.

CHAI RMAN GRIFFI'S: So you support their
participation. GCkay. Yes?

MR. EDWARDS: Stanton Park woul d support
their status as intervenor. Excellent. M. G| bert.

M5. CGESALTI G LBERT: DCRA has no
objection to their intervention in this case.

CHAl RMAN GRI FFI'S:  Okay. M. Tummonds.

MS. GESALTI G LBERT: We're not interested
in setting a big precedent for other cases.

CHAI RVAN GRI FFI S: Nor are we. W're
going to stick to this case today.

MS. GESALTI G LBERT: This is just for the
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specific circunstances of this case.

CHAI RVMAN GRI FFI S: We've lost a lot of
time so let's just focus on this one.

M5. GESALTI G LBERT: Al right.

CHAI RVAN GRI FFI'S: M. Tummonds.

MR. TUMMONDS: W have no objectionto the
grant of intervenor status in this case, but | do
think that it's inportant to note the issue that M.
Zai dai n brought up that this is an appeal case. This
is not a special exception case. | notice that
there's a lot of material in the record that's been
submitted by both the Appellant and letters in the
record, subni ssi ons, from the wvarious groups
requesting i ntervenor status that | think really goto
a special exception case. So while | don't have a
problem with their requesting intervenor status, it
needs to be di scussed and maybe we' ||l discuss this in
Ms. Glbert's notion about really what this case is
about and what the decision that the Board will review
today is.

CHAI RMAN GRIFFI'S: That's correct. | d
say to be direct. | think what |I'mhearing you say is
what are the relevancy of all the letters that have
been submtted. That's as | was being indirect in ny

opening. That's sonmething that | will address. Ckay.
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Board menbers, direction? |s there any opposition to
t he intervenor?

MEMBER ZAI DAI N:  Can we have a second, M.
Chai r man?

CHAI RMAN CRIFFI'S: I'msorry. Yes.

MEMBER ZAI DAI N You t hrew a bonb scare in
my day and | |l ose track of all ny papers.

CHAI RMAN GRI FFI'S:  You kind of | ose your
focus, don't you?

MEMBER ZAI DAI N:  What section in the Code?
We tal ked about the difference between intervenor
status and party status and how the standard is
different. Can sonebody point ne real quickly to a
standard in the Zoni ng Regs?

M5. MONRCE: M. Zaidain.

MEMBER ZAI DAI N:  Yes.

M5. MONROE: Look at 3199 because there
are definitions. The ANCw thin which the property is
| ocated is automatically a party. It lists who's a
party in appeals and who's a party in applications.

MEMBER ZAI DAIN: Okay and that points to
3112.15. What is the parish name again?

PARTI Cl PANT: St. Janes.

MEMBER ZAI DAIN:  St. James. ANC

CHAIRVAN GRIFFIS:  Ms. M ler
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MEMBER M LLER: Sorry. W tal ked about

case lawthat saidif you re | ocated across the street
that the ANCwas entitled to participate. Now | ooking
at your party status applications, there are residents
of the ANC 6-A that are adjacent to the property in
guestion. |Is that correct? Can you rmaybe el aborate
on that?

MR RICE: Yes. The property is |ocated
on Square 895 which is bounded by 8" Street N E.
which is al so the boundary between ANC 6- C and ANC 6-
A. So ANC6-Ais directly across the street fromthis
property.

MEMBER M LLER: And are the residents of
6-C and 6-A affected differently by the property?

MR RICE Wll, yes. The residents of 6-
Clive to the west of the property and the 6-Alive to
the east. There are different |land uses in either
direction. There are specific parking concerns that
are unique to the residents of both ANCs.

CHAI RMAN GRI FFI S: Very well. Any
obj ection? Board nenbers, |ast conments. Then ||
take it the consensus of the Board is we will grant
party status to both 6-A and 6-C. O course in all of
our cases, it would nice if you would conmbine. W

obviously don't allow any sort of repetition of case
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presentation, cross exam nation or anythinglike that.
As much as you coordinate, the better off we will all
be and you especially. So let's take up the next four
requests for party status in this case. If you
woul dn't mind just giving your nane and address for
t he record.

FR. DOWNING M nane i s Richard Downi ng.
| live at 222 8'" Street N.E., Washington, D.C. W're
the only adjoining property owner on the square with
the properties in question.

CHAIRMAN GRIFFIS: Right. Indeed. Any
guestions fromthe Board? |If there are no questions
fromthe Board, let's nove on.

MEMBER ZAI DAIN: | have a question. You
said a lot of the issues we're going to discussing
here with parking. You have noted that you are the
only adjacent property, but do you feel like the ANC
- First of all, which ANC are you represented in?

FR. DOMI NG  6-C

MEMBER ZAI DAIN.  6-C, okay. Do you feel
like your concerns will not be represented by the
ANC s position?

FR. DOMNI NG | have absolute total regard
for our ANC and for its ability to represent the

people within its boundaries. I think we have a
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particul ar perspective that being the adjacent
property owners that deserves to be represented by ne.

MEMBER  ZAl DAI N: Ckay. Did vyour
organi zation participate in the ANC del i berati ons and
whet her or not they shoul d take a position or anything
i ke that?

FR. DOMNING No. |In fact, the truth of
the matter is we didn't know that this, whatever it
was, an exenption or what ever the change was, had even
occurred until we noticed that it was difficult to
par k.

MEMBER ZAl DAI N: So by that time you
noticed --

FR. DO NG And that's one of the
concerns | have.

MEMBER ZAI DAIN. Okay. In either way, you
did not proceed. Wat |I'mgetting at is if you were
active and participating in developing the ANC s
position, then the ANC should be able to refl ect what
your position is.

FR. DOMI NG | see.

MEMBER ZAI DAIN: That was not the case.

FR. DOANING No, sir. I'msorry. | wsh
| had that.

MEMBER ZAI DAIN: Okay. | just reiterate
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the Chair's statenent regardi ng nunerous intervenors
and parties conming into this process that need to be
specific on what your issues are and reiterating
positions is not going to help us in this process.
However, | think you've proven your point. I
appreciate that. So | have no objections, M. Chair.

CHAI RVAN GRI FFI S: Ckay. Any ot her
guestions fromthe Board? Let's go down there. Does
t he ANC have any objection?

MR, CREWS: No.

CHAIRMAN GRI FFI'S:  6-C?

MR RICE: No.

CHAIRMAN GRIFFIS: |I'mgoing to call 6-A
as a party in this, but who knows what |I'm going to
do. [|'Il probably just run and go on. Any objection?

MR RICE: No.

CHAI RMAN GRI FFI'S:  (Okay. The Appellant?

MR  EDWARDS: Stanton Park has no
obj ecti on.

CHAI RVMAN GRIFFI'S:  Very well. DCRA

V5. GESALTI G LBERT: W have no
obj ecti on.

CHAI RVAN QR FFI' S: \Y/ g Tumonds

representing the Capitol H Il G oup.

MR. TUMMONDS: No objection wth ny caveat
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| mentioned before.

CHAI RVAN GRI FFI S: Ckay. s this for
total clarificationthe case D.C. Capitol H Il Nursing
Center, Capitol H Il Hospital? Are they going to be
represented today differently? Are you representing
them M. Tummonds?

MR,  TUMMONDS: | am representing both,
yes.

CHAI RVAN CRI FFI S: So the Capitol Hill
Goup is also part of -

MR. TUMVONDS: |Is the property owner.

CHAI RVAN GRI FFI'S:  Indeed. But it's al
one entity. Is that correct? | can't say that. It's
one entity before us now.

MR TUMMONDS: That's correct.

CHAI RVAN GRI FFI'S:  That's fine because |
have to get ny programall set here. Then we now have
all our participants. So we're ready to go and pick
up the speed perhaps a little bit. W go back to Ms.
Glbert. M. Glbert has raised two points of which
did not come in as notions but | would |ike to have
everyone -- First of all, do the parties have copies
of the DCRA's submission? It is Exhibit No. 91. Does
the St. Janmes Parish have that exhibit?

FR. DOWNI NG Yes, sir.
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CHAI RMAN GRI FFI'S: | reference everyone to

page 15. | think it would be expeditious to go
t hrough these fromthe Board' s point of view \Wat
|"d like to do is | will perhaps abbreviate them and
ask the participant in this case speak to these. The
first is going to be whether special exception O der
15542 has any continuing force and effect since the
District has been up-zoned to allow CBRFs which
provi de housing for the handi capped as a natter of
right inthe R-5-D zone. O course that's the zone in
which this is |ocated.

MS. GESALTI G LBERT: Excuse ne. | think
possi bly even before that the question would be if
there's any issue as to whether this nursing hone is
housi ng for the handi capped. | did not see that being
chal I enged i n the appeal.

CHAI RMAN GRI FFI'S:  Nor did |

M5. CESALTI G LBERT: kay.

CHAl RVAN GRI FFI'S:  Board nenbers, do we
need to have people speak to that issue? 1Is it a
consensus of the Board that it is a clear point? M.
Zai dai n?

MEMBER ZAI DAI N You al ways catch ne when
| "' mreadi ng through sonething. The point is is that

elderly honme is a matter of right in that district.
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Am | ahead of you?

CHAI RVAN GRI FFI S: A half step before
t hat . The elderly are covered and has the access
handi capped.

MEMBER ZAI DAIN:  Yes, | would concur with
t hat .

CHAI RVAN GRI FFI S: Yes, Board nenbers
Al in favor of that? Does anyone want to speak to
that? Yes?

MR. EDWARDS: Thank you, M. Chair.
St ant on Par k Nei ghbor hood Associ ati on does not accept
t hat proposition.

CHAI RMAN GRI FFI'S:  Okay.

MR. EDWARDS: That proposition was not
devel oped until the prehearing subm ssions. Qur
appeal was filed back in May and our appeal went to
the issuance of the C of O as being wrongful |y
i ssued.

CHAl RVAN GRI FFI'S: | understand that.

MR. EDWARDS: The theory as to why they
were issued came up in the prehearing subm ssions by
the property owner and DCRA

CHAI RMAN GRI FFI'S:  Ckay. | can understand
your point. However | think we're going nore towards

not a presentation of a case or opinion, but actually
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to a fundanmental understanding that we all need to
cone to a consensus on or not. But that would be
whet her under the Fair Housing Act part of the reasons
why the zoning was changed, part of the reason why
DCRA and all that, the point is whether elderly are
cl assified as handi capped.

MS. GESALTI G LBERT: | think not elderly
but residents of a nursing hone.

CHAIRMAN GRIFFI'S: |'msorry. Menbers of
t he nursing hone.

MEMBER ZAl DAI N: Let me ask a point of
clarification here. Just to put it sinply and pl ease
don't present your case, just put this in a concise
sentence if you can. VWhat is the reason you're
clai m ng why we should revoke the C of O? It's not
because of the use of the center. |It's because of the
parking i ssue. Correct?

MR EDWARDS: That's correct.

MEMBER ZAl DAI N: kay. Well, this has
nothing to do with the parking issue.

MR EDWARDS: Yes, it does have to do with
t he parking issue.

MEMBER ZAI DAI N:  How?

MR. EDWARDS: Because a conmunity-based

residential facility ("CBRF") providing housing for
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t he handi capped supposedly in this case that we found
out | ast week is the Zoning Adm ni strator applied the
criteria for a group hone whereas this Board has
previously treated this exact same facility with no
change in operation as a nursing honme, skilled
nursing, licensed with over 500 enployees and has
requi red a nmuch hi gher |evel of parking. The second

problem we have is very plain words of the Zoning

Regul ations. | would direct you to --
MEMBER ZAIDAIN: | really do not want to
start your case presentation. | don't think the

St anton Park agrees with that i ssue. They should just
include that in their case presentation and we can
take it up then.

CHAI RVAN GRIFFI'S:  And here's the other

stuff we coul d do.

MEMBER ZAIDAIN. | don't mean to cut you
of f.

CHAIRVMAN GRIFFIS: It's up to the Board.
These are issues that are going to flush out. | t

could conceivably have been nore handled as a
prelimnary matter. | thought we were going to get
through the first of these steps. |It's obviously not
clear. Let's start the case. Al this obviously wll

be the substance of the case presentations and
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rebuttals if so beit. Wth that, let's proceed. In
which case, everyone can have a seat and be
confortable except of course the Stanton Park
Nei ghbor hood Association if they are ready to proceed
in presentation of their case.

MR. EDWARDS: W are. Thank you, M.
Chai r.

CHAI RVAN GRI FFI'S:  Excel | ent.

MR. EDWARDS: First, | et ne provide copies
of ny witten testinony.

CHAI RVAN GRI FFI S: Did you say provide
coffee? You could win right now then. Maybe t hey
didn't catch that on the record.

MEMBER ZAI DAIN: The fact that he called
you "Your Honor" agai n.

CHAl RMVAN GRI FFI S: No, the fact that |
give hima win with coffee.

MEMBER ZAI DAIN.  Ei t her way.

MR EDWARDS: | would |like to note that as
an attachment to ny testinony | have an extract from
a presentation that was made by the MedLI NK Hospita
and Nursing Honme to the Departnment of Health on
October 2. | have the full text of that subm ssion
38 pages, one copy of which I'lIl provide to the

Secretary at this tine.
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CHAI RMAN GRI FFI'S: Ckay. |'msorry. Wat

isit?

MR EDWARDS: These are the last three
pages attached to ny testinony.

CHAI RMAN GRI FFI S: Last three pages
attached to your testinony. kay.

MR. EDWARDS: They were requested by the
State Heal th Devel opnent and Pl anning Adm ni stration
("SHDPA") in considering the certificate of need for
this hospital.

CHAI RVAN GRI FFI S: Wasn't that already
subnmitted? |Irregardl ess.

MR.  TUMMONDS: | would object to the
subm ssion of that. I'"'m not sure the rel evancy of
transcript of a certificate of need application before
t he SHDPA cones out bei ng.

CHAI RVAN GRI FFI S: That's true. Woul d
t hey be addressing zoning issues?

MR. EDWARDS: Yes, they would. It's not
a transcript. It specifies the nunber of patients.
It specifies the nunber of enployees. It specifies
that there's been no change in the operation of this
facility. Those are the only three extracts | have
i ncl uded.

CHAI RMAN GRI FFI'S:  So what you're doingis
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just fundanentally of fering that as evi dence of as you
just stated use, the enployee count and the nunbers.
kay. Is that clear? | think we can |look to that.
W can go to strike submssion if it becones
irrel evant. Before we proceed fully, is there any
ot her subm ssions that you have? Does Stanton Park
have any other subm ssions at this tinme?

MR. EDWARDS: W do not, M. Chair.

CHAI RMAN GRI FFI'S: Ckay. |1'mgoing to set
alittle bit of paranmeters here. W're going to run
the clock from zero up and what I'm going to do is
provi de 30 m nutes for the presentation of your case.
You obviously don't need to wuse all of that.
Qobviously equal tinewill be givento all participants
in the case except to the ANC within which the
property is located which is not limted to tinme.

| f you need nore tine than 30 m nutes, of
course regul ations state that we all ow 60 m nutes for
each side to present their case. | think that thisis
fairly straightforward in terns of the information
that needs to be provided for our own deliberation.
Most of it is in the record at this point. | think
we're very clear on the issues. Wat |I'd like to do
is totry to streanline the oral presentation of the

case so that we mght have the full record and then
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begin our deliberation onit. |Is that clear?

MR EDWARDS: That's clear.

CHAI RVAN  GRI FFI S: Is that clear to
everybody el se?

(Chorus of yes.)

CHAI RMAN GRI FFI'S:  So what we're going to

do is actually I"mgoing to change what |'ve said in

t he begi nni ng. |"m going to put 30 minutes on the
clock and we'll run it down. Hopeful ly the buzzer
won't go off. I'll stopit intimeif it goes beyond
t hat .

MS. GESALTI G LBERT: And we would like to
receive a copy of that subm ssion. W have not seen
t hat .

CHAI RVAN GRI FFI'S:  You don't have that.
Do you have additional copies with you right now?

MR. EDWARDS: It's attached to ny
st at ement .

M5. GESALTI G LBERT: Oh, |I'm sorry.
did not realize that.

MR EDWARDS: The extract is attached
The full 38 pages is what | gave to the Secretary.

MS. GESALTI QG LBERT: That's what |I'm
saying. | have not seen the 38 pages.

CHAI RMAN GRI FFI'S: You gave the whol e 38
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pages i n?

MR EDWARDS: Yes.

MS. GESALTI G LBERT: W have not seen the
pages.

CHAI RVAN CRI FFI S: And that's what the
objection is to. How is the 38 pages going to

facilitate in addition to the three pages that you've
al ready subm tted? Wy don't we just accept the three
pages that we have?

MR EDWARDS: That woul d be fine. Just in

case anyone wanted to verify it, they would have it

avai | abl e.

CHAIRMAN GRIFFI'S: Al right. W'Ill hold
it off. I1'mnot going to accept it as an exhibit at
this tine. If it comes that we need it during the

case, we have it sonewhere in the office. ay. Then
whenever you're ready.

MR. EDWARDS: M. Chairman, my nane is
Monty Edwards and together with nme today is Drury
Tallant. Together we serve as co-chair of the Land
Use Committee of the Stanton Park Nei ghborhood
Association. Stanton Park is a civic association. It
works  for the inprovenent of Stanton Park
Nei ghborhood. It represents the interest of the North

Capitol H Il community in the area bounded by East
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Capitol 10'" Street N.E., H Street N.E. and 2" Street

N. E.

Ve are appeal i ng t he Zoni ng
Adm ni strator's issuance of March 26, 2003 of the two
C of Oconcerning parking requirenents at the hospital
and nursing facility referred to as MedLINK.  Those
are in the record as Certificates of Occupancy 51289
and 51290.

It is our positionthat these certificates
should not have been issued by the Board for two
reasons. There were outstandi ng orders of this Board,
Order No. 15549 issued in 1991 and a second order
issued in 1999 which specifically dealt with the
parking requirenments and evaluated the needs for
parking in terns of nunber of enployees, nunber of
patients. The nost recent of those orders of the
Board, the 1999 Oder, requires the facility to
provide nore than three tinmes as nmuch off-street
par ki ng as the conbi ned parking requirenents of the
two wongfully issued C of O

Further, a second point we raise is not
only the Zoning Adm nistrator w thout authority to
disregard the prior Board of Zoning Admnistration
orders, but the Zoning Adm nistrator did not have

authority to set the parking requirenents for the C of
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Ofor the nursing hone, C051289, because the authority
to establish the parking requirenment for a comunity-
based residential facility of over 16 persons is
specifically delegated and it is exclusive to the BZA
and not to the Zoning Adm nistrator under 11 DCMVR
2101. 1.

Now i n pursuing the Zoning Adm ni strator
to issue the C of Orequiring only 25 parking places
for this 117 bed nursing facility, Capitol H Il G oup
argued t hat Nebraska Avenue, BZA Appeal 16716(A) which
was i ssued in October 2001 justified this result. But
Nebr aska Avenue offers no authority for establishing
parking requirenents wunder the admitted Zoning
Regul ati ons regardi ng housi ng for the handi capped. In
Nebraska Avenue, the Deputy Zoning Adm nistrator
determ ned the nunber of parking spaces on March 8,
1999. | should point out that fromthe tinme until the
formal application was filed there were a nunber of
these determnations that were made by the Zoning
Adm nistrator that were there incorporated in the
final application that was fil ed.

The parking space requirenent was
determ ned on March 8, 1999. Zoni ng Conm ssion O der
869 whi ch anmended Zoni ng Regul ati ons to all ow housi ng

for the handi capped as a matter of right in the R4
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zone did not becone effective until April 30, 1999,
alnrost two nonths after parking determ nation on
Nebr aska Avenue.

Now the factual situation in Nebraska
Avenue is al so different fromthe factual situationin
this case. The Sunrise Facility which was the subject
of Nebraska Avenue was a yet to be constructed
facility. It was necessary to enploy projections and
estimates in establishing the parking requirenents.
The hospital and nursing home in the subject appeal
are existing facilities and the Board has over 12
years of actual experience that it has enployed in
establishing the parking requirenments based on the
operations of these facilities. The parking
requirenents for these facilities were properly
established in the 1999 and 1991 orders of this Board
and those determ nations should continue to guide the
Board in establishing the parking requirenent needed
for an expandi ng nunber of enployees, the expanded
operations, the additional enployees, the additional
beds.

Now out si de of any cl ai mof precedent that
may be established by Nebraska Avenue, the Sunrise
Facility is materially different fromthe hospital and

nursing facility that conprise MetLINK. Sunrise did
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include the term"assisted living”" inits nane at the
time of the Nebraska Avenue case but currently refers
toitself as Sunrise Senior Living which is consistent
with its anticipated nature. It will likely be
primarily an i ndependent living facility when it opens
in md-Decenber of this year. The pricing structure
supports this since the basic rental includes
apartnent rent, neals, apartment cleaning, but if
assistance is required, it's provided only on an a la
carte basis at additional cost. Just assistance in
daily living tasks such as bathing or dressing incur
additional daily fees and nedication admnistration

incur further daily fees.

Sunrise is not licensed as a nursing
facility. It will provide no skilled nursing
servi ces. Sunrise offers a very different kind of
service. It will have significantly | ower staffing
levels and will have a substantially |ower parking

requi renent than the Capitol H Il Healthcare Facility.

St ant on Park does not take any position.
W were not a party to the Sunrise Senior Living case
on Nebraska Avenue and whether or not it should have
been classified as a community-based residential
facility which provides housing for the handi capped

under the Zoning Regul ations. However to claimthat
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nur si ng hone shoul d al so be so classified, we do take
exception to as being unreasonabl e.

The Zoni ng Adni ni strator seeks to achieve
this erroneous result under the rational e which says
t he Sunrise Facility provi des housing for persons that
are inpaired or limted in performng one or nore
major |ife activities than a nursing home which
provi des care for individuals with a greater degree of
inmpairment in performng major life activities should
al so be classified as a CBRF that provi des housi ng for
t he handi capped.

To extent that argunent would nean that
there would no longer be any need for the zoning
classification of healthcare facility or even hospital
si nce people that go to hospitals nust be handi capped
because they go there to have physical inpairnents
corrected. During the period that they are under
anesthesia or certain kinds of nedicine, they are
conpl etely i npaired.

The consequence of such a classification
for zoning purposes would be to meke all such
facilities matter of right. According to the Zoning
Adm ni strat or exenpt such facilities fromthe parking
requi renent of the Zoni ng Regul ations. 1f the concept

that matter of right neans that zoning requirenents
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for parking can be waived, then the Zoning
Adm nistrator nmay seek to waive other zoning
requirenents in the interest of matter of right.

The result woul d be that any facility that
you can convince the Zoning Administrator that it
serves a population of sonme degree of physical
inmpairment or limtation would be | argely exenpt from
Zoni ng Regul ati ons as wel |l as exenpt fromoversi ght by
t hi s Board.

CHAI RMAN GRI FFI'S:  But you're not saying
that the ZA exenpted them from parking requirenent,
are you?

MR EDWARDS: | am M. Chair.

CHAI RMAN GRI FFI S: Vell, the Zoning
Adm ni strator established the parking that would be
provided. Howis that an exenption fromthe parking?

MR. EDWARDS: |If you will go to the first
attachment to ny prepared statenment which is the table
fromTitle 11.

CHAI RVAN  GRI FFI S: No, | understand
there's a difference with what was attached to the C
of Ofor the parking and what 2101 might state in the
table, but you just stated that the ZA waived the
par ki ng requirenent.

MR. EDWARDS: Not that they waived. That
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t hey i gnored.

CHAI RMAN GRI FFI S: They ignored the
regul ation for the Board to establish parking.

MR. EDWARDS: Yes.

CHAI RVAN GRI FFI S: But that's different
t han sayi ng that they waived. Basically when you say
that to this Board, | take it as they required no
parking. That's not your belief. 1Is that true?

MR. EDWARDS: That's not ny statenent.
No, M. Chair. | apol ogi ze.

CHAI RVAN GRI FFI S: That's why | asked.
Cont i nue.

MR. EDWARDS: They failed to refer the
matter to this BZA to determ ne the parking and they
t hensel ves det erm ned t he parki ng and i n so naki ng t he
determi nation used a very di fferent standard than this

Board has used in the past and should use for this

facility.

CHAI RMAN GRI FFI'S:  Okay.

MEMBER ZAI DAIN:  Again just to follow on
this question, I'"'mgoing to interrupt your testinony.
| have something along this sanme |ine. You al so

stated that if they were to waive this requirenent
which vyou've clarified to nmean substitute, if

substituting a different requirenent. |If we were to
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substitute this requirenent, what woul d keep t hemfrom
substituting other requirenents that are special
exception regulated for these types of uses. What
ot her zoning requirenments would there be?

MR. EDWARDS: | don't know at this point,
but it seens to be the argunent that because they are
matter of right we should not inpede their ability to
exercise that matter of right. That is the argunent
t hat bot hers ne.

MEMBER ZAl DAl N: | understand that. I
guess my questionis and this would take a full Zoning
Regul ation analysis but for those uses that are a
matter of right, what subsidiary requirenents are
speci al exception? | don't know of a |ot of them

CHAI RVAN GRI FFI S: Ri ght . How do you
understand a matter of right use if there's a public
revi ew and approval process required?

MR. EDWARDS: That is exactly what we're
asking for here, a public review process.

CHAI RVAN GRI FFI'S: | understand that.

MR. EDWARDS: Not a Zoni ng Adm ni strator
review.

CHAI RVAN  GRI FFI S: | understand what
you' re asking for, but how do you reconcile that? |If

it's a mtter of right wuse for our Zoning
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classification of use, howis it then that we would
require a public hearing and approval process?
Doesn't that fly in the face and contradict what a
matter of right use is?

MR EDWARDS: We do not concede that this
nur si ng home shoul d be a conmunity-based residenti al
facility providing housing for the handi capped.

CHAl RMAN CGRI FFI S: So you are trying to
appeal the distinction of the use.

VR. EDWARDS: | am appealing the
distinction of the use. | would go to the plain use
of the definition of the Zoning Regulations, M.
Chai rman, page 114 that defines comunity-based
residential facilities.

CHAI RMAN GRI FFI'S:  Section 199?

MR. EDWARDS: Page 1-14, the definition
section. They do not have nunbers in the definition
section. A copy of that is included as Attachnment A
to the Statenent of Capitol H Il Goup if you have
that in front of you

CHAI RMAN GRIFFI'S: Al right. Wat's the
exhi bit nunber on that?

MR. EDWARDS: Exhibit A

CHAI RVAN  GRI FFI S: What's the record

exhi bit nunber? Do you know?
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MEMBER ZAI DAIN. Are you referring to the

definitions in 199 that "If CBRF can show adult
facility..."?

MR. EDWARDS: Yes.

CHAI RMAN GRI FFI'S: Do you have that one?

MEMBER ZAI DAIN:  We've nenorized that in
sonme ot her appeal cases.

MR. EDWARDS: The seven definitions.

MEMBER ZAI DAIN.  Ri ght.

CHAI RVMAN GRIFFIS: W're very well aware
of that.

MR. EDWARDS: The second paragraph of the
preanble to that states that "If an establishnent is
a comunity-based residential facility as defined in
this section, it shall not be deened to constitute any
other use pernmtted under the authority of these
regul ations."

CHAI RVAN GRI FFI S: We have that etched
upon our brain from anot her case.

MR. EDWARDS: "A healthcare facility is a
facility under this section that is l|licensed as a
skilled care facility or internediate nursing care."
It qualifies and it is always qualified as a
heal thcare facility.

CHAI RVAN GRI FFI' S:  Ckay.
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MR. EDWARDS: And so qualifying to go to

the definition which was added to section 330 of the
Zoni ng Regul ations as a part of the Fair Housing Act
litigation and it was added to that portion because
t he purpose of that threatened litigation was to offer
equal opportunity for the handi capped to have housi ng
as non- handi capped peopl e.

CHAI RMAN GRI FFI'S:  That's right.

MR. EDWARDS: And this is the section
having to do with boardi ng houses, rooni ng houses and
it's added there for that purpose. It is not added to
preenpt the definition of nursing hone, conval escent
home and hospital that the interpretation argued by
Capitol H Il Goup would result in. You extend it to
nursing homes. You extend it to conval escent hones
and then you extend it to hospitals. Pretty soon
everything in the city that has any degree of inpaired
residents is a housing for the handi capped. This BZA,
this Board's authority to determ ne parking on a case
by case public review process that takes into account
comunity concerns s obviate and the Zoning
Adm ni strator makes those determ nations on his own as
he did in this case.

MEMBER ZAl DAI N: So it's your argunent

that this use does not fall under the CBRF. I|t's nore
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under the use of a nursing hone.

MR EDWARDS: It does not fall under the
CBRF housi ng for the handi capped. It does call under
CBRF for nursing home which is healthcare facility.

MVEMBER ZAl DAI N: | was hoping | wasn't
going to have to pull out the definition. Now | have
to.

CHAI RMAN GRI FFI'S:  But nowof that inpairs
whether it's a matter of right use or not no matter
all the distinctions that you're making. It is still
a matter of right use.

MR EDWARDS: No, M. Chairman. In an R-4
zone, a healthcare facility can be provided only by
speci al exception as has been the case in the past.
This is R-5, but the requirenment for special exception
applies to healthcare as it has always for this
Capitol H Il facility. That's why it cane to this
Board in 1991 and 1999, because it was a nursing hone.

MEMBER ZAI DAI N Let ne make sure your
argunment's clear because this 1is obviously a
substantial point you' re naking. You' re saying that
the use that's in debate here is classified as a
community-based residential facility, healthcare
facility so CBRF-D

MR. EDWARDS: Yes.
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MEMBER ZAI DAIN:  And you don't think that

330. 5 subsection | applies to that definition when it
says "CBRF..." You do not think that applies to a
CBRF heal thcare facility.

MR EDWARDS: That's correct.

MEMBER ZAI DAIN:  Were do you read that?
It seens like it's trying to enconpass the whole
t hi ng.

MR EDWARDS: It seens |like it does and
think that's the very purpose that second paragraph in
the definition section of the Zoning Regs goes to.

MEMBER ZAI DAIN:  What do you nean "second
par agr aph" ?

CHAIRVAN  CRI FFI S: l's t hat t he
definitions?

MR. EDWARDS: Page 114 of the definition
section.

CHAI RMAN GRI FFI'S: 199, Definitions.

MEMBER ZAI DAIN.  Ri ght.

MR. EDWARDS: " Conmruni ty-based residentia
facilities."

MEMBER ZAI DAIN.  Ri ght.

MR. EDWARDS: Second paragraph.

MEMBER ZAIDAIN. Right. So what you're

arguing is that if it fits in the definition and so
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frightening simlar to something that we just had to
deal with but if you're arguing that it's a CBRF
heal thcare facility, then it can be nothing el se.

MR EDWARDS: That's correct. That it
cannot be.

MEMBER ZAl DAI N: So how can it not fit
into the 330.5(1)? How can it be nothing el se?

MR EDWARDS: Because of the second
paragraph wunder the Definition section. “If an
establishnent is a CBRF as defined in this section
(Healthcare Facility), it shall not be deenmed to
constitute any other use."

VEMBER ZAl DAI N: Exactly. So then why
does it not fit under 330.5? Can | get away fromthe
definition and | ook at 330.5 subsection |?

CHAI RVAN  GRI FFI S: Communi t y- based
residential facility.

MEMBER ZAIDAIN: Tell me how it does not
fit into that?

CHAI RVAN GRI FFI S: "Under the follow ng
uses Will be permitted the matter of right inthe R4
district."

MR EDWARDS: | think that it could and
think that it's the argunent of Capitol H Il G oup and

t he Zoning Admi nistrator that it could fit under that,
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but the result of fitting it under that is to obviate
any cl assi fication of nursing hone, conval escent hone,
hospi tal . Then anybody wth any inpairment or
di sability would be covered under this.

MEMBER ZAIDAIN. Right, and | agree with
that. At least ny initial take is that is why the
definition says "if it's this, it can be nothing
el se.”

MR EDWARDS: That's correct.

MEMBER ZAIDAIN. You're saying it's not
really a "could.” Either it is or it's not.

MR. EDWARDS: It is or it's not. That's

correct.

MEMBER ZAI DAIN. Right. So you're saying
that it is.

MR EDWARDS: That it is. It is a
licensed healthcare facility. It is licensed skilled

facility or internediate nursing care.

MEMBER ZAI DAIN:  So you're saying that it
is a CBRF and it's matter of right.

MR. EDWARDS: No, I'msaying it is a CBRF
under healthcare facility.

MEMBER ZAI DAIN.  Ri ght.

MR EDWARDS: Wiich in an R4 or an R 5

zone can be operating only as a special exception.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

286
CHAI RMAN GRIFFI'S: Do you see that cite?

MEMBER ZAI DAIN:  Were do you see that?
| think in order to make cl ear of your point, point us
to a section in the Zoni ng Regul ati ons either under R-
4 or RR5 that says a CBRF healthcare facility is only
allowed in as a special exception.

MR. EDWARDS: | would have to point you
t hat a CBRF of whi ch enconpasses the seven definitions
here in the definition sectionis allowd as a speci al
exception in an R4 or R 5 zone.

MEMBER ZAI DAIN. Wiere does it say that in
t he Zoni ng Regs?

CHAI RVAN GRI FFI'S:  \Where does it say that?

M5. MONRCE: M. Chairman, can | point to
359.1? It says "The healthcare facilities for 16 to
300 peopl e shall be permtted as speci al exceptions in
R-5 districts to be approved by the BZA." That of
course i s not including healthcare facilities for the
handi capped. That's the difference.

MEMBER ZAIDAIN: The difference is that
and tell me if you think I'"'mwong, M. Monroe, but
does the definition of a healthcare facility as is
referenced in 359 the same as a CBRF healthcare
facility defined in section 359? |Is that the sane

t hi ng?
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M5. MONRCE: Yes, it's supposed to be

It's supposed to carry over essentially. Al the
definitions of CBRF there appear throughout the Regs
and this healthcare facility is the "CBRF" that's
defined in 199, the special exception type which would
not have handi capped. Those that have t he handi capped
fall under the 330.5(1).

MEMBER ZAI DAIN:  Then | guess what we're
dealing with if | understand your point is a conflict
within the Zoning Regulations of it saying in one
section that it's a matter of right and in other
section, it's saying that it's a special exception.

M5.  MONRCE: But the difference is if
there are no handi capped individuals in it, then it
woul dn't fall under the matter of right. The matter
of right is only if the ZA nakes that determ nation
that it is housing for the handi capped. He's the one
under 335(1) that has to nake that determ nation

MEMBER ZAI DAIN. Okay. So | think therein
lies the debate is the fact that this elderly facility
is being deenmed as handi capped which is throwing it
under the matter of right's CBRF provision. \Wat |
understand Stanton Park's position is elderly is not
handi capped and therefore putting it under 359. |Is

that correct?
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MR. EDWARDS: The other point is --

MEMBER ZAl DAI N: Is what | just said
correct just to nake sure on that?

MR EDWARDS: It's correct and | woul d add
to it that none of the CBRFs housing for the
handi capped is |icensed by any governnent agency.
Whereas all healthcare facilities by definition are
licensed as skilled or internediate nursing hone.

CHAl RMAN CGRI FFI S: I'm sorry. Are you
sayi ng CBRFs for the handi capped are not |icensed?

MR. EDWARDS: They do not require a
heal t hcare |icense. Whereas a healthcare facility
does.

CHAI RMAN GRIFFI'S: How do you base that
comment ?

MR. EDWARDS: Par don

CHAI RMAN GRIFFI'S:  |I' m not under st andi ng
where your understanding of that is.

MR. EDWARDS: A skilled nursing care has
to provide a certain level of nursing care,
i nternedi ate nursing care, and received alicense from
t he Heal t h Departnent.

MEMBER ZAI DAI N Ckay, now whi ch use woul d
that be for, disabled or elderly?

MR. EDWARDS: Neither. Sunrise -

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

289
MEMBER ZAlI DAI N:  So how does t hat hel p us?

| think what we're going to have to focus on is

whet her or not elderly is disabled. So help us focus

on that.

MR. EDWARDS: All right.

MEMBER  ZAl DAI N: And phrase your
compari son. You're doing apples and oranges
compari son. Delineate what's apples and what's
or anges.

MR. EDWARDS: Let's go back to Sunrise
Seni or Living.

MEMBER ZAI DAI N:  Ckay.

MR. EDWARDS: They house the elderly.
They receive no license for a skilled nursing. They
were by this Board considered to be a CBRF housi ng for
t he handi capped. Historically Capitol H Il Hospital
has al ways had a |icense fromthe Heal th Departnent as
a nursing honme and has historically been treated by
this Board as a healthcare facility even to the point
of requiring the entire facility to be regul ated by
t hi s Board.

Whereas a hospital in an R4 zone is a
matter of right because of the integrated nature of
it. The entire facility, its operations and the total

parking facility, has since 1991 been regul ated by
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this Board and should continue. There's been no
change in operation. | would subnmit that the purpose
of the anmendnent to the Zoni ng Regs brought about by
the Fair Housing Act litigation was not intended to
undo the regulation of nursing hones, conval escent
homes and hospitals in the city.

MEMBER ZAI DAI N:  Ckay.

M5. MONRCE: M. Chairman, can | just make
one point? M. Zaidain, about your question of the
conflict between 330.5(1) and 359 there, special
exception, it says in 330.5(1) that notw thstanding
any provisioninthis title to the contrary, once the
ZA makes a determination and whether or not that
determ nation is correct which is what's in question
here but once he nmakes the determ nation that there
are handi capped people there as residents, then
not wi t hst andi ng any other provision including 359 it
kicks it into a matter of right category.

MEMBER ZAI DAIN: Right, so that |eads us
back to the issue of "is this handi capped.”

M5. MONRCE: The factual question.

CHAI RVAN GRI FFI S: Yes, if he made the
right determ nation

MEMBER ZAI DAIN.  Yes, if he made the right

determ nation. Ckay.
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CHAI RVAN GRI FFI'S:  Yes, Ms. Mller

MEMBER M LLER: Are you aware of any
regul ation or case lawrelated to the Fair Housi ng Act
t hat di scusses what handi capped neans?

MR. EDWARDS: Not in this jurisdiction
ot her than the Nebraska Avenue case which extended to
housing for the elderly. | believe there are sone
cases in Puerto Rico but I'mnot sure what the Zoning
Regul ations or if they have a separate definition of
heal thcare facility and housi ng for handi capped. So
no, | don't know.

MEMBER M LLER  Ckay.

COW SSI ONER HOOD: M. Chai r man.

CHAl RVAN GRI FFI'S: Yes.

COW SSI ONER HOOD: | wondered i f we have
access to Zoni ng Comm ssion Order 869.

CHAI RVAN GRI FFI'S: Do you nean do we have
it in the record now?

COW SSI ONER HOOD:  Yes, it's not in the
record. | was wondering if we could get access.

CHAI RVAN GRI FFI'S:  Absol utely.

COWMM SSI ONER  HOQOD: "1l tell you why.
Some of us sat on that case and | hate to call on ny
menory, but | think that was discussed in detail and

| think that order would definitely help us go down
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the right track

VEMBER ZAl DAI N: And which part of the
regul ations did that order inplenment?

COWMM SSI ONER HOOD:  That was dealing with
the whole Fair Housing Act piece. |I'mnot going to
say which way | voted but | can tell you that all that
was di scussed in detail and | think it would help us
if we would get the Zoning Conm ssion O der 869.

MEMBER ZAI DAI N:  869?

CHAI RMAN GRI FFI'S: Ckay. We will put that
into the record.

COW SSI ONER HOOD: | believe that's the
correct order. |'m sure because that whole Fair
Housi ng Act was an i ssue.

MR. EDWARDS: | have one copy of the order
here if anyone would like to ook at it now.

MS. BAILEY: M. Edwards, | can nmake sone
copies if you'd Iike.

MR. EDWARDS: All right.

CHAIl RMAN Rl FFI S: W're not going to
debate it now W're goingto put it into the record
for the Board's review. kay. Let's continue then.

MR. EDWARDS: Thank you. | would nowlike
to turn to ny point that parking requirenents for

CBRF. I n general whether they are with handi capped or
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whether they are a healthcare facility should be
deternmined on a facility-specific basis by this Board.
Because the CBRFs enconpass youth rehab hones,
energency shelters as well as healthcare facilities,
there are a total of seven very different classes of
facilities. In determ ning parkingrequirenents, each
of the different classes of CBRFs will |ikely have
different criteria which may consi st of the nunber of
residents, nunmber of visitors, nunber of enpl oyees.

Thus unl i ke ot her portions of the table in
Section 2101 which is attached to ny testinony, they
prescribed parking in terns of ratios, but the parking
requi renents for CBRFs are to be deterni ned by t he BZA
on a case-specific basis in order to properly eval uate
the nature of the facility, the need to provide off-
street parking, the inpact of any action on the
surroundi ng community. Requiring a ruling by the BZA
on par ki ng does not detract fromny facility's matter
of right status.

Proceedi ngs before the BZA provide an
opportunity to determine the nobst appropriate
criteria, receive coments from the comunity and
eval uate the i npact the requested action will have on
ef f ect ed nei ghbors. That opportunity is not avail abl e

if the decision is made by the Zoning Admi ni strator.
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Even within the specified classes of
CBRFs, there can be very different par ki ng
requirenents. For exanple, an independent |I|iving
facility has a different staffing requirenent than an
assisted living facility and a different staffing
requi renent than the skilled nursing required at a
nursi ng home. These considerations were taken into
account by the two BZA orders pertaining to the
Capitol Hi Il G oup.

In 1991, it was the Capitol H |l Hospital.
In both orders, the BZA specifically considered the
nunber of beds, the nunber of enployees in
establishing the parking requirenent. In 1991, with
130 beds and 250 enpl oyees, 176 off-street parking
spaces were required. In 1999, with an expansion to
162 beds and 340 enpl oyees, the parking requirenent
was i ncreased 276 off-street spaces.

Now with 177 operating beds and 532
enpl oyees, the facilities have obtained C of O that
are the subject of this proceeding that woul d reduce
the parking requirement to 85 off-street parking
spaces. Enpl oyees have increased by over 50 percent
since 1999.

CHAIRVAN GRIFFI'S:  First of all, that's

all in your witten subnission. Also we're not going

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

295

to be deciding on inpact, negative or potential for
adverse inpact on this. W need to knowthisis as it
isinappeal. It's very factually and | egally based.
W need to stick to why you think it does push us to
the table 2101 to find why the Board decides the
parking ratio for this.

MR. EDWARDS: All right. Let ne skip over
a portion of ny testinony and go right to page five.

MEMBER M LLER: Excuse nme. | just want to
ask one question before you nove ont o anot her subj ect.
You basical |y sai d t hat requiring par ki ng
determination by the BZA doesn't take away fromits
matter of right status. Are you aware of any instance
where a property has nmatter of right status and yet
t he BZA can i npose parking or other conditions on it?

MR. EDWARDS: The only other parking
that's reserved to the BZAis an ancillary thing under
chanceries | believe if | recall. | cannot speak to
it other than having seen it in the Regs.

CHAI RVAN GRI FFI S: Chancel | ori es,
enbassies, that kind of stuff.

MR. EDWARDS: | woul d poi nt out that every
matter of right use has a certain parking requirenent.

CHAI RVAN GRI FFI'S: That we're aware of.

And again this isn't being waived from parking
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requirenent. It's about who and how and what the
par ki ng requirements establish.

MEMBER ZAI DAI N: I think that what M.
MIller's questionis - and this is a good point and to
clarify it - where is there a matter of right use
where the use is allowed but there is sone el ement of
devel opnent that has to cone to us for review
Correct?

MEMBER M LLER  Yes.

MEMBER ZAIDAIN. Of the top of my head,
there are certain things.

MR. EDWARDS: Hei ght.

CHAIRVAN GRIFFI'S:  If | understand what
you're going to be bring up, you can certainly have a
matter of right project and decide to do things a
vari ance or special exception.

MEMBER ZAI DAIN. Right. Well, let's just
focus on special exception. You can do a variance for
anyt hi ng.

CHAI RMAN GRI FFI'S:  Okay.

MEMBER  ZAl DAI N: But for specia
exception, yes, you can have a comrercial building
dowmntown, but if you have a penthouse that's not
conplying, you can conme in for an 11 special

exception. That's the sane prem se.
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CHAI RVAN GRI FFI' S:  Ckay.

MEMBER ZAIDAIN: Is that true?

CHAl RVAN  GRI FFI S: Let's have the
partici pants address that as we go through.

MR. EDWARDS: Now can | turn to what w ||
likely happen to this facility in the future as if
these C of O are allowed to stand.

CHAI RMAN GRI FFI'S:  No. Wy woul d that be
rel evant for this appeal ?

MR EDWARDS: | think it is very rel evant
because it shows the notivation for attenpting to
reduce the anount of required parking so that this
parking can be nmade available when approximtely
three-quarters of the facility is now vacant. It's
likely to be rented and if it can be rented wth
additional parking, it would be highly desirable
feature.

CHAI RMAN GRI FFI'S:  So what you're saying
is part of the basis of your case to the appeal is if
there was in fact sonme long termplan on the ZA's part
to set this as a precedent so that he coul d establish
or facilitate what's happening on this project.

VR. EDWARDS: Not t he Zoni ng
Adm ni strator. I'"m saying that the facts of this

facility where only the north tower portion on 7'
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Street is currently occupi ed.

CHAI RMAN GRI FFI'S:  Ri ght.

MR EDWARDS: All of Constitution Avenue
is vacant. Al the facility on 8" Street is vacant.
The southern portion of 7'" Street is vacant.

CHAI RVAN GRI FFI'S: | understand all that.

MR. EDWARDS: In today's real estate
mar ket, these will not remain vacant forever.

CHAI RVAN GRI FFI S: As you've stated in
your witten subm ssion

MR. EDWARDS: Wth the 176 parking inthis
underground garage i f they can all ocated 85 of themto
t he nursi ng hone and hospital, the bal ance of sone 91
par ki ng spaces coul d be avail abl e when they | ease the
rest of the facility.

CHAI RVAN GRI FFI S: Total ly understood
Now that you've said and also in your witten
submi ssi on, how does that help us determ ne whet her
t he Zoni ng Adm ni strator nmade an error?

MR. EDWARDS: The Zoning Adm nistrator
made an error by maki ng a determ nation that under the
Zoni ng Regul ations are reserved to this BZA

CHAI RVAN  GRI FFI S: | understand the
statenent of the error you' re asserting, but howis it

important for us to understand the potential use or
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future use or reconfiguration of it when what we're
trying to figure out is the very straightforward case
presentation of the Zoning Admi nistrator erred and he
erred because of somethi ng?

MR. EDWARDS: And M. --

MR.  TALLANT: Can | interject for a
monment? | would say that this is not the first error
on the part of the Zoning Adm nistrator. At the tine
t hat MedLI NK sold the surface parking |ot across 7'"
Street which provided required parking, they placed
t hemsel ves in violation of BZA orders. Stanton Park
brought that situation to the attention of the Zoning
Adm ni strator. The position of the Zoning
Adm nistrator at this tine - this is going back now
some two and a half or three years - said "They're
selling the hospital and it doesn't natter that they
sold the required parking."

CHAl RVAN GRI FFI'S: | understand that.
may not be being very clear, but this is not like a
speci al exception where we hear everything and this is
what's going to happen and this is why they did and
this is howthey are nalice and all that that we all
hear and we | ove hearing that and spendi ng hours on
it. This is an appeal. What is your burden is to

show us that the Zoning Adm nistrator nade an error
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and we can see that clearly that there's an error
because of certain things. Really |I'mnot convinced
yet of the relevancy of you giving ne evidence or
anecdotal information about the future prospects of
devel opnent or sale or vacancy or anything of that
poi nt unless you can really help ne understand. For
i nstances, why would the Zoning Adm nistrator have
known t hat ?

MR. EDWARDS: W're not claimng that the
Zoni ng Adm ni strator did know that.

CHAI RVAN GRI FFI S: Good. I'"'m glad you
said that. Then it has no relevancy at this point in
my mnd to the appeal.

MEMBER ZAI DAI N: And again you're not
arguing that if another use goes in this facility -
let's say a McDonald's - that the ZAis not going to
require themto neet their parking requirements for
t hat use, are you?

MR. EDWARDS: We are saying that there is
a section in the Zoning Regul ations that says that
there's an increased intensity of the use that the
applicant has to come in with a revised parking pl an.
| think it's over 25 percent increase. W know that
right now Capitol H Il Goup is leasing all six of

their operating suites to the Anbulatory Surgica
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G oup. It's highly likely that persons com ng for
out patient surgery are going to be acconpanied by a
friend or a famly nmenber that will expect parking
while they're in there. That's al ready happened.
They haven't cone to you. They haven't received the
licenses but it was testified to before the Health
Department on the 31°" of Cctober.

CHAI RMAN GRI FFI'S:  Fol | ow up question, M.
Zai dai n?

MEMBER ZAI DAIN:  No t hanks.

CHAI RMAN GRI FFI'S: (Ckay. Let's continue
t hen.

MR. EDWARDS: To resolve the problem
Stanton Park urges this Board to rescind the C of O
issued to the nursing facility because the Zoning
Adm ni strator had no | egal authority to determ ne the
parking requirenment for such a facility being a CBRF
whet her housing for the handi capped or whether a
nursing home. Further the Board should require that
all the off-street parking spaces associated with the
underground parking facility be wutilized by the
nursing facility and the hospital. This would be
consistent with the statenment of MedLINK s chief
financial officer at the October 31, 2003 Depart nent

of Health hearing that he expects all the underground
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parking facility spaces woul d be conmtted to the new
hospital and the nursing hone.

As a nore conprehensive resolution, the
Board should affirm the parking requirenent
determi nations of the prior orders. In the past, the
hospi tal and nursing hone operations at this | ocation
have been treated as an integrated operation and the
hearing on COctober 31 MedLINK stressed that
integration and co-location as a unique attribute
shared by only one other healthcare inthis city. The
integrated regulation for zoning purposes should
continue. The entire facility should be regul ated as
an entity rather than separate Cof Ofor the hospital
and the nursing hone.

Further the Board should require that the
hospital and nursing facility as well as any other
operations at this location file an updated
application with this Board proposing how to provide
the appropriate anount of off-street parking to
satisfy the increased intensity of wuse of this
facility. Thank you.

CHAI RMAN GRI FFI'S:  Thank you very much
In your closing, let me seeif | was cl ear because you
nment i oned whether this is housing for the handi capped

or not as a CBRF, but you're nmintaining one position
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on that. Isn't that correct? This is CBRF not
housi ng handi capped or di sabl ed.

MR. EDWARDS: The definition of housing
for the handi capped treats it as a CBRF but under a
separate section of the Zoning.

CHAI RMAN GRI FFI'S:  Under 359.

MR. EDWARDS: And t he parking requirenent
of all CBRFs is to be deterni ned by the BZA

CHAI RMAN GRI FFI'S:  Right. Good.

MR EDWARDS: If it's over 16.

CHAI RMAN GRI FFI S: Exactly. That's
unr ef ut ed. Ckay. Fol | ow-up questions? Any
guestions? Yes, Ms. Ml ler

MEMBER M LLER: | just want to get a
clarification about where you think this facility
falls within the regulations. Didyou think it falls
wi thin 359.17

MR EDWARDS: | do not. | think it falls
as a healthcare facility under the definition of CBRF.

CHAI RVAN GRI FFI S: Ri ght, but then you
have to go to a section under R-5 to find out what is
regul ating for how you defined it.

MR. EDWARDS: Yes, that's correct.

CHAI RVAN  GRI FFI S: That's what she's

asking you. Is it in 359.1? Is it in 330.5? Do you
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have the Zoning in front of you?

MR EDWARDS: | don't have that in front
of nme.

CHAI RMAN GRIFFI'S: W' re being unfair by
throwing that all around, aren't we? 359.1

MR. EDWARDS: |t shoul d not be under that.

MEMBER ZAI DAI N: No, | wasn't going to
say. Co-counsel answered for himlast tinme so|l'mglad
she asked it again.

CHAI RVAN GRI FFI'S:  That is true.

MR EDWARDS: It should not be under
330. 5.

MEMBER ZAI DAI N: Where should it fal
under? You don't have the Zoning Regs in front of
you. | understand.

MR EDWARDS: It should be treated as a
speci al exception in this zone.

MEMBER ZAI DAIN:  From what | wunderstand
and i f upon further review - |I'msure we won't deci de
this today and |I'm assuning that - if ny argunment's
not yours, please tell nme, but it's ny understanding
that you're pushing for this to be treated under 359.

MR EDWARDS: That's correct.

MEMBER ZAI DAI N:  Ckay.

CHAl RMAN @RI FFI S: As a healthcare

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

305
facility.

MR. EDWARDS: As a healthcare facility in
an R-5 zone.

MEMBER ZAI DAIN: | think what's confusing
the Board is when you talk about 359 you're still
using the precursor of a CBRF healthcare facility
here. In further argunent, you m ght just want to say
heal thcare facility and not use the CBRF prefix.

MR. EDWARDS: |It's necessary because the
CBRF of over 16 people is what inposes the parking
requi renent to be determ ned by the BZA

CHAIRVMAN GRIFFIS: Right. That part is
conf usi ng. There it is. Anyone have follow up
guestions fromthe Board?

CHAI RMAN GRI FFI'S: Ckay. Let's start with
cross exam nation. Does DCRA have cross exam nation?
M. Tummonds? | ndeed. Does the ANC 6-C have any
cross exam nati on? Father Downi ng, how woul d you |i ke
nme to refer to your party? Can | call it just "the
Parish"?

FR. DO NG Yes, sir. That woul d be
fine.

CHAI RVAN GRI FFI'S:  Good, because | liketo
be very succinct when | run through all these things.

Does the Parish have any cross exam nation?
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FR. DOMNING No, sir.

CHAl RMVAN RI FFI'S: 6- A?
MR RICE: No.

CHAl RMAN GRI FFI'S: Man, we're not used to

this. W' ve just been through six hours of cross
exam nation this nmorning. Very good. |n which case
what 1'd |like to do is next we will follow up with

DCRA. Let's take ten mnutes, stretch our |egs and
then we'll be back and we' Il keep going through this.
Thank you. Of the record.

(Wher eupon, the foregoing matter went off

the record at 3:34 p.m and went back on

the record at 3:54 p.m)

CHAIRMAN GRIFFIS: On the record. \Very
well. Let's reconvene.

MS. GESALTI G LBERT: You are ready for ne
to begin. Laura Gesalti Gl bert appearing on behal f
of the Zoning Adm nistrator and the Departnent of
Consuner and Regul atory Affairs. |1'd like to nmake a
couple of points at the outset in response to M.
Edwards's testinony or argunment. First, I'd like to
just mention a hospital is not a CBRF and secondly,
|'"d like to nention that there's no suggestion on our
part that there has been a change in the operations of

the MedLINK or Capitol Hill Nursing Center, only

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

307

that's there's been a change in the | aw

|"d like to spend maybe 15 or 20 m nutes
of my time giving the legal argunments and then I'd
like to call M. Ogunneye who's the chief of the
Zoni ng Revi ew branch to appear on behal f of the Zoning
Adm nistrator. First 1'dlike to address the issue of
housing for the handicapped and essentially |I'm
argui ng frompages five through ei ght of my prehearing
statenent. Essentially under the | aws that exi st now,
t he Zoni ng Regul ati ons, assum ng that a nursing hone
is a CBRF intended to be operated as housing for
persons with handi caps, then the nursing honme is a
matter of right use in an R4 district or a higher
zone district. As aresult of that, the provisions of
section 350.4(f) and 359 are superceded.

I n review ng the provisions of the Federal
Fair Housing Act and the relevant case law, it is
clear that a legitimte nursing hone woul d generally
neet the criteria for a CBRF which is intended to be
operated as housing for the handi capped. Under the
Fair Housing Act, it is unlawful to discrimnate in
the sale or rental or to otherw se make unavail abl e or
deny a dwelling to any buyer or renter because of the
housi ng of a handicap. That is 42 USC Section

3604(f).

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

308
A handicap is defined at 42 USC Section

3602(h) as it is in the District's current Zoning
Regulations to include (1) a physical or nental
i mpai rment whi ch substantially [imts one or nore of
a person's major |ife activities; (2) a record of
havi ng such an inpairnent; or (3) being regarded as
havi ng such an inpairment. To rent as defined in the
Fai r Housi ng Act includes to | ease or subl ease, to | et
or otherwise grant for consideration the right to
occupy prem ses that are not owned by the occupant.
A dwel ling nmeans any building, structure or portion
t hereof which is occupied as or designed or intended
for occupancy as a residence by one or nore fam|lies.
Interestingly, afamly is defined to include a single
i ndi vidual. Thus a singl e handi capped per son who pays
to occupy a portion of a building or nursing hone as
their dwelling or place of residence is protected
under the Federal Fair Housing Act.

There are a nunber of cases that have
confirmed that nursing homes have to be considered
housi ng for the handi capped under the Fair Housing

Act . One of these cases, United States v. the

Commonweal th of Puerto Rico, was a case in 1991 in

which the U.S. District Court overturned a deci si on by

the | ower court and Puerto Ri co Zoni ng Agency t hat had
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refused to allow the Isla Verde Nursing Hone to
operate in aresidential district. The hone housed 13
el derly handi capped persons. Under the Zoning |aw,
nur si ng hones coul d only be granted permts to operate
in an R 23 district by applying for a variance.

The court gr ant ed a prelimnary
injunction. They stated that under the Fair Housing
Act it was illegal to refuse on the basis of a
handi cap to make reasonabl e accompdati ons in rules,
pol i ci es, practices or services whi ch such
accomodat i ons may be necessary to afford such person
equal opportunity to use and enjoy a dwelling.

The second case i s Hovsons v. Township of

Brick, 89 F 3% 1096, a third circuit case from 1996,
wher e t hey addressed whet her the townshi p's refusal to
grant a variance to enabl e Hovsons to build a nursing
home in an R-2 district violated the Federal Fair
Housi ng Anendnent Act. Essentially they decided that
it did. They determ ned that a nursing home shoul d be
classified as a dwelling under the Federal Fair
Housi ng Act and the Third Circuit agreed stating that
the Township of Brick's argument that the proposed
nursing hone is not a dwelling is without nerit. For
t he handi capped el derly person who woul d resi de t here,

Hol i day Vil l age woul d be their home very often for the
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rest of their |ives. W therefore hold that the
proposed nursing honme is a dwelling within the nmeaning
of the Fair Housing Act and they al so detern ned that
t he resi dents woul d neet the definition of handi capped
saying that the parties do not dispute that the
nur si ng honme patients woul d be handi capped within the
nmeani ng of the Fair Housing Act.

A third case, Lapid-Laurel LLC v. the

Zoni ng Board of Adjustnent, another third Circuit case

t hat was decided in 2002 stated that "as an initial
matter there are two poi nts on which the parties agree
or that are settled beyond dispute. (1) The future
residents of the facility that Lapid proposed to build
wi | | be handi capped. (2) A nursing horme |ike that one
t hat Lapi d proposed qualifies as a dwelling withinthe
nmeani ng of the statute.”™ There are no District of
Colunmbia cases that are specifically on point.
However the Hovsons case was cited in the BZA's
decision in the Sunrise Assisted Living case, BZA
Appeal 16716(a).

W will get intotestinony onthis matter,
but before determning that the Capitol H Il Nursing
Center qualified as housing for the handi capped, DCRA
did require the Capitol Hill Healthcare G oup submt

appropri ate docunentation i ncluding proof that it was
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properly established and licenses as a nursing
facility under the District of Colunbia |aw The
facility application is attached as an exhibit to ny
pl eadi ng. | realized that | left out an affidavit
that they filed which I think |I referred to in this
meno, but the affidavit was actually submtted by the
Capitol Hill Care Goup and it is the sane affidavit
that was subnmitted to us by the Capitol H Il G oup
indicating the length of resident stay and so on.

CHAI RVAN GRI FFI'S: That's an affidavit for
Henry Vaughn.

MS. GESALTI G LBERT:  Yes.

CHAI RMAN GRI FFI'S:  Okay.

M5. GESALTI G LBERT: So based upon the
subnmi ssions by the Capitol H Il Goup and the |aw
cited, that provision does not apply, therefore, DCRA
determined that the Capitol Hi Il Nursing Center
qualified as a CBRF providing housing for the
handi capped. Therefore wunder the anended Zoning
Regul ations, the DCRA deternmined that the use was a
matter of right use in an R5-D district in the
District of Col unbia.

The next argunent |'mnot going to spend
any particular tine on but | just note it begi nning on

page nine of my nenb. Since the nursing center is a
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matter of right wuse under the current Zoning
Regul ations, the <conditions in the BZA special
exception order have no continuing force or effect.
| think that's pretty nmuch understood by everyone. |
have cited some law in support of that, but | think
it's pretty clear that once we have a matter of right
use that the conditions in a prior special exception
order no longer apply. It's in nmy nmeno i f anyone has
any questions or you want nme to go into that further,
| can.

| next wanted to concentrate on the fact
that the Zoning Adnministrator had the authority to
determ ne the appropriate nunber of required parking
spaces. Let me go back a little bit. Under the
Zoni ng Regul ations as they were anmended on July 30,
1999 in conformty with a consent agreenent entered
into by the District of Colunbia and the Justice
Departnment, section 330.5 of Title 11 of the Zoning
Regul ations states that a CBRF provided that
notw t hstanding any provision in this title to the
contrary, the Zoni ng Admi ni strator has determ ned t hat
such CBRF that otherwi se conplies with the zoning
requirenents of this title that are of general and
uniformapplicability to all matter of right uses in

an R4 district is intended to be operated as housi ng
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for persons with handicaps. So this use is permtted
as a matter of right use in an R-4 or higher district.
The Zoni ng Adm nistrator determ ned that the Capitol
Hll Nursing Center qualified as housing for the
handi capped and therefore determined that it was a
matter of right use and that the Zoni ng Admi ni strator
was required to treat it as a matter of right use and
to conply with zoning requirenents of this title that
are of general and uniformapplicability to all matter
of right uses.

On that basis, the Zoning Adm nistrator
determi ned that the provision which was cited by M.
Monty Edwards pertaining to the parking requirenents
for CBRF exceeding 16 persons in 11 DCVR 2101.1 where
it says that it's a CBRF for 16 or nore persons, the
parking is as determ ned by the BZA It was our
interpretation that this provision does not apply.

This provision was adopted for the special exception

uses.

Ceneral ly before this secti on was adopt ed,
all CBRFs for 16 or nobre persons were special
exception uses. Therefore because they required a

speci al exception, the parking woul d be as detern ned
by the BZA. However based upon the provisions of

section 330.5 that | just cited, that applied. The
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Zoni ng Admi nistrator was required to | ook at the nost
appropriate parking for this type of facility and not
to discrimnate between housing for the handi cap and
housi ng for persons who do not have handi caps. For
t hat reason, the Zoning Adm ni strator | ooked to what
he considered to be simlar uses being a room ng or
boardi ng house and that's the one that he sel ected.

| wanted to also nention that this
interpretation of the Zoning Administrator was
affirmed by the BZA in Appeal No. 16716(a) pertaining
to the appeal by the Nebraska Avenue Nei ghborhood
Association of DCRA s decision to issue a building
permt to the Sunrise Assisted Living Facility. I
draw your attention to page 13 of ny prehearing
statenent. 1In its conclusion of |law, the BZA states
"the Board concludes that the Zoning Adm nistrator
applied general and wuniform zoning requirenents
applicable to nulti-famly residences in an R4
di strict such as parking requirenments in his revi ew of
the application for a building permt. Communi ty
residential facilities for handi capped persons in the
multi-famly districts are not subject to a greater
| evel of regulation than those that are applicable to
housi ng for non-handi capped persons.” The Board

stated further "The Board concludes that the Zoning
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Adm nistrator correctly determned the applicable
parking and | oading requirenments and that a ruling
from the Zoning Adm nistrator was necessary because
t he regul ati ons do not set forth specific parking and
loading requirements for a comunity residence
facility in R-5-D zone." 1In the Sunrise case, the BZA
hel d that the Zoning Adm nistrator had the authority
to determ ne t he nunber of required parking spaces for
CBRF that qualified as a matter of right use.

That's essentially the gist of ny
ar gument . I'"d like to just a few questions of M.
Qgunneye and then if you have any questions | woul d be
happy to answer them

MS. BAI LEY: Excuse ne. Ms. (Qgunneye,
woul d you pl ease spell your nane for the record?

M5. OGUNNEYE: Sure. The first nane is
Faye, F-A-Y-E. The last nanme is Qgunneye, O G U NN
E-Y-E

DI RECT EXAM NATI ON

MS. GESALTI 4 LBERT: ['"m sorry. ' ve
been | osi ng papers left and right here. Just give ne
one nore noment. Ms. Qgunneye, could you pl ease state
your nane for the record? | guess you just did.
Coul d you pl ease state what your position is at DCRA?

MS. OGUNNEYE: Yes, |I'm the Chief of
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Zoni ng Revi ew Branch.

MS. GESALTI Q LBERT: And can you explain
to me what your duties are in that position?

M5. OGUNNEYE: | review C of Oas well as
buil ding permt applications to ensure that they do
conply with the Zoni ng Regul ati ons.

M5. GESALTI G LBERT: How | ong have you
been enpl oyed at DCRA?

M5. OGUNNEYE: Unofficially 18 nonths. As
a full time enployee about 12 nonths.

MS. GESALTI G LBERT: For the record can
you state who is the Zoning Adnmi nistrator?

M5. OGUNNEYE: Denzil Noble is the acting
Zoni ng Admi ni strator.

MS. GESALTI d LBERT: And are you
appearing here on his behal f today?

M5. OGUNNEYE: Yes, | am

MS. GESALTI G LBERT: Now | would like to
mark the Cof O | knowthese are already a matter of
the record in this case but | would like to mark the
C of Ounless they are already in the record. Ri ght?

CHAI RMAN GRI FFI'S:  They are already in the
record.

M5. GESALTI G LBERT: GCkay. |If then you

will just take a look at the two C of O that were
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issued that are the subject matter of this appeal
Have you had an opportunity to review these C of O?

M5. OGUNNEYE: Yes, | have.

MS. GESALTI G LBERT: And have you had an
opportunity to review DCRA s records and files rel ated
to the issuance of these C of O?

M5. OGUNNEYE: Yes, | have.

M5. GESALTI G LBERT: And have you al so
had an opportunity to discuss the factors whichled to
t he i ssuance of C of O?

M5. OGUNNEYE: Yes, | have.

MS. CGESALTI G LBERT: Have you al so had an
opportunity to discuss the factors which led to the
issuance of these C of O wth the Zoning
Adm ni strator?

M5. OGUNNEYE: Yes, | have.

MS. GESALTI G LBERT: Can you just try to
briefly explain to the Board how it is that DCRA
determned to issue new C of O particularly for the
nur si ng hone at 700 Constitution Avenue to t he Capitol
Hi |l Healthcare G oup?

M5. OGUNNEYE: Ckay. At the tine, the
Applicant cane for a new C of O the Zoning
Adm ni strator determ ned that based on t he amendnents

to the Zoning Regulations in 1999 the facility
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gualified as a handi capped facility. The Applicant
provided an affidavit to that effect as well as a
certificate of licensor. The Norson (PH) Honme as a
handi capped facility is a matter of right facility and
based on that we had no choice but to issue a C of O

MS. GESALTI G LBERT: Now can you address
t he choi ce of parking that -- Let me ask you one ot her
guesti on. The prior C of O that existed for this
facility, was that subject to the BZA order? Did that
indicate that it was subject to the BZA order?

M5. OGUNNEYE: Yes, it did.

MS. GESALTI G LBERT: All right. That was
the reason for a new C of O Was that why they cane
in for a new C of O?

M5. OGUNNEYE: They cane for a new C of O
because they had sone use changes and t he use changes
like I mentioned earlier had kicked theminto section
330.5 which was a matter of right use. The Zoning
Regul ati ons di d not stipul ate the parking requirenents
for the facility and the Zoning Adm nistrator
determ ned that based on sinmilar uses for residential
facilities and the precedent of Sunrise case that
using the room ng house determ nation would be the
nore restrictive application.

M5. GESALTI G LBERT: Wen you say "that
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woul d be the nore restrictive application” what were
the others? More restrictive than what?

M5. OGUNNEYE: More restrictive than
regular multiple famly residences requirenent and it
didn't quite qualify as the assisted living
handi capped because that one had to be publicly
assi sted which this wasn't.

M5. CESALTI G LBERT: kay. Now | think
as |I'm reading the Board here when you made a
reference to a change of use that's sonething that we
use. That's a term of an ours in DCRA s |ogo. l's
that fair to say that when sonebody needs a new C of
Owe nmay call it a change in use?

M5. OGUNNEYE: Correct.

MS. GESALTI G LBERT: So the nursing home
di dn't change.

M5. OGUNNEYE: No, it didn't.

VB. GESALTI G LBERT: Al 'l ri ght.
Essentially that's it. | have no further question.
I Wil | happy to accept any questions or

clarifications.

CHAI RVAN GRI FFI S: Questions from the
Board? M. Zai dain.

MEMBER ZAI DAIN. | have two qui ck ones for

Ms. Glbert. |If | understood your earlier statenent
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you were tal ki ng about the definition of disabled. If
| understood you correctly, | thought | heard you say
the definition of disabled as outlined in the Zoning
Regul ations. | was wondering if you could point neto
that if | understood you correctly.

MS. CGESALTI d LBERT: Ri ght . | think I
did say that it's the same as in the Zoning
Regul ati ons. I think that the Zoning Regul ations
i ncor por at es. Let me see if | can pull it out. I
think it may i ncorporate that definition fromthe Fair

Housi ng Act. It says anybody who i s handi capped under

the Fair Housing Act in section 330. Yes. It says
"For the purposes of..." It's 330.5(1). "For the
pur poses of this subsection a handicap'..." | think
it was handicap not disabled. It's the term

“...means wWith respect to a person a physical or
nmental inpairment that substantially limts one or
nore of such person's major life activities or record
of having or being regarded as having such an
i mpai rment, but such item does not include current
illegal use or addition to a controlled substance.”
So the principal part of that, apart fromthe addition
part was |ifted right out of the Fair Housing Act.
MEMBER ZAI DAIN: Right. Wuld you agree

that 330.5(1) ties back into the definition of CBRF in
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its subdefinitions?

MS. GESALTI G LBERT:  Yes.

MEMBER ZAIDAIN: | guess one thing that
raises my curiosity although this isn't directly
before us is why it's not including illegal use or
addi tion of controlled substances, but then the CBRF
definition incorporates that under (E). | guess
that's not really a big issue for us. Ckay.

M5. GESALTI G LBERT: So yes, it's a CBRF
and it is a healthcare facility. It nmeets the
definition of a CBRF and it fits under (D) heal thcare
facility.

MEMBER ZAI DAIN.  Ri ght.

MS. GESALTI G LBERT: But contrary to M.
Monty Edwards, we believe that it does constitute
housi ng for the handi capped.

MEMBER ZAI DAI N:  Ckay.

M5. GESALTI G LBERT: That a skilled
nursing facility or an internediate nursing care
facility in nost instances if not every instance wll
constitute housing for the handi capped.

MEMBER ZAI DAI N:  Ckay.

MS. GESALTI G LBERT: Inthis case, we did
get the copy of the certification that they were a

skilled nursing facility and we did receive their
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affidavit and we did review the rel evant case | aw and
t he subject and we deternmined they were housing for
t he handi capped on that basis.

MVEMBER ZAl DAI N: Right, so it's on the
basis --

MS. GESALTI G LBERT: The affidavit does
indicate that the average length of stay for nost
patients is 11 nonths. It also nmentioned that 48 of
the patients have been at the facility for over a
year.

MEMBER ZAI DAI N: And that's how the
determ nati on was based on was the affidavit and the
certification.

M5. CESALTI G LBERT: Right.

MEMBER ZAI DAIN:  And t hat's what we shoul d
focus on there.

M5. CESALTI G LBERT: Right.

MEMBER ZAIDAIN:. Also | just had a really
guick semantical question in regards to your
subni ssi on. On page two, you talk about BZA Oder
16407. You stated your argunment about why this
doesn't apply, but then you've al so tal ked about that
the BZA order expired after its own terns of two
years. | was | ooking through the order and | saw t hat

it said that approval shall be prepared of 10 years.
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Is that just a typo?

MS. GESALTI G LBERT: | guess so.

MEMBER ZAI DAIN: Okay. | just wanted to
make sure.

MS. GESALTI G LBERT: But | think they had
to do sonmething within two years if |I'mnot n staken.
| haven't read it recently, but | think they have to
take sone action. They have to apply for a C of O or
they had to do something within a tw year period
under that order.

CHAI RMAN GRIFFI'S:  You nean they didn't

activate the order.

MS. GESALTI d LBERT: | don't have it in
front of ne. | think so. | think that's it.
CHAIRVAN GRIFFIS: | see. That's why it

expired at two years. There was no action on it.

M5. GESALTI G LBERT: They didn't submt
new pl ans for a proposed expansi on.

MEMBER ZAIDAIN: | didn't see that in the
or der.

CHAI RVAN GRI FFI S: Any extendi ng order
unl ess you pull pernmanence for instance if it's for
construction, you have activated the order. It
doesn't last forever if you don't effectuate it.

That's what you're saying. Correct?
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V5. CESALTI G LBERT: It's ny
understanding that they never did the proposed
expansi on.

MEMBER ZAIDAIN. So if you get an order
and you don't apply for a permt, the order dissol ves.

M5. OGUNNEYE: Ri ght . Sonetinmes it's
stipulated in the back of the order.

CHAIRVAN GRIFFIS: Right. Here |ook at
this. The boilerplate stuff that we never read on our
orders when they go out.

MEMBER ZAl DAI N: That's probably why |
don't know it.

CHAI RMAN GRI FFI'S:  That's right.
MEMBER ZAI DAIN: Regardl ess the approval
was for ten years.

CHAI RMAN GRI FFI'S:  Anyt hing el se fromthe

Board? Do you have nore questions?

MEMBER ZAI DAI N:

| ook up. Thank you.
MEMBER M LLER |
CHAI RVAN GRI FFI S:

MEMBER M LLER

No, that's okay. [1'll

have a questi on.
Yes.

Ms. G bert, DCRA' s

determ nation that nursing honmes are to be consi dered
handi capped and covered under 330.5 is based on the

case law that you cite in your prehearing statenent.
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M5. GESALTI G LBERT:  Yes.

MEMBER MLLER. Is it based on anything
el se?

MS. GESALTI G LBERT: It's no secret the
District was sued by Capitol Hi Il Healthcare G oup.
The judge was basically persuaded and was ready to
enter a summary judgnment against the District. I
don't think that's a secret.

MEMBER M LLER: | don't know exactly what
you're referring to. |Is there sone other D.C. case
t hat we can deal wth?

M5. GESALTI G LBERT: No, |'msaying that
the Capitol H |l Healthcare Group sued the District of
Columbia for not having issued the C of O to it
relieving it fromthe conditions of the BZA order and
requested a C of O Wen DCRA had not acted pronptly
on that request, they filed suit for a declaratory
judgnment. The court appeared to be pursued that they
di d constitute housing for the handi capped. They did
not rule because we settled the matter.

MEMBER M LLER: So there isn't a D.C
deci si on on that case.

MS. GESALTI G LBERT: There is not a D.C
court decision on point. No.

VMEMBER M LLER: | haven't read the cases
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that you cited yet, but it seems to ne that when
you're arguing that a nursing home should be
consi dered under the Fair Housing Act, it seens like
the point is going to that they not discrimnate on
the basis of the handicap, not other kind of
peri pheral things that they shouldn't be required to
do other things such as parking. You've read the
cases, but that's basically my question. Do they
address other things or are they just trying to say
t hat "No, nursing hones shoul dn't di scri m nate agai nst
t he handi capped on housi ng"?

MS. GESALTI G LBERT: | think that
probably you're correct, but certainly there's an
issue here in terns of the provision in the Zoning
Regul ati ons. If it would all be a lot neater and
clearer if the Zoning Commi ssion had made very cl ear
when they anended the statute what the parking
requirenents would be or whether those parking
requi renents applied or whether you' d have to go to
t he BZA for the parking.

VMEMBER M LLER: Basically the BZA cases
don't really go into those kind of issues.

M5. CESALTI G LBERT: Right.

MEMBER M LLER: | have a really basic

guestion here. | think you said sonething. Say the
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Zoni ng Adm ni strator is the one that has the authority
now to meke this decision. There seem to be
statenents that says he's required to ook to sinmilar
uses in determ ning the appropriate nunber of parking
spaces. | want to know first of all where does it say
that in the regul ati ons?

MS. GESALTI G LBERT: | think that what
we're relyingonisinthe -—- | think that what | was
trying to say that. Well, essentially the practice
has been that where there is no specific parking
requi renent that the Zoning Administrator |ooks to
simlar uses, but there's no specific ratio indicated.
Then in this case because the housing for the
handi capped is to be treated simlar to housing that
is not for the handi capped, we |ooked at what the
Zoning Administrator considered to be simlar uses
bei ng an apartnment building or a room ng house or a
boar di ng home and determined that it was the simlar.

MEMBER M LLER: | understand that.

MS5. GESALTI G LBERT: GCkay. |'msorry.

MEMBER M LLER: That's fine. My next
guestion is is there sonething that precludes the
Zoni ng Admi nistrator fromlooking right in his record
at the previous C of O where there was a BZA order

t hat was based on a whol e hearing of the parking needs
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in the area?

M5. GESALTI G LBERT: My understanding is
that the Zoning Admnistrator was essentially
concerned i n maki ng hi s determ nati on about ot her uses
t hroughout the city and not maki ng a determ nation in
this facility that woul d i npact ot her exi sting nursing
homes across the city and require parking in those
facilities. That would be out of line with what was
being required here. 1 think that was his principal
consideration. Now whether he could have | ooked at
the BZA order for guidance, | don't think there's
anyt hing that specifically prohibits that. It's just
not in the Zoni ng Regul ati ons.

M5. OGUNNEYE: If | nmay just add to that.

MS. GESALTI G LBERT:  Sure.

M5. OGUNNEYE: Usually when soneone
applies for a newCof O we | ook at the previous C of
O and at that point since the use was a matter of
right use, the existing BZA order becomes nullified
because it's no | onger applicable.

CHAI RVAN GRI FFI'S:  But where's your first
stop to | ook at how you could classify it for parking?

M5. OGUNNEYE: Once it's a matter of
right, we would go to section 2101.

CHAI RVAN GRI FFI' S:  Ckay.
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M5. OGUNNEYE: Basically we would pick it

out of there. In situations where it is not explicit,
then we have to determne what's nobst simlar and
apply that.

CHAI RMAN GRI FFI'S:  So your procedureis to
go directly not to the previous decision or ratio or
count, but rather your first step and stop is the
current regul ations.

MS. OGUNNEYE: Correct.

CHAI RVAN GRI FFI'S:  Ckay.

MEMBER M LLER: But you cite in your
prehearing statenent, New York cases and Rat hkoff for
the proposition that it's nullified if the |aw
changes. |Is there any D.C. law on that?

M5. GESALTI G LBERT: No. In fact, it was
i nteresting. To ne it seens that it's alnost an
obvi ous situation because the cases that |I found were
al nrost the opposite situation, for exanple, the
nonconf orm ng use situation where you have a use that
was previously allowed and i s now no | onger permtted.
If the lawis changed, you're still allowed to do it.

But in this situation, you have the
opposite situation where the lawis nore |l enient. The
nost significant thing in that nmaterial that | cited

was t hat the nei ghbors have no vested interest in the
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continuity of zoning according to the Rathkoff Law of
Zoning. That's essentially it.

M5. OGUNNEYE: Just to nmke an exanpl e.
If for instance there is a BZA order in an R4 zone
for having an office building which we knowis not a
matter of right and they do have approval for that if
sonmeone el se cones along in that property and deci des
they want to revert it back to residential, then that
BZA order dies. | f soneone el se cones along years
|ater and tries to reapply the BZA order, it cannot be
done because then it's dead.

MEMBER M LLER: W are in the situation
where t hough the use hasn't changed.

M5. CESALTI G LBERT: Right.

MEMBER M LLER: Not hi ng has changed except
the law and the parking needs as far as DCRA had
before it hadn't changed. So what appears to ne is
that DCRA just didn't | ook at any of the findi ngs made
for that specific |location and just started | ooki ng at
ot her places around the city.

MS. CGESALTI d LBERT: No. I think that
what DCRA did was DCRA | ooked at the regul ations.
They didn't attenpt to base it on the special
exception order because the special exception order

and the findings that have been made by the BZA in
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t hi s speci al exception order the Zoni ng Adm ni strat or
had no further relevance to this situation since it's
now matter of right.

Now if BZA decides that it's sonething
t hat shoul d be determ ned by the BZA after a hearing,
then that's a different situation. But | don't think
that the Zoni ng Admi ni strator woul d have the basis to
go look at all of these different issues.

MEMBER M LLER: | don't want to pursue
this too nmuch, but hypothetically if the | aw changed
and they weren't required to follow the BZA order
anynore - let's say that was the case - it still seens
to me that possibly that the best evidence of the
nunber of parking spaces that m ght be required woul d
be the findings that were made by the BZA based on an
eval uation and public hearing, etc. of the needs of
that particular area. It just seens |ike DCRA
di sregards that.

MS5. GESALTI G LBERT: | can only say that
it was not done and instead as Ms. Qgunneye said the
Zoning Administrator |ooked at the regulations and
| ooked at the uses in 2101, the parking.

MEMBER M LLER. Thank you.

CHAI RMAN GRI FFI'S:  Any ot her questions?

MEMBER ZAIDAIN: Just as a follow up to
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sone of that conversation

CHAl RVAN GRI FFI'S:  Yes, M. Zaidain.

MEMBER ZAI DAIN: Inthe alternative, isn't
it a kind of practice that when a use cones that it is
a matter of right but it's not accounted for in the
par ki ng schedul e, you |look for the nobst restrictive
regul ation of the closest use in the schedul e?

M5. OGUNNEYE: Correct.

MEMBER ZAl DAI N: That happens fairly
frequently.

M5. OGUNNEYE: | wouldn't say frequently,
but yes, it does happen.

MEMBER ZAI DAI N:  Ckay.

CHAI RVAN  GRI FFI S: Cross exam nation.
We'l|l start with Stanton.

CROSS EXAM NATI ON

MR. EDWARDS: Ms. Qgunneye, when you
deternmi ned the parking for the nursing home portion,
what evidence did you have as to the nunber of
enpl oyees that were currently enpl oyed by the nursing
facility at that tine?

M5. GESALTI G LBERT: I"m going to ask
that the question be rephrased sinply because M.
Qgunneye has already testified that she didn't

personal | y nmake the deci sion.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

333
MR. EDWARDS: She did testify that they

did review the criteria to determ ne what was the
appropriate | evel of parking.

CHAI RVAN  CRI FFI S: Ri ght, but Ms.
Glbert's objection is the fact that she didn't
specifically do the individual review. She nay not be
able to tell you the exact nunmber. Are you aware of
t he nunber? Can you tell wus what the nunber of
enpl oyees were?

M5. OGUNNEYE: |'mafraid | can't.

CHAI RMAN GRI FFI'S:  And you can't because?

M5. OGUNNEYE: Actually the certificate of
license here says that they did provide those. They
made nention of the skilled and the nursing facility
staff nenbers that were there. |I'msorry. Could you
repeat the question?

CHAI RVAN GRI FFI' S:  What was t he nunber of
enpl oyees that was known to the Zoni ng Adm ni strator
when they nmade the determ nation for the parking?

M5. OGUNNEYE: One hundred and sevent een.
|"msorry. That's the nunber of beds. |'msorry.

MEMBER ZAI DAIN. Did you guys know about
how nmany enployees or did you just focus on the
certification and the affidavit?

M5. OGUNNEYE: No, we do know. Si xty-
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ei ght enpl oyees.

MR. EDWARDS: | believe you are | ooki ng at
a portion of their application that has to do with the
heal t hcare prof essionals. That does not enconpass t he
housekeepi ng staff --

CHAI RVAN GRI FFI S: You have to ask a
guestion. This is cross exam nation.

MR EDWARDS: |Is that correct?

MS. OGUNNEYE: |'msorry. | can't answer
t hat .

MR. EDWARDS: Wth the page that you have
before you now of the application, please read the
titles of the entries on the last two lines on the
page that you had before you.

M5. OGUNNEYE: Ckay. Housekeepi ng
servi ces and ot hers.

MR. EDWARDS: And with the table you were
just looking, didit include any housekeepi ng staff or
other in those 42 enpl oyees?

CHAI RMAN GRI FFI'S:  Okay. Just to refresh
of course this is all for our benefit. Wat are we
| ooki ng at?

MR. EDWARDS: W are looking at the
attachment to the prehearing statenent of the DCRA

MR. TUMMONDS: M. Chairman, | would
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guestion the relevancy of this question based on the
fact that Ms. Qgunneye has testified that the Zoning
Adm nistrator's office used the interpretation of the
Zoni ng Regul ations of the room ng or boardi ng house.

CHAI RMAN GRI FFI'S:  Ri ght.

MR TUMWONDS: The cal culation is based on
the beds or units. It doesn't have anything to do t he
nunber of enpl oyees.

MR. EDWARDS: |'Il accept that. Thank you
very much

MR.  TALLANT: And we want to challenge
that al so because one of the things that Ms. G bert
said was that the Zoning Adm ni strator should |l ook to
the cl osest relevant activity.

CHAI RMAN GRI FFI'S:  Ckay. Either chall enge
it in cross exam nation or at another tine.

MR, TALLANT: | will. Now?

CHAI RMAN GRI FFI'S:  That's your cross.

MR EDWARDS: Can | finish?

MR, TALLANT: 'l let Monty finish first.

MR. EDWARDS: Ckay. Both of you testified
as to the events that led to the i ssuance of the C of
O Now !l believe you referred to litigation that was
on-going. Wis that in the bankruptcy court?

M5. GESALTI G LBERT: That's correct.
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MR. EDWARDS: Now could you turn to the

actual C of O that were issued and confirm that the
date they were issued was March 26, 2003?

M5. OGUNNEYE: |'msorry. Was that for
me? Yes.

MR. EDWARDS: Now perhaps this should go
to counsel but was there any determ nation of the
validity of any settlement as a result of that
litigation by the court?

CHAl RVAN GRI FFI'S: How i s that rel evant to
this appeal ?

MR. EDWARDS: Did the settlenent ever go
before the court for approval in that litigation?

CHAI RVAN GRI FFI S: | understood your
guestion, but why is that relevant to this appeal ?

MR. EDWARDS: I think ny next question
will help.

CHAI RMAN GRIFFIS: It's probably best to
bundl e them together so | understand.

MR EDWARDS: Isn't it true that on the
date or the day followi ng the issuance of the C of O
t he next thing that happened in the bankruptcy court
was a voluntary dism ssal of the suit brought by the
Capitol Hill Hospital G oup agai nst DCRA?

CHAI RVAN  CRI FFI S I still don' t
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understand. Howis that relevant to us getting to the
central question of this and nost appeals is that the
Zoni ng Admi ni strator nade an error?

MR. EDWARDS: The testinony so far has
gone to the factors that led to the i ssuance of the C
of O W have had an oblique reference to sone
[itigation.

CHAI RMAN GRIFFI'S:  So you're saying that
sonmehow this litigation nmade the Zoni ng Adm ni strat or
make an error.

MR TALLANT: Ms. Glbert testified that
because of --

CHAl RMVAN Rl FFI S: First of all, M.
G lbert didn't testify because she's an attorney.

MR. TALLANT: |1'msorry. She stated that
as aresult of thelitigation that DCRAfelt conpelled
to issue the C of O This was because she believed
that a judge was about to i ssue a ruling agai nst them

CHAI RVAN GRI FFI S: Excel | ent. So the
guestion is did the Zoning Adm nistrator issue the C
of O because they were being sued.

MS. GESALTI Q LBERT: That's not the
reason for issuing the Cof O The C of Owas issued
because as a result of the litigation we |ooked into

all of these issues and | was involved in doing the
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research. A couple of attorneys at Corp Counsel were
involved in doing the research. W cane to the
conclusion that, yes, they were right. They had a
poi nt . This was housing for the handi capped that
shoul d be matter of right in an R-4 or higher zone.

CHAI RVAN GRI FFI'S:  And that was the basis
of the lawsuit.

MS. GESALTI G LBERT: Right. That was the
basis of the lawsuit.

CHAI RVAN GRI FFI S: So that's where the
facts and evidence cane apparent to the Zoning
Adm ni strator through you, the counsel, of how they
should ook at this in terms of issuing the C of O

MS. GESALTI G LBERT: Through nysel f and
the attorneys at Corp, yes.

CHAI RMAN GRI FFI'S: Okay. o ahead.

MR. EDWARDS: M. Chairman, may | submit
the conplaint that was filed in bankruptcy and let it
speak for itself?

CHAI RVAN  GRI FFI S: No, not in cross
exam nation, you don't submt evidence.

MR. EDWARDS: All right.

MR. TALLANT: Ms. Gl bert, you stated that
t he Zoni ng Admini strator did not have the capacity to

review the nunber of enployees at MedLI NK and make
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that a factor in their decision about the appropriate
| evel of parking. |Is that correct?

MS. GESALTI G LBERT: | don't think | said
t hat .

M5. OGUNNEYE: | did.

MR, TALLANT: |'msorry.

M5. OGUNNEYE: |In determ ning the nunber
of parking required for this facility, it's just the
nunber of beds that is applied, not the nunber of
staff.

MR. TALLANT: And for gui dance you st ated
that DCRA looked to the roomng house type of
operation at Sunrise Assisted Living. Is that
correct?

M5. OGUNNEYE: Correct.

MR, TALLANT: Irregardless of the
difference in licensing and degree of healthcare
provided at the two facilities.

M5. OGUNNEYE: The affidavit that was
supplied to DCRA showed us enough evidence that the
facility did qualify as a handi capped facility which
was the basis for which we reviewed it under section
330. 5.

MR. TALLANT: Then is there any nursing

home that would not so qualify?
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M5. OGUNNEYE: There's a possibility, yes,

if there were in another zone than the R-4.

MR. TALLANT: That has nothing to do with
the nature of the operation. If this were R-1, it
woul d be still be the sane. |"m tal king about the
type of operation at MedLl NK

M5. OGUNNEYE: ["m sorry. Coul d you
rephrase that?

MR. TALLANT: Is there any nursing home
i ke MedLINK that would not also be classified as
housi ng for the handi capped?

M5. OGUNNEYE: There's a possibility, yes.

MR.  TALLANT: And can you explain that
possi bility?

MVEMBER ZAl DAI N: Are you asking her to
name thenf

MR. TALLANT: Well, give nme exanpl e of how
t hat coul d be.

MS. GESALTI G LBERT: | think that calls
for speculation. W argued that as far as we know
certainly in ny prehearing statenment |'ve suggested
that a |l egitimate nursing home woul d al nost al ways be
consi dered housing for the handi capped. | think what
Ms. Qgunneye as testified is conceivably there's a

situation where there could be nursing hone that
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didn't qualify for some other reason. Maybe it wasn't
a legitimte nursing. Maybe their residents only
stayed for a week at a tine or sonething el se.

MR.  TALLANT: The question that [|'m
trying to get to --

M5. OGUNNEYE: | think you didn't explain
that point I was trying to nake which was the sane
sort of facility in an R 2 zone would automatically
have to go before the Board because it would not be a
matter of right.

MR. TALLANT: Ckay.

M5. OGUNNEYE: But the zone in which this
particular facility is in.

MR. TALLANT: The question |I'mtrying to
get to is the nodel that the Zoning Adm nistrator and
DCRA | ooked to for guidance and in this case, they
| ooked to Sunrise Assisted Living which does not
provi de the | evel of nedical care that MedLI NK does.

M5. CESALTI G LBERT: Conceded.

MR, TALLANT: That in fact MedLINK
Hospital is far nore like a hospital which requires
one parking space for each bed and that if the Zoning
Adm ni strator were |ooking for guidance, he should
have | ooked to the previous BZA orders. They should

have | ooked to the requirenents for a hospital because
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the level of care at MedLINK is far closer to that of
a hospital than it is Sunrise Assisted Living.

CHAl RVAN GRI FFI'S:  Wait a minute. That's
a question actually. He neant to end on an upbeat.

MS. GESALTI G LBERT: | think that's an
argument rather than question.

CHAIRMAN GRIFFIS: It isn't now Do you
agree?

M5. OGUNNEYE: |"m sorry. VWhat am |
agreeing to?

MR, TALLANT: G ven the level of nedical
treatment provided at MedLI NK Hospital and Nursing
Hone shoul d not the Zoni ng Adm ni strator have | ooked
to the parking requirenments for a hospital rather than
a roomng house where no nedical facilities are
provi ded?

M5. OGUNNEYE: | do not agree. No.

MR. TALLANT: Wsat is your argument for
not agreeing? Wiy is a room ng house --

MS. GESALTI A LBERT: |1'mgoing to object
because | really think that M. QOgunneye is not
equi pped to answer this question at this tine. She
was not personally involved in maki ng the deci sion.

CHAI RMAN GRIFFI'S: Wl I, it's going to beg

t he question that why isn't the person that can answer
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t hat question here.

MS. GESALTI G LBERT: Based on his
schedul e this afternoon.

CHAl RMAN GRI FFI'S: That's interesting. So
you brought sonebody here.

M5. GESALTI G LBERT: W can still get him
here. He is on call. |If you want to hear from him
we can still get him Oay. Go ahead.

CHAI RMAN GRIFFI'S: The witness that you
brought here today certainly has sonme basis to begin
to answer these questions.

MS. CESALTI d LBERT: Al right. o
ahead.

CHAI RVAN GRI FFI S: It's a very quick
guestion in terns of why wouldn't you look to
somet hi ng el se but nore i nportantly what nade you | ook
to room ng house or a procedure |eading to room ng
house to depict your parking?

M5. OGUNNEYE: W do have two exhibits
which are the two C of O and both uses have been
separated. They are on different floors. One Cof O
is for the hospital side and the C of Ois for the
CBRF. So both entities so to speak were addressed
according. The part that was hospital we applied the

parking for the hospital. The part that was CBRF we
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appl i ed the parking stipulated as CBRF.

MR. TALLANT: And we are not di sputing the
hospi tal portion.

CHAI RMAN GRI FFI S: Right, but she's
answering the question of why the CBRF wouldn't be
anal ogous to a hospital in the parking cal cul ation.
So what you did was you found that the use and the
si ze was nore anal ogous to a room ng house.

M5. OGUNNEYE: Ri ght. The use itself
correct.

MEMBER ZAl DAI N: Just out of curiosity
which is nore restrictive? The hospital is nore
restrictive.

M5. OGUNNEYE: The hospital is nore
restrictive but CBRF is no way a hospital.

VEMBER ZAl DAI N: Ri ght . Exactly. But
like you testified here, you search for the nost
appropriate use which in your mnd was the boarding
house.

M5. OGUNNEYE: Right, which was the nost
restrictive.

MEMBER ZAI DAI N:  And you' re aski ng her why
didn't you the hospital for that?

MR. TALLANT: It seens they used the | east

restrictive conparable nodel, a nursing facility that
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they equated to a room ng house where no nedical
services are provided.

CHAI RMAN GRI FFI'S:  Okay. So you answered
t he questi on.

MEMBER ZAI DAIN:  But | don't knowif that
guestion that | directly proposed to her was answer ed.
Can you tell us why you didn't use a hospital for the
CBRF?

M5. OGUNNEYE: Because the CBRF part of
the application is not a hospital.

MEMBER ZAl DAI N: So you looked to a
boardi ng house in a use sense in your mnd and the
boar di ng house was nore appropriate in terns of use.
| think your testinony was that you coul d have | ooked
at it as a multi-famly use but that was not as
restrictive as a boardi ng house.

M5. OGUNNEYE: Correct.

MEMBER ZAl DAI N:  So t he di fference between
a boarding house and a hospital in your mnd if |
under stand you correctly was a boardi ng house is nore
closer in use than a hospital was for the CBRF.

M5. OGUNNEYE: No, we woul dn't have | ooked
at the hospital at all in determining the CBRF. W
would look at only the uses that best suits the

resi denti al use.
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MEMBER ZAl DAI N: Ckay. Whi ch  woul d

excl ude a hospital.

M5. OGUNNEYE: Correct.

CHAI RMAN @RI FFI S: And what's your
understanding of the activity that happens with the
CBRF?

M5. OGUNNEYE: It's a facility for
handi capped peopl e t hat require assi stance for getting
up, feeding thensel ves, bathing thensel ves, clothing
thenselves and that require assistance from a
heal t hcare provi der.

CHAI RVAN  GRI FFI S: So how does that
happen? People have roons that they live in and t hen
t hey have people cone in and out.

M5. OGUNNEYE: Correct.

CHAI RMAN GRI FFI'S:  Okay.

MEMBER M LLER: | just want to foll ow up
on that because that's been festering in ny nmnd as
wel | . This goes back to when you determ ned that this
was a nursing home that falls under 330.5(1). | think
you said you | ooked at the license and the affidavit
and the case | aw di scussing nursing hones. | want to
know i f you | ooked at the residents of this facility.
I n what ways were they handi capped or did you just go

on those three areas that | just mentioned?
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M5. GESALTI G LBERT: | think that we

didn't attenpt to look at in what ways they were
handi capped specifically.

MEMBER M LLER ["m sorry. |  know |
addressed this generally. | don't think you can
testify though, Ms. Gl bert, as to what you | ooked at.
Can you?

M5. CESALTI G LBERT: kay.

MEMBER M LLER: So | guess Ms. (Qgunneye
woul d have to testify to what they | ooked at. You
could argue as to what you think they needed to | ook
at .

M5. CESALTI G LBERT: Right.

MEMBER M LLER: Let's start with what you
did look at. Did you |l ook at inpairnments they had or
anything like that in determning that they were a
nursi ng home that fell under 330.5(1)?

M5. OGUNNEYE: Yes, and that was why we
asked for the affidavit to prove that the facility in
fact was what is handi capped persons.

MEMBER M LLER: | assune the affidavit is
in the record, but naybe you could refresh our
nmenories as to what that affidavit shows about the
i mpai rments of the residents.

M5. OGUNNEYE: |'Ill just read a coupl e of
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excerpts.

MEMBER M LLER  You don't have toread it.
If there's nothing in addition to what's in the
affidavit, |'ve just been shown the affidavit. | f
there's nothing else you want to add to that, that's
fine.

M5. OGUNNEYE: No, there is nothing el se.

MR. TALLANT: | believe that's all except
| would like to ask Ms. Glbert for clarification
When she was descri bing section 330.5, it sounded as
t hough your argument was very circular. That a CBRF
is a CBRF subject to the regulation by the Zoning
Adm nistrator if the Zoning Adm ni strator determ nes
that it is a CBRF. |Is that correct?

MS. GESALTI G LBERT: No.

MR TALLANT: You stated that if it's a
CBRF, the Zoning Adm nistrator sets the parking.

M5. CGESALTI G LBERT: No, | think what |
saidis that if it's a CBRF that provides housing for
t he handi capped then it's a matter of right use.

MR. TALLANT: But the question is who --

M5. CESALTI d LBERT: And the Zoning
Adm nistrator determ nes the parking. So the
prelimnary determination is does this facility

gualify as housing for the handi capped? And having
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decided that yes, this nursing hone qualifies as
housi ng for the handi capped and is entitled to be to
a matter of right use in the zoned district in which
it's located, then based upon that determ nation, the
Zoni ng Admi ni strator determ nes the parking.

I'd like to just say to the Board.
Clearly there is a question here and in ternms of the
guestions that you' ve raised, Ms. MIller, with respect
to the nunber of enpl oyees --

CHAI RVAN  GRI FFI S: But this is not
speaki ng to the question.

MS. CESALTI d LBERT: Al right. o
ahead.

CHAI RMAN GRI FFI'S:  Sorry. W were getting
this rhythm of rapid fire and rapid answers. Any
further questions fromcross exani nation?

MR, TALLANT: | suppose not.

MEMBER ZAI DAIN: | just want to make sure
that | understood the exchange here. I think your
guestion was who determnes that housing for the
handi capped.

MR. TALLANT: Exactly.

MEMBER ZAlI DAI N:  And your answer is the ZA
does.

M5. GESALTI G LBERT:  Yes.
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MEMBER  ZAl DAl N: As underlined in

330.5(1).

CHAI RVAN GRI FFI'S:  That's correct.

MEMBER ZAI DAIN:  Thank you

MR. TALLANT: So the point of the question
was it seens that the whole thing is very behind
cl osed doors. There's no opportunity for the
comunity.

CHAI RMAN GRI FFI'S:  Gkay. And | think you
pointed directly to it, but the regulations are very
cl ear on that aspect.

MR, TALLANT: That it should be the BZA.

CHAI RVAN GRI FFI S: No, that the direct
issue that M. Zaidain has brought up in terms of
making the determnation whether it's for the
handi capped or not is the ZA's. It is not the BZA s.

MR TALLANT: But if it's a CBRF for over
16 peopl e.

CHAI RVAN GRI FFI S: | understand you're
goi ng to parking now, but you have to understand the
first point and we also are dealing with the second.

MR. TALLANT: Ckay. |'man architect, not
a |l awyer.

CHAI RVAN GRI FFI S: So am |I. Anyt hi ng

el se?
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MR TALLANT: No, sir.

CHAI RMAN GRI FFI'S: Okay. Let's take. M.
Tumronds, yes.

MR TUMVONDS: We still are in cross
exam nation, right?

CHAI RMAN GRI FFI'S: W have to go through
anybody. No reason to interrupt. W will get to
ever ybody.

M5. GESALTI G LBERT: My | just say one
last thing? | would like to say that | woul d concede
that there is a distinction between a room ng house
and a nursing certainly in terns of the nunber of
enpl oyees and the inpacts on the conmunity. But |
don't think that's reflected in the Zoni ng Regul ati ons
or in the parking requirenents in the Zoning
Regul ati ons.

CHAI RVAN GRI FFI S: kay. Wiy don't we
save it for closing then?

M5. CESALTI G LBERT: kay.

CHAI RVMAN GRIFFI'S: M. Gl bert.

MS. GESALTI G LBERT: |'msorry.

CHAI RVAN GRI FFI'S:  You're far from done.
These people are chonping at the bit to get up here.

M5, GESALTI G LBERT: l'"'m sorry for

stunbling today. I'"'m really not that well this
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af t ernoon.

CHAI RVAN  GRI FFI S: After this cross
exam nation, we will stopping the case. | have a date
set for this to continue on because then this Board
has the pleasure of starting the next appeal this
afternoon. So M. Tummonds.

MR, TUMMONDS: Ms. CQOgunneye, in your
di scussion of the factors you used to determ ne the
appropri ateness of the parking levels if you were to
| ook at sonmething in this case. Do you think that the
fact that say in a hospital where you would have
patients that are going to stay for typically of a
matter of a couple of days that it would have an
i npact on the |l evel of parking that woul d be required
in a facility maybe conpared to a facility where
sonmeone would live for a matter of nonths or a | onger
period? |In your opinion, would it be nore |ikely that
sormeone was at the hospital they are going to be there
for a couple of days? It's a great degree of
i kelihood you' re going to go visit them

MS. OGUNNEYE: Yes, because it's a short

MR. TUMWONDS: So do you think the fact
that this facility is a facility for people who stay

for alonger period of time that is a nore appropriate
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determ nation to say that the parking required for
this facility is nore simlar to a rooni ng or boarding
house than a hospital ?

M5. OGUNNEYE: Correct.

MR TUMONDS: That's it.

CHAI RMAN GRI FFI'S: Good. Let's goto 6-C

MR. CREWS: Thank you, M. Chairman. |
have a question for --

MS. OGUNNEYE: Faye. (Ogunneye.

MR CREWS: (gunneye. Excuse ne. Can you
point to a provision in the Zoning Regul ati ons that
requires you not to ook at a hospital? It appeared
t hat you gave testinony that you were only | ooki ng at
the CBRF listing. |Is there aregulation? | apologize
to the Board for not having the full conprehension of
t he Zoni ng Regul ati ons.

M5. OGUNNEYE: Ckay. Section 2101.1 which
is the schedule of requirenents for parking spaces
which is grouped into conmercial bui | di ngs,
institutional and so on. A hospital is wunder
institutional and the CBRF is under residential use.

MR. CREWS: What did you testify in terms
of how much | atitude the Zoning Adm nistrator had to
determ ne parking requirements for CBRF? Can you

point to if there is alimtation on that where that
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is?

M5. OGUNNEYE: |'m not sure | understand
t he questi on.

MS5. GESALTI G LBERT: Could you rephrase
t he question?

MR. CREWS: Let ne ask you agai n what the
basis of determning parking requirenents are for
CBRFs?

MS. OGUNNEYE: |It's a residential use and
under the parking table we have the breakdown of
different types of residential uses that could apply.

MR. CREWS: So your testinony is that you
[imted to the residential uses in the table in 2101.

M5. OGUNNEYE: Correct, which is what the
facility is.

MR. CREWS: Based on your under st andi ng of
t he use and as you nay have been cl ear before that you
determined that it was closer to a room ng house
rat her than other uses based on the actual use of the
facility.

M5. OGUNNEYE: The room ng or boarding
house is the nobst restrictive use that could be
appl i ed under the residential use.

MR CREWS: Under residential.

M5. OGUNNEYE: Correct.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

355
MR CREWS: |Is there a limt though that

you can only |l ook at residential?

M5. OGUNNEYE: That's what it is.

MR. CREWS: That's your interpretation of
t he Zoni ng ordi nance. | have no further questions.

MR RICEE M. Glbert, with respect to
the Zoning regulations at DS-11 DCVR 2101.1, the
par ki ng requirenents, would it be fair to say that the
pl ai n | anguage of those regul ati ons does not del egate
authority for CBRFs with nore than 16 persons to the
Zoni ng Admi ni strator?

MS. GESALTI G LBERT: That would be the
plain | anguage. However section 330.5 says
"notwi t hstandi ng any other provision of this title"
which is the provision that deals with housing for the
handi capped.

MR. RICE: So your basis for saying that
despite the |anguage of 2101. 1, it's your
interpretation of this other section 330.5.

MS. GESALTI G LBERT: Correct.

CHAI RMAN GRIFFIS: Let nme help you with
that question. It's not her wunderstanding or
interpretation. Ms. Glbert isinalegal termof art
not wi t hst andi ng.

MS. GESALTI G LBERT: Notw thstandi ng and
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regardl ess of what any other provisions in this
regul ati ons sai d.

CHAI RVAN  GRI FFI S: Which nmeans it
overrides anything else that you can find anywhere
el se.

M5. CESALTI G LBERT: Right.

CHAIRVAN GRIFFIS: Is that correct?

MS. GESALTI G LBERT: That's correct.

CHAI RMAN GRI FFI'S:  Okay.

MR RICE: So your interpretation is not
wi t hst andi ng any ot her provision. All decisions about
facilities are del egated to the Zoni ng Admi ni strator.
I's that correct?

MS. GESALTI G LBERT: No, that's not what
| said. What | said is that under section 330.5, that
a CBRF t hat provi des housing for the handi capped shal |
be permtted as a matter of right in an R-4 or higher
district. As a nunber of the nmenbers of the Board
have rai sed that point that generally where you have
a matter of right use, you don't then turn the parking
requi renent over to the BZA to determ ne.

MR. RICE: So because the requirenent for
CBRFs with nore than 16 is different than nany ot her
cases i n the Zoni ng Regul ati ons you' re sayi ng that the

BZA shoul d di sregard the plain | anguage of 2101.17
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MS. GESALTI G LBERT: No. That's not what

|"msaying. |'mturning again to 330.5(1). It says
that "CBRF that otherwise conply wth zoning
requirenents of this title that are of general and
uniformapplicability to all matter of right uses in
an R-4 district." In looking at that |anguage, we
felt that we should go to the requirenents that are of
general and uniformapplicability to matter of right
uses in an R4 district. That's what we | ooked at.

MR. RICE Al right. Thank you for
clarifying. Wth respect to the Nebraska Avenue case,
that case was nentioned in your statenent. Did the
appellants in the Nebraska Avenue case specifically
chal | enge the Zoning Adm nistrator's authority to set
parking requirenments or were they nerely disagreeing
wi th t he anmounts of parking that were required for the
devel opnent ?

MS. GESALTI G LBERT: You know. |[|'d have
to read that decision over. | haven't read that in a
while. But | think the decision speaks for itself.
| think you can answer that question vyourself
pr obabl y.

MR. Rl CE: The BZA order on page two
related to that case. It says "Under the..."

CHAI RMAN GRI FFI'S:  You can do that in your
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concl usi ons.

MR RICE Al right. You' re not aware of
anyt hing on point with respect to that case as to the
chal l enge to the authority of the Adm nistrator.

MS. GESALTI @G LBERT: | would have to
reread the decision.

MR RICE: Ckay. Geat. Thanks.

CHAl RVAN GRI FFI'S: Does the Parish have
any cross exam nation?

FR.  DOWNI NG W have a song, M.
Chai rman, and a question.

CHAI RVAN GRI FFI'S: A song?

FR. DOANNI NG "Over the river and through
t he woods, to Grandnot her's house we go." | wonder,
Ms. Ogunneye, if you would indulge nme in thinking
about the elderly people who are residents of the
nursing facility at Capitol H Il or MedLINK or
what ever its nanme is. W can't be sure. Do you
really think that people would only visit their
relations there within two days of their com ng or do
you think that they mght be nore inclined to visit
themregularly since that's where they |ive?

M5. OGUNNEYE: I'm afraid | really
couldn't answer that because |I'm differ from other

people. | mght. You mght not. | really couldn't
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answer that.

FR. DOAWNING You were willing to answer
the attorney's question about two days. Ckay.
Thanks.

CHAI RMAN GRI FFI'S:  Ckay. |s that everyone
that's going to cross? | think |I've gone through the
entire list. Am| correct? Excellent. W are at
5:05 ppm W're going to continue this case. W will
conme back at the continuation of the case. W are at

M. Tummonds' presentation of his case and then we' ||l

continue on fromthat. This will continue next week
on the 25'" We do have other cases for that
af t er noon. However, we will also call this case.

Ms. Bailey, is that acceptable to this
schedule as you viewit? |It's going to be the third
case in the afternoon. CQur afternoons start at 1:00
p.m which nmeans | can't tell you exactly when to show
up. However | can be fairly assured we're not going
tocall this immediately at 1: 00 p.m You may want to
be close in proximty sonetinme after that. | would
say you'd be fairly secure in showing up at 2: 00 p. m
and being tinely for the calling of this case. [|I'm
sorry. M. My. No wonder she was agreeing with ne.
Anything el se we need to do attending to this?

MR, MOY: No, | think we're fine.
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CHAI RMAN GRI FFI'S:  Excellent. 1s everyone

clear on the date? The Board has not asked for any
addi ti onal subm ssions. O course the record does
stay open as the continuation of this case but | don't
antici pate additional subm ssions before Tuesday. O
course there will be perhaps the evidence that we
submtted in the case.

COW SSI ONER HOOD: M. Chairman, | would
j ust suggest that you nmake the transcript availableto
nmy col | eague because | will not be here next week and
he can read the record.

CHAI RMVAN Rl FFI S: Ckay. Ve wll
certainly facilitate a full Board hearing on this
case. If not, then I'd appreciate everyone being here
this afternoon being patient with us and sticking
around during the bonb scare. Thank goodness not hi ng
ever happened. So let's nmove on and call the next
case in the afternoon.

You know what ? Way don't we take a break.
W're going to take a 15 mnute break. [|If the next
case could just get settled. M anticipation is that
we will go for two and a half hours on the next case
and then probably break for dinner and sent everybody
hore. So we are probably looking at 7:30 p.m or

close to 8:00 p.m Thank you. Of the record.
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(Wher eupon, the foregoing matter went off

the record at 5:10 p.m and went back on

the record at 5:29 p.m)

CHAIRMAN GRIFFIS: On the record. \Very
well. Let's call the next case in the afternoon, M.
Bai | ey.

MS. BAILEY: That is Appeal No. 17034 of
t he Advi sory Nei ghbor hood Conmmi ssion 2-E pursuant to
11 DCVR 88 3100 and 3101 from the admnistrative
deci sion of the Zoning Adm nistrator in the issuance
of a final and binding ruling letter dated July 12,
2001, to the law firmof Shaw Pittman confirm ng the
ability to develop three I ots on the east side of the
1500 block of 32" Street, NW wth three row
dwel |'i ngs. Appel lant alleges that the Zoning
Adm ni strator's decision is flawed and contains
factual and legal errors. The R-3 zone property is
| ocated in the 1500 bl ock of 32" Street, N.W on the
east side in Square 1270 on Lots 19, 20 and 21.
Pl ease stand to take the oath all those person who
will testifying today.

(Wtnesses sworn.)

CHAI RMAN GRIFFI'S: Okay. W're ready to
roll. Wwo are the players? Wat do we have? Wy

don't we cone up? First we have M. Birch
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representing the ANC 2-E, the Appellant. I's that

correct?

MR. BIRCH. That's right.

CHAI RMAN GRI FFI'S:  Very good. Thank you.
If you wouldn't mind just turning your mke on and
i ntroduci ng yourself for the record.

MR BIRCH M nane is Thomas Birch. |
live at 1240 29'" Street, N W

CHAI RVAN GRI FFI S: Excel | ent.
Representing DCRA. There is not a representative from
DCRA with us today. See | told you we shouldn't have
taken a break. Representing the property owner.

MR. EPTING John Epting with Shaw Pittnman
representing the owner of Lots 19 and 20.

CHAI RMAN GRIFFI'S:  Lots 19 and 20.

MR. EPTING Whichis Strategic Georgetown
LLC and Geor get own 32" Street LLC.

CHAl RMAN CRI FFI S: | see. I's anyone
representing the other lot which is 217? s that
correct?

MR EPTING That's correct.

CHAIRVAN GRIFFIS:  And that's of MIler
owner shi p.

MR EPTING That's correct.

CHAI RMVAN  GRI FFI S: And they are
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represented by M. Nettler. Is there arepresentative
t hat owner here? Not now. Ckay. In which case, are
there any prelinmnary nmatters that anyone's brini ng up
in terms of this case? Ww Then let's go ahead.
|"msorry. D d you introduce yourself?

MR. HALLEY: No, ny nane is David Halley.
|''m here on behalf of ANC 2-E.

CHAI RMAN GRI FFI'S: Okay. So you are going
to assisting and presenting the case. s that
correct?

MR HALLEY: Yes, that's correct.

CHAl RVAN GRI FFI'S:  Excellent. In which
case let's get right into it unless there are Board
guestions that are wanted to be taken up at this tine.
Wiy don't we start with the presentation of the case?

MR. BI RCH: Thank you. ANC 2-E was asked
by residents of 32" Street to | ook into the ruling of
the D.C. Zoning Adm nistrator in the letter of July
12, 2001, granting the ability to devel op three center
lots 19, 20 and 21 on the property | ocated on the east
side of the 1500 block as a matter of right. Qur
appeal to you as was stated on grounds that the Zoning
Adm ni strator's decision is fraud and contained
errors.

The property proposed for devel opnent of
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five houses on 32" Street was part of the Bowi e-
Sevi er house property owned by Herbert and Patrice
Mller. In 1998 in a letter to the neighbors, the
MIllers commtted to | eaving these three center lots
undevel oped and open as green space as |long as they
owned the Bow e-Sevier property. They still do own
t hat property.

Three years later then in 2003 the letter
before us was obtained by the MIllers granting a
deci sion fromthe Zoni ng Adm ni strator that the center
| ots could be devel oped. The property was purchased
by two entities, Strategic Georgetown LLC and
Georgetown 32" Street LLC formed in Mryland on
Sept enber 12, 2002 with the same nanagers, Darren
Phillips and Ryan HIl, the sanme addresses and sane
agents. The sale of the property by the Mllers
included a co-devel opment agreenent requiring the
devel opers to submt advanced copies of all designs
and plans for review and approval by the M|l ers.

ANC 2-E has been much involved in this
project. W reviewed plans to build five houses on
these lots at public neetings on Decenber 3, 2003,
February 4, 2003 and April 1, 2003, all in advance of
review by the O d Georgetown Board and t he Conm ssi on

of Fine Arts. These were issues having to do with
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design and historic preservation issues. Each tine
ANC 2-E unaninously voted to reject the plans for
t hose houses as bei ng i ncapabl e and out of scale with
others on the opposite side of 32" Street and
destructive to the anbiance and character of this
exceptionally narrow street.

CHAI RMAN GRI FFI'S:  Let nme interrupt right
her e because you've testified on an interesting point.
You said that you actually plans on Decenber 2002. 1Is
t hat correct?

MR BIRCH  Yes.

CHAI RVAN GRI FFI S: And there are two
guestions attendant to this. Wiy then are you
appealing the Zoning Admnistrator's letter and not
t he pl ans?

MR. BIRCH: Wiy are we not appealing? |'m
sorry.

CHAI RMAN GRI FFI'S: Wiy are you appealing
a Zoning Adm nistrator's interpretative letter to the
Board and not appealing the plans that you revi ewed?

MR BIRCH First of all, the plans have
still not been approved.

CHAI RMAN GRIFFI'S: So they haven't been
t hrough any sort of adm nistrative review.

MR. BIRCH. No, they haven't. |'msorry.
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| should have said that. They have been revi ewed and
turned down each time at the Conm ssion of Fine Arts.

CHAI RMAN GRI FFI'S: And when you revi ewed
t he pl ans and t hey nust have been nore concept pl ans.

MR. Bl RCH: They were concept. That's
right. They were always concept review.

CHAI RVAN GRI FFI'S:  On Decenber 2, were you
aware that there was decision by the Zoning
Adm ni strator which would allow the devel opnent of
t hese | ots?

MR, BIRCH  No.

CHAI RVAN GRI FFI'S:  And when di d you becone
awar e of the decision?

MR. Bl RCH: | have to say | don't know
exactly when we becanme aware of that decision

CHAI RMAN GRI FFI'S:  Wre you aware in 02
t hat there woul d be probl ens i n devel opi ng these | ots?

MR, BIRCH  No.

CHAIRMAN GRIFFIS: So this was all very
anenabl e and friendly and everyone was excited about
seei ng the devel opnment in Decenber of 2002.

MR. BIRCH. No, actually not because what
we did know was the agreenent, the letter, that the
Mllers had sent on February 14, 1998 to our

CGeorget own nei ghbors telling of their plans for the
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property on 32" Street. This was property where a
nursi ng wi ng stood when the Bow e- Sevi er property was
purchased by the MIlers. They say that "our plan is
to remove the nursing wing on 32" Street which
occupi es a substantial portion of the property. W
plan to replace it with a single famly honme at the
north end of 32" Street, two houses on the south end
and then an encl osed pool addition to the main. In
order to neet current zoning requirenents, we are
reconfiguring, i.e. subdividing three of the existing
lots for these houses. No precedent being set by the
subdi vi sion of these existing lots, this will result
in a decrease of one | ot and a net reduction of about
10,000 square feet of built occupied space on the
western portion of the property. W're conmtted to
keeping the remaining three existing lots along 32™
Street as green space, a planted bank open to the
street for as long as we own the Bow e-Sevier
property." So, no, there was not happiness in the
comuni ty when t hese pl ans were brought before the ANC
in Decenmber of 2002.

CHAI RVAN GRI FFI' S:  Because you di dn't want
devel opnent based on the fact that you had a letter
fromM. MIler promsing that he would not devel op
it.
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MR. BIRCH. Promi sing a different scal e of
devel opnent .

MEMBER ZAI DAIN. | guess that it leads to
a bigissue that I have with this appeal and | want to
nmake sure |I'm clear on how we're proceeding here
First of all, you' ve already stated that there's been
no approval of the plans. Are you planning on
provi di ng those and are we going to be raising issues
with the plans or are we just dealing with the
subdi vi si on?

MR BIRCH W're just dealing with the
subdi vision in this appeal.

MR. HALLEY: If | couldclarify. Actually
these | ots were not subdivided. 1In 1998, sonme of the
| ots on 32" Street were subdivided. Lots 19, 20 and
21 were not subdi vi ded because t hey had pl anned not to
try to develop them So they left those alone. Wth
respect to plans that have been set forth with respect
to design as M. Birch indicated, they have gone
through the ANC, the A d Ceorgetown Board and the
Comm ssion of Fine Arts. The devel opers havi ng been
turned down at those | evel s have appeal ed t he deci si on
of the Comm ssion of Fine Arts to the Mayor's Agent.
The Mayor's Agent is awaiting a decision fromthe BZA

before hearing the case on five devel oped houses.
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They would Iike to develop five houses. |If the ANC s
appeal here is successful, only three lots would be
avai |l abl e for devel opnent.

MEMBER ZAl DAI N: When you say "ANC s
appeal is successful" what does that nean? That neans
that we would say that the letter is wong.

MR. HALLEY: Correct. They would have to
go through the process of getting a variance or somne
other sort authority to devel op. That these lots
cannot be devel oped as a matter of right.

MEMBER ZAI DAIN. Ckay. | guess thisis a
gray area for nme because as far as ny term on the

Board, we've never dealt with an appeal that was not

tied to a permt. A permit to nme is an official
action. |I'msorry |I'mnot entirely clear on what this
letter is. 1'd like to hear sonme nore testinony on

that. Switching to another gear, to ny understanding
that this is comng in under 3112.2 which is "any

person aggri eved by any order. .. My question hereis
based on this letter here, who is aggrieved?

MR.  HALLEY: Based upon the Zoning
Adm ni strator's.

MEMBER ZAIl DAI N: Yes, what does this
|l etter do? What right does this give thenf

MR. HALLEY: Before the |letter was i ssued
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and even after it, the neighbors in the area had
devel oped a conpromise with the MIlers that involved
the restoration of the Bowi e-Sevier estate as well as
the destruction of the nursing wing hone and the
construction of three townhones. It was a very
contentious, long drawn out conprom se between the
nei ghbors and the M|l ers.

MEMBER ZAI DAI N: WAs there any Zoning
i ssues that dealt with that?

MR HALLEY: | don't know if the matter
cane before the BZA at the tine.

MEMBER ZAlI DAI N:  The anecdotal stuff wll
probably confuse us as we're getting a little |ow.
It's 6:00 p.m and so we're al nost topped out.

MR HALLEY: Sure. The reason that it
aggrieves the neighbors who had relied upon the
Mller's comitnent that they would have a certain
| evel of density in the nei ghborhood and t he character
of the houses. So when they find out l|ater that the
M Il ers had turned around and sought to devel op these
lots --

MEMBER ZAl DAI N: Let's stop right there
for a second. Does the letter itself give themthe
ability to do that?

MR. HALLEY: No, the letter itself. They
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would still have to go through a design review
process.

MEMBER ZAI DAIN: They would still have to
get a permt too. Right?

MR HALLEY: |'mnot sure about that, but
it does indicate that these can be developed as a
matter of right.

CHAI RVAN GRIFFI'S:  |'m sure about that.
If they're going to build houses, they are going to
get a permt.

MR. HALLEY: Right. Presunably. | guess
what I'mtrying to say is | don't think any permt was
i ssued on the basis of this letter. | don't know for
certain.

MEMBER ZAIDAIN. Right. I'mstill trying
to get who is aggrieved here. What the official
action and whose interests are at stake? Right now,
it seens like things are still influx. I'mtryingto
foll ow your discussion in regards to your discussion
wi th the devel opers, but in terns of the actions that
is before us I'mstill need to get a handle. ' m
willing to hear anybody el se's response on what's the
of ficial action.

CHAI RVAN GRI FFI S: I think what he was

getting to was this. It's clear that the Board has
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the authority in the regulations that we are the body
t hat is the appeal body for any official
adm ni strative decision about zoning, even that as
stated of the Mayor's if it's an official decision.

| don't think the Board refutes the fact that the
Zoning Administrator's interpretative letters are an
official statement and an official ruling. Thereby it
gets you here.

M. Zaidainis taking it to the next step
essentially saying to be colloquial on a late night
"So what?" Wth this letter, what does it actually
do? How could it aggrieve anybody because it is not
somet hing that has to be used? It is not attendant to
pl ans that are about to be built. It may not be
ef fectuated. There's nothing that sends itself to be
effectuated. | think what M. Zaidain is saying that
you cannot build based on this letter anything that
woul d aggri eve sonebody within the real mof zoning.

MEMBER ZAI DAIN.  Ri ght.

CHAIRVAN GRIFFIS: How is it that we can
entertain an entire appeal on it? s it nore
appropri ate perhaps the coment of the tinme of which
permt docunents are approved?

MEMBER ZAl DAI N: And that's basically

where | was going. In your appeal, it says "The
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deci sion was based on reversible |egal and factuary
and erroneously granted the ability to develop the
lots in question as a matter of right.” In my mnd,
is that true? Can they take this letter and go out
and build it?

MR. BIRCH Yes. WlIl the letter says --

MEMBER ZAIDAIN. O is that opinion that
t hey can?

MR. BIRCH: The letter says that it can be
devel oped as a matter of right under zoning. So what
this letter signals to the conmunity and various
specifically to the neighbors on 32" Street and Q
Street who woul d be affected by what ever devel opnent
happens on these five lots is that this is a green
light for houses to be built there. Ganted it has to
go through a process, but you see we're all ready
bei ng presented with conceptual design plans for five
houses on these lots. So our reasons for conmng to
you is to seek your assessnent, your evaluation and
your judgnment on what we consider to be a
m sinterpretation and msapplication of the Zoning
Regul ati ons.

MEMBER ZAI DAI N: | understand what you're
sayi ng. But ny point was with the letter and I'm

still trying elicit nore of this. |Is this an opinion
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t hat based on whatever they saw - and |I'm not still
cl ear on DCRA was | ooking at when they responded to
this - it appears that they have the ability to
devel op the properties? Is this an opinion letter or
is this for determnation? Do you follow what |I'm
saying? | just don't understand the |egal weight of
this letter.

MR. HALLEY: | don't understand the | egal
wei ght of it either but | don't feel that I"'min the
position to make that judgnent.

MEMBER ZAl DAI N: "' m not discussing the
nerits of your case. There may very well be an issue
here. |'m just concerned about two things: (1) the
policy and precedent that we set by acting these
letters as an appeal and (2) once we get into the
nerits, howdo we deal withit. Wat can we do? Does
it mean that normally it's in a permt and DCRA
revokes the permt? Then there's your answer.

MR. HALLEY: If they had a letter like
this going in to get the permt, wouldn't the permt
be issued by DCRA without question because there's a
matter of right?

MEMBER ZAIDAIN: | don't know the answer
to that.

MR. HALLEY: | think nmaybe that is part of
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the harm here. They can go in and get their permt.

CHAI RVAN CGRI FFI S: That still doesn't
preclude you from appealing the permt.

MR. HALLEY: So the position here would be
the possibility that this case woul d have t o come back
before the BZA after design approval and plans and
after the permts have been issued, but before any
construction takes pl ace.

MEMBER ZAI DAIN. |'mjust trying to figure
out if this is a right of appeal for instance. | f
there's been a determnation nade and if sonebody's
been aggri eved. Aggrievenent to nme - |I'm just
thinking in my box of what we've seen so far and
that's why we're trying to work through this - would
be a permt's been issued, trees are now being cut
down or the ability for trees to be cut down is there,
the bulldozers are ready to tear down an historic
house. To nme, that's aggrievenment. This letter |'m
not sureif it's there or not. That's what |I'mtrying
to get an opinion to.

MR Bl RCH: | have to observe that the
point that you're raising, sir, is one that troubles
us often in these issues where design conmes before
zoning. W go through the whol e process with the ANC

and the A d Georgetown Board and the Conm ssion on
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Fine Arts and concept and permt and then it turns out
that there's a zoning i ssue. There are those who have
rai sed the question "Shouldn't the zoning issue be
settled first so we know what property we're dealing
with and what can be built on it" and then start
| ooki ng at the plans and concepts and draw ngs.

MEMBER M LLER: | want to nake the
coment. | think it's a shanme that DCRA is not here
to answer for thenselves. W do have in the record in
Exhibit No. 8 a letter from DCRA sayi ng t hey consi der
this to be a final and bindi ng deci sion.

MR BIRCH  Yes, we received it.

MEMBER MLLER: So it's ny opinion then
that falls within the regulation that we're talking
about .

MEMBER ZAI DAIN: Wi ch exhibit is that?

MR. BIRCH. W could not conme before you
until we got that |etter back

MEMBER M LLER Exhi bit 8 which DCRA is
not here to speak for thenselves. This is the only
thing that we have with respect to their opinion that
it's afinal and bindi ng decision. Since we've gotten
away from your nmerits for a mnute. | want to ask.
| think timng is an issue because sonetines you can

come in now and we say "Why are you here now. Wy
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don't you want until there's a building permt?" O
if you cone in later and we say "Wiy didn't you comne
in earlier” and "Wien did you know about all this?"
So you're appealing a July 12, 2001 letter. ' m not
sure if the Chairman al ready asked you this, but when
did you find out about this July 12, 2001 letter that
you are now appeal i ng?

MR HALLEY: Well, | found out about the
letter in April 2003.

MEMBER M LLER: And how did you find out
about it?

MR. HALLEY: A neighbor forwarded it to
nme. |I'msorry. Not sonebody in ny nei ghborhood, but
sonmebody in Georgetown but not in that area.

MEMBER M LLER: How did they find out
about it?

MR. HALLEY: | don't know and frankly |
don't even renenber which neighbor it was that
forwarded it to me but it wasn't sonebody on ny bl ock
because | forwarded then to the fol ks on ny bl ock.

MEMBER M LLER: So when there were these
ANC neetings in Decenber 2002 and follow ng, you al
didn't have this letter. You weren't aware of this
letter.

MR. HALLEY: I wasn't aware that any
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approval s had been given of this nature. No. I n
fact, there was no construction on the property and
not hi ng being done on the property so there was no
reason to believe that anything had been done.

MR. BIRCH: | think a point was made naybe
in the case before us that these letters aren't
public. So you just discover them

CHAI RMAN GRI FFI S: That's true and it
brings up an interesting point, the inportance of
these letters. | don't think the Board in any
capacity is looking at these letters to dimnish their
role and their inportance. | think you're referring
to a Bannumcase i n whi ch t he Zoni ng Adm ni strator had
an interpretative letter. In fact, one of the parties
was saying that tinmeliness goes to that letter. The
Board ruled in the fact that tineliness cannot go to
those letters. Basically you need to bring an appeal
based on an interpretative letter because it is a
private correspondence.

More inportantly, it may or may not be
used. So it's won't effectuate itself. It won't
actually facilitate what mght then be a physical
zoning issue. So the Board did not tie the tineliness
of that appeal to the interpretative letter.

We are in a different situation now as
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t hat sonehow you have found this. No one is refuting
the fact that as an official adm nistrative decision
it's appropriate to be appealed. | won't reiterate
everything but again it goes back what would be the
out cone of appeal or not appeal. It alnpst conmes to
the fact that this letter doesn't have to be used, but
that's restating.

MR. HALLEY: If | can real quickly just
interject. At the Conmi ssion of Fine Arts and at the
O d Georgetown Board, the developers were putting
forward the project as one that they had a matter of
right to develop and there were questions from the
menbers of the Commission of Fine Arts and Ad
Georgetown Board as to whether they had a right to
devel op these | ots.

That was inportant to thembecause at the
Comm ssion of Fine Arts neeting, they said they did
not like to pass on the design for lots that didn't
have a right for devel opnent. That was about the samne
time we found this letter. So we were able to at the
time to indicate that the nmatter was going to cone
before the ANC

MEMBER M LLER: \When was that?

MR. HALLEY: That was in either April of

May 2003 whi chever neeting t he Conmmi ssion of Fine Arts
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heard this.

CHAl RMAN GRIFFI'S: Okay. As you stated
and restated now, there's an awful |ot of people
waiting to see what happens here. M. Epting, do you
have anything to add to this debate to the tineliness
and also the relevancy of an appeal of the Zoning
Adm ni strator?

MR. EPTING  Possibly.

CHAI RMAN GRI FFI'S:  You're not required.

MR.  EPTI NG I would and you'll notice
that we didn't file anything to oppose on tineliness
(1) because of the subsequent Bannum ruling which |
think this appeal is probably tinely because of that
and (2) because it was an internal letter that we were
basi ng our decisions. But | think the inportance to
the client though is because of this appeal, we've
been not able to proceed so far with the Mayor's Agent
al though we are trying to get pernmanent approval.
Zoning in terns of M. Birch's question when you're
entering a historic district and you go to file your
permt, they actually require to have historic
approval first. I'min Catch-22. 1If | can't get the
historic approval, | <can't get Zoning approval.
That's the way they run the permt shop down there.

You cannot get Zoni ng signoff unless you have historic
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at | east concept approval.

Fromour standpoint if this case is going
to be appeal ed, we would rather have it appeal ed now
bef ore we go ahead and go through the expense of the
permts and all that thing and have a deci sion nade.
|'"d rather deal with it up front since we know t hat
they don't like the concepts that we're proceeding
under .

CHAI RVAN @RI FFI S: kay. So on both
counts you think (1) it is tinmely and (2) that it is
an appropri ate appeal el enent before the Board.

MEMBER ZAI DAIN: | wanted to hear what his
opi ni on was on our di scussion regarding the | etter and
whet her or not it's right for appeal or not.

CHAI RMAN GRI FFI'S: Do you want to address
that, M. Epting.

MR, EPTING | dothinkit's right because
we are trying to act on this letter to do building
permts and to get approvals. W would like to
proceed to devel op --

CHAI RMAN GRI FFI'S: When you say "acting on
the letter" what does that nean?

MR. EPTI NG W have plans that we are
trying to get approved through the design process and

now at the Mayor's Agent and tried to get processed
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t hrough Zoning. |f we get those approved, we're going
to proceed.

VICE CHAIR ETHERLY: It's alnost |ike the
devel oper is the aggrieved one in the whol e situation.
But to follow M. Zaidain's thinking, does the letter
serve —- | nmean, the letter doesn't serve as sone type
of rough shortcut for the process. You would still
have to go through the appropriate Zoning and permt
approvals. 1Is it your sense that with this letter in
hand that will allow you to expedite that approva
process? Is that how you are |ooking at using the
letter?

MR EPTING No. W'd still have to neet
all the other Zoning requirenents. But what the
letter allows us to do if it's upheldis to file for
lots that don't neet the exact matter of right
standards. That's all it does. W still have to neet
all the other requirenents. But at the sanme tine if
| didn't have that letter, I'd need to be filing pl ans
and trying to work with the Zoning Adm nistrator to
have to say "This is nmy theory on this" or it would be
rejected and sent to the BZA. So the letter is sort
of a first step before you go ahead and do sone pl ans
to see if your argunent holds water with the Zoning

Adm ni strator.
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CHAIRVAN CGRIFFIS:  Right. | think what

M. Etherly's question directed and | think you' ve
answered it and let's see if | understand it is the
point that this is normal process. Wen you have a
guestion of zoning what you can do, you are often
referred and | would inagine the Ofice of Zoning
woul d refer to the Zoning Administrator to ask their
opinion. |Is that correct?

MR EPTING That's correct.

CHAI RMAN GRIFFI'S: Okay. Well there we
are. W seemto have sonme agreenent. M. Zaidain.

MEMBER ZAI DAIN:  Never mnd. | thought |
had a questi on.

CHAI RVAN GRI FFI'S:  See. Now we have t ot al
agreenent. No, go ahead.

MEMBER ZAI DAIN: | don't have a question.

CHAI RMAN GRI FFI'S:  Anyt hing el se? Yes.

VICE CHAIR ETHERLY: |'mstill struggling
with M. Zaidain's question. | thought it was a very
good one and perhaps this will just cone out as we go
t hrough the di scussion if we do nove forward. As M.
Epting was starting to |lay out, what happens if they
don't have this letter? I'mthinkingif the letter is
found to be problematic as a final order and we reach

some type of decision to "reverse the letter"” so to
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speak, what is a practical effect of that? But
perhaps we'll just sort that out as we continue.

CHAl RMAN GRI FFI'S:  Maybe. There's not a
theory. W hypot hesize and the fact that they could
go conceivably in my mnd this interpretative letter
outstanding for a lot of different reasons, but
there's not hi ng precl udi ng t he next Zoni ng
Adm nistrator todo aninterpretation for exactly this
exact property and the situation and perhaps cone up
with something different. | don't think that it has
an precedential value at all.

MEMBER ZAIDAIN: Is that true?

CHAIRVAN GRIFFIS: It nay conme away with
this letter.

MEMBER ZAI DAIN: That was going to be ny
next question. How binding is the letter? Once you
have this, you get this letter. Six nonths goes by
and there's a new ZA. \Wen you go back to the ZA to
pull permts, you show him this letter. ls it
possible that the ZA is going to have a different
interpretation? Do you have any recourse if that's
t he case?

MR. EPTI NG None.

MEMBER ZAI DAIN: | guess you coul d appeal

t he denial of your permt based on that letter.
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MR. EPTING Right. You understand this

situation fromthe Zoning Adm nistrator's office. Ten
years ago when the Zoning Adm ni strator was the sane
and you had a letter like this, you could pretty much
rely onit. | think nowwhat | said it's basically a
guide that we use to deternmine whether or not to
proceed with the project.

MEMBER ZAlI DAI N: That's the statenent that

| eads ne back to where | started from and how nuch

weight isthis letter given? I'mstill not sure about
t hat .

MR. EPTING Right. | discussed that with
my client nonths away. The problem with that is

otherwise we are in the position of knowing we're
going to be appealed. | trust that if the appeal gets
deni ed -

MEMBER ZAI DAIN:  They are going to appeal
the permt.

MR. EPTING -- they are going to appeal
the permt. So I'malnost worse off at that point in

time froman equity standpoint than having it heard

now. |'ve never been one to say | don't want
somet hing dism ssed because | |love getting things
dismssed. In this case if you knowit's com ng back

to you anyway, it seens one judicial way to deal with
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this is deal with this now

MEMBER ZAIDAIN: That's the facts of the
situation and it may be correct but as this Board wel |l
knows, every deci sion we rmake al ways gets thrown back
up to us at sone point. | just want to nake sure that
were following the right path on it.

CHAI RVAN GRI FFI S: That's an excel |l ent
point to keep in mnd. Yes, Ms. MlIler

MEMBER M LLER: It just seens to ne that
the issues that are raised by this letter are zoning
issues that would be raised later at the building
permt stage and that it nakes sense to deal with it
earlier inthe process as M. Epting said before. The
devel oper puts in all these resources to get to the
buil ding permt and then when we get to the building
permt, if it's appealed, you wouldn't revisit the
sanme issues. They either wouldn't exist anynore or
t hey woul d have al ready been adj udi cat ed.

CHAl RMAN Rl FFI S: Per haps. Let's
cont i nue.

MR BIRCH | would like to ask M. Halley
to list the issues in the letter to which we take
exception?

CHAI RMAN GRI FFI'S:  Okay.

MR. HALLEY: Should | just proceed and
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then you all will make a decision at sone point. |
don't know if a decision had been nade.

MEMBER ZAI DAIN: | was just joki ng because
we raised a bunch of questions and | don't think
there's any answer to them

CHAI RVAN GRI FFI'S: | think what we're | eft
with nowis we've voiced an awmful |ot of concerns. |
t hi nk sonme of it addresses and we're going to continue
with the appeal at this point.

MR. HALLEY: Ckay.

CHAl RVAN GRI FFI'S: Wasn't that clear with
nmy shrug?

MR.  HALLEY: | took it to say so.
Essentially | can el aborate on any of the points that
you may wish me to. Gven that it's this late, |I'm
going to try to be pretty streamined. |f sonething
is confusing, just stop ne.

CHAI RVAN GRI FFI'S: I ndeed, we wll.

MR. HALLEY: The Zoning Administrator's
letter which | believe you all have a copy of has
basically five points that the ANC has a problemw th
inthe letter. The first has to do with enpl oyi ng the
exception provi ded by section 401.2 for the area. The
| ots are 1573 square feet so they are too small under

R-3. Section 401. 3 of the Zoni ng Regul ati ons requires
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a larger |ot area size.

There is an exception though in section
401.2. It allows 80 percent of the 401.3 size to be
used. |It's basically a grandfather clause saying that
for property in 1957 when these things were enacted
we' re not goi ng to make sonet hi ng undevel opabl e before
you coul d develop. That's just the way that | would
read the Zoni ng Regul ati ons.

Section 401.2 reads as follows: "Except
as provided in section 401.3 in the case of an
uni nproved | ot in single owtership on Novenber 1, 1957
that has a lot area or width of |lot |ess than that
specified in 401.3 for the district in which it is
| ocated and that does not adjoin another uninproved
ot in the same ownership a structure nmay be erected
on the lot if both the lot area and the width of |ot
are at | east 80 percent of the | ot area and w dth of
| ot specified under section 401.3." And 401.3
requires an R-3 row dwelling and |lot area of 2,000
square feet and 20 feet wide for the |ot.

In the letter that M. Johnson wote, the
Zoning Administrator, he said that the lots are
uni nproved and were i n single ownership on Novenber 1,
1957. However on Novenmber 1, 1957, the |lots were not

uni npr oved. There was a nursing hone w ng that
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straddled the three lots in question. So had he
applied that the Novenmber 1, 1957 standard to
i mprovenent, he would have found that they were not
uni nproved and therefore the exception of 401.2 would
not apply.

CHAI RMAN GRI FFI'S:  Are you submtting any
sort of evidence on the wing portion that was in the
| ot s?

MR. HALLEY: | have plenty here. | doubt
that the parties would refute that. 1n 1998 when the
MIllers were goi ng before the Comm ssion of Fine Arts
and the Mayor's Agent they made statenents. | have
t hose.

CHAI RMAN GRI FFI'S:  Way don't we just have
it provided in for the record because our deliberation
will be based on the record because it was created
here.

MR. HALLEY: Ckay. Wuld you like ne to
tell ne what | have?

CHAI RMAN GRI FFI'S: No, just pick one and
submt it.

MR HALLEY: There's no actual statenent
that this has been constructed and it's done.

CHAI RMAN GRIFFI'S: Do you have plat that

shows?
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E-V-E-NI-NG S-E-S-S1-ON

(6:00 p.m)

MR. HALLEY: | have a plat that you don't
have a based map for 1957. W have one for 1954 and
one for 1960. It's not in 1954 and it is in 1960. W
all have the Commi ssion of Fine Arts sign off on the
building in 1956 and the C of O that was issued in
January 1958.

CHAI RMVAN GRI FFI S: Submt what ever you
need to show it. Is the C of O going to tell ne
there's an actual devel oped portion on all these lots
and certain on these lots and does it list all the
| ot s?

MR HALLEY: Yes, it wll.

CHAI RVAN GRI FFI S: Then whatever it is
that shows it and if we need nore, we'll ask.

MR. HALLEY: It indicates the lots, yes.

CHAI RMAN GRI FFI'S: Okay. o ahead.

MR. HALLEY: Should | just bring this up
after?

CHAI RMAN GRIFFI'S:  Yes. W're just going
to create a |ist.

MR. HALLEY: kay. So that because the
exception doesn't apply in the lots by the terms of

the Zoning Administrator's letter, less than the
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m ni mumsquar e footage in section 401. 3 t hey coul d not
be devel oped as a matter of right. That's the first
problemw th the Zoning Adm nistrator's decision.

The second is that for the exception of
401.2 to apply the lot nust not adjoin another
uni nproved |l ot in the same ownershi p. Wen the Zoni ng
Adm ni strator's decision was issued, all lots were
under the ownership of Herbert and Patrice Ml ler.
The letter stated that it was the  Zoning
Adm nistrator's understanding that at the tinme of
devel opnent one or nore of the lots will be owned by
or devel oped by separate conpani es.

MEMBER ZAI DAIN. Did you submt anything
inthe record reflecting that or is that just in your
st at ement ?

MR. HALLEY: Reflecting that they were --

MEMBER ZAIDAIN. A plat of ownership or
anyt hi ng?

MR HALLEY: No, | do have that too, if
you'd |ike. | also have the transfer deeds to the
current devel opers.

MEMBER ZAI DAIN:  Yes, we'll need those in
t he record.

MR HALLEY: Sure. Even in the letter it

inplies the idea that they're not at that tine under
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separ at e ownershi p. Because that condition of section
401.2 wasn't satisfied again, the | ot area exception
shoul d not have been applied to the lots in question.

The third point is -- | think there's a
typointhe letter. The letter ruling states that the
subj ect properties neet the mninumlot width of 20

percent set forth in section 401.3 of the Zoning

Regul ati ons. There's nothing about 20 percent of
mnimm |lot wdth that | found in the Zoning
Regul ations. | think he nmeant to say 20 feet which is

what section 401.3 requires a m ni numw dth of |ot for
arowdwelling in this area.

He then states that the | ots nmeasure 20.5
feet along the front property line. However the front
property line is the wong neasurenent to use. These
front property lines are on a skew. They don't go
north and south. The Zoning Regul ations actually
provide for that. They say where the building lineis
on a skew, the width of the | ot should be the di stance
bet ween the side | ot |ines perpendicular to the access
of the | ot taken where either side lot |line intersects
the building line. That's 11 DCWVWR Section 199.1. So
the real neasurenent of the lot width, that's under
the definition of lot wdth. The 20.5 foot

nmeasurenent along the front property line was not
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appropriate. They shoul d have done a nmeasurenent from
the side lot line to the other side lot line at a
per pendi cul ar angl e.

When you do that, the O fice of Surveyor
map has a degree of angle that 32" Street goes at and
it's between 20 and 21 degrees. \Wen you use those
and you do sinple trigononetric cal culations, you find
that the ot width is sonewhere between 19.15 and
19. 27 feet. | have the trigononetric calculations if
you' d |i ke using the cosine and the adjacent angle on
t he hypot enuse.

MEMBER ZAIDAIN: | hate to be the one to
bring this up | guess but a lot of the things you're
saying are just kind of anecdotal assertions in the
letter. We need to see what you're tal king about.
You're saying that the ot is less than 20 feet in
wi dt h. Can you give us sonething to substantiate
that? And I'mactually curious if M. Epting disputes
any of these facts. | guess not.

MR. HALLEY: He probably has a chance for
cross exam nation, right?

CHAI RMAN GRIFFI'S: And a presentation of
hi s case.

MEMBER ZAIDAIN. | forgot. Sorry. |It's

runni ng | ate.
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CHAI RVAN GRI FFI S: | thought we were

having such a civil time with this appeal and now you
want peopl e junping up and objecting. Mking a joke
of course. Let's continue.

MR. HALLEY: What | have here is actually
the D.C. Ofice of Surveyor map for lots 19, 20 and 21
on Square 1270. That has the angle of 32" Street
listed as 20 degrees, 16.4 west. So it's between 20
and 21 degrees.

CHAI RVAN GRI FFI S: That would be real
hel pful. Do you have copies of that?

MR HALLEY: Yes, | do.

MEMBER ZAIDAIN: Is that what the ZA was
respondi ng to?

MR. HALLEY: Vell the ZA was actually
usi ng a neasurenent along the front lot line whichis
here also which is 20.5. But under the Zoning
Regul ations, that's not the appropriate lot wdth
measur ement .

CHAI RMAN GRI FFI'S:  Ri ght.

MR. HALLEY: So because of this angle that
t hey note here.

MEMBER ZAI DAI N:  Ckay.

MR HALLEY: I'Il submt it.

CHAl RMAN @RI FFI S: Yes, that we should
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have up here now. Are you saying your neasurenents
were done off this? |Is that correct?

MR. HALLEY: Well, | took this angle and
t hese neasurenents here that were on this map

CHAI RVAN GRI FFI S: Have you noted the
building Iine on that?

MR. HALLEY: Right here.

CHAIRMAN GRIFFIS: Is it noted?

MR. HALLEY: Yes, let me show you one
other thing. Sorry for ny disorganization. What |
did was | took the neasurenent here of 20.5 feet which
exists on this nap and t he angl e here of 21 degrees or
20 degrees which is again on this map. | did it for
both and using just math which is math. There's no
di sputing the | aws of mathenmatics.

CHAI RMAN GRI FFI'S:  Ckay. W won't di spute
t hat .

MR. HALLEY: Right. And | also have the
cosine tables just to show you the cosine of 20 or 21.
That had to be a cal cul ation.

CHAIRVAN GRIFFI'S: O course this is al
on oral record. Wat we're going to do is have you
submit that now. Do you have copies of all that
cal cul ati on too?

MR, HALLEY: Yes.
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CHAI RMAN GRIFFI'S: If you can just bring

to the far right to the Secretary. Do you have 20
copi es of each of those?

MR HALLEY: No, | don't. | have four
copi es of those.

CHAI RMAN GRI FFI'S:  Ckay. Can you put your
copies and let's give copies of the Board? W'I| get
copies to all the participants.

VICE CHAIR ETHERLY: While that's being
done, M. Chair, given the length of our day, [|'lI
just make a little aside. | vote for the quote of the
day "Math being nmath."

CHAI RMAN GRI FFI'S: Thank you.

MR. HALLEY: | don't know what they're
going to want ne to submit. Is it okay if | collect
themup here and then bring themover to you after I'm
fini shed speaki ng?

MS. BAI LEY: You said you have four
copies. My | have those?

MR. HALLEY: Yes. | have four copies.
|"m sorry. | didn't bring 20. | can certainly
provide that for you at a later tine.

MS. BAI LEY: You said you have four
copi es.

MR, HALLEY: Yes, ma' am
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(Pause.)

MR. HALLEY: Shall | continue or do you
want me to hold off for a second?

CHAI RVAN GRIFFI'S:  No, let's nove ahead.

MR. HALLEY: This is just in conclusion of
t hat point. The lot widths are below the m ninmm
wi dth of |Iot that are required by section 401.3. The
Zoning Administrator's ruling was in error.

The fourth point is that theletter ruling
applies an exception on top of an exception. The
exception of 401.2 for lot area applied but then he
al so applied a two percent discretionary adjustnment
from section 401.7 on top of that exception. "' m
sorry. Section 407.1. That's my dyslexia again. So
that he's applying an exception on top of an
exception. It seens that the application of the two
percent discretionary adjustnment should apply to the
standard neasurenments, not the neasurenents that have
al ready been accept ed.

The fifth concern is that the Zoning
Adm ni strat or appliedthe two percent devi ati on needed
for the lots to fall within the mnimum lot area
wi t hout making the requisite finding. That Minici pal
Regul ations actually require that the Zoning

Adm ni strator deem the deviations do not inpair the
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pur pose of the otherw se applicable regul ations. The
letter ruling contains no finding or consideration as
to the inpairnment of the purpose of the otherw se
appl i cabl e Zoni ng Regul ati ons.

Then finally the second to the |ast
sentence of the letter states that the lots conply
with the standards of section 401.3 of the Zoning
Regul ati ons and can be devel oped as a matter of right.
It's an incorrect conclusion. The lots are not in
conpliance with section 401.3 even by the ternms of the
letter. They rely on exceptions and discretionary

adj ustments from ot her sections, section 401.3 being

t he standard neasurenments for lots. | tried to nake
it quick. I'msure it was slower than you thought it
woul d be. |If anybody has any questions, |'l| be happy
to them

CHAI RMAN GRI FFI'S:  No, that's okay. Your
| ast point if I'munderstanding it correctly it's just
redundant of your entire appeal.

MR. HALLEY: And it rmay be a typo but the
sentence is if it stands alone would suggest that
these lots neet the standard width and lot area
requi renents of 401.3. They don't. Even by the
Zoning Admnistrator's analysis, they don't.

CHAI RMAN GRIFFI'S: | see. Ckay.
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MEMBER ZAIDAIN. | think that's probably

a logical conclusion. | just wish we had DCRA down
here to ask that question to.

CHAI RMAN GRIFFI'S: Okay. M. Etherly.

VI CE CHAI R ETHERLY: | just want to be
sure | understood what's refl ected as the fourth point
on page three. | think | followit.

MR. HALLEY: There's a type there that
401.7 should be 407.1. | apol ogi ze.

VI CE CHAI R ETHERLY: No problemon that.
Per haps what nmight be hel pful if you could wal k just
one nore time very briefly through that. | think |
see as | try to follow the 80 percent and that |ogic
on the top of page two of the July 12'" |etter. Could
you just wal k through that one nore tinme so |I'mnore
clear on that?

MR. HALLEY: The 80 percent rule matter or
nunber four and the ANC s. | see what you're saying.
The two percent issue.

VI CE CHAIR ETHERLY: Yes. Perhaps maybe
the best thing to dois essentially what we're tal king
about is we're tal king about that first full paragraph
on page two of the July 12'" letter. Correct?

MR HALLEY: Yes, sir.

VICE CHAIR ETHERLY: So applying the 80
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percent to 2,000 square feet which is the mninmm/l ot
area for R 3, you agree with that step. That was
correct.

MR. HALLEY: That would yield a m ni num
| ot area of 1600 square feet. W don't agree that it
gqualifies for the 80 percent. That's what our first
poi nt is about.

VICE CHAIR ETHERLY: Ckay. But the
argurment about the Zoning Adm nistrator giving an
exception on top of the exception, | just want to make
sure | understand where that's comng in.

MR HALLEY: Sure.

VI CE CHAIR ETHERLY: If you could just
hi ghl i ght where you see the exception being placed on
top of the exception.

MR. HALLEY: Well the first exception was
nmoving it from 2,000 square feet down to 1600 square
feet. That was based on the exception in section
402.1, the grandfather clause.

VI CE CHAIR ETHERLY: kay.

MR. HALLEY: That 1600 square feet yields
a permtted lot size of -- Let's see. Hol d on one
second. So 1600 square feet is the mninmumlot size,
but applying the two percent that's still too |arge.

The | ot sizes are below 1600 square feet. So they
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need to lower the required lot size a little nore for
these lots to conply. He does that by applying the
two percent deviation bringing down the permtted | ot
size to 1568 from1600. So it goes from2,000 to 1600
using 401.2 and then from 1600 to 1568 using 407.1

CHAI RMAN GRIFFI'S: But isn't M. Etherly
asking us do you disagree that the ZA has the
flexibility of two percent on 1600 square feet?

MR HALLEY: Yes, we believe that the two
percent deviation applies only to the 401. 3 standard
calculations and not to exceptions created under
section 401. 2.

CHAI RMAN GRI FFI'S:  Where do you see that?

MR. HALLEY: We couldn't find any case | aw
either way on that actually.

CHAI RVAN GRI FFI S: And nothing in the
regul ati ons.

MR, HALLEY: No.

CHAI RVAN GRI FFI S: But sonehow in the
readi ng of 407.1 you found that.

MR. HALLEY: Real quickly that's one.
don't knowif this is sonething that woul d apply here
but in section 2000.2 of the Zoning Regulations it
does say that it's the intent of this title that

nonconfornmities may not be enl arged upon, expanded or
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extended nor may they used for a basis for adding
ot her structures or uses.

CHAI RMAN GRIFFI'S: What are you reading
fron? What section?

MR HALLEY: Section 2000. 2.

CHAI RMVAN  GRI FFI S: 2000.2 which is
nonconform ng uses. That wouldn't apply to this.

MEMBER ZAI DAIN: 20007

CHAI RMVAN @RI FFI S: Yes, 2000. 2. I
understand your logic and we'll take that under
consi derati on.

VICE CHAIR ETHERLY: Yes and you've
answered the question for me. | think perhaps from
nyself and a couple of ny colleagues you' re being
probed sonme of the rationales underlying your
argurment. | think it will bear some conversation. |
will of course be |ooking for some response as we go
t hrough cross and all that good substance.

CHAI RVAN GRI FFI S: Thank vyou. One of
course is nonconformng structure so we're actually
tal king about physical structure that you' re not
allowed to add to unl ess there are certain things that
are inline with that. Ckay.

MR.  HALLEY: And finally this is a

rational e i ssue. It seens that where the Regs nake an
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exception for sonething that's one thing. | think the
Zoning Administrator's discretion was basically for
t he fudge factor in the end that if you have sonet hi ng
that's very close and that's before the Zoning
Adm nistrator rather than having to go through the
whol e process of seeking a variance, it give us two
percent wi ggle room W thought that it woul d be nost
logically applied the standard conplying lot wdth
rather than a response that would have to have
exceptions made for it.

CHAIRVAN GRIFFIS:  Well | don't know if
that's following the legislative history of that
section because wouldn't you also think that as you
| ooked at Washington D.C. and the age and the
peculiarities of many structures woul d need that type
of flexibility in order so that you wouldn't have a
speci al exception or a variance based on t he pl acenent
of a fewinches or a foot. So it's not just the fact
that if you have a perfect rectangle in this suburban
devel opnent but you're just off a hair is what |
understood you to say.

MR. HALLEY: Wll, by area or width or
sonmething like that. You have a slightly too small of
alot. It's like a half foot too small or sonething

li ke that.
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CHAI RVAN GRI FFI' S:  Ckay.

MR. HALLEY: Then the last thing |l want to
nmenti on when doing the research on this when | ooking
for what is wuninproved, this nursing home w ng
straddling these three lots, it's not defined inproved
or uninproved in the Zoning Regulations, but the
Zoni ng Regul ations definitions actually then refer you
to Webster's Unabridged Dictionary which | just wanted
to note for the record would apply in this
circunstance if there's any doubt that a nursing home
wing existing on the lots didn't constitute
i mprovenent .

CHAI RMAN GRI FFI'S:  Ckay. Are you aware of
what Webster's definition the ZA used in |ooking at
t hat ?

MR. HALLEY: No, |'m not because they
didn't indicate.

CHAI RMAN GRI FFI S: Do you know the
Webster's definition you' re submitting into evidence?

MR. HALLEY: | will if you' d like nme to.

CHAI RVAN GRIFFI'S: What's the Webster's

Dictionary Volune that you're taking it fronf

MR. HALLEY: | believe that it's 1983. |
got it at the Georgetown Library. | can find out for
you. | have the title page, but it doesn't have the
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dat e.

CHAI RMAN GRIFFI'S: That's all right. Wy
don't you submt what you have in? O course
everything you' re submtting needs to go to all the
ot her participants too.

MR. HALLEY: | just gave all ny copies to
her but | can get that to themat a later time if you
would Iike or | could get one copy back.

CHAI RMAN GRI FFI'S:  You al ready put in your
copies of the definition.

MR. HALLEY: No, | can give the definition
to them

CHAI RVAN GRI FFI'S: | see.

MR. HALLEY: | just gave her ny copi es of
the maps and the cal cul ati ons.

CHAI RMAN GRI FFI'S: Ckay. |'msorry. M.
Zai dai n.

MEMBER ZAl DAI N | just want sone
clarification on what he just said.

CHAI RMAN GRI FFI'S: Actually let meclarify
this procedural point.

MEMBER ZAI DAI N:  Ckay.

CHAI RVAN  GRI FFI S: Subm ssi ons. All
subnmissions if | ask for anything | am al so saying

that you have to serve everybody that's involved in
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t hi s.

MR. HALLEY: Ckay.

CHAI RVAN GRI FFI' S:  Just be aware of that.
Hol d copi es that you need and then provide themas we
will. GOkay. M. Zaidain.

MEMBER ZAl DAI N: Just refresh ny nmenory
because | was going to ask this as you were going
along. What is this supposed to denonstrate?

MR. HALLEY: Several things. That's the
map in the Ofice of the Surveyor.

MVEMBER ZAl DAI N: kay. This shows the
exi sting conditions of the |ot.

MR. HALLEY: That's what they told ne. |
asked them what | should use to show the existing
conditions of the lots and they said to use that which
is the nost recent map that shows the square and the
folks in the Ofice of the Surveyor told nme to use
t hat .

MEMBER  ZAl DAl N: What is t hi s?
Unfortunately it rem nds nme of trigononetry homeworK.

MR HALLEY: \What that does is it takes
the nunbers that are on that map and applies them so
that we could get the actual |ot width

MEMBER ZAIDAIN: So this is correlated to

the plat fromthe Ofice of the Surveyor
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MR. HALLEY: That's correct.

MEMBER ZAI DAIN: It's your data source and
t hen you do the cal cul ati ons.

MR. HALLEY: Yes and they al so i ncl ude the
cosine tables in the back in case anybody doesn't
bel i eve ne.

MEMBER ZAI DAI N: Cosi ne tables. Good
Lord. Thank you.

CHAI RMAN GRI FFI'S:  Ckay. O her questions?

MEMBER M LLER: | just have a genera
guesti on. Much of the argunment is based on your
construction of the plain neaning of the regul ati ons.
| think it would be fair to say. 1've heard you say
that in sone instances there was no case law. | just
want to confirmif that's so. Did you check to see
whet her there was any | egislative history or case | aw
that interpreted the provisions that you' re dealing
wi t h?

MR HALLEY: | did check a while back.
| " mnot saying that sonebody el se m ght not have found
something, but | did |look to see why sone of these
provi sions were enacted or if there is any di scussion
dependant they're enacted so their purpose and didn't
find anything of any help. | would find the dates

that they were enacted, but nothing nore than that or
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not hi ng that woul d expl ai n anyt hi ng.

MEMBER M LLER: Thank you.

CHAI RMAN GRIFFI'S:  Any other questions?
Anything else to present at this time? No w tnesses?

MR. HALLEY: No w tnesses. I"11 just
provi de copi es to everybody here of showi ng where the
nursi ng home wi ngs existed in 1957.

CHAl RVAN GRI FFI'S: Yes.

MEMBER ZAl DAI N: | have a question.
Qoviously this letter proposed a subdivision plan
presented to DCRA. | nean sonething was submitted to
them or shown to themfor themto issue this letter.

MR HALLEY: | don't know if it was
subdi vi si on. I think it mght have just been
devel opnent. They probably didn't feel they needed to
subdi vide at that tinmne.

MEMBER ZAI DAIN:  They just |ooked at the
existing | ots.

MR HALLEY: That's correct.

MEMBER ZAI DAIN:  And you heard that from
DCRA. | just wanted to know what they |ooked at to
base this letter on.

MR, HALLEY: DCRA?

MEMBER ZAI DAI N:  Yes.

MR. HALLEY: | don't know.
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MEMBER ZAI DAIN: Have you tal ked to thenf

MR HALLEY: No. Al that I knowis that
t he Zoni ng Adm ni strator reviewed the |l etter and f ound
that this still --

MEMBER ZAl DAI N: | sawthat comuni cati on.

MR. HALLEY: M. Epting mght be able to
answer that question since | believe he was the person
who was in contact with the Zoni ng Adnmi ni strator.

MEMBER ZAIDAIN. That's actually a good
point. Are we supposed to subpoena the plans?

CHAI RVAN GRI FFI S: Can we subpoena the
pl ans?

MEMBER ZAI DAIN: Can we subpoena things?

CHAI RMAN GRI FFI'S:  No, we've been trying
to get that but no.

MEMBER ZAl DAI N: kay, but you had no
conversations with DCRA to find out what they | ooked
at and what this letter was based on.

MR HALLEY: No and M chael Johnson isn't
t here anynore.

MEMBER ZAI DAIN. Right. thank you.

CHAI RMAN GRI FFI'S:  Anything el se? Good.
Cross? No cross? kay.

MR HALLEY: You had indicated earlier

t oday about witness cards. Who shall | give ny
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W t ness cards to?

CHAl RMAN GRI FFI S: ['"m sorry. To the
recorder.

MR. HALLEY: Ckay.

CHAI RVAN GRIFFI'S: Geat. In which case
we can nobve on. Let's take five mnutes and get
ready. Then we'll conme back. As we don't have the

Zoni ng Admi ni strator or Governnent to present here, we
will goto M. Epting who is representing the owner of
two of the lots. Of the record.

(Wher eupon, the foregoing matter went off

the record at 6:31 p.m and went back on

the record at 6:40 p.m)

CHAI RMAN GRIFFI'S: On the record. kay.
When you' re ready.

MR. EPTING | guess good evening at this
poi nt. John Epting with Shaw Pittnman. Ashl ei gh Horne
is also with ne. W represent as | said Strategic
Georgetown LLC and Georgetown 32" Street LLC, the
owners of Lots 19 and 20 in Square 1270 respectively.
The property owners are an automatic party to that
appeal under the Board's rul es.

The appeal chall enges t he deci sion of the
Zoni ng Admi ni strator which confirmed that Lots 19, 20

and 21 in Square 1270 coul d be devel oped as a matter
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of right. Through our Zoni ng expert, Armando Lourenco
we will denonstrate that the Zoning Adm nistrator's
ruling is correct, reasonable and nust be upheld by
the Board. The Board's legal standing in review ng
appeal s is clear. The BZA has jurisdiction that hear
t he appeal and render a deci sion pursuant to D. C. Code
6-641.07(F). The Board has held that the Appellant
has a burden of proof pursuant to 3119.2 "To reverse
a Zoning Adm nistrator's decision of approving the
i ssuance of building permt, the Appellant rnust show
by preponderance of evidence that the buil ding permt
was issued in error because the proposed building
woul d viol ate the Zoni ng Regul ations." That's Appeal
No. 16604, the Fairview Heights Neighborhood
Associ ation case at pages two through three assuni ng
a conclusion nmust hold for a Zoning Administrator's
certification which are the basis for proceeding with
building permt. W have submitted copies of the
Fai rvi ew case and we have al so submitted a copy of the
statenent which we are going to go through tonight.

CHAIRVMAN GRIFFIS: Is it up here?

MR. EPTING It should be being passed to
you.

CHAI RMAN GRI FFI'S:  Okay.

MR. EPTING Finally I'd like to proceed
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with our expert, Arnmando Lourenco. W' ve also
subnmitted his résunme as a zoning expert. He's been
qgualified before and | ask that you qualify himas an
expert in zoning.

CHAI RMAN GRIFFIS: Okay. Are there any
guestions fromthe Board?

MEMBER ZAl DAI N: | have a question in
regards to what we're going to receive. Did you
subnmit a plan or whatever DCRA | ooked at when they
responded with the letter?

MR EPTING | didn't submt a plan but
what we'll go through. | submitted the basically the
record of the lots 19, 20 and 21, their dinensions.

MEMBER ZAI DAIN.  These?

MR. EPTING Different ones based upon the
Surveyor's Office. There were at one tinme attachnents
toit hisletter. | don't knowwhy they' re not in the
file anynore.

MEMBER ZAI DAIN:  Can you produce those?

MR.  EPTI NG We're going to go through
t hose.

MEMBER ZAI DAIN: G eat.

MR. EPTING So | think I have everything
that was submtted to him Wth that, | would like to

go ahead and turn it over to M. Lourenco.
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CHAl RMAN GRI FFI S: First let ne. | was

asking the Board if there were any questions of M.
Lourenco in terms of qualifying him as an expert
witness. His réesune is front. The pertinent point is
July 1998 through July 1999. O course, he was acting
Zoning Administrator in that capacity and prior to
that was also part of the BLRA. As M. Epting has
stated, we have qualified himas an expert w tness.
Does the ANC have any objection? Not voicing any
obj ections, any objection of the Board? W can take
it as a consensus of the Board and hear M. Lourenco
as an expert witness in D.C. Zoning.

MR. EPTING  Thank you.

MR.  LOURENCO Good evening, Chairman
Giffis, nmenbers of the Board. My name is Armando
Lourenco and I'ma private consultant on buil di ng and
| and use, regulatory matters. | Mmediately to ny
working as a private consultant, | served as an
Adm ni strator of Building and Land Regul ati on of the
Depart ment of Consuner of Regulatory Affairs. | also
served as the Acting Zoning Admnistrator of the
District of Colunmbia from July 1998 to August 1999.
Prior fromthat, from 1990 to 1994 | was the program
manager of the Permt Processing D vision of the BLA

In that capacity, | interacted alnost daily with the
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Zoning Adm ni strator in nmatters related to the Cof O
As a result of ny past experience and ny background as
a reqgulatory officer in land use matters in the
District of Colunbia, |I'm very famliar with the
Zoni ng Regul ations and their inplenentation.

| was retained by the property owners to
review the Zoning Admnistrator's ruling of July 12,
2001 as well as all the pertinent aspects of the
devel opnent history of the lots in question to assess
the validity of the ruling and the ability of the lots
toqualify for application of the ruling. 1 concluded
that the ruling of the Zoning Adm nistrator is valid
and that the current lot owners are entitled to
devel op their respective properties inaccordance with
it.

The properties in question, Lots 19, 20
and 21 in Square 1270 are located in Georgetown in
t he 1500 bl ock of 32" Street. The lots are zoned R-3
and are proposed to be devel oped with row dwel |l i ngs.
Fromwhat can be ascertained fromthe docunents filed
with the BZA, the foll ow ng concl usions can be drawn.
These |l ots were recorded in May 1881. A well check of
t he Epi scopal Hone buil di ng foundati on wal | s perforned
in April 1957 confirns that the lots existed in that

present configuration before April 1957 and the
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garages previously existing on these |ots have been
removed by them

The appeal nowis the ruling of the Zoning
Adm nistrator, M. Mchael Johnson, who by letter of
July 12, 2001 ruled that the |l ots could be devel oped
as a matter of right to erect row dwellings. The
Appel lant's argunents are in the five different
aspects of the Zoning Adm nistrator's ruling. First,
t he Appel l ant clains that the | ots were not uni nproved
on Novenber 1, 1957. Second, the Appellant argues
that on the date the ruling was issued the |ots were
in the sane ownership. Third, the Appellant clains
that the Zoning Admi nistrator's finding that the lots
neet the mninumlot with section 401.3 is incorrect
because the wdth of 20.5 feet was incorrectly
neasured along the street frontage. Fourth, the
Appel I ant argues that the Zoning Adm nistrator erred
in applying the discretionary adjustnent of section
407.1 to the exceptional case of a |ot covered under
section 401. 2. Finally the Appellant clainms the
Zoning Administrator failed to make the finding that
the two percent discretionary adjustnent granted was
"deermed by the Zoning Adm nistrator not to inpair the
pur pose" of the Zoning Regul ations. Cbviously thisis

quote from 407. 1.
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Let's exam ne these five argunments in
light of the text of the Zoning Regul ations and the
exi sting records on these lots. First, the argunent
that the | ots were not i nproved on Novenber 1, 1957 is
i nconsi stent with avail abl e records. W knowfromthe
records on file that on Novenber 1, 1957 there was on-
goi ng construction on the site of the future Epi scopal
Church Hone which included Lots 19, 20 and 21.

In fact, the records show that the
basenment walls were surveyed in April 1957. This wall
check al so shows that the garages formally | ocated on
the lots had been renpbved and that the lots were
vacant. It was not until Decenber 10, 1957, that is
five and a hal f weeks past the date limt specified in
401. 2, that an application for Cof Owas submtted to
t he Departnent of Licenses and inspections were done
by BZA. Mich can be learned fromtheir application.
That is Exhibit Cin the owner's subm ssion.

Gven the natural aspiration of the
building owner to use a building as soon as it is
possible to obtain the C of O that sanctions its
conpletion, the date of the taking of the C of O
application is a good estimate of the earliest date
t he owner consi dered construction conpleted. Anyone

famliar with devel opnent will have to agree with ne
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that it is the way it always happens. VW can
therefore establish that fromwell before April 1957
and until Decenber 10, 1957 if not later Lots 19, 20
and 21 were part of a construction site and to the
Zoning Regulations, the true litrmus test of the
exi stence of a |legal established use of a lot is the
exi stence of the C of O that sanctions conpletion of
i nprovenents on the |ot.

This principle is well established in the
conmbi ned provisions of sections 101.5, 3203.1 and
3203. 4. Section 101.5 forbids the use of the
construction of a building except in conpliance with
11 DCWR Section 3203.1 forbids the use of any
construction until a Cof Ois issued for it. Section
3203.4 forbids the issuance of a C of O to be

effective until construction is conpleted until "to
t he point of availability of occupancy for use." This
has been a consistently accepted standard using the
enforcement of the Zoning Regulations and in the
vesting of grandfather rights.

In the case of the i nprovenents erected on
part on Lots 19, 20 and 21 the C of O No. B9123 which
is Exhibit D was not issued until January 14, 1958.

One nust conclude that Lots 19, 20 and 21 were

uninproved in early 1957, were still uninproved on
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Novenber 1, 1957 and renai ned uni nproved until January
14, 1958. That is also 11 weeks past the rel evant
date specified in 401.2. The Appellant's first
argurment is therefore incorrect.

The Appellant's second argunent is also
wi t hout nerit. Ar gui ng t hat t he Zoni ng
Adm nistrator's rulingisinvalid because it addressed
the condition that was not yet effective negates one
of the fundanental roles of the Ofice of the Zoning
Adm ni strat or. One cannot deny the ability of the
Zoning Adm nistrator to clarify for any nenber of the
public who requests an interpretation how the Zoning
Regul ations will be applied when certain conditions
are net.

This is a normal function of the Zoning
Adm ni strator that occurs also daily. How else can
the Zoning Adm nistrator discharge his/her duties.
What shoul d the Zoni ng Adm ni strat or have done in the
present case, respond "l cannot issue aruling at this
time. Go sell your properties and then I'I| give you
a ruling"? The absurdity of such a position is
mani f est . The Zoning Administrator's ruling 1is
clearly a conditional one as he wites that "It is ny
under standi ng that at the ti ne of devel opnent the | ots

woul d be owned by separate conpanies or entities."
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Clearly if that conditionis not fulfilled, the ruling
is not applicable. To that extent the Zoning
Adm nistrator's ruling 1is correct and clearly
under st ood.

The ownership status of the lots at the
time the ruling is requested or issues is irrelevant.
The regul ations do not restrict when rulings may be
requested or issued. Until an application to erect a
structure on such a lot is submtted, the actual
eval uation of the ot in light of section 401.2 does
not take place. Therefore until the Zoning
Adm nistrator has to review and approve such an
application, the test on the separate ownership of the
lots is premature. Therefore, we are of the opinion
that Appellant's second argunent is invalid.

As to the Appellant's third argunent, the
ot width argunent, it is at best irrelevant. G anted
the first sentence of the second paragraph of the
Zoni ng Adm ni strator's letter has obvi ousl y
conposition problem  The Appellant specul ates that
the Zoning Administrator has elapsed and wote 20
percent instead of 20 feet. An equal Iy plausible
possibility is that the Zoning Adm nistrator was the
victim of an unwanted word processing mshap that

wi ped out part of a sentence and the reference to 20
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percent was intended but misstated wthin the
i nconpl ete sentence. | note that if you add t he words
"bel owthat" between "20 percent” and "set forth" that
woul d make t he sentence accurate and correct, just two
wor ds mi ssi ng.

More inportant than specul ating on what
may have occurred during the editing of the letter is
to establish what the ot width requirenment is and
whether the Zoning Administrator's conclusion is
erroneous or correct. Section 401.2 allows certain
| ots, anong those lots 19, 20 and 21, to be narrower
by as much as 20 percent and what ot herw se woul d be
dictated by section 401.3. To that extent although
the Zoning Adnministrator's sentence is flawed, his
conclusion that the subject properties neet the
mninmumlot width is correct because for |ots under
t he purvi ew of section 401.2 such as Lots 19, 20 and
21 the mninmum lot width is 16 feet, not 20 feet.
Dwnelling on whether the lot width is 20.5 feet as
shown on the surveyor's plat or 19.22 feet as nmeasured
using the Appellant's proposed nethodol ogy - and |
calcul ated that 19.22 feet is okay - but in this case
it's relevant for the case at hand.

The Appellant's fourth argunment does not

stand the sinplest scrutiny. The Appellant sustains
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that the Zoning Admi nistrator should not apply the
di scretionary adjustnment allowed by section 407.1 to
anyt hing other than the areas of wi dths specified in
the table of 401.3. This is arbitrary interpretation
that the text of the regulation involves. |In effect
the mninumarea width of this district are regul ated
by the various sections within section 401. Sone |ots
are subject to the restrictions of 401.1. Qhers are
regul ated by the provisions of 401.2. QO hers, the
majority, are regul ated by section 401.3. Afewlots
may benefit from the provisions of 401.4 and other
m scel | aneous provi sions are al so contained in 401.5,
401.6 and 401.7.

407.1 states in relevant part "The Zoni ng
Adm nistrator is authorized to permt a deviation not
to exceed two percent of the area of requirenments of
sections 401 and 403 of this chapter.” 407.1 does not
nmention 401. 3 or any ot her subsection of section 401.
One has to conclude that the area of requirenments of
401.2 are also covered under this mnor flexibility
authority granted to the ZA because it applies to al
areas det erm nati ons done under any of the subsections
of section 401. Therefore this fourth argunent
results fromthe Appellant's flawed readi ng of 407.1

and as such shoul d be di sregarded.
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Finally, the <claim that the Zoning
Adm nistrator failed to nake a finding that woul d be
requi red by section 407.1(b) is not supported by the
facts. First, the regulations authorize the Zoning
Adm nistrator to permt certain deviations provided
t he Zoni ng Adm ni strator deens that those deviations
"do not inpair the purpose of the otherw se applicable
regul ations.” The Zoning Regul ations do not require
the Zoning Admnistrator to state such specific
finding in his/her rulings.

The Zoning Adm nistrator is not nandated
to grant the devi ations considered in 407.1. Since it
is a discretionary power, it is inferred that if the
Zoning Administrator chooses to exercise that
authority and rul es to grant the devi ation, he/she has
to have deenmed that in doing so the purpose of the
otherwise applicable regulations was not being
impaired. Oherwi se he/ she woul d have rul ed agai nst
granting the deviations based on 407.1(b).

Secondl vy, the tone of the Zoning
Adm nistrator's letter already denotes his concern
with not inpairing the intent of the regulations. As
the Zoning Administrator, that is his/her first
enforcenent duty and there is no reason to doubt his

commitment toit. The Zoning Adnministrator starts by
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noting that the subject |ots had been recorded since
1881. To paraphrase M. Halley, this is not even the
case of grandfathering. It's the case of great-
gr andf at heri ng. This neans that the existence of
these lots and their size have been in the public
domain for well over a century and are not a newy
created feature in this square.

Furt her, t he Zoni ng Adm ni strat or
acknow edges that the properties are in the zoning
district R3 which the proposed row dwelling
structures are a permtted use. Furthernore, the
proposed devel opment will have to neet the other
requi renents of the Zoning Regulations for R-3.
Nothing in the Zoning Administrator's letter
cont enpl at es any exception fromthose rules. That is
t he essence of the purpose of the Zoning Regul ati ons
as stated in section 101.1 that is "to prevent a new
concentration of population, to prevent overcrowdi ng
of land, to regulate the distribution of popul ation,
busi ness and i ndustries so as to foster recreational,
educational and cultural opportunities and to further
econony and public services." Consequent |y
considering the Zoning Admnistrator's letter as a
whol e which is evident that he considered the fact of

his discretionary decision on the purpose of the
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otherwi se applicable regulations is all that was
requi red by himby section 407.1(b).

In conclusion, it's ny opinion that the
Appel l ant has failed to nake a creditabl e case on any
of the five argunents advanced in the appeal.
Therefore the appeal should be denied for |ack of
basis of the text or intent of the regul ations and for
lack of the substantiation. | thank you for the
opportunity to address the Board and | remain at your
di sposal .

CHAI RMAN GRI FFI'S:  Thank you very rmuch.

MR. EPTING |'mjust going to ask hi mone
guesti on.

CHAl RVAN GRI FFI'S: Sure.

MR. EPTING Wuld you | ook at Exhibit |
which is the building plats for Lots 19 and 20? Wul d
a zoni ng adm ni strator err by accepting the 20.5 width
as the recorded record lot? M understanding is that
the Surveyor's records are the official records in
D. C

MR LOURENCO |  know that such a
determ nati on has been nmade in other cases where the
ot looks like a parallelogram |like these that the
width of the lot neasured along the l|line has been

accepted by the Zoning Admi nistrator as the w dth of
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the lot as certified by the surveyor in the official
plat. That has occurred, yes.

MR. EPTING But if you're presented this
bui l di ng plat, would you accept that as the w dth of
the lot?

MR. LOURENCO If | presented on what
qual i ty?

MR EPTING As the basis for a double
permt as nmeeting the 20 foot w dth standard.

MR. LOURENCG | probably woul d.

MR.  EPTI NG In addition, you indicated
that the lot would al so neet the 20 percent standard
because the 19.22 conplies with that.

MR. LOURENCO Exactly. In this case,
believe | stated that the width of the lot is really
irrel evant because once it's established that the | ot
gqualifies to be considered under section 401.2, the
mnimum required ot width is 16 not 20. That's a
noot point in nmy opinion.

MR. EPTI NG That concl udes our testinony.

MEMBER ZAl DAI N: | have a question in
regards to the survey plat you're referencing. |'m
not entirely famliar about how plats are recorded.
Does it have to be surveyor stanped? This notice is

a fact so the stanp probably didn't cone through, but
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is that true? Do you know what | nean? Certified by
a professional surveyor.

MR EPTING This is the Ofice of the
Surveyor's records.

MEMBER ZAI DAIN.  Ri ght.

MR EPTING You order this from them
based upon their record cal cul ati ons.

MEMBER  ZAl DAI N: But who is the
prof essi onal surveyor that certifies this?

MR. LOURENCO The signature there of the
D.C. Ofice of the Surveyor.

MEMBER ZAI DAIN: | understand that. | see
t hat . I"'m just using nmnmy experience in other
jurisdictions that there's a stanp. But in this case
in D C onthose plats it's just the surveyor signing.

MEMBER ZAl DAI N: So he's professionally
certifying that this is true. kay.

CHAl RVAN  GRI FFI S: You can do it
i ndependently which we often see and we have that
request that it has to be certified by an i ndependent
surveyor. That's when it would be submtted in.

MEMBER ZAIDAIN. But it is just the fact
that it is signed by the surveyor neans that it has
been professionally certified is correct.

MR. EPTING Yes, that's correct.
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MEMBER ZAI DAIN. Okay. Thank you.

CHAI RVAN GRI FFI S: And if | understand
your testinmony in terns of the ot width of 20 foot
required, you're saying that in fact in this instance
based on your reviewit's actually 16 feet because of
the 20 percent reduction which is 401.2 which all ows
you to dimnish the requirenments for lot width to 80
percent of those inthe table below. |s that correct?

MR LOURENCO That's correct.

MR. EPTING But | would al so not |ike you
to accept the definition of skew because this 32™
Street is astraight line. | never understood that to
be a skewed | ot. These property |ines are strai ght so
you can find it either way, either it's 20.5 or it
neets the 16.

CHAI RVAN GRI FFI'S:  Under st and.

MR. EPTI NG We've laid that out in our

st at ement .
CHAIRMAN GRIFFI'S: Right. M. Hood.
COW SSI ONER  HOQOD: M. Chai r man. M.
Lourenco, | want to piggyback on what you just
commented on to nake sure | understand. |f you could

just wal k nme through, M. Lourenco, the process again
about the 80 percent rule which got us down to 1600

square feet which then took us down to the two percent
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whi ch the Zoning Administrator has that flexibility
whi ch got us down to being able to applying the two
percent deviation of 1600 square feet. Just walk ne
t hrough t hat process again. | understand about 401.2
but just generically wal k nme through.

MR.  LOURENCO If you're starting in
407. 1.

COWM SSI ONER HOCD:  Ckay, 407. 1.

MR. LOURENCO | agree with the conment
made earlier by Chairman Giffis about how this camne
about. This section gives the Zoning Adm nistrator
authority to allow deviations fromseveral things but

the one that interests us here is the area of

requi renents of section 401. It's the only one that
we're applying in this case. It's the only one he
appl i ed.

COWMM SSI ONER HOOD: That gets us to the 80
per cent .

MR.  LOURENCO So you go to the width
requi renents of section 401 and if you go to section
401, you have to pick which one you're going to apply,
401.1, 401.2, .3, .4, .5 In the case of these lots,
these lots qualify to apply section 401. 2.

COW SSI ONER HOCOD: So it's establishedin

407. 1.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

429
MR. LOURENCO The area that yields from

the application of 401 to these lots is 1600 square
feet which is 80 percent of the volune that they would
be al | owed.

COMM SSI ONER HOCOD:  Al'l right. Thank you.

CHAI RVAN GRI FFI S: Any ot her questions
fromthe Board? Cross exam nation?

MEMBER ZAI DAIN.  Actually before we get
into this, | have a clarification question, M.
Epti ng.

CHAl RMVAN GRI FFI' S: Yes.

MEMBER ZAI DAIN. | see that you have - and
pl ease bear with us here - the letter in question as
Exhibit A the confirmation |letter as Exhibit B. Which
of the exhibits were the attachnents to the letter?

MR. EPTI NG The Exhibit E at that tine

shows the lots in question and the 20.5. | had an
earlier building plat for 19 and 20. | put in the
| at est one which is Exhibit I. | had the 1881 survey

which | can submit to you. W have copies of that.
What | have to say about this survey. The 1881
records of the surveyors you can't photocopy. This is
a plat that we had traced several years ago. It's
orthatic in that respect but it's not a photograph.

MEMBER ZAl DAI N: You can't go down and
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copy them because of the age.

MR EPTING No. It's a sketch. So I'll
submit that too. Then | also presented with himthe
C of O showing the date of inprovenment. The Zoning
Adm nistrator had to make a decision on what day it
was i nmprovenent. | tried and he agreed with nme that
the C of Owas that day. So the C of O was the other
exhi bit that he had.

MEMBER ZAIDAIN. That's G

MR. EPTI NG  Yes.

MEMBER ZAIDAIN: So we're | ooking at G |
and E.

MR. EPTING Actually Gis the second C of
O | can't explain that one, but they went back at
some point in tine and got a revised C of O The
initial Cof Ois D January 14, 1958.

MEMBER ZAl DAI N: | hope you understand
where I"'mconmng from W' re being asked to question
an al |l eged decision of the ZA and unfortunately DCRA
is not here so |l hate to shift the burden onto you and
the Appellants, but we need in the record to
under stand what the information that was used to make
t hi s determ nation

MR. EPTING It is these very exhibits.

That's all the exhibits | have.
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MEMBER ZAI DAIN. Ckay. |s there one nore

thing that you're going to subnmit?

MR. EPTING | submt the survey.

MEMBER ZAIDAIN. Wth the understanding
that it's a trace. That's understandable. But it's
your assertion that it's sonething that the ZA | ooked
at .

MR. EPTI NG  Yes.

CHAIRMAN GRIFFIS: So we have E, I, G D
and 1881 survey.

MR EPTI NG That's correct. Al so the
application which is C that shows |ike M. Lourenco

said that they were applying and D is they got it

| ater.

MEMBER ZAI DAIN: Wat C again?

MR. EPTING Cis the application

MEMBER ZAI DAIN:  The application for the
C of O

CHAIRMAN GRIFFI'S:  So C and D

MR EPTING | also had the 1919
Surveyor's office book showing the lots at that tine,
the 20.5 wi dt h di mensi on whi ch was part of the record
lots. Basically everything that | could find | showed
himand |'ve given you copies of all those nmaterial s.

MEMBER ZAlI DAI N:  Ckay.
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CHAl RMAN Rl FFI S: Ckay. Cr oss

exam nati on?
CROSS EXAM NATI ON

MR, HALLEY: Hi, M. Lourenco. Just a
coupl e of quick questions. You' ve testified about
several of the Zoning Regul ations. The one requiring
separate ownership of lots at the tinme of devel opnent
that you were tal king about where it was not separate
ownership at the tine of seeking the Zoning
Admi nistrator's decision but rather that the lots
needed to be under separate ownership at the tine of
devel opnent, the time the permts issued, do you
remenber that?

MR LOURENCO  Yes.

MR. HALLEY: Wy do the regulations
require separate ownerships of lots at the tine of
devel opnent ?

MR. LOURENCO | cannot speculate and |'m
not sure the specul ati on serves an purpose. It would
sound that if I own a lot that is too small or too
narrow and | don't own the adjoining lots | really am
stuck with the situation as is in regulations want to
gr andf at her ny condition.

MR. HALLEY: So in other words if you own

both lots, you m ght have the chance to reconfigure
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the lots to nake them conformrather than needing to
rely on the exception.

MR.  LOURENCO That would be an option
that | would have which I don't if I only own ny |ot.
But this is just speculation. |1'm not sure exactly
why the regul ations read the way they do.

MR. HALLEY: Oay. |I'mgoing to have a
chance for rebuttal. |Is that correct? |'mnot going
to do rebuttal during cross.

CHAI RVAN GRI FFI'S:  That's correct. \Wat
we have | eft after this is rebuttal and cl osi ngs which
are all you.

MR. HALLEY: kay. Can you tell nme why
you tie the C of O to inprovenent even though the
regul ations state that you should do ot herw se?

MR. LOURENCO | don't know of any point
where the regulations say that you should do
ot herwi se.

MR.  HALLEY: I can show you. It's
actual ly section 199.2(g). It says "Wrds not defined
in the sections to have the meanings given in the
Webster's Unabridged Dictionary” and inproved is not
defined in the section. Ws that just ignored? |Is
t hat what you are sayi ng?

MR. LOURENCO No. | know exactly what
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section you're tal king about. You get to that point
when you have no other recourse. Once you have sone
experience of enforcenent of the Zoning Regul ati ons,
it beconmes very clear that the nonent that defines
that point at which something is deemed by the
authorities that enforce these and ot her regul ations
related to safety the point at which it's deened that
a structure exists, was constructed correctly in
accordance with the plans, with the approvals by
Zoning and so on and so forth, that point is the
i ssuance of the C of O

MR. HALLEY: Ckay. So what about --

MR. LOURENCO Until that point at best,
you nmay have a structure that is  partially
constructed, did not reach the point where -- Let ne
read fromhere. Section 3203.4 reads "If the erection
or alteration of a structure is contenpl ated” - which
is clearly this case - "a C of O for that structure
shall not be issued until the erection of alteration
is conpleted to the point of the availability of
occupancy for use except as provided" in the section
i medi ately after it which has to do with safety | aws.
It has been held time and tine again that this
i ssuance of the C of O sanctions the existence of the

l egally established inprovenent in a |ot that can be
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used and those rights are granted to the owner of the
structure. Until then at best you have a construction
site. You have a structure that nay be conpletely
legal or in violation of the Zoning Regul ations. No
one knows until it's established by final inspections
that everything was done according to what 1is
required.

The ZA obviously has to rely on sone
tinmeline to deterni ne whether there i s an i nprovenent
on the lot or not. The presence of a grandfather
structure is one thing. If it's being built, it's
when it's conpleted. So you get fromthe record that
the hone that was being built on that site which
included these three lots was not conpleted on
Novenber 1, 1957. Five and a half weeks later it was
probably still not conpleted. |If you |ook at --

MR. HALLEY: Well, real quickly if you can
answer . Can you envision a situation which an
i nprovenent doesn't require a C of O?

MR. HUNSICKER: A single famly dwelling
but there is still a final building permt approva
that is required to sanction the fact that it was
constructed in accordance with the other regul ations
her e. If you look at the sign-offs from the

i nspectors, fire signed on January 14'" Bui | di ng
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signed on January 14'". Pl umbi ng signed on January
10, 1957. El ectrical signed on Decenber 16, 1957
which leads ne to believe that there were sone
building and fire safety issues that weren't resol ved
until another five and a half weeks |ater. So you
were 11 weeks past the deadline when you could
establish that an inprovenent had been conpl eted and
was ready to be used.

CHAI RVAN  GRI FFI S: So it's based on
convention, understandi ng what i nprovenent i s and al so
based on the entire process of permt and approva
i nst ead of occupancy.

MR. EPTING It's also whether the Zoning
Adm nistrator erred in relying upon a C of O issue
subsequent to that. Appellant have to show that he
did error in that. Was it reasonable for the ZA to

rely upon a C of O as the date when there was "an
i mprovenent " ?

CHAI RVAN GRI FFI'S:  Under st ood.

MR. HALLEY: Actually ZA never relied on
that for that purpose. He said it was uninproved in
the present day, not in 1957. So he never even went
back to that inquiry.

CHAl RMAN GRI FFI'S: W thout debate, we'l]l

nmake a note of that. Oher questions?
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MR. HALLEY: No, | don't have any other

guestions. Thank you very mnuch.

CHAI RMAN GRIFFI'S: Okay. Any follow up
guestions fromthe Board? Sounds |ike we're noving
ri ght al ong.

MR. EPTING So based upon M. Lourenco's
testinmony, the ZA's ruling was correct. The Appel |l ant
have not shown a preponderance of evidence that the ZA
erred. W request that you uphold the ZA s deci sion
and dismss the appeal. | would just like to note
that M. Lourenco did discuss all five elenents of the
ANC appeal including the interaction between 407.1 and
401. 2, that ZA could rely upon the C of O as the date
i n which there was an i nprovenent and that cane after
t he 1957 date, that the ZA did not err in stating that
the properties were required to be in separate
ownership at the tine of developnent, that the ZA
didn't err in terns of the lot width and foll ow ng
that the ZA didn't err in terns of the two percent
flexibility so there was no harmto t he public because
he made that inplicit in his letter. Wth that, we
concl ude our testinony.

CHAI RMAN GRI FFI'S:  Good. Thank you. Then
is ANC ready to present rebuttal and closing this

eveni ng?
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MR. HALLEY: Yes, they are.

CHAI RMAN GRI FFI'S:  Okay.

MR. HALLEY: In rebuttal, | would just
like to point out a couple of things, one of which
just nmentioned which was obviously the ZA was
consi deri ng what was going on on these lots in 1957.
He erroneously applied the uni nprovenent status from
the present day. But that being said with respect to
what was i nproved or not i nproved and what constitutes
i mprovenent with all respect to M. Lourenco who by
his resunme obviously knows zoning, he's not the
regulations. | nmean the regul ations are the | aw, not
M. Lourenco's statenments here. The lawis in section
199(G 2) which is that if sonething is not set forth
in the regulations, we need to look to Wbster's
Di ctionary.

Webster's Dictionary for inproved or
uni nproved tal ks about anything. It could be the
erection of a wall which as M. Lourenco sai d happened
in April 1957. It doesn't need an actual regulatory
signoff for occupancy to be an i nprovenent to | and at
| east under Webster's Dictionary. So that's the first
thing. The lots were cleared inproved in 1957.

Wth respect to his speculation as to why

the regul ations mght require separate ownership of
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lots at the tine of developnent, | do want to point
out that the lots are currently under separate |ega

entity ownerships but these legal entities are owned
by the sane people. So at the very top of the | adder
they still are under conmon ownership. For purposes
of whet her or not they would have the power to seek a
vari ance and divide these properties and nake them
conply with zoning requirenments to nake the lots | arge
enough to actually build upon, they have that within
their power as it is.

Finally, with respect to whether or not
the ZA actually needs to nake a finding as to whet her
the two percent exception is consistent with the
pur poses of the Zoning Regul ations, to say that just
by acting on granting the two percent variance and not
maki ng any finding of it constitutes deeming it to be
wi thin the purposes of the Zoning Regulations. So it
renders t hat whol e provi si on extraneous. It's a basic
function of any statutory interpretation. You try to
interpret it so as to not render a provision
irrelevant. |f that provision weren't necessary, why
woul d the drafters of the regulations have put it in
there to begin wth. So it's an inportant and
necessary conponent of any ZA decision granting the

two percent exception, just so the exception is
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consi st ent with the purposes of the Zoning
Regul ations. Gven that, | would just |ike to thank
you all for your time and restate that the ANC
bel i eves for the reasons set forth in its subm ssions
tothe BZAthat the ZAerred l egally and factually and
t hat the decisions should be overturned or rendered
invalid. Thank you.

CHAI RMAN GRI FFI'S:  Thank you very much
kay. Yes?

MEMBER M LLER: M. Halley, it's |ate, but
| want to nake sure | understand one of your points
which | don't. Did you say the lots are still owned
by the sane legal entity? Wat was that?

MR. HALLEY: The lots are owned by two
separate corporations, two LLCs, but the LLCs have as
M. Birch stated i n the begi nning the same pri nci pl es.
They were formed on the sane date. They have the sane
entities who are their registered agents. For al
i ntents and purposes, the owners of these two LLCs are
t he sane. So that for purposes of being able to
control what happens with these lots, they would be
able to redivide them It's the fiction of the LLC
bet ween the owners and the lots. So the inpact as the
architect stated as much at one of the hearings at OGB

or Commi ssion of Fine Acts that the separate structure
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is really created just to get around the Zoning
requirenent.

MEMBER M LLER: Is that in the record
showi ng t he ownership?

MR HALLEY: Yes.

MEMBER M LLER: What you' re just sayi ng on
the record, is that in this record?

MR. HALLEY: The incorporation docunents,
| have them | did not bring them today because |
didn't know that it was going to come up

MEMBER ZAIDAIN: Did the DCRA see those?
What did DCRA rely on?

MR HALLEY: At the tine that the decision
was rendered, the lots were all wunder Mller
ownership. They were not under the LLCs at that tine.
The LLCs cane about in the fall of 2002.

MR. EPTING |'d object to this. The BZA
has no rule over this ownership. They are owned by
different entities, the Strategic Georgetown and
Georget own 32" Street LLCs. That to ne neets the
requirenents of the regulations to being separate
ownership. It's not the BZA's role | see. It's not
a zoning issue to pierce into who the ownership entity
i s because you don't do that in any other case. You

nmake sure that the appropriate property owner is
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before you and that's what you have today.

CHAI RVAN GRI FFI S: Yes. | just would
uphol d that objection, but we mght go to the date
that they were put into separate ownership if that is
rel evant to the Board.

MEMBER M LLER:. Well, isn't the ownership
an issue at least at thetine of the letter and that's
why we're tal ki ng about ownership?

MR. HALLEY: | think it's undisputed that
at the tine of the letter all three | ots were owned by
Herbert and Patrice Ml er

CHAI RVAN GRIFFI'S: It's the dates not the
entities of today's LLCs.

MR EPTING But that's the whole
di scussion we had about 401.2 which is actually
wittenin the present tense. There's a past tense in
1957 in terms of individual ownership and then there's
a present tense that does not. The ZA ruling is
witten that at the tinme of developnment so it
contenpl ated | ater on once you got ready to go that it
woul d be owned by separate entities. That's what we
have creat ed.

MEMBER M LLER. So then ownership is an
i ssue with respect to present day ownership. 1Is that

correct?
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MR EPTING No.

MEMBER M LLER. If the letter goes to a
time of devel opnent. Oh, because they're not even
developing it yet. 1Is that what you' re saying?

MR. EPTING That's right. The permts
are being filed by two separate ownership entities.

MEMBER ZAI DAIN:  And t he point there, that
brings it back to the whole issue with the letter.
The letter is giving an opi nion sayi ng "Wen you bring
this in for a permt they need to be in separate
ownership. W'Il work to verify that." Correct?

MR EPTING That's correct. And that is
the way we have fil ed under separate ownership.

MEMBER ZAI DAIN:  Yes, but your filing is
not in front of us. The letter is.

MR EPTING That's correct.

MEMBER ZAIDAIN: | nmean if you filed it
and you got a permt and it was in front of us.

MR EPTING But if we would have waited
for this appeal after the permt had been issued
t here woul d be one in one entity and one in the other
entity which would conply with 401. 2.

VMEMBER M LLER: Maybe because it's late
and we're getting tired, but the if the ZA' s deci sion

addressed at the tinme of devel opnment as opposed to at
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the time of the i nprovenent in the past, then we would
need to know who the owners are going to be at the
time of developnent. |Is that correct?

MR EPTING That's correct.

MEMBER M LLER: That isn't even now per
se, right? It's sonmetine in the future because we
don't have a building permt yet.

MEMBER ZAl DAI N.  What do you nean when you

say "tinme of devel opnent,” when a permt issued?

MR. EPTING Permts. Yes, pernmts would
have to be issued and two different property owners.

MEMBER M LLER. There's no permt yet so
this is in the future, right?

MR. EPTING But my point is that as |ong
as they are issued in tw different property owners
you conplied with that condition. So it's up to the
property owner to file in conpliance with that.

CHAI RMVAN GRI FFI S: Ri ght, because you
woul dn't be in conpliance if the ownershi p changed to
a single ownership and now you filed for permt.

MR. EPTING That's right.

CHAI RMAN GRI FFI'S:  Ri ght.

M5.  HORNE: If I my, M. Lourenco

actually testified to that. He said that the letter

woul d be conditional and if they were not in separate
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ownership at the time of devel opnent, then whatever
effect it has would not be in effect.

CHAI RMAN GRIFFI'S: That's right. It's an
excel l ent point that we skipped over and maybe not
fully digested it and M. Lourenco's description of it
that it is a conditional letter and it's conditioned
on what the permt docunments will eventually show for
full review Is that correct?

MR EPTING That's correct.

CHAI RMAN GRIFFI'S: Okay. Wich goes to
M. Zaidain's point about the letter.

MR. EPTING | understand that. Maybe |

shoul d not have conceded that.

CHAI RVAN GRI FFI S: Ckay. | was going
somewhere else with that though. In terns of M.
Lourenco's statenment today, is that going to be

submitted in witing for the record?

MR. LOURENCO. I'Il submt it.

CHAI RMAN GRIFFI'S: So we wi Il have copi es
and copies of course for the ANC to |ook at. Any
ot her questions for the Board or clarifications? Very
well. W can conclude this hearing on this appeal.

MR. EPTING Thanks for hearing it.

CHAI RMAN GRIFFI'S: I ndeed. | appreciate

everyone's patience today and through the scare.
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Don't go anywhere because we have sone procedural
things we need to get to. W need to set this for a
deci si on. W al so have asked for a few things in
submission. |I'mgoing to set sone dates. | want to
get this done and decided very quickly. VWhile Ms.
Bailey is looking for dates of which we can set the
decision, shewill alsoreviewall those itens that we
have asked for subm ssion.

(Pause.)

CHAI RMAN GRI FFI'S:  Ckay. Ms. Bail ey, why
don't we go through your notes because they are
obviously better than mne in ternms of subm ssions.

M5. BAILEY: | only have two docunents,
M. Chairman. The ANC is to provide a copy of the
docunent s shown where the nursing hone wi ng existed in
1957.

CHAI RMAN GRI FFI'S:  Okay.

MS. BAILEY: Then M. Lourenco's statenent
that he read today. Those are the only two things
that | had.

CHAl RMVAN @RI FFI S: Now the ANC feel
sufficient on the subm ssion that you gave us that it
shows your point of the inprovenents on the ot or is
t here anot her docunment you want to submit?

MR HALLEY: [|'msorry. | guess there's
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anot her docunent that | would like to be able to
submi t.

CHAI RMAN GRI FFI'S:  Ckay. Wen can you get
that in? C ose of business tonorrow, 3:00 p.m?

MR. HALLEY: W can certainly try. Can
we give oursel ves another day just to be sure?

CHAI RMAN GRI FFI'S: Here's what |'mtrying
to do. I"'mtrying to decide this first thing in a
speci al public nmeeting on Tuesday.

MR. HALLEY: The reason why | bring up

tonmorrowi s because that is when information i s served

to the Board and it's by 3:00 p.m In al
seriousness, | just want to see if that's obtainable.
If it isn't obtainable, we'll figure it out and I'|

deal with the schedul e.

MR EPTING M. Chair, if it helps, we
can also submt which we didn't do is we have the
April 1957 wall check which woul d al so show where t he
i nprovenents were

CHAI RMAN GRI FFI'S: Okay. The wall check
which is also going to get served on the ANC.

MR. EPTI NG  Yes.

CHAI RVAN GRI FFI S: Let's go through the
whole list and then we'll figure it out. [|'msorry.

You had the two pieces. So now we have wall check.
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W have the ANC subm ssion and we have M. Lourenco's
statenent of which |l'massunming it's already in. That
one's done.

MR HALLEY: And Ms. MIler had asked for
the incorporation docunments which | need to provide
because | hadn't brought them today.

VR. EPTI NG I objected to that
submi ssi on

CHAI RVAN GRI FFI S: | ndeed. I think we
uphel d t he objection.

MR HALLEY: | didn't hear that. I''m
sorry.

CHAl RVAN GRI FFI'S:  Yes. What | left over
for the Board i s when t hey want any dates attendant to
the incorporation but | think we dispensed with that
unless |I'm m staken. Any opinions? Do you need an
addi ti onal subnission on the incorporation?

MEMBER ZAI DAI N:  No.

MEMBER M LLER: This is the ownership
i ssue that we had di scussed.

CHAl RVAN GRI FFI'S: Yes.

MEMBER M LLER: Ckay. No | don't need
anyt hi ng.

CHAI RVAN GRI FFI'S:  No, we don't need that

in which case wall check and your subm ssion of the
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i mprovenents Thursday 3:00 p. m

MR, HALLEY: Yes.

MEMBER ZAIDAIN. M. Chair.

CHAI RMVAN GRI FFI' 'S Yes?

MEMBER ZAl DAI N: | don't know if you
covered this or not, but a lot of the issues we're
dealing with are "DCRA said this and neant that. DCRA
said this and neant that." Are we going to hear from
DCRA?

CHAI RVAN GRI FFI S: Nope. W had the
opportunity and for goodness sakes they were here.
|"'mnot sure why they didn't present thenmselves. It
will reflect in the deliberation in ternms of how we
decide this case as they had the opportunity. But,
no, I can't see how we change or give additional tinme
or anything in that respect. So Thursday at 3:00 p.m

MR. HALLEY: Yes and that's 20 copi es.

CHAI RMAN GRI FFI'S: | don't know. Actually
we require 20. M. Bail ey, how nmany copi es do we need
of the subm ssions? 157

MS. BAILEY: Fifteen.

MR. HALLEY: Ckay.

CHAI RVAN GRIFFI'S: There's a reason for
that but I won't go into it. So we can all go have

di nner. So everyone is okay on the dates? Excellent.
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The record is only open to receive that information.
O course that will conplete the record and will be
closed at 3:00 p.m on Thursday. So if we don't get
that, it wIll be closed with or wthout the
subni ssi ons. W will set this for special public
meeting on next Tuesday which is the 25'"". Set for
anot her 12 hour day on the 25"

That is going to be the second decisionin
the norning at 9:00 a.m O course that is our public
neeting in which thereis no additional testinony. It
is the deliberation of the Board. You are certainly
wel come to be here to hear the deliberation but we
won't be having any sort of interaction or additional
testinmony provided. So if that's clear, any other
guestions or clarifications? Questions, yes?

MR. HALLEY: | forgot about this and |
apol ogi ze. Thank you for rem nding ne, M. Barbara
Hartman from the Citizens Association of Georgetown
had been here in the audience but had to |eave at a
little after 5:00 p.m She asked if the Citizens
Associ ation could submt sonething for the record and
if you could leave it open for them to submt
sormet hi ng.

CHAI RMAN GRI FFI'S:  What woul d t hey subm t ?

MR. HALLEY: She said they were going to
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submit a letter.

CHAI RVAN GRI FFI S: Ckay. In a special
exception or variance that would be absolutely
appropriate. W would take that in, but inregards to
t he appeal we have the players and they are defined.
That's what we'll | ook to and deliberate on. In fact,
we have several appeals that people wite in |ots of
letters of support or a grievance. They are all
irrelevant to the appeal. |1'mnot sure unless you can
hel p ne under st and what the Citizens Associ ati on woul d
provide. | would have to say that we aren't able to
accept a letter of that nature. Ckay. Very wel |.
Anyt hi ng el se? | n which case, thank you all very nuch
and thi s woul d concl ude t he 18 Novenber 2003 afternoon
session. Of the record.

(Wher eupon, the above-entitled natter was

concluded at 7:35 p.m)
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