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P-ROCEEDI-NGS
(9:33 a.m)

CHAI RPERSON GRI FFI' S:  Good nor ni ng, | adi es
and gentl enen. Let ne call to order the Special
Public Meeting of the 27th of July 2004 of the Board
of Zoni ng Adjustnment of the District of Colunmbia. M
name is Geoff Giffis, Chairperson. Joining ne today
for this Special Public Meting is M. Etherly.
Representing the National Capital Planning Comm ssion
with us on this case and t he busi ness before us is M.
Zai dan, and representing the Zoning Conmi ssionis M.
Hood. Good norning to you all.

Let me just first lay out a couple of
things that are i nportant. O course, people are here
for our regular hearing, which was to start at 9: 30.
W will get toit very quickly. This is sone business
that is before the Board, and all business before the
Board, of course, happens in the open and before the
public. So we had scheduled this public neeting to
di spense with that.

Copies of today's hearing agenda are
avai l able for you and they will give you an idea of
what el se we are going to acconplish with the rest of
our day today.

| am going to be very concise in this
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because ny opening for the public hearing will repeat
an awful lot of this, but there are several inportant
things to understand with the paraneters of a public
neeti ng.

First of all, public nmeetings are called
for this Board to deliberate on cases that have
al ready been heard or to take up business of cases
that have already been heard. This is not an
opportunity for any sort of participation by, frankly,
anybody except Board nenbers. So we would ask that
everyone be patient with us and listen intently, and
hopefully we will make sonme sense with what we are
sayi ng this norning.

Al so, please be aware that we are being
broadcast |ive on the Ofice of Zoni ng website and, of
course, everything that's conducted before this Board
is being recorded by the court reporter who is sitting
tonmy right. So to that, | would ask that people turn
of f cell phones and beepers or any sort of satellite
transmtting devices that may nake sone noi se and we
can proceed w thout any further interruptions.

Let me say a very good norning to Ms.
Bail ey, who is with us fromthe Ofice of Zoning. She
is going to keep us on track, not only this norning

but the rest of the norning, the afternoon, and
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probably into the evening. M. Bailey, a very good
norning to you.

Do we have any business before us this
nor ni ng?

MS. BAILEY: Yes, M. Chairman, we do, for
the Special Public Meeting, and should | call that
case now?

CHAI RPERSON GRI FFI S: If you would,
pl ease.

M5. BAILEY: And good norning to you as
wel |l as the other nmenbers of the Board.

APPL|I CATI ON NO. 16970 OF THE NATI ONAL
CHI LD RESEARCH CENTER -
MOTI ON TO DI SQUALI FY CHAI RVAN
AND TO VACATE VOTES
(MARCH 9, 2004 AND APRIL 13, 2004)

M5. BAILEY: This is Application Nunber
16970 of the National Child Research Center. This is
a nmotion to disqualify Chairman Giffis and to vacate
votes on March 9, 2004, and April 13, 2004, pursuant
to 11 DCVR 3104. 1, for a special exception approval to
continue an existing child devel opnent center, |ast
approved by BZA Order Number 16307, with norning and
af ternoon prograns for 120 children at any one tine,

ages two and a-half to five years and 38 full-tine
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equi valent staff on all floors of the existing and
proposed buildings on the site and for new
construction of an addition and new buil di ng pursuant
to section 205; and for relief from 2100.6, which
requires the provision of parking spaces for the
proposed additional ©principal structure on the
National Child Research Center property. It is
located in the R 1-B District at premses 3209
Hi ghl and Pl ace, Northwest, al so known as Square 207,
Lot 30 (855 and 856).

There is a nmotion before the Board for
consideration at this tinme as indicated, M. Chairman.

CHAI RPERSON GRI FFI'S: I ndeed. Thank you
very much, M. Bail ey.

Board nenbers, what | would like to dois
just read, actually, opening remarks regarding this
case and then we wll proceed with processing the
notion that is before us.

Let ne lay out a little bit of the
history. First of all, on June 16th, 2004, the Board
of Zoni ng Adjustnent of course received a notion to
disqualify me, as Ms. Bail ey has adequately said, for
Case Nunber 16970 -- that is the application of the
National Child Research Center -- and to vacate the

votes that were taken in March on the 9th, 2004, and
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7
on April 13, 2004. The original vote on the NCRC

case, as we are well aware, was taken on January 6,
2004.

On March 9, 2004, the Board voted
unani nously to reconsider the original denial of the
construction requested by the applicant. On April 13,
2004, this Board voted 3-1-1 to grant the preschool
the partial relief.

| know we spent a lot of tine on this and
we have read it numerous tines, but in essence, the
notion before us now alleges that | have a persona
bi as towards an NCRC trustee that taints the | ast two
decisions in this case, both of which were unfavorabl e
to the opposition parties or that party that has
brought this notion before us. They do not nove to
vacate the January vote as it was favorable to them

| can state for nmy Board and for the
entire public without equivocation or hesitation that
nmy personal life and ny personal relationships in no
way influence my thinking or votes on the NCRC
appl i cation. | voted as | did based only on facts
adduced on the record of this proceeding and on ny
application of those facts to the zoning regul ati ons
as | interpreted them | was not influenced by

anyt hi ng out si de the four corners of the hearing room
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No one coul d reasonably question whet her
nmy del i beration and concl usi ons wer e based ext ensively
and exclusively on the facts in the record. %%
del i berations and conclusions were exhaustive in
reference and not based on enotions, gut feelings, or
out si de pressure.

As a mayoral appoi ntee and Chair man, what
is of greatest concern to ne is preserving the
integrity and functioning of this Board as well as
ensuring the public that every party will receive an
obj ecti ve, unbi ased, t hought f ul , and fair
consi deration of his or her case.

No one has conplained about how | have
managed this case. All parties were given equal and
anple time to present their cases and cross-exam ne
Wi t nesses. In the mnd of an average citizen, ny
conduct did not appear different in this case than in
any ot her case that | have presided over.

Nevert hel ess, several individuals in
opposition to this application who have consistently
maneuvered to renove nenbers and inpede or, worse,
prohi bit the processing of this application. Vi ce
Chairperson Mller, the D.C. Attorney GCeneral, the
applicant's attorney have all been victins of false

accusations, fabricated controversies by the sane
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peopl e now bringing this notion agai nst ne.

As the notion before us illustrates, | am
now the target of the party in opposition. Thei r
current maneuver, which has included hiring a private
investigator to videotape and docunent ny private
life, is not the proper way to decide the outcone of
an application or to overturn a decision by this
Board. If a party in a case believes that a decision
has been rendered in error, personal attacks will not
remedy that matter. Qur deliberations and deci sions
are public record. If there is not faith in our
reasoning, then offer it for review to the Court of
Appeal s and have the substance and the fruit of our
| abor |l egally chall enged. A holl ow personal attack on
nmy inpartiality is not the proper, honest, or
appropriate neans to appeal a decision of this Board.

The nmalicious actions taken by Steve
Hunsi cker, Sallie and Bruce Beckner, Henry Little, and
Linda Badanmi, collectively referred to as the
opposition party, seriously threat the authority and
proper functioning of the Board of Zoning Adjustnent
inthis and in all future cases.

It's kind of creepy to think that soneone
has been outside of ny house 24 hours at a tinme for

who knows how | ong and who knows if they are still
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there, following ne around, phot ographing and
vi deot api ng who talks to ne and who | talk to. | have
nothing to hide, but who wouldn't be unnerved by
something like this? | sometinmes wonder if they are
phot ogr aphi ng ny daughter.

And what i s happening with the vi deot apes
and t he phot ographs? Wo gets themand what are they
going to do with then? How can | not worry about
t hat ?

The phot ographs of ne distributed across
this city evidenced that wonderful period in a new
romance, and if ny personal lifeis to be explored, it
shoul d be noted that | amnot married. These pictures
were taken in June, two nonths after the final vote on
this application. No further action or proceedings in
this case occurred since.

There is a sworn affidavit in the record
subnmitted by an Anna Evans. |It's interesting -- she
has children in the sane school as ny daughter and
opposes the application, sonething now that | think
maybe | shoul d have brought to the attention of the
Boar d. The affidavit states that | engaged in an
ani mat ed conversation at ny daughter's school on 23
January 2004. | do not dispute that | was ani mated.

As | recall that day, | had just left nmy daughter's
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first grade Martin Luther King assenbly where all of
the classmates and parents had watched a two-hour
performance. In |eaving the school with all the other
parents, | can't inmagine | wouldn't have been anyt hi ng
el se than ani nat ed.

Bruce and Sallie Beckner and Steve
Hunsi cker and Linda Badam have shown the type of
people that they are, but it is not ny place to judge
them | can certainly let others do that.

What is clear is that they have |ots of
time and noney and resources to try and get what they
want, but our charge here is not to give privileged
i ndi viduals what they denmand; our charge is to
inmpartially hear the presentations of applications
bot h for and agai nst, weigh the facts, deliberate, and
decide. W do not base our decisions on popularity
contests. W don't sit in the back roomand count how
many letters are for and how many |l etters are agai nst
and then figure that's our deci sion.

What | fear is that this malicious type of
maneuver nay be used by others to frustrate and
mani pul ate the process. M. Hunsicker, with his 600-
attorney firm is trying to force this Board to work
outside of our established process by creating a

threatening and fear-filled environment where they
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control and they mani pul ate the facts to i nfluence an
outcone without regard to regulations or civility.

We, this Board and all future boards,
cannot and should not be bullied into action. W nust
rely on the strength of our process, deliberations,
and deci si ons.

Much is asked of nmayoral appointees to
boards and comm ssions. W sacrifice our tine and our
energy, and believe nme, we do so with enthusiasm and
pl easur e. We render decisions that cannot always
pl ease everyone, but we do so objectively, fairly, and
before the public.

W Board nenbers do not |ive socially
sterile lives. W mx with menbers of our conmunity
in various aspects, both socially, professionally,
politically. Relationships develop at different tines
invarious contexts. | have not hesitated to di scl ose
when a relationship that | amaware of or involved in
with a case that's in front of us mght create the
appearance to a reasonabl e person that there would be
a bi as.

The fal se perceptionis being createdthat
| al one hear and decide on cases before this Board.
This is not the case. There are five independent

menbers on this Board i n nbst cases, four on this one.
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One represents the National Planning Comm ssion, one
represents the Zoni ng Commi ssion, and there are three
mayor al appoi nt ees. W are five nenbers that
vol unteer 10 to 20 hours a week to prepare for cases,
and we hear applications every Tuesday for 8 to 12
hour s. W hold full-time jobs outside of our
vol unt eer service here on the Board, and we are but a
smal | el ement of the larger zoning relief process.
There is the Ofice of Zoning with its
director and full-tinme staff. | daresay they are
probably the nost critical and essential. The Ofice
of Attorney General, which offers a bank of attorneys
for legal advice. That | have been accused of
controlling this Board, the Ofice of Zoning, and the
entire Land Use Division of the Attorney General is
flattering but clearly a delusion on the part of M.
Hunsi cker, t he Beckners, and Ms. Badami .
Sensationalism connecting information and facts and

events in a vacuumis the vehicle here to support the

accusation that | and | alone control the entire
zoni ng and approval process. Again, | amflattered,
but | assure you it's not true. Qur decisions are

votes publicly voiced and recorded.
This Board should not be reduced to this

|l evel where it is forced to react or, worse, to
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potentially be rendered unable to function because a
few unsatisfied people forced the renoval of Board
menbers. Al'l contentious cases before this Board
i nvoke great personal passion and dedi cation, but nost
participants conduct thenselves wth civility,
maturity, and respect for our process, and they are
met with the same fromthis Board.

This case has created thousands of pages
in transcripts, hundreds of subm ssions of evidence,
hundreds of letters. | and all the Board nenbers
read, re-read, reviewed, and deliberated on the
evi dence. There were no back-room deal s. | have
not hi ng prof essionally, nonetarily or personal to gain
fromthe success or failure of this case or for the
400 others, quite frankly, that we're going to hear
this year.

There is a difference between being
prejudiced and being invested in a case. W all
i nvest our tine, our attention, and we all conduct our
own anal ysis of cases. W agree and we di sagree and
we call avote, all inpublic. | think all applicants
before us expect that and woul d accept nothing | ess.

What is of utnost inportance to ne is to
protect the authority, the integrity, and the

functioning of this Board, as well as preserving the
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public's confidence that every party wll receive
obj ecti ve, unbi ased, t hought f ul and fair
consi der at i on.

Al though | do not believe that there is
any reason or |egal basis for ny votes to be vacated,
the fact that a circus has been created outside the
authoritative process of this Board by mani pul ating
facts, dates, and drawi ng conclusions wthout any
context, | believe that it is in the best interest of
this Board for it to decide if my votes should be

vacated, and to do this wi thout ny invol venent.

| will, therefore, recuse nyself fromany
further processing of this case. | stand behind this
Board and have full faith that it will continue to

conduct business in a professional, judicial, and fair
way, as it has done and will continue to do.

This is a low point, but this is not the
Board' s doing. This Board nmust maintainits authority
even when those who do not respect it try to take it
away.

So it is, M. Etherly, because of how I
feel about the invasive tactics of this notion and
because of the pictures of me taken in June have
resulted in creating an appearance of inpartiality, |

do recuse nyself prospectively and ask that you
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presi de over the notion to disqualify ne and vacate ny
vot es.

Thank you very much

MEMBER ETHERLY: Thank you very much, M.
Chai rman. For ny col | eagues, |let us proceed forward.

As we undertake what is nost certainly an
extraordinary deliberation, | think it's wvery
i nportant, perhaps, to offer sone guiding words as we
nove forward. W're going to nove forward
expeditiously, we're going to nove forward in a very
focused way, and it is ny hope that regardl ess of the
out cone of our deliberation, that this Board speaks
with one voice, that it's unequivocal, unguestioned,
and nost certainly very deci sive.

| am perhaps guided in our novenent
forward by the words of Ral ph WAl do Enerson who wrote
that it is very easy in the world to live by the
opi nion of the world.

"It is very easy in solitude to be
sel f-centered. But the finished man is he who in the
m dst of the crowd keeps with perfect sweetness the
i ndependence of solitude. | knew a nman of sinple
habits and earnest character who never put out his
hands nor opened his lips to court the public, and

havi ng survi ved several rotten reputations of younger

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

17

nmen, honor cane at | ast and sat down wi th hi mupon his
private bench fromwhich he had never steered."” The
wor ds of Ral ph Wal do Enerson.

My colleagues, we have two critica
guestions before us. Let ne begin by noting that |
believe it was entirely appropriate for the Chairnman
to voluntarily recuse hinself. As we are al
famliar, recusal 1is critical to preserve the
integrity of the judicial process, not only against
actual inpropriety, but also the appearance of
impropriety, and | believe that it is in that vein, in
that spirit that the Chairnman undertook the
extraordi nary acti on of recusi ng hi nsel f prospectively
fromnot only our deliberations today but any further

action on this case should such action be necessary.

W are left, however, wth a very
critical, per haps unpr ecedent ed question of
retroactive action, and that is, first, t he

disqualification of the Chair, and secondly the
vacating of the Chair's votes on March 9th and Apri
13t h.

| would like to as we proceed | ay out the
standard of lawwith regard to the inquiry first with
respect to disqualification. So with |eave of ny

col | eagues, if there aren't any further coments, |
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would i ke to wal k us through what our standard wil|l
be for the question of disqualification, and it's a
very clear standard that has been adopted by D.C
Superior Court.

First, the facts all eged nmust be materi al
and stated with particularity.

Secondly, the facts nust be such that if
true, they would convince a reasonable man or wonan
t hat bias nmay exist.

Third, the facts nmust show the bias is
personal as opposed to judicial in nature.

My colleagues, | wuld open up for
di scussion wth regard to the question of
disqualification. M ultimate objective here is to
suggest that we deal with both notions separately, one
then the other. So if nmy coll eagues are in agreenent
with that, and with that, | would like to open it up
for any conment with regard to the standard that has
been |l aid out on the issue of disqualification.

Once again, we are all in receipt of
briefing that has been submitted by both parties.
Once again, this is a deliberative posture that the
Board is in, so there will be no public comrent or
testinmony taken pursuant to any of the briefing

mat eri als or other general public coments.
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Wth that, | will open the floor up to ny
col | eagues.

M. Hood.

COW SSI ONER HOCD: M. Chai rman, | want ed
to actual ly say sonet hing on the statenment nade by t he
Chai r person before he left, and now that we've gotten
into an organi zed format in which we're proceeding --
maybe this may be i nappropriate, but | feel this on ny
heart to say.

As t he Chairperson said and ny col | eagues
know, and |'ve said this before, even before this
i ncident event even cane up, we spend a lot of tinme
down here. We try to make the best decisions for the
best interests of the District of Colunbia as a whol e,
and soneone who has been in that position nyself,
having to recuse nyself of sonme things that people
went back into 1997 and 1996 of things that |'ve done
in trying to nmke this a better city in ny
nei ghborhood and nake a better quality of life,
increase the quality of life in ny neighborhood, | was
appalled. As the Chairman said, this is a real |ow
poi nt because this is even |ower than that.

In 1996 -- | was not even considered to
come on the D.C. Zoning Conm ssion until 1998. | was

doi ng t hings i n my nei ghborhood, as everyone el se t hat
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comes down here does, to increase the quality of life.

| will tell you that | have nixed enptions on this
whole issue, and | will tell you that after we nade
the decision -- and | haven't forgot that. That

resonated with ne, that one of the opposition, when |
wal ked to the rest room would grit on ne, as we
called it when | was growi ng up, would actually stare
nme up and down, turn around and | ook at ne and grit on
me. The nei ghborhood I conme from we don't tolerate
t hat .

That's for a prelimnary bout, and | just
wanted to put that on the record, and |'m not being
conpassi onate, enotional; |'mjust telling you what we
have to do with. And | want that person who is in
here -- and they're sitting in here and | want themto
understand: | haven't forgotten you for that, and |
won't. But | have a bigger job and a bi ggest task for
the best interests of the city, so | disregard it.

To hire a private investigator because

certain things don't go our way sonetines -- and
again, |I'm not talking about this, I'm talking in
general -- | take exception to it because other

citizens of the city, for exanple, and | always go
back to ny nei ghborhood -- you conme down here and tal k

about the trash that we have to snell. Yesterday it
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was -- | don't even think it was 90 degrees and ny
nei ghbor hood snelled |like a dunp, and we have to sit
there and tolerate that, we have to deal with the
deci sions that are nade. And yes, we try to deal with
t hemaccordi ngly, but sonetines when the board i s down
here, ABC Board, Zoni ng Conmm ssion, BZA, the court, we
have to live with it.

| know that's not the direction you were
going with, M. Chairman, but | wanted to get that out
of my systembecause | really believe that when | was
gritted on, | took exception to that, because | cal
nyself -- and if anyone knows nme, | have always -- |
corme froma nei ghborhood, too, and | have always tried
to make the best decision for the best interest of the
District of Colunmbia. No nore, no less. And trying
to make that bal ance up here sonetinmes is difficult,
and we've got a lot of kids in this city who are
dying, and | think if you have that kind of pull that
you can get Channel 4, 5, 9, the Washi ngton Post --
let's direct some of that towards that instead of
| ooking at M. Giffis' love life. Let's try to help
some of those people who are losing their |ives.

| know | digress, M. Chairnman, but you
can go back to where you were.

MEMBER ETHERLY: Thank you. | thank you
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for your remarks, M. Hood. They are, indeed, well
taken. There is an extraordinary |evel of passion,
|"'m certain, anong ny colleagues and mnyself wth
regard to this inportant matter.

| thinkit's very clear and very i nportant
to state that it is indeed entirely appropriate to
guestion the conduct of our judiciary, be that in the
setting of the strict confines of the courtroomof |aw
or be that in a quasi-judicial setting that we find
ourselves in today, and | believe that this Board is
united in understandi ng and acknow edging that it is
entirely appropriate.

The protection and the guidance that is
offered by the rule of law with regard to that
i nquiry, however, is very critical, and | believe in
the context of M. Hood's conments, he said what is
nost inmportant -- that despite that passion, despite
the disconfort that may exist, there is, indeed, a
hi gher duty here, and once again, that duty is shaped
by the need to ensure that our processes here, as
woul d be the processes in any judicial or I egal forum
are conducted without inpropriety in actuality or
wi thout inpropriety in terns of appearance.

So your conments are well taken, M. Hood,

and | think they do | ead us, despite perhaps what you

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

23

may suggest, | think they do lead us in the
appropriate direction here.

Once again, the test has been set out
under -- Superior Court |aw has been very well
articulated | think in both our briefing materials and
once again in terns of our own preparation for the
case.

First, the facts all eged nmust be materi al
and stated with particularity.

Once agai n, we have the notion in front of
us which alleges in pertinent part that, first,
i ncontrovertible evidence, quote, that the Chairnman
does have today and has had for many nonths a cl ose,
personal relationship with a trustee of NCRC who has
been deeply involved in the school's effort to seek
favorabl e action from the BZA with respect to the
school 's application to expand.

| would offer that that is perhaps the
central pillar, if you wll, of the notion for
di squalification, that relationship. | think it's
further inportant to note that with regard to the
standard that we are reviewing this notion under, the
facts nust be such that, if true, they would convince
a reasonable man that a bias exists.

What | would offer as the next step here
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for ny colleagues is looking at the notion and
accepting for the nonment just for the sake of
del i beration and discussion that all of the
all egations alleged herein were true, would those
al | egati ons convince a reasonabl e person that a bias
exi sts. And, of course, the facts nust show that the
bias is personal as opposed to judicial in nature.

M. Zai dan.

MEMBER ZAI DAN. | think you have | aid out
the first two tests, and that's where | would like to
kind of chine in, and al so, you know, not to get into
nore of the dial ogue, I think, although |I am not the
current sitting NCPC nmenber, | think ny tenure nay be
bei ng defined on this Board by this case, as |'msure
we'll be having to deal with it again once the order
cones out.

As we sat through the hours and hours of
testimony, you know, this case was defined by strong
passi ons and opinions, and because of that, it was
kind of tough to sit through. | nmean, it was tough to
del i berate on because we had to sift through a | ot of
t hese strong opinions and strong allegations and at
times childish allegations, you know, that were flying
around from both sides to really look at the facts,

and | think we have to do the sane thing here.
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W can only look at this in a strictly
factual manner and cannot try to interpret some of
t hese accusations, you know, as sonebody who is
anticipating sonmething to happen. | don't know what
t hat exactly nmeans, | don't know how to quantify that
or how to deliberate on that factual or what an
ani mat ed conversation may inply or, in fact, what an
ani mat ed conversation may look like. | may have ny
own opi ni ons of what an ani nat ed conversation is, but
they may differ from people to people.

So | think M. Etherly has laid this out
correctly. W have to be sonewhat cold in | ooking at
this and look at the facts and |ook at what we
experienced being sitting Board nenbers as we went
through this very long and tedi ous hearing.

Al though | amnot a political appointee,
whichis arare trait to have on these types of boards
-- you go anywhere around the country, and these
boards are usually made up of political appointees.
Al five of them normally would be political
appoi ntees, which nmeans the stakes in these types of
i ssues woul d be even higher in other cities where you
could, you know, potentially have the whole entire
board recused i n sone i nstances. Political appointees

by their very nature and basically by necessity are

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

civic-mnded people who are active in their
comunities, and you want them to be that way. I
don't see how you would want -- | don't see how
somebody who is civic m nded and is active politically
or active in the community could be ones who do not
have rel ati onships and do not see people and do not
run into people. So in that nature, it is not
uncommon that nmenbers have dealings wth or
associ ations with people who cone before the body in
which they serve. Therefore, observations of
encounters or randomconversati ons anong parti ci pants
do not disqualify them or do not present a factua
basis for disqualifying them aninmated or not.

Agai n, | don't knowwhat "ani mat ed" nmeans.
You know, as the Chair stated, he had just seen his
daughter in a play and he coul d have been junping for
joy. So |l don't think that that establishes a factual
base on which a bias is proven.

Now, evidence has been submtted, and
this is the one particular, that there has been a
rel ati onship beyond this type of chance encounter or
randomassoci ati on t hat people who are activeintheir
comunity usually have, but the facts are that that
encounter or that relationship, that one particular

occurred after the hearing was closed in June. That
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is the facts and that is the evidence that we have to
use in order to deliberate, and the Chairman has
rightfully recused hinmself prospectively as |I'm sure
we and this Board will have to deal with this case
again at sonme point. So he has rightfully recused
hi msel f fromthis deliberation as well as dealing with
this case noving forward

Now, in terns of another -- | think
| ooking at the second test, which is that the bias
exists, there were a | ot of accusations or part of the
particulars that were submtted to us were that the

Chai rman was an advocate for the case or for NCRC s

cause or was biased to leading the hearing. | take
great exception to that because | think that the
Chai rman did not act in a biased way. | think he gave

great | eeway to everybody in their testinony, intheir
cross-exam nation, in their presentations to the
Board, so nuch so that we were here until eleven
o' clock at night.

You hear a |l ot of these conplaintsto City
Council and to the papers about, you know, how | ong
it's taking to get through the BZA. Well, the reason
is because we really defer to all ow ng people to cone
and speak their mnds to us, to present their

observations and their testinony, and | think it's
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critical that we do that, and | certainly hope that,
you know, the call for expediency does not limt that
inthe future years of this Board, and | certainly do
not think that the Chairman acted in any way that was
indifferent to other cases that have been before us.

Furthernore, Chairman Giffis, |ike nost
intelligent, you know, civic-m nded, active people is
an opinionated person, and he's not an advocate for
applications, he's an advocate for his position, which
when you are opposite his position, which | am
someti mes, can cause you great heartburn

So | think that if it came across to
anyone that he was advocating for an application,
think that was a msinterpretation. |If you | ook at
any of the cases that he has sat on, particularly ones
where the stakes are so high, you will see these Board
nmenbers, especially M. Giffis will advocate for what
he thinks is the right way to go, and | think that
that is the way that he has acted in this case and al
t he ot her cases before it.

| hope that addresses the two tests that
you have -- at |east ny position on the two tests that
you have laid out, and I will leave it to you guys to
talk further.

MEMBER ETHERLY: Thank you very much, M.
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Zaidan. | think that hel ps to focus our inquiry here.

| amgoing to echo your conments, but |et
ne take a little nore of a scal pel as we nove t hrough
the first aspect of this test here, which once again
is the facts all eged nust be material and stated with
particularity. Let ne deal with the material aspect
first wwth regard to ny perspective on the notion and
t he supporting docunentation that has been offered.

First in the notion that was offered at
t he outset to disqualify the Chai rnan, once again, the
critical sentence was, "Chairman Giffis does have
today and has had for nmany nonths a cl ose persona
relationship with the trustee of NCRC "

| think the issue of recusal and the
Chairman's decision to recuse hinself prospectively
deals with the very inportant question, the very
important issue that was raised with regard to the
exi stence of a relationship today. | think that has
been put torest. | think what is left is what, in ny
m nd, is a rather anbi guous and anor phous phrasi ng of
"has had a relationship for many nont hs. "

Once again, the critical issue here is
with regard to the March 9th and the April 13th votes.
| think in order for the first aspect of this notion

to satisfy that first part of the first prong of the
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test for disqualification, a relationship for many
nmont hs does not pass nmuster in ny estimation.

The evidence that has been offered once
again | think speaks sonewhat to the existence of a
rel ati onship at present but does not rise to the | evel
of supporting the junp, if youwll, to the conclusion
that a relationship existed at the critical times of
March 9th or April 13th or, for that matter, at the
out set .

An i nportant unspoken but subtl e aspect of
this question is, should, of course, the Chairman, if
there was a rel ationship that existed, have discl osed
such a relationship and disqualified him at the
outset? Wiile that is not the precise question before
us, that's part of this cal culus, in my thinking.

Once again, | think the evidence that has
been offered with regard to supporting the allegation
that the Chairman has had this relationship for many
nmonths and as such that relationship in turn would
impact or affect his ability to rule inpartially on
this case, | do not believe that the evidence as it
has been proffered rises to satisfy that first aspect
of the first prong of the test -- i.e., one, materi al
and stated with particularity.

Let me actually reverse there. The
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al | egati on, of cour se, is mat eri al . It's
"particularity" that |'m concerned about here, and |
think it's "particularity" -- that is the ground upon
which the first prong of the test is not net.

Wth regard to the additional information
that has been offered both in the supplenental
docunentation and the notion as originally offered,
et me nove forward to a couple of other allegations
t hat have been contai ned here.

In addition to the broad all egation that
a relationship has existed for many nonths, there is
also an allegation with regard to the Chairman's
actions with regard to the prosecution of this case,
if you will -- as M. Zaidan noted, the Chairmn
advocati ng on behalf of the applicant.

While |l look for the rel evant quote in the
suppl emrent al docunentation, | amvery confortable in
the belief as | reviewthe docunent that nuch of what
was pointed to on behalf of the Chairman from an
action standpoint falls squarely within the confines
of what the Chairman is statutorily and by regul ation
required to do in his role as chairnman

Sonme  of the allegations, and |'m
par aphrasi ng once again as | look to find the precise

| anguage, speak to the Chairman once agai n advocati ng
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very passionately, speaks to the Chairman setting
agendas, determ ni ng order of questions, denonstrating
wi | lingness or an untoward desire, perhaps, to prol ong
di scussion. Once again, | would rem nd nmy col | eagues
that it is very clear within our regulations and
within our rules what the Chairman's role is in
shapi ng and gui di ng our di scussi on.

| think M. Zaidan offered a very
i nportant statement with regard to the expectation on
t he part of any Board nmenber to argue passionately for
a position that he or she thinks is the appropriate
position, and it is through the deliberative process
that we arrive at a conclusion or sone consensus,
whether it's by najority or whether it's by unani nous
deci sion, regarding any particul ar case or outcone.

So | think with respect to the first
aspect of the test, once again, that the facts nust be
material and allege with particularity, | think that
the nmotion as offered falls on that face.

M. Hood, anything to offer with regardto
that particular aspect of the inquiry?

COWM SSI ONER  HOQOD: M. Chai rman,
probably would not articulate it as el oguently as you
have done, but | will say that | find -- | accept the

evidence and have read both submittals, all the
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subnmittal s that have been submtted, but | just find
the timng and the relationship are irrelevant to the
proceedings. | think that the Board -- we deli berated
i ke we usually do. No one, chairman or no chairman,
dictates ny vote, and | think -- and the first tine we
dealt with this issue, | remenber specifically saying
that we were doing this for four and a-half hours, to
t he poi nt where we were exhaust ed.

If | can digress back to a prior case
which M. Giffis and | disagreed on whol eheartedly
sonewhat |ike what we did on this one, he has been
consistent in his voting, and | just think that, like
| said, the timng of the relationship and all that,
| accept that, but | think it's irrelevant to the

proceedings in this case.

MEMBER ETHERLY: | woul d agree with you,
M. Hood. | think what is inportant to note both for
the benefit of ny colleagues and for our |istening

audi ence is the allegations that we have in front of
us, in ny mnd, consist of photographic evidence and
sinply assertions. The photographic evidence, in ny
m nd, does not speak to the existence of a
relationship on the critical dates of March 9th or
April 13th or, for that matter, speak to or ratify or

validate the claim that a relationship did indeed
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exist at the start of this proceeding, at the outset
of the NCRC application. Fortunately, once again, we
have a very clear rule of lawto follow here.

The second prong says that, well, okay,
that's fine and well, but if the facts are true, if
you presune that they are true for the sake of
di scussi on, woul d they convince a reasonable nan or a
reasonabl e person that bias exists. Il think it is
here, as M. Hood's comments have begun to lead us in
the direction of, |I think it is here also that the
al | egations as contained inthe suppl enental materi al,
inthe original briefing, sinply fail to pass nuster.

MEMBER ZAI DAN: M. Etherly?

MEMBER ETHERLY: Yes?

MEMBER ZAlI DAN. Before you get off these
two points, | think inregards to the Chairman's rol e
i n setting agendas and shapi ng di scussions, | think it
was the notion in opposition to the notion to
di squalify sunmed it up best, and that is that that is
his job, that's the Chair's job to do that. The Chair
does set agendas, does identify i ssues to be addressed
in coordination wth the Board, does frame
di scussions, and you clearly want a chairperson to do
t hat .

Secondly, just to touch again on this
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whol e advocacy argunent, it troubles ne because the
nore | reflect back on -- and | have been trying not
to do this in the |last couple of nonths, but the nore
| reflect back on the original deliberation back in
January, it was a very al nost heated exchange between
all of us, and | certainly hope that ny advocacy for
my position, which was in opposition to the
application, does not reflect a bias in favor of the
opposi tion because that's surely not the case. | felt
t hat the opposition had made their case in the January
del i berati on.

| think that those two issues can be put
to rest in the notion.

MEMBER ETHERLY: That's an excellent
point, M. Zaidan, and | think it probably shoul d not
go unst ated, of course, that with regard to the second
vote at issue here, | was indeed the |one dissenting
menber with regard to that application. It is perhaps
ironic that | now find nyself in the position of
chairing this particular aspect of the proceeding
But your point is well taken.

Wth respect to --

COWM SSI ONER HOOD: A clarification, M.
Chai r man.

MEMBER ETHERLY:  Yes.
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COWM SSI ONER HOOD: M. Zai dan, you were

speaking to the January -- the first vote.

MEMBER ZAl DAN:  Yes, | was speaking to the
January vote. Exactly.

COW SSI ONER HOCOD: Because there were two
or three -- I"mgetting confused now. How nany votes?
Two votes taken.

MEMBER ZAlI DAN:  Yes.

COWM SSI ONER HOOD:  All right. And you
wer e speaking to the second vote.

MEMBER ETHERLY: To what woul d actual |y be
the final vote.

COW SSI ONER HOOD:  The final vote.

VMEMBER ETHERLY: The April vote. Yes,
that is correct.

COWM SSI ONER HOOD:  Al'l right.

MEMBER ETHERLY: But | think both points
are of note but perhaps not critical to the discussion
at hand.

Once again, the second prong of the test
requires that the facts nust be such that, if true,
t hey woul d convi nce a reasonabl e man t hat bi as exi sts.
So | want to encourage sone di scussion with regard to
that particular aspect of the test here, and that is

that if you look at the facts as they exist in the
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noti ons, both the original notion and t he suppl enent al
notion, and you were to accept that these facts were
true, would you find that there was the existence of
bi as?

| would be nore than happy to start off
that particular dialogue by once again reiterating
portions of ny statement with regard to the first
prong of the test. | sinply do not see the case, the
argurment in the pleadings that have been argued.

| want to be very clear about that
particul ar aspect of the point here. Wile there is
no, shall we say mnimal threshold that is set forward
regarding the issue of an evidentiary hearing, while
there is | think no vehicle, for that matter,
regardi ng the establishment of an evidentiary hearing
process, | don't viewthis inquiry as sinply creating
a threshold or mininmal level of allegation that you
nmust satisfy in order to get to evidentiary hearing.
| think what is incunbent, what is part and parcel of
this inquiry, is you shoot all your bullets the first
shot. You don't seek to establish a m nimal |evel of
proof and then hope to get to an evidentiary hearing
wher e you can conduct further fishing. | sinply don't
subscribe to that theory.

| want to be very clear that the novants
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of the notion did not suggest that. There was no
statenent to that effect. However, | thinkit is very
i nportant to be sensitive to what the practical effect
of the notion woul d suggest because there i s an aspect
of the notion which speaks to if, indeed, the Board is
not swayed or convinced by the facts as they all eged
inthe pleadings, |let us goto an evidentiary hearing.
| sinply do not believe that that is the rule which we
follow with regard to the admnistration of the
t hree-part test.

But i mportantly, that second prong | think
al so encapsulates a little bit of Superior Court Rule
63-1, whi ch once agai n speaks to the | egal sufficiency
of what woul d otherw se be viewed as an affidavit in
this kind of situation -- once again, that if you
accept the alleged facts as true, and if the statutory
standards are nmet, the judge nust recuse hinsel f even
if he knows the allegations are false. But if you
accept, and it's ny argunment here for ny coll eagues
that if you accept the facts as they alleged in these
two docunents as being true, is there the existence of
bias, and | sinply do not see that case here.

Once again, as M. Zaidan has spoken to
and as | have referenced, there is the allegation that

a relationship has existed for many nonths. The
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support for that allegation cones through the
subm ssion of letters for the record that have been
subnmitted by Ms. Bl och. The allegations regardi ng M.
Giffis' conduct of the case with regard to perhaps
denmonstrating a favoritism if youwll, as the notion
woul d all ege. |f you presune all of these all egations
to be true, do you find bias? And in this particular
i nstance, based on the conduct that M. Zaidan has
al l uded to, as we have gone t hrough t he prosecution of
this case, | sinply do not see that.

M . Zaidan or M. Hood, anything further?

MEMBER ZAI DAN: | think ny statenents that
have -- | think ny statenents to this point reflect
the fact that | agree with you.

There is one other thing that | would |ike
to address because if it wasn't directly referenced in
the notions, | think it was kind of intimted, and
that is the cause or the all eged role of the Chairnman
inour -- | believe our March or April -- I'msorry --
our March decision to reconsider and then the
subsequent reconsideration. The Chairman had no role
inus doing that, period. That was a decision of this
Board and we acted and we even di scussed this when we
wer e del i berating on whether or not to reconsider, we

di scussed why we were doi ng that, and that was because
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of advice we received fromstaff to this Board, which
is absolutely appropriate.

We received advice to nobve into that
reconsi deration. W accepted that advice and we have
the authority to either accept advice that we get from
staff or reject it, and we decided to accept it as
t hey had a conpelling reason, and that i s why we noved
forward with that reconsideration

| just wanted to nake sure that that was
clear on the record because | do believe that that was
part of some of the accusations in these docunents,
and | think it's inportant that we clarify that
because that reconsideration | think caused us all
everyone fromthe Board to the parties in the case, a
little bit of confusion and alittle bit of heartburn,
so to speak, because there were sone definite
t echni cal nuances that we had to address and we had to
be clear to make sure that we were making the right
deci si on.

| just want to say that the Chairman did
not play a role in us doing that in terms of
i nfluencing the Board to do that.

COWMM SSI ONER  HOQOD: You are right, M.
Zai dan. And let me just piggyback, because the

Chairman was in the mnority on the first vote as far
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as the reconsi deration, he couldn't even bring it back
up, and that was nentioned to him So you are right,
he had no role in that; that was the Board because of
t he advi ce that we had gotten.

MEMBER ZAI DAN. Right. And actually, |
think, just to maybe try to inject a little bit of
humor inthis, | think the assunptionthat M. Giffis
coul d have that much influence on the three of us to
do that | think is a huge leap. | think that we are
all pretty, you know, ideol ogi cal peopl e who stick to,
you know, what we believe, and | think that if M.
Giffis would have brought a notion on his own accord
to reconsider at a later tine, that would have not
fl own, not that he -- he did not do that obviously and
that was not his position to do so. | am giving
hypot heti cal s here.

| just think that trying to assume that he
has that nuch influence over the three of us | think
is a stretch.

COW SSI ONER HOOD:  Board Menber Zai dan,
it is ironic you would nention that because when |
read it, | was actually -- | felt like I was being
sl apped in the face. | took exception to it because
| stand al one and | have a vote just |ike the Chairman

has a vote, and our regul ati ons specifically say, like
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you nentioned earlier, what the roles and
responsibilities are of the Chairman of this Board and
t he Zoni ng Commi ssion. But at the end of the day, we
all have one vote.

MEMBER ETHERLY: I know. | agree with
both of those comments. | think what is inportant
with regard to this second aspect of the test that
we're reviewing here is once again taking all the
facts that are all eged as being true, would you still
find the existence of bias, and | think the coments
t hat have been offered with regard to the proceedi ngs
on reconsi deration and, of course, the ultimte vote
| think are indeed very supportive of finding an
absence of bias in this particular regard.

As ny col | eagues, of course, will recall,
| spoke very passionately during the reconsideration
about the rationale for that reconsideration as it
related to support on the record for the decision that
we have reached and concerns that had been expressed
on the part of the then-Ofice of Corporation Counsel
t hat our deliberation needed to be nore invol ved, our
del i beration needed to be nore detailed on the
particul ar question of the approval of the buil ding,
and that was the rationale for the reconsideration,

and | think that's very inportant to note here.
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| think what is also inportant to note is
that the case law is not silent on the issue of the
obligation that a nmenber of the judiciary has in not
recusing him or herself when the situation does not
require it. There is case |law which speaks to the
fact that mere runors and gossip do not rise to the
| evel that would invoke the need for recusal or
di squalification. Once again, | sinply believe that
the record as it has been proffered in the notions and
t he suppl enental statement sinply do not rise to the
appropriate | evel.

Wth regard to the third and final prong,
once again, the facts nust show the bias is personal
as opposed to judicial innature. 1 don't think there
i s any di sagreenment here that all egationitself speaks
to a personal aspect as opposed to a judicial aspect.

Wth that in mnd, for the benefit of ny
col | eagues, | think we have noved through a fairly
exhausti ve di scussi on of the first notion, which would
be a notion of disqualification. |[If there is not any
further discussion, |ooking to M. Zaidan and then to
M. Hood, if there is not any further di scussion, then
it would be my notion to deny the notion for
di squalification of the Chairman, and I would invite

a second.
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COVM SSI ONER HOOD: | will second it.

MEMBER ETHERLY: What | amgoing to do at
this point is once again -- the notion is on the
floor. Any further discussion, M. Zaidan, M. Hood?

(No response.)

MEMBER ETHERLY: Hearing no discussion,
all those in favor, please signify by saying aye.

(Chorus of ayes.)

MEMBER ETHERLY: (Qpposed? Abstentions?

(No response.)

MEMBER ETHERLY: It is then by consensus
of the Board that the Chairman is not to be
disqualified from the proceedings of March 9th and
April 13, 2004.

Ms. Bail ey, woul d you record that vote for
us, please?

MS. BAILEY: Sure, M. Chairman. The vote
is recorded as 3-0-2 not to disqualify M. Giffis'
vote as it pertains to decisions made on this case on
March 9th and April 13th, 2004. M. Etherly made the
notion. M. Hood second. M. Zaidan is in agreenent.
M. Giffisis recused and Ms. MIller is al so recused.

MEMBER ETHERLY: Thank you very much, Ms.
Bai | ey.

| appreci at e t he engagenent and passi on of
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nmy col |l eagues with regard to that particul ar aspect of
t he noti on.

W still do, however, have a second
conmponent of the notion with regard to the vacati ng of
the votes taken on March 9th and April 13th. That
woul d be in relevant part the March 9th vote, which
was the vote of reconsideration, and the April 13th
vote, which was the ultimate disposition of the
guestion of approval of the new buil dings on the NCRC
canpus.

If I could, 1I'm going to follow the
structure that we utilized with regard to the first
vote, and that is to once again lay out ny
under st andi ng of what the relevant legal test is with
regard to this particular question, and the rel evant
standard here is set forth in the Liljeberg case
Suprene Court jurisprudence, and it states inrel evant
part that the decision of a vote can be vacated, but
the determ nation is based on three factors. The
first is the risk of injustice to the parties in the
particul ar case. The second is the risk that the
denial of relief will produce injustice in other
cases. And thirdly, the risk of undermning the
public's confidence in the judicial process.

Once, again, the risk of injustice to the
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parties in the particular case, the risk that the
denial of relief will produce injustice in other
cases, and the risk of wundermning the public's
confidence in the judicial process.

Wth regard to that test, let ne start us
out on the discussion there. | think the relevant
inquiry is the third prong: the risk of underm ning
the public's confidence in the judicial process. |
think that is where the ganme is here. | think that is
the inmportant and perhaps nost critical inquiry, not
only for the benefit of this case but for the benefit
of the Board as it continues to nove forward in the
conduct of the District of Colunbia' s business.

The risk of injustice to the parties in
the particular case if the votes are not vacated. Let
nme open the floor up to any conments or any renarks
with regard to that particular prong of the Liljeberg
test.

MEMBER ZAlI DAN. Can you repeat that?

MEMBER ETHERLY: The risk of injustice to
the parties in the particular case. So if the votes
of March 9th and April 13th were not vacated, would
there be an injustice to the parties in this
particul ar case?

MEMBER  ZAl DAN: Vell, through our
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del i berations, | think we have established the fact
t hat we do not feel that there was a bias that existed
during the course of the public hearings, so | think
that stands on its own in terns of, you know, the
April and March votes. Again, there was no
substantiation of any type of bias or relationship
t hrough the outset of those votes, so | don't see how
that test would pass, so to speak.

MEMBER ETHERLY: Ckay.

M. Hood?

COWMM SSI ONER HOCOD: | woul d agree with M.
Zai dan. The record was clear, it was sufficient. W
deli berated and dealt with on the nmerits everything
that was in the record. So | don't see anybody havi ng
-- there being a risk of being injustice through the
process.

MEMBER ETHERLY: | would agree with both
M. Zaidan and M. Hood in that respect. Once again,
| think the conduct of the case, as we discussed
within the disposition of the first notion, was very
clear, was very fair, was very inpartial. There was
passi on and di sagreenent on all sides. | think in
essence if you were to sumup this case, sone people
won, somre people |ost.

COW SSI ONER HOOD: M. Chai rman?
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MEMBER ETHERLY:  Yes.

COMM SSI ONER HOOD:  Isn't that typical in
nost cases?

MEMBER ETHERLY: Quite honestly, but
perhaps | was being a little too flip with that
statement. Wsat | want to be clear to note is that |
think there was a little bit that was won and | ost by
both parties here. Cearly the outconme i s not the one
that inures to the conpl ete application, the conplete
benefit of NCRC, but at the same tinme, clearly there
were some aspects of the case that | think gave this
Board pause with regard to the i ssue of an enrol |l nent
i ncrease, and the Board acted appropriately in that
respect. | sinply do not see the issue of an
injustice, arisk of injustice to the parties inthis
case if the votes were not vacat ed.

Wth regard to the risk that the denial of
relief will produce injustice in other cases, | would
take a simlar position. | do not think that thereis
anyt hing that has happened in this case that would
establish a concern that perhaps would lead to
injustice in other cases. |In fact, | think perhaps
all of our actions to date, including the recusal of
the Chairman prospectively, indeed reaffirm the

comm tment of this body, the commtnent of this Board
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and its nenbers to ensuring that the process is held
beyond any type of question or any type of suggestion
of inpropriety.

So | would also assert that the risk of
denial of relief in this regard would not produce
injustice in other cases and once again |ook to ny
col | eagues for any comments on that particul ar aspect.

COVMM SSI ONER  HOOD: | would just sinply
just agree with you, M. Chairman.

MEMBER ETHERLY: Thank you very much, M.
Hood.

It isthethird prong that | think is nost
critical -- once again, the risk of undermning the
public's confidence in the judicial process.

Clearly much of the notions practice that
has been presented before us, much of the discourse
that has taken place publicly within the confines of
the nedia and other places | think clearly speaks to
a concern that there is an undernmi ning of the public's
confidence in the judicial process.

It is here, perhaps, that | take a nore
nuanced approach but nevertheless finding in nmy own
opinion that there is not an undermning of the
public's confidence here but, infact, areaffirmation

of this body's commitnent to a fair, open, and
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i mpartial process.

As | said at the outset, and once again
| " mspeaki ng just as one nenber here, as | said at the
outset, it is entirely appropriate to question our
j udges, to question our adm nistrative |aw judges, to
guestion anyone in a position of decisionmaking
authority. That is not before this Board here, and
think if it were we woul d be in unani nous agreenent.
But | think it is very inportant and it has been said
in numerous law journal articles and by other
commentators that that questioning, that criticism
shoul d be based on fact, it should be based on an
understanding of the proper and limted role of the
institution, of the courts, or in this case of this
i nstitution. | think personal attacks on the
integrity and notives of judges, as has been witten,
underm ne authority and independence of the body
because in the end, the legitinmacy of this Board is
dependent on the perception that we engage in
princi pl ed deci si onmaki ng.

What is so critical hereis that | do not,
speaking as an individual, | do not want to set the
precedent that personal attacks onintegrity are to be
awar ded, and perhaps | step out on a |linmb somewhat

presunpt uously by sayi ng that | hope that statement is
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heard wunequivocally and is perhaps accorded an
addi tional |evel of weight because | would rem nd our
audi ence as well as ny colleagues that | voted in
di ssent on the issue of the building. It would do ne
fromthe standpoint of ny position no harmif there
were to be a re-vote and that vote were to fail for a
| ack of majority. The outcone would be the outcone
that | supported because | also did not support on
traffic grounds the issue of the enroll nent increase
t hat was sought by the applicant.

However, once again, | think very
inmportantly here, the inquiry with regard to public
confidence in the judiciary or any body is a two-way
street. W have the protections of recusal, we have
the protections of disqualification, and we are
engaged in that inquiry as we speak. That's one
protection.

The ot her protection is ensuring that our
i ndi vi dual s who serve, be it in ajudicial capacity or
be it in a quasi-judicial setting as the Board of
Zoning Adjustrnent finds itself in, those individuals
should continue to be accorded the ability to act
i ndependently and to act in a way that is free from
and i nsul ated fromwhere appropri ate personal attacks

on integrity.
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Once again, it is appropriate to question
our judges in any forum in any setting. That is not
t he i ssue here. But the questioning and the criticism
shoul d cone with support. It should conme with a basis
in fact and understandi ng of the roles.
| think the notions as they have been
of fered, as we have tal ked about before with regard to
some of the conduct that was all eged by the Chairman,
with regard to how he conducted cases, that, to ne,
evi dences a | ack of understandi ng of what the rol e of
the Chairman is.
There i s a necessary | eadershi p aspect to
t he chairmanship of the Board of Zoning Adjustnent,
and all of the Chair's conduct in this regard was very
consi st ent with that expect ati on, with that
responsibility, | mght add. However, | think the
confidence of the public in the judicial process --
once again, as a two-way street, we have to ensure
t hat these types of personal attacks are not rewarded.
| think that's a very inportant aspect of the
Lil jeberg discussion, perhaps one that found nore
credence in the dissenting opinion of the Liljeberg
case as opposed to the majority opinion. So |l want to
be very clear about that. |'mnot speaking fromthat

standpoint to offer Liljeberg in support of that, but
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| think that in ny assessnent of the third prong, the
ri sk of undermning the public's confidence, | think
that inquiry is something of a two-way street.

When you | ook at Liljeberg and you | ook at
the line of cases that relate to judicial m sconduct,
when you | ook at the canons of conduct set forth for
U.S. judges, federal judges, | think it's a very
i nportant aspect that is perhaps very quiet, very
nuanced that it's a two-way street, and part of that
street is ensuring that our judges and the arbiters of
the great questions of the day that confront us are
free frompersonal attack or, in the event of personal
attack, still have the strength, the persona
fortitude, and the integrity to wthstand those
attacks and issue a decision as they see fit.

| would open up the floor on that
particul ar aspect to either of ny colleagues, M
Zai dan or M. Hood.

COWM SSI ONER HOOD: M. Chairman, | don't
know how much nore -- | nean Vice Chairman -- | don't
know how nuch nore | can add to that, but there is a
process, and the process -- when peopl e disagree with
decisions that this Board makes, they take it on to
the other level, there are checks and bal ances, and

that's due process.
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| will tell you that, as you stated, M.
Chai rman, the personal attacks are, as far as |I'm
concerned, not in the process, and | don't have al
the | egal case | aw and the | egal jargon and everyt hing
behind that, but | do think that Board nenbers nake
their decisions within the realmof the nerits of the
case and nove to that point. But as far as because
soneone didn't |ike a decision that soneone makes and
to go and nmake a personal attack on them 1 have a
problemwth it.

| will tell you that, again, we do our
jobs the best we can down here. W have full-tine
jobs. | don't know, | may be getting off a little,
M. Chairman, but | believe there needs to be some
protection for Board nenbers when they nmke those
types of deci sions.

And fortunately, like | said, there is
anot her avenue, there is an appellant court, and that
is the process, the checks and bal ances, to make sure
that the decision that cane fromthis Board can be
checked on if someone disagreed with it. But the
personal attacks should be disallowed, and | actually
t hi nk t hat t hey shoul d be di sconti nued because thisis
not the first one, and hopefully this will be the | ast

one.
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MEMBER ETHERLY: Thank you very much, M.

Hood.

Per haps before we nove forward with a vote
on this final aspect of the notions before us that
wi | | concl ude our deliberationtoday, | would |like to,
with | eave of ny col |l eagues, offer | think what is an
excel l ent assessnent in summary of the problem the
concern, the slippery slope that confronts us as we
deal with these notions.

| amgoing to read in part to you part of
an article that was offered by Judge Paul Friedman,
who has been a frequent comentator on issues
surrounding civility, civility in our judicial -- our
| egal systens. Clearly for the benefit of those in
the audience civility has been a very inportant and
critical point of discourse over the last couple of
years, dating back to, of course, the decision in Bush
v. Gore as well as in recent decisions that involved
the question of recusal of Suprene Court Justice

Antonin Scalia and the case involving the vice

presi dent .

There is a wealth of comrentary on this
issue, but | think it's Judge Friednan's coments
whi ch perhaps sunmarize very expertly what | am

attenpting to get at with respect to this particul ar
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| ast prong.

Judge Friedman wites in part, and you' ve
heard ne paraphrase before, that "Judges do mnake
m stakes and fair criticism of judicial decisions
certainly is appropriate. But criticism should be
based on fact and on an understandi ng of the proper
and limted role of the institution of the courts.

"Personal attacks on the integrity and
notives of judges wundermne the constitutiona
authority and i ndependence of the courts because, in
the end, the courts depend for their legitinmacy on the
per ception t hat t hey engage in princi pl ed
deci si onmaki ng and on their reputation for
inpartiality and non-partisanship. The attenpts to
intimdate judges in the hope of achieving outcones
for clients or causes or of underm ning the | egitimcy
of courts and their decisions run counter to the
delicate balance that the founders of our system
i nt ended. "

As Professor Stephen Bright has witten,
guote: "Distorted attacks for political gain endanger
judicial independence and public confidence in the
courts and ultimately undernmne the rule of law "
Judge Friedman continues towite: "lInnmy

view, it is the basic responsibility of the bar and
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i ndi vidual |awers to ensure that the courts are not
intimdated or subjected to political pressure by
defending the independence of the judiciary and of
i ndi vidual judges when those judges are wongly
attacked or when their notives, character, or
integrity are inmpugned. It is the obligation of the
bar, | awers, and judges to ensure that our courtroomns
and legal proceedings are civil and civilized
engagenments. The public nust be given no reason to
doubt either by judges or by those who disagree with
their decisions that the systemis anything | ess than
rational, civil, and independent. W all have an
investment in an independent judicial system and
wi t hout such an understanding, the rule of lawitself
is at risk."

Former Chief Judge Mkva of the D. C
Circuit also said that judges nust followtheir oaths
and do their duty. He listed editorials, letters,
tel egrams, picketers, threats, petitions, panelists,
and tal k shows.

“In this country, we do not adm nister
justice by plebiscite. W judges need the | awers and
the | eaders of the bar to help us in this inportant
endeavor so that everyone's day in court is a fair

one. Judge Paul Friedman.
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For ny colleagues, then, if there is no
further discussion, | would also nove to deny the
notion to vacate the votes on March 9th, 2004, and
April 13th, 2004, and invite a second.

COW SSI ONER HOCD:  Second.

MEMBER ZAlI DAN:  Second.

MEMBER ETHERLY: Thank you very nuch --
M. Zaidan?

COW SSI ONER HOCOD: M. Zai dan.

MEMBER ETHERLY: Thank you very much, M.
Zai dan, for the second.

| think we have had adequat e di scussi on.
Once again, any further discussion on that question?
Any further discussion?

COWMM SSI ONER  HOQOD: | just have one
guestion. Also what was submitted -- | don't know i f
this is the appropriate venue to do this, but thereis
an issue about the enrollnment of 120 which was --
actually | voted to deny any expansion of the
enroll ment, and | wanted to nmake sure it was clear
and | think Board Menber Zaidan, on page -- | don't
know what page it is, but in the supplenent to the
notion to disqualify Chairman Giffis and to vacate
votes taken May 9th, | think it's the third -- page 3.

It mentions something | think that you asked be
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incorporated in the order, and | just wanted to make
sure that that was where we were before we close out
on this.

MEMBER  ZAl DAN: In regards to the
expansi on of the enroll nent?

COW SSI ONER HOOD:  Yes. | want to nake
sure we had an under st andi ng.

MEMBER ZAl DAN:  Yes. That was mny position
in the deliberation and that's ny position now.

COWMM SSI ONER HOOD: A hundred and twenty,
right?

MEMBER ZAlI DAN:  Yes. That's ny readi ng of
the two previous orders.

COWM SSI ONER HOOD: | just want to nmake
sure. kay.

MEMBER ZAI DAN:  And just --

MEMBER ETHERLY:  Yes.

VEMBER ZAl DAN: And just to kind of |
guess nmaybe -- you know, we have laid out a |ot of
phi | osophical references and good phil osophi cal
di scussion here, but | think, Iike alot of the things
t hat come before us, this i ssue comes down to the fact
that this city is doing pretty well right now D.C
isdefinitely in arenai ssance, and unfortunately this

Board has to deal with sone of the negative aspects of
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that. Because there is activity and because there are
people wanting to nove back to the city and put
additions onto their houses and enroll their kids in
school s, et cetera, we have to deal with the negative
aspects of that, and that is how to balance the
i npacts of this positive energy with the needs of the
nei ghbors and of the city as a whole. It's ny
recollection that this is comng back in 2006. The
speci al exception expires conpletely, and | certainly
hope that at sone point, this extrenely bad bl ood can
be taken care of because it's not going to get anybody
anywhere in the next go-around of this application
because | don't envision and | certainly don't
antici pate anybody noving off of that street and |
certainly would not encourage that.

| just hope at sonme point everybody can
step back and | ook at what the issues are and try to
take into account how best everybody can coexi st
because this is a product of a good thing that we're
experiencing in this city and | hope that it can be
managed t he next go-around.

MEMBER ETHERLY: Thank you very much, M.
Zai dan.

If there is no further discussion on the

motion, | would like to ask for the vote. Al those

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

61
in favor, please signify by saying aye.

(Chorus of ayes.)

MEMBER ETHERLY: (Qpposed? Abstentions.

(No response.)

MEMBER ETHERLY: Hearing none, Ms. Bail ey,
if you could read the vote, please.

MS. BAI LEY: Thank you. The Board has
voted not to vacate M. Giffis' vote as it pertains
to the March 9th and April 13th decisions on this
case. The vote is 3-0-2. M. Etherly nade the
notion, M. Zaidan second, M. Hood is in agreenent,
M. Giffis is recused, and also Ms. Mller.

MEMBER ETHERLY: Thank you very much, Ms.
Bai | ey.

| would like to thank my coll eagues for
what has been a very difficult discussion but a very
important one. | would Iike to thank the nenbers of
the public for your engagenent. | think it is safe
for nme to say that the Board has spoken very clearly,
very cogently, and unequivocally with regard to its
di staste for the tactics that have been engaged. Once
again, that is in conplete acknow edgenent of the
appropri at eness of questioning the judiciary that acts
as the arbiters of the great questions of our day.

But when those tactics nove to the level that | think
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we have seen here -- and once again, this is from
someone who spoke as a supporter of the opposition
because | thought the position was right in terns of

the outconme of the case although |I didn't prevai

but | stand united with ny col |l eagues here in wanting
to be sure that we reaffirm to you that there is
perhaps no |ouder, no nore unequivocal action that
this vote has taken since | have been a nmenber of the
Board than what it has done today to support the
Chai rman and ensure that subsequent servants of the
District of Colunbia are not subjected to tactics such
as these and that these tactics are not rewarded.

Thank you very much for your
participation. W are going to take a brief recess
and we wll return shortly to begin our public
heari ng.

Thank you. W stand adj our ned.

(Whereupon, at 10:52 a.m, the specia

publ i c neeting adjourned.)
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