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PROCEEDI NGS
Time: 9:40 a.m

CHAI RPERSON GRI FFI' S:  Good nor ni ng, | adi es
and gentlemen. Let me call to order the 17'" of My
2005 Board of Zoning Adjustnent of the District of
Col unmbi @' s norni ng public hearing.

My name is GCeoff Giffis, Chairperson
Joining ne today is the Vice-Chair, Ms. MIller, and
M. Etherly. Representing the National Capital
Pl anni ng Conmi ssion is M. Mann, and representing the
Zoning Commi ssion is Ms. Mtten with us this norning.

Copies of today's hearing agenda are
avai |l abl e for you. They are | ocated on the wall where
you entered into the hearing room You can pick it up
and see what we will acconplish this norning, where
you on the chronol ogy.

There are several very inportant things
that | amgoing to go through in our opening remarks.
First of all, everyone should be aware that all
proceedi ngs before the Board of Zoni ng Adj ustnent are
recorded. They are recorded in two fashi ons, the nost
i mportant of which is the court reporter, sitting on
the floor to ny right, who is creating the official
transcri pt.

Attendant to that, we ask that people fill
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out two witness cards prior to com ng forward to speak
to the Board. Wtness cards are available at the
table close to the entrance of the hearing room and
also the table in front where you wll provide
testinmony. Those two cards go to the recorder prior
to coming forward to speak.

W are al so being broadcast live on the
Ofice of Zoning's website. So attendant to that
al so, we woul d ask that people, of course, speak into
t he m crophone, and the m crophone should be on, and
you should refrain from making any noises or
di sruptive actions in the hearing room so that we
don't interrupt the testinony that is before us and
any sort of transm ssion out of the hearing room

| will give technical direction, if need
be, in terms of use of the mcrophones and such.
However, we woul d ask t hat, when speaking to the Board
first, you state your nane and address for the record.
You just need to do this once, and then we can proceed
wi th hearing your testinony.

The order of procedure for special
exceptions and variances is: First, we hear fromthe
applicant and their case presentation. Second, we
will hear any governnent reports attendant to the

application, reports fromthe Ofice of Planning or
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Depart ment of Transportation and such.

Third, we wll hear from the Advisory
Nei ghbor hood Conmi ssion, the ANC Fourth would be
parties or persons in support of the application.
Fi fth woul d be persons and/ or parties in oppositionto
an application. Sixth, finally, we return to the
applicant for any closing remarks or sunmations or
rebuttal witnesses, if they have any.

Cr oss-exam nati on of Wi t nesses is
permtted by all parties in a case. The applicant, of
course, is a party. The ANCis automatically a party
in the case, and then the Board will establish, if
required, additional parties in a case. Those folks
woul d be able to cross-exanine witnesses. | will go
into nore specificity of that, if need be, as it
arises in specific cases.

The record wll be <closed at the
concl usi on of each hearing on a case except for any
mat eri al that the Board specifically requests, and we
will be very specific as to what is to be submtted
into the record and when it is to be submtted into
the O fice of Zoning.

After that material is received, it should
be, of course, understood that no other information

woul d be accepted into the record. The record woul d
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be finally closed.

The Sunshi ne Act requires that this Board,
as | said, conduct all its hearings in the open and
before the public. This Board does enter into
executive session, both during or after hearings on a
case, and that is for purposes of review ng records
and/ or deliberating on cases. This is in accordance
with our rules, regulations and procedures. It is
al so in accordance with the Sunshi ne Act.

The decision of this Board in contested
cases, and all cases before us are contested, nmust be
based excl usively on the record that is created before
us today. Therefore, we ask that people present no
engage Board nenbers in private conversations today so
that we do not give the appearance of receiving
i nformati on outside of the record.

The Board will now-- Actually, |et ne say
a very good norning to Ms. Bailey with the Ofice of
Zoning on ny very far right, M. My closer to ne on
my right with the Ofice of Zoning, and also the
Ofice of Attorney General, M. Monroe representing
t oday.

Let me ask that all those individuals who
are wishing or thinking of testifying today if you

woul d please stand and give your attention to M.
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Bailey. She is going to swear you in.

MS. BAI LEY: Pl ease rai se your right hand.

(Wtnesses sworn.)

CHAI RPERSON GRI FFI'S:  Thank you all very
much.

At this time, the Board will consider any
prelimnary matters. Prelimnary matters are those
which rel ate to whether a case will or shoul d be heard
t oday. Requests for postponenents, withdrawals or
whet her proper and adequate notice has been provided
are elenments of prelimnary matters.

| f you have a prelimnary matter or you
believe that there is a case on the Board' s agenda
this nmorning that should not proceed, | would ask
that you conme forward and have a seat at the table in
front of us.

Again, let ne say a very good norning to
Ms. Bailey and ask i f you have any prelinmnary matters
for the Board's attention at this tine.

ZONI NG SPECI ALI ST BAI LEY: M. Chai rman
and to nmenbers of the Board and to everyone, good
nor ni ng.

Staff does not have any prelimnary
matters, M. Chairnan.

CHAl RPERSON GRI FFI'S: Oh, excellent. Not
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seeing any indication of having a prelimnary matter
fromthose present, let's call the first case of the
nor ni ng.

ZONI NG SPECI ALI ST BAI LEY: Application
Nunber 17318 of Ronal d and Kat heri ne Stewart, pursuant
to 11 DCMR 3103.2 for a variance from the |ot
occupancy requirenents under Section 403, the side
yard requirements wunder Section 405, the court
requi renents under Section 406, and the nonconform ng
structure provi sions under Subsection 2001. 3, to all ow
additions to a single famly dwelling in the R 1-B
District of premses 3130 Wirthington Street, N W,
Square 2349, Lot 815.

M. Chai rnman, ny understanding is that it
was advertised as | read it. However, there nay be a
correction needed for this application.

CHAI RPERSON GRI FFI S: Excellent. Thank
you. Good norning.

MR. GELL: Good norning. Good norning,
M. Chairman. M nane is Stephen Gell. | ama zoning
attorney, and | amrepresenting Katherine and Ronald
Stewart, who live at 3130 Worthington Street, N W

First, let nme thank you for acconmopdati ng
our time constraints. Appreciate it.

This was advertised as a variance.
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Actually, our application does request a special
exception. W do think that it cones within 223.1,
speci al exception, in three areas. One is for |lot
occupancy. It is 42-sonmething percent; whereas, we
are permtted 40 percent.

One of the side yards is okay at 5 feet,
which is permtted in that District for that age
house. The other is 3 feet, and for that we would
need a speci al exception, in addition to which the two
additions do create courts.

There was some discussion between M.
Mordfin and nysel f over how many courts we are tal king
about. | said | thought there were four. There are
i ndeed four indentations. His feeling was that two of
those could be accomobdated by the provisions
regardi ng court niches and the fact that one of them
is a bay w ndow.

W tried to get sone confirmtion of that
fromM. Bello. W weren't able to do it by the tine
of the hearing. So we would still keep the request at
four courts, just in case the Zoni ng Adm ni strator has
a different view when we go down to get our permts.

| amgoing to stop at this point and ask
Ms. Stewart if she would nmake a statement. Wth me

alsois M. Phil Eagl eburger, the architect. | amnot
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going to ask that he be regarded as an expert w t ness.
He, obviously, is AIA and he does have all those
gqualifications, but | don't think it is necessary to
take the tine to do that in this case.

CHAI RPERSON GRI FFI'S:  Okay, and just for
clarification, M. Gell, you did state the fact that
the | ot occupancy falls within that of the constraints
to allowthis to come forward under Section 223. 1Is
the | ot occupancy 47.5 percent?

MR CGELL: | renmenber it at 42, but | wll
check. You are absolutely right. It is 47.5 percent.

CHAI RPERSON GRI FFI'S: kay, and you are
i ndi cating, of course, with the courts, whether they
be court niches or courts, there is a total of four.
Those would also cone under Section 223, special
exception. |Is that correct?

MR. GELL: | believe they do.

CHAI RPERSON CRI FFI S: | ndeed. And the
si de yard al so has been al so covered under 223, as you
have indicated. Very well. Let's nove ahead.

MR. GELL: Thank you.

M5. STEWART: Good norning. M nane is
Kat herine Stewart. Wth ne is ny husband, Ronald
Stewart. W are seeking a special exception so that

we can add small additions to our hone at 3130
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Wort hi ngton Street.

In order to build the additions, we need
to exceed | ot occupancy and reduce the side yard and
court dinensions beyond what woul d be permtted as a
matter of right.

W have |ived in the house since 1983. M
husband is aretired Foreign Service Oficer who works
as a consultant for the Departnent of State. | work
at the Institute for International Economcs as
Executive Assistant to the Director.

Qur house | ooks |ike a decent size house
fromthe outside, but inside it is chopped up. The
kitchen is very small and old. The bedroons are al so
very small. In this house, we have raised our two
chil dren and have been joined by my nother who cones
and stays with us for extended periods of tine.

As a result of the small size of the
roons, our |ifestyle has been extrenely circunscri bed.
Qur children, when they were young, could never bring
their friends over and entertain them in a norma
fashi on, because we sinply did not have sufficient
room i nside or out. We could never entertain nore
than six people for dinner or a few nore for
cocktail receptions because our public areas were

i nadequat e.
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Qur children have tenporarily left the
nest, but neither is married, and both intend to
continue their educational pursuits at schools in the
Washi ngt on ar ea. So we have to prepare for the
conti ngency of having to wel cone themback to t he nest
in their adult capacity.

Qur house, therefore, is badly in need of
renovation. W plan to put a small one-story addition

on the west and a two-story addition on the east.

However, the lot is an odd shape. It is a perfect
triangle and on a hill and, therefore, difficult to
wor k wi t h.

I n today's housi ng narket, one need only
check the prices to understand that noving is not an
option except for the wealthy. Therefore, we mnust
face the prospect of either nodestly expandi ng our
present quarters in order to make t he house |livabl e or
being forced to make the best of a difficult
si tuation.

W don't think our addition will have any
negati ve inpact on the neighbors in ternms of I|ight,
air or privacy. The design of the additions will fit
nicely with the character, pattern, and scale of the
houses near by, and our nei ghbors apparently agree. In

fact, all of our imediate neighbors and several
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ot hers have signed our petition.

Qur architect, Phil Eagl eburger, is here
t o answer any questions you may have about the design.
Thank you very nuch.

CHAI RPERSON GRI FFI S: Excel l ent. Thank
you very nuch. W appreciate a little bit of
background. O course, we won't be judgi ng whet her
there is exceptional need or requirenments for the
interior space, but rather exactly what you ended
with, and that is whether it will tend to inpair the
light, air or privacy and use of +the adjacent
nei ghbors.

You have indicated al so the petition that
was sent in that the Board has | ooked at. O course,
that says to us not that the majority vote goes to
approve this, but rather that no evidence has arisen
of having any sort of detrinmental inpact or no
concerns have arisen. So people have | ooked at this,
and with their notion | think the Board now obvi ously
is looking at it with our own.

Let's nove ahead then. VWhat el se, M.
Gell?

MR GELL: Unl ess the Board has sone
guestions of the architect, we can rest at that point.

CHAI RPERSON CGRI FFI S: Excel | ent. One
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gui ck question. O course, the character is an issue
in 223, and we have dictatorial design jurisdiction
here. So we can do anything we want, just to scare
you a little bit while | ask this question.

Materi al s:  You have i ndi cat ed sonme of the
materials, lap siding. Can you just speak briefly on
how it is matching the existing, what the materials
for the addition are going to be?

MR. EAGLEBURGER: Thank you. M/ nane is
Phi | Eagl eburger. | am the architect, Treacy &
Eagl eburger Architects.

The materials are basically drawi ng from
the existing. The existing house is a nasonry house.
The larger of the three additions, which is the
breakfast room here, will be substantially masonry
with wood flanking pieces -- a wood bay poppi ng out
fromthe masonry portion. So it is intended to | ook
perhaps like it was always there, but it is still
smal l er and dim nutive relative to the existing house.

The rear -- This is a little powder room
addition in the rear corner. That is also nmasonry.
Then the bay at the west end is wood construction
attached to the nmasonry wall.

There is a total of about -- | thinkit is

117 square feet of total coverage which we are addi ng
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to this already about 700 square foot existing
coverage. It gives you an idea of the scale of this
house.

CHAI RPERSON GRI FFI S: Good. Anyt hi ng
el se? Any ot her questions fromthe Board? Very well.
Not noting any other questions, why don't we nove on
then to the Ofice of Planning. |ndeed, we believe
that we do need to waive in the OP report. |Is there
any objection to waiving and accepting it into the
record as Exhibit No. 27?

VI CE- CHAI RPERSON M LLER:  No obj ecti on.

CHAI RPERSON GRI FFI S: Not hearing any
objection, let's nove ahead. A very good norning
sir.

MR. MORDFI N:.  Good norning, Chairnman and
nmenbers of the Board. Stephen Mordfinwith the Ofice
of Pl anni ng.

The applicant is proposing three building
additions, to include a bay wi ndow on t he west si de of
a dwelling, a one-story powder room addition on the
west side of the dwelling, and a two-story buil ding
addition with a two-story bay on the east side of the
dwel |'i ng.

As aresult, the applicant requires relief

to increase the | ot occupancy to 47.5 percent, reduce
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the east side yard to three feet, and permt two open
courts, one 5.4 feet in width and the other 3.1 feet
in wdth.

The subj ect application is in conformance
with the provisions of Section 223 in that the
buil ding additions are to a one-famly dwelling in a
residence district. Light and air will not be unduly
af fected, because the building additions wll not
result in side yards of a | esser width than currently
exi st.

Privacy and wuse and enjoynent of
nei ghboring properties will not be unduly conprom sed,
because t he buil di ng addi ti ons on the west side of the
dwel I'i ng face a driveway on t he adj acent property, and
not a yard, and the building addition on the west side
will conformto the 5 foot side yard required prior to
1958.

The addition will not visually intrude
upon the character, scale and pattern of houses, as
t he buil ding additions are designed to conpl enent the
existing structure and are in scale wth the
surroundi ng dwel | i ngs.

The applicant submitted drawings in
support of the application. The proposed FARis 47.5

percent, |ess than the maxi num 50 percent permtted,
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and the subject application will not introduce or
expand a nonconformn ng use.

Ther ef or e, the Ofice of Pl anni ng
recommends approval of the subject application.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very nmuch. An excellent report. M. Gell, do you
have any cross-exani nation of the Ofice of Planning?

MR GELL: No, | don't.

CHAI RPERSON GRI FFI S: Excel | ent. Any
guestions fromthe Board? Very well.

Let's nove ahead then. | don't have any
ot her gover nment reports at t endant to this
application. W do have -- nmoving on to exhibits, |
have a letter from the ANC I s ANC- 3G represent ed
today? The ANC is not represented today. W take
that into the records unless there's any comments t hat
Board nenbers have regarding it? There was a
regul arly schedul ed nmeeting on the 11'" of April, and
the vote was 7 to zero, with a quorum present.

M. Gell, is there anything el se we need
to be aware of in that report?

MR GELL: No. It was favorable. W are
happy with it.

CHAlI RPERSON CRI FFI S: | ndeed. I n that

case, at this time let's take anybody else here
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present for Application 17318 to provide testinony,
persons to provide testinony either in support of the
application or in opposition to the application. Not
seeing any indication of persons present to provide
additional testinmony, M. Gell, let's turnit over to
you for any closing remarks you m ght have.

MR GELL: | wll leave it at that. I
t hi nk we have nmade the case for a special exception
| want to thank the O fice of Planning for the work
that they did. It was very, very hel pful, and thank
you for your tine.

CHAI RPERSON GRI FFI'S:  Good. Thank you
Board nenbers, | think this is prepared to go forward.
The record is full onthis, and I would nove approval
of Application 17318 of the Stewart addition, which
woul d cone under 223, Special Exception for |ot
occupancy, the side yards, and also the courts, as
indicated in the application. That would be all four,
and | would ask for a second.

COW SSI ONER M TTEN:  Second.

CHAI RPERSON CRI FFI S: Thank you, M.
Mtten. Cearly, 223 is part of the regulations. It
is set up exactly for this. W don't go into, of
course, the requirenents or the denmand for why you

need space, but rather the regul ations accommobdate
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t hose nonconform ng structures in existence that may
need to be adapted.

O course, our provisions for approval is
to make sure that it doesn't unduly inpair the |ight
and air of adjacent neighbors or their privacy, their
use or in sone be detrinental to the larger -- let's
say, the larger community and surroundi ngs. Cearly,
t here has been no evidence in this that is persuasive
or no evidence, actually, brought forward that it
woul d. In fact, the opposite.

The materiality of this, | think, is very
in keeping with the character and also that which is
inthe record that we can indicate of the surrounding
area. The light and air and the use and privacy has
not been inpacted what soever.

| wll open it wup for any other
del i beration on the notion. Not noting any other
coments from Board nenbers, we have a notion before
us. It has been seconded. | would ask for all those
in favor, signify by saying Aye. Opposed? Very
wel |, why don't we record the vote?

ZONI NG SPECI ALI ST BAILEY: M. Chairnman,
the vote is recorded as 5-0-0 to approve the
application under Section 223 of the Zoning

regulations. M. Giffis made the notion. M. Mtten
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seconded. M. Mann, M. Etherly and Ms. MIller are in

agreenent. Are we doi ng a summary order, M. Chairman?

CHAI RPERSON GRI FFI S: | don't see any
reason, unless there is any objection by the Board
nmenbers, that we waive our rules and regul ations and
i ssue a summary order on this.

ZONI NG SPECI ALI ST BAI LEY: Thank you, sir.

CHAI RPERSON GRI FFI S: Excellent. Thank
you. M. Gell, thank you very rmuch. Appreciate you
all being here, and an excellent application.

MR. GELL: Thank you all.

CHAI RPERSON GRI FFI'S:  Enjoy. Let's nove
ahead then and call the next case.

ZONI NG SPECI ALI ST BAI LEY: Application
Nunber 17321 of Darcy E. Flynn pursuant to 11 DCWMR
3103.2 for variances fromthe |lot area and |ot width
requi renents under Section 401, a variance fromthe
| ot occupancy requirenments under Section 403, a
vari ance fromthe rear yard requirenments under Section
404, a variance fromthe side yard requirenents under
Section 405, and a variance from the off-street
par ki ng requi renent s under Subsection 2102.1, to all ow
the construction of a new single-famly detached
dwelling in the RO2 District at prem ses 1000 bl ock of

Taussig Place, N E., Square 3890, Lot 117.
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CHAI RPERSON  GRI FFI S: Pl ease. Good

norning. | amgoing to have you just touch the button
on the base there, and you can just state your name
and address for the record.

MR, FLYNN: Good norni ng. My nane is
Darcy Flynn. My address is 1247 Kerney Street, N E.,
Washi ngton, D.C. 20017.

CHAI RPERSON GRI FFI'S:  Excel | ent.

MR. ABBOIT: My name is Jacob Abbott,
address 3126 10'" N.E., Washington, D.C. 20017

CHAI RPERSON GRI FFI'S:  COkay, we will turn
it over to you.

MR. FLYNN: Gkay. Thank you very nuch for
this opportunity. "1l just summarize what | am
hoping to do. | bought a vacant |ot froma nei ghbor,
Mss Brown, and | also want to nmention that | -- |
don't know the process very well, and | apol ogi ze.

CHAI RPERSON GRI FFI'S:  That's fine. We'll
wal k you t hrough.

MR. FLYNN:. | was supposed to turn these
in a week ago, | think, and | have, | think, about 14
nei ghbors who --

CHAI RPERSON GRI FFI'S:  They have j ust been
handed to us. So they are now in the record. They

will get an exhibit nunber. WM. Bailey will put that
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MR. FLYNN. One of those neighbors is the
person | bought this I ot fromback in January. So as
| understand it, we have a letter fromthe city saying
that we can build a house, because there is a garage
on the lot, and so we are working with a honebui l der
who said, well, if we can nake it one foot wi der, that
woul d be ni ce.

So we are asking, | think, for three
different variances: Can we nake the house 24 feet
wi de instead of the 23 that is allowed, and can we
make t he house -- can we build a back deck, basically,
and nmake it |onger than otherw se allowed under the
set back requirenents; and can we in that process have
the parking on the street instead of a parking pad in
t he back.

| want to | et you know t hat we di scovered
this nmorning -- | think we nade an error in the
summary, and | apol ogize for that. But on the front
page, assumng, as we are, that the rear deck counts
in the setback requirenent, the setback we are
actually asking for is 12.5 instead of 18.5, because
the deck is 6 feet.

CHAI RPERSON GRIFFI'S:  To the rear yard?

MR. FLYNN: The rear yard. Then the side
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yard setback is -- We've called it 5.25, because what
you will seeis it is actually 7.5 on either side, but
we are al so asking for this 4 foot stoop on the side.
So that's why we called it 5.25. [It's just for that
little 8 by 4 stoop. Oherwise, it is really a one-
foot setback that we are asking for.

| have approached the neighbors to ny
right and i ntroduced nmyself and told them if thereis
anyt hing about it that is particularly objectionable,
by all nmeans, you know, if | can do anything to
accomodate people to make it nore palatable or
acceptable -- you know, | live in the neighborhood.
| fully understand sone people just oppose buil ding
al t oget her. O her people, maybe they don't Ilike
sonmet hing about it that we can address. So | just
want you and all the neighbors to know. | have given
themall nmy phone nunber and everything. |If thereis
somet hi ng particul arly you want done, by all nmeans, we
are open. W are not wed to this idea.

CHAI RPERSON Rl FFI S: Vel |, that's
interesting. But this is the idea we have, and this
is the application that you put in. It is a good
place to start in ternms of getting the correct
calculations, and | note on your site plan that it

does indicate 12.5 feet for the rear yard.
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You have indicated on the side yard where
you have a stoop, that is a four-foot stoop, and it is
a 7.5 foot side yard. That would nake the side yard
decrease to three and a hal f.

MR FLYNN:.  Yes.

CHAI RPERSON GRI FFI S: Ckay. So that, |
think, is showing. That is an understandi ng.

kay. So you are here, obviously, for a
vari ance fromthe parking requirenments, also that of
the side yard, the rear yard, and the | ot occupancy.

Why don't we turn it over to you just to
reiterate what you have put into the application or
continue on that burden of proof for the variance
case. O course, that goes to how is this property
uni que, and what are the -- out of those uni quenesses,
what are the practical difficulties that have arisen
in ternms of conpliance with the regul ations?

MR FLYNN: Sure. Thanks. As |
understand it, prior to the zoning regul ations that
cane into effect in the Fifties, this is a lot that
coul d have been built upon, and then when the zoning
| aws cane into effect, it nmade it so that it is not
4,000 square feet. It is only 2200. It has 39 foot
of road frontage rather than the required 40. So it

is short by one foot, and so it is unique in that
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sense.

Absent a -- If it weren't for the garage,
t hen absent the variance, we wouldn't be able to build
at all. But it does have the garage, and so that nmay
take away sone of its uniqueness, but also the block
itself is actually zoned R-2, and | believe, if |
counted themup correctly, there are 16 houses on the
bl ock. Three of them are detached frane houses |ike
the one we want to buy. So this would be the fourth
one. The rest of them are all sem -detached brick
hones.

CHAI RPERSON GRI FFI'S:  (Okay. But you seem
to be tal ki ng about the uni queness. Cbviously, this
was a lot that was created prior to the zoning
regul ati ons.

MR FLYNN:.  Yes.

CHAI RPERSON GRIFFI'S:  So in the adoption
in the 1950s of the zoning regs, it Dbecane
nonconform ng. So you have a snall |ot.

MR FLYNN.  Yes.

CHAI RPERSON GRI FFI'S:  So the size is one
of the uni quenesses. So how does the size inpact your
practical difficulty of nmeeting the regul ations?

MR, FLYNN: Ri ght . The size is -- The

regul ations require 4,000 square feet. The size of
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this lot is only 2200. So without sonme sort of hel p--

CHAI RPERSON GRI FFI' S: Right. W got that.

MR. ABBOTT: Essentially, it would be a
very small house, if we had to conformto the zoning
regulations. So we don't want atiny little box house
on the land. So that is why -- You know, it's shall ow
and narrow. So we want a variance so that it is going
to look |ike a house that's on the bl ock.

CHAI RPERSON GRI FFI'S: Ch, | see. Wth the
di m ni shed size of your |ot occupancy, which is a
percentage of the size, is disproportionate. You,
obvi ously, are novi ng above that 40 percent required,
because the I ot is so small, and then you want to make
a house that is nice enough or usabl e or what ever your
words w Il be.

MR. FLYNN:. Precisely. But, you know, |
also want to reiterate that | don't think we are
asking for a whole |l ot of a variance. Again, | think
it is just the foot, and then as far as length, |
think we could practically build this house all but
one-foot narrower w thout the variance. So, yes, we
need the relief in order to put a house on this tiny
lot, but I don't want it to sound like it is going to
dwarf the lot. It would be no bigger, for instance,

t han t he nei ghbor's house.
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CHAI RPERSON GRI FFI'S:  The understanding i s

that it is not out of scale.

MR. FLYNN: It is not out of scale, right.
Ri ght .

CHAI RPERSON GRI FFI'S: Wl I, | think we are
aware of that. Okay. You keep saying this one foot.
Where is the one foot that you woul d change to nake it
conf orm ng?

MR FLYNN: | believe, because it is --

MR. ABBOTT: Well, just on the side.

MR FLYNN: -- 39 feet wide, if we use 8
foot setbacks, we would be allowed to go 23 feet width
on the house. Again, | amexcluding that stoop. So
if it weren't for the stoop, then we woul d be | ooking
at one foot of a variance from the w dth. Now,
obvi ously, the stoop is additional that we are | ooki ng
for, but nost of the house is going to be 7.5 feet,
which is just a half a foot on either side | ess than
the required 8 feet.

COM SSI ONER M TTEN: Can | ask a question
on that point, M. Chairman?

CHAI RPERSON GRI FFI'S:  Yes, pl ease.

COWM SSI ONER M TTEN: Can you tell us what
is the -- You have suggested that you are only one

foot narrower than would be otherw se required, and
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yet the side yard variance that you are asking for is

four feet. Is that right? Yet you are asking for a
four-foot. So what is the -- How does a one-foot
narrower |ot conpel you -- How does it create an

exceptional practical difficulty that you need a four-
foot side yard variance?

MR, FLYNN: It is really just for the
stoop. We weren't sure -- We are actually not sure if
we put this in here properly. You know, the stoop is
uni que, because it is not on both sides of the house.
So we just kind of divided it by 2 and asked for the
set back there.

COW SSI ONER M TTEN: Maybe you are not
getting nmy point. Maybe you need to say why do you
need the stoop?

MR ABBOTT: | nean, thisis -- | nean, it
woul d be for the side entrance. So it is going off
your kitchen. So instead of bringing the trash |ike
t hrough your living room just an easy access off the
side yard to put your trash and what-not, so you are
not having to drag --

COW SSI ONER M TTEN; |s there sone reason
why there can't be a front door and a back door? Wy
does there have to be a side door, just for instance?

MR. ABBOIT: | nean, there is still a
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front and a side, but like a ot of houses in the
nei ghbor hood -- | nean, alot of houses will have kind
of a side entrance off the kitchen to -- Does that

make sense?

COM SSI ONER M TTEN:  The requirenent is
you have this uni que circunstance, and it creates a --
Complying with the strict requirenent of the zoning
ordi nance creates an exceptional practical difficulty
for you. Is this nmerely a convenience or is there
some really conpelling reason why you have to have
this side door? That's the logic of this exercise.

MR. FLYNN: Okay. | guess | didn't fully
understand that and, to be honest, thinking off the
top of nmy head, other than the fact that this is what
t he buil der suggested, and we really like the design
and think it would just add to the value and
attractiveness of the house, and we have a picture of
it, and we think it |ooks a lot better with a stoop
than without it -- you know, and we don't think that
the three-foot for just 8 little feet in the m ddle of
t he house is going to be that big of a detraction for
anybody. W think it adds val ue and doesn't take away
a whole lot. Beyond that, | can't say it's conpelling
because we have a handi capped person that can only

come out the side or, you know, anything |like that.
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CHAI RPERSON GRIFFI'S: W are not | ooking

at that Ilevel of conpelling, but this has stairs
entering into the first floor, doesn't it? | nean
this is one of your entrances to the residence?

MR FLYNN:.  Yes.

VI CE- CHAl RPERSON M LLER: | just want to
junp in here for a second, because --

CHAI RPERSON GRI FFIS: Wl l, let ne foll ow
up on that, because in 2503.4 of our regulations,
structures in required open spaces, stairs leading to
the ground floor froma door |ocated on the story in
which the principal entrance to the building is
| ocated nmmy occupy any yard required under the
provisions of this title. The stairs shall include
any railing required in the provisions of the D.C
Bui | di ng Code.

| don't think that side -- the stoop, as
you call it, actually goes toward | ot occupancy.

MR FLYNN: W were conservative, and
assuned that it was. Sane with the front and rear
por ch. So if that is the case, obviously, that's
wonder f ul .

CHAI RPERSON GRI FFI'S: Unl ess others see it
different.

COW SSIONER M TTEN: | think it is that
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it doesn't go to the side yard, if you are quoting
from Chapter 25.

CHAI RPERSON @RI FFI S: I'm sorry. It is
al l owed projection in the open space to the yard.

COW SSI ONER M TTEN: Ri ght . Ckay. So
that's out. So we don't need the side yard.

CHAI RPERSON GRI FFI'S:  Right, right.

COW SSIONER M TTEN:  And then it is not
i ncluded in the | ot occupancy cal cul ati on, though. It
has not been. [|I'msorry. | interrupted you, and |
t hi nk you were wal ki ng through it. But since you were
on that one-foot thing --

MR. FLYNN: Yes. |If we ignore the stoop,
then as | understand it, we could build a 23-foot w de
house, because the ot is 39. You take away the 16 --
right? -- eight on each side, and that | eaves 23 feet.
So we are asking for one foot, one-half foot on each
side to make it a foot w der, 24 feet w de.

COW SSI ONER M TTEN: And now tell wus
about why it is nore desirable to have a 24 foot w de
house than a 23 foot w de house, and not just that
it's better.

MR FLYNN: No, no. Well, the extra foot
just makes it easier -- mmkes it better for the

bedroom confi guration and the hal |l ways. What we want
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is a three-bedroom two and a half bath, and it is

just -- you know, you get the extra space.

CHAI RPERSON GRI FFI S: l"m sorry, M.
Mtten. | think it is a good exploration, but | think
we may not be clear enough. | don't think we are

asking the applicant to come down and justify 24 as
opposed to 22 or 23. For that matter, how could you
answer the question, why isn't this 16 feet wide. |
mean, ny townhouse is 16 feet. Wy can't you be 16
feet? Do you know what | nmean? |'m not sure. How
are they to answer it when we have the plans and the
deci si on has been nmade to nmake it 24? Does that nake
sense?

COW SSIONER M TTEN: Vel |, as |
understand the test for a variance, there is the
uni que condition, and as we are focused on this
particul ar point, the uniqueness is that the lot is
somewhat nore narrow than typical, and then we have to
understand how that gives rise to an exceptional
practical difficulty.

Wt hout knowi ng what a 23-foot-w de house
is like, because that is what you could build as a
matter of right, relative to a 24, how can the Board
explore the practical difficulty?

VI CE- CHAI RPERSON M LLER: | would like to
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junp in here also, because practical difficulty is
kind of a difficult concept. | just wanted to read
some gui dance froma Court of Appeals decision which
we | ook to with our regulations. Thisis the Glnmartin
case.

The Court says here that: In order to
prove that an applicant suffers from practica
difficulties, two el enents nust be proven. One, the
applicant nust denonstrate that (1) conpliance with
the area restriction would be unnecessarily
burdensonme. | think that is probably where you need
to focus. |Is this unnecessarily burdensone to you
and explain howit is. Not inpossible, but how does
it create a burden that is really not necessary?

Then t he second aspect, the Court says, is
that the practical difficulties are unique to the
particul ar property.

Now you have already sonewhat addressed
t he uni queness of this property anyway, but | just
wanted to give that to you. Maybe you can focus on
that, if you got that.

MR, FLYNN: One thing for us is we are
working with a builder, and sort of deferring to his
expertise, and this is a nodel that he has that's 24

feet wide. | think, in order to make it 23 feet w de,
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he woul d have to custom ze and tailor and add to the
costs and do that sort of thing in order to convert
this fromwhat it already is

| don't know that he has a 23-foot-w de
house. Maybe another one does, but we like this
buil der and we like this product. So I think he would
have to sonehow -- | suspect we woul d i ncur additi onal
costs to sonmehow shave the foot off of this thing on
t he side.

| don't know if this goes so rmuch to the
burden, but agai n the nei ghboring yards have snall er
setbacks. So, certainly, in that sense | guess would
it be a burden that we aren't allowed what others
have? | don't know if that is arguing it from a
different way. But | think it would add to our costs
and make it a nore difficult house to build.

| apologize for not having a fuller
response.

CHAI RPERSON Rl FFI S: That's okay.
Fol | ow up?

COMM SSI ONER M TTEN: Can you j ust expl ain
-- 1'"'m not that well versed in building houses.
You' re sayi ng that you have this buil der, and he's got
these -- He just has like these certain nodels, and

you sort of pick size and whatever, and it's sort of
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i ke pre-packaged, to sone extent?

MR. FLYNN:. Sure. These are high quality
nodul ar -- not nodul ar, but they are partially done in
the factory, and then they conme out and set themup a
t he property, which save costs. But | think they are
the previous version of those cheesy nodul ar hones
whi ch have really nmade a |ot of strides, and really
are attractive, and there are a lot of them in our
nei ghbor hood.

So, yes, the product is built in the
factory at 24 feet wide, and | don't know t hat he has
a 23 foot w de hone.

COM SSIONER M TTEN: | see. Okay. Thank

you.

CHAI RPERSON GRI FFI' S:  Fol | owi ng up on t hat
then, couldn't you sonmewhat glean -- You're not a
bui |l der or a designer or an engineer, | take it. But

could you glean on the fact that, if a nodel has been
created and it is pre-engineered which is quality
control in the factor, and it comes out to the site
and it is all put together, that there is industry
reasoni ng for not doing 23 feet but 24 feet?

MR. FLYNN. | wish | had made that point
nyself. Right. Absolutely. |'mnot an engi neer or

any of that, and so |I'm --

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

38
CHAI RPERSON GRI FFI'S: Coul d it concei vably

be based on, for instance, the roof pitches that would
accommodate for the engineering of the truss, the
wi hdow spaci ng? You have the front -- As | | ooked at
this, you' ve got a front door. You' ve got a snal
vi sion wi ndow and then a doubl e-hung wi ndow. If you
| ost 12 inches, would that inpact the fenestration on
that or at the rear?

You have on the side elevation three
fenestrations on the first I evel and a chimey. The
chimmey is part of this product. |Is that correct?

MR. FLYNN: Yes, sir.

CHAI RPERSON GRI FFI S: A fireplace? It
seens |ike it would inpact that el evati on and how you
woul d actually accommobdate, actually, light and air

into the property.

MR FLYNN: | would assume so, and that
is, | think, the point | tried to nake earlier,
unartfully. Taking the foot away, |'m sure, one way
or anot her, inpacts what the builder needs to do. |'m

sure it doesn't reduce costs.
CHAI RPERSON GRI FFI'S: | see. (kay.
MR FLYNN: O the attractiveness.
CHAI RPERSON GRIFFI'S: Very well. \Were

are we then? Additional questions?
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VI CE- CHAI RPERSON M LLER: M. Chairman, |

have an additional question as to where we are. Are
all the variances still being requested or sone not
necessary because of our interpretation of how the
stoop m ght affect variances?

CHAI RPERSON GRI FFI'S: | think one of the
side yards is not required. | think, as |I |ooked at
this, the | ot occupancy, the stoop was not cal cul at ed
into the current |ot occupancy. Is that correct?

MR. FLYNN:. Correct.

MR. ABBOTT; So it would just be a half-
f oot .

CHAI RPERSON GRIFFI'S: And | think that it
does calculate into the |ot occupancy. If | go to
building area, it is actually taken away from being
calculated within building area. O course, building
area would go to calculating the |ot occupancy
per cent age.

MR. ABBOTT: | think, for the side, if you
did the 7.5, it would still be a half-foot on each
side. Right?

MR. FLYNN: Right. | think we would still
be asking for a half a foot on each side instead of
the 5.25 feet.

CHAI RPERSON GRI FFI' S:  \What el se?
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MR. FLYNN. The minimumrequiredis 8, and

we are asking for 7.5 on each side.

CHAI RPERSON GRI FFI'S:  Okay.

VI CE- CHAl RPERSON M LLER:  Ckay. | think
you have addressed the practical difficulty wth
respect to the side yard and the |ot occupancy, |
think. But what about the rear yard variance?

MR. FLYNN:. The threshol d question is that
we weren't sure, but we went conservative and assuned
that the front and rear porch had to be, in effect,
count ed when consi dering the setback requirenent. |If
that is not the case, then again, just as with the
stoop, that would actually dramatically reduce the
vari ance we are asking for. But the burden we have
here is that the lot is only 57 feet wide, and so
while that is plenty of room for the width that we
want -- the length of 28 feet, we really would like to
have a front porch and a rear porch, and w thout somne
relief we are going to have to --

| think | calculatedit. |If we can't get
sonme relief, what we are going to settle for is no
rear deck and a 4.5 foot wide front porch. So | think
that woul d be unattractive and, | think, just way too
narrow, and it m ght force us to not even have a front

por ch.
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So that is the burden there, is that the
lot itself is sinply -- It's only 57 feet wide --
deep, excuse nme. And we want to be able to have a
smal|l front porch and rear deck

VI CE- CHAl RPERSON M LLER: Can | push you
just a little further.

MR FLYNN:. Sure, sure.

VI CE- CHAl RPERSON M LLER Can you
articulate why it would be unnecessarily burdensone
for you not to have a front and rear porch?

MR. FLYNN: |'mtoo sel f-deprecating to do
this kind of stuff. Go ahead.

MR. ABBOITT: You know, |'ve just been
hel ping him with the project, but | think we also
conpared it to the house that's essentially next to
it, and we wanted to create a house that |ooks |ike
t he ot her houses in the nei ghborhood.

In general, | think anybody Ilikes the
house |i kes to have a front porch. So it is not --
nmean, you can live in a 8 x 8 box and it would be
fine, but I think it is nmore of a -- You want to
create a house that |ooks simlar to the ones in the
nei ghbor hood and would |like to have a front porch.

MR FLYNN: Thanks. The three frane

houses have porches. So | know one concern people
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have tal ked about is conformty, and would it be
burdensonme for soneone to not have a front porch to
sit on? | guess you could nmake that argunment, but
also | think it would be a burden on the nei ghborhood
not to have it, because the three frane houses there
have |ovely covered front porches, including, Ilike
Jake said, the one right next-door, M. Stewart-
Brown' s house who we bought the | ot from

So but | really do -- Yes, | think it is
bur densone for someone to desire to have a front porch
and see that their neighbors have one and not be able
to have one to sit on and enjoy.

COM SSIONER M TTEN:  Coul d | just fol |l ow
up on that. Setting aside the front porch, tell us
about why it is unnecessarily burdensone, if you were
not to have a rear porch, because it is the -- It's
the two porches in conbination with the footprint of
t he house that puts you over on | ot occupancy. So how
it is that conformng wth the |lot occupancy
requi renent is unnecessarily burdensone?

MR. FLYNN: | guess the same argunent. In
our -- We have talked with all the -- Wll, the
nei ghbors who support us have said there is absolutely
no problem parking on the street. There's plenty of

room and so given that, we think that the full use
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and enjoynment of this yard would be a back deck. W
have back decks. W just think it adds a | ot of val ue
and enjoynment to the hone, and to have to do wi thout
one, | think, certainly takes away fromthe use and
enj oynent of the home for parties or whatever.

So given that there is plenty of parking
on the street, we think that we would much rather see
a nice inviting deck in the back than a parking pad.

COWM SSI ONER M TTEN:  kay, thanks.

CHAlI RPERSON CRI FFI S: | think that's a
good poi nt. It is one or the other, and the rear
porch, of course, being covered is now going toward
| ot occupancy. |It's one of the questions, and it is
al so i npeding on the rear yard, which inpedes on the
avai l able 9 x 19 space available for a car.

MR ABBOTT: So if it is not covered, it
doesn't -- So if we just change it to a uncovered back
porch, that would change it?

CHAI RPERSON GRI FFI S: That's ny
under st andi ng of the regul ati ons.

MR FLYNN;, And | know earlier -- | know
this is what we have come in with, and this is what we
have to decide. But | don't know your processes but,
obvi ously, you know, we are here in the spirit of

conprom se, if that's what it takes to make it happen.
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If we have to do a partial porch and have a parKking
pad, you know -- |'Il be perfectly honest. In the
end, we are not sure we wouldn't prefer to have a
par ki ng pad here, because certainly nore vandalism
occurs to cars on the street, but we would like to
have the ability not to have to do it, if we want to
have the porch there. But we certainly arewillingto
conprom se to make it work to everyone's sati sfaction.

CHAI RPERSON GRI FFI'S:  But even still, you
woul dn't be able to conply, |I don't think -- or |
guess you woul d park it sideways, the 9 x 19 di nensi on
in the rear yard. Were do you put it?

Anyway, let's do this. Anything else you
want to state at this point?

MR. FLYNN: No, thank you.

CHAI RPERSON GRI FFI'S:  Okay. Wat we are
going to dois we will run through all the governnent
reports and O fice of Planning reports. Then we w ||
go through persons here to provide testinony,
everything el se that we have in. Then we will turnit
back over to you for a |l ast discussion. Let's do that
then. The O fice of Planning, a very good norning.

MR. MOORE: Good norning, M. Chair and
menbers of the Board. | am John Moore of the Ofice

of Pl anni ng.
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As the OP report indicates, we support the
proj ect, but we have sone heartache in terns of doing
So. | interviewed the lady who sold this lot, who
lived next door, and |I didn't quite understand how,
first of all, the city could plat a lot that was
substandard or how one could even be sold, because
this was a recent transaction, | believe.

| f you | ook at the photographs in the OP
report -- | forgot what page it's on -- you coul d see
the width and depth of the yard on each side, whichis
very large. | thought that, if there is going to be
a sales transaction, a part of that yard could have
been sold to this owner and, therefore, a house that
was nore conparable to that | ot could have been built
on it.

Gven that that wasn't the case, this
applicant had handicaps built in from Sguare One,
given the lot's width and depth. It's pretty much
inmpractical to build a standard size house on that
| ot .

Wthout going into great detail, hearing
the Board's discussion this norning, we are going to
still stand on the record and support this
appl i cation.

CHAlI RPERSON @RI FFI S: Excel | ent. Thank
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you very nmuch. Questions fromthe Board? Does the
appl i cant have any cross-exam nation of the Ofice of
Pl anni ng? Do you have any questions of thenf

MR. FLYNN: No. Thank you.

CHAI RPERSON GRI FFI S: You have their
report. Is that correct? Do you have their nenp?
Have you read their report to us?

MR FLYNN: | don't know. | have not, no.

CHAI RPERSON GRI FFI'S:  Ckay. Let's make
sure we get you a copy.

MR. FLYNN. Thank you.

CHAI RPERSON GRI FFI S: It's an excel |l ent
report. M. MIler, did you have a question of Ofice
of Pl anni ng?

VI CE- CHAI RPERSON M LLER: |  just am
wonder i ng. Is it your opinion that -- W were
exploring this practical difficulty test, and that it
is unnecessarily burdensome for the applicant to
conply with each of the variances?

MR. MOORE: Sone, | thought, were -- could
have been conpromn sed. Exanple, the two porches
that's been discussed, and | think there is a stoop on
t he side. G ven that you are operating with a |ot
that is less than standard, | thought that the

applicant could have chosen not to put anynore
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enbel I i shments on the property than necessary. | can
see a porch, but not one in front and the back, given
the depth of the |ot.

| personally would have elinmnated the
side stoop to try and close to conformance wth
respect to the side yards, but then that's the
applicant's decision to make.

VI CE- CHAl RPERSON M LLER:  And do t hose two
pi eces have an adverse i npact on the nei ghbors or the
comunity?

MR, MOORE: No.

VI CE- CHAI RPERSON M LLER:  Thank you

MR MOORE: | didtalk to the neighbors on
bot h si des.

BOARD NMEMBER MANN: VWhat were your
observati ons about parking in the nei ghborhood?

MR,  MOORE: There's adequate parking.
When | went there, it was around 10:00 o' clock in the
norni ng, which is after rush hour. So in the evening
when | went hone, | drove back through. There had to
be 25 or 30 spaces on the entire bl ock in the norning,
and by the tine | got there in the afternoon there was
still about 15 spaces |eft.

One ot her constraint: The discussion the

Board has had so far regarding parking in the rear of
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t he buil di ng. That is less than the standard size
al | ey. So the turn rate in and out of that space
woul d be difficult. As you can see, there is an old
garage, | believe, on the property -- one of the
phot ographs right there. Getting in at that garage
woul d have been sort of difficult unless it's a very
smal |l car. You woul d have to pass the garage and sort

of back in there, because the alley width isn't that

great.

BOARD MEMBER MANN:.  Thank you.

VI CE- CHAl RPERSON M LLER: | just have one
ot her question. Do the other houses in the

nei ghbor hood have back porches |i ke the one that he is
requesting here?

MR MOORE: | think 1 counted four,
including the one on the east side with screened
enclosure on the rear. That lot, though, as |
nmentioned, is a lot larger -- The enclosure sort of
went to the west as opposed to the south toward the
rear alley. | didn't see one on the house on the
i mredi at e west, but then they have the odd space, and
t hey can | ook at phot ographs.

There is a very large porch on the side,
on the east side of the house on the west side of this

one.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

49
VI CE- CHAI RPERSON M LLER:  Thank you

CHAI RPERSON GRI FFI S: CGood. Anyt hi ng
el se? Thank you very much. Then let's nove ahead.
| don't have any ot her governnment reports attendant to
t he application. W do not have anyt hi ng from ANC- 5A.
Is there a representative from ANC-5A here? Not
noting any, |let us nove ahead then.

At this tine, let's go to persons here
present to provide testinony.

BOARD MEMBER MANN: M. Chairman, could |
ask a question first?

CHAI RPERSON GRI FFI'S: O course.

BOARD MEMBER MANN: | note in the OP
report that it says, as of April 25, the application
had not been presented to the ANC-5A. Wat is the
current status of that?

CHAI RPERSON GRI FFI'S: Did you present this
to the ANC?

MR. FLYNN. No. M understandi ng was t hat
a notice was being sent, and if there was going to be
a hearing or a neighborhood neeting, we would go.

CHAI RPERSON GRIFFIS: Ch, | see. (kay.
So you were waiting for themto contact you

MR FLYNN: O not -- Yes, either to

contact us or to schedul e a nei ghborhood neeting, if
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they wanted to do that, to vote on it.

CHAI RPERSON GRI FFI'S:  Ckay. Good enough.
Very well. Wy don't we open the table and have you
folks just sit for a second, and let's go ahead to
persons to provi de testinony today. Very good, a ful
panel .

So | amgoing to ask you to, of course,
state your name and address for the record. You are
provided three mnutes to give testinmony and, if you
woul dn't mind, after your nane and address just
i ndi cat e whet her you are opposed or in support of the
appl i cation.

M5. BLOUNT: M nane is Rosalind Bl ount.
| live at 1019 Taussig Place, NNE. | amon the west
side of the property that we are di scussi ng today, and
| oppose.

CHAI RPERSON GRI FFI'S:  Okay.

MR LEWS:. M nane is Warren Lew s.
live at 1610 Juniper Street, N W, Wshington, D.C
| am a relative of Valerie Douglas and Rosalind
Bl ount, and |, too, oppose.

V5. DOUGLAS: | am Val eri e Dougl as. I
live at 1020 Taussig Place, N E., Washington, D.C ,
and | am opposi ng al so.

MR. ABREU. The reason ny relatives -- MWy
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name i s Roy Abreu. | live at 2202 Linden Lane in
Silver Spring, Maryland. Rosalind is my niece by
marriage, and Valerieis nmy sister-in-lawby marri age.
VWarren is ny son by marriage.

The reason t hey have been so brief is that
it has been left to me to do a nore conplete
presentation. So | hope youwill allowne thetineto
conpl ete this.

Speaking with ny remarks, | divideit into
roughly four sections. The first section has to do
with the serious om ssion. The second has to do with
some conput ati onal errors that have been nade that the
applicant has already referred to. The third has to
do with the section on the variance which | would |ike
to discuss, and | have a final conclusion.

Now in ternms of the omssion, as was
pointed out earlier, as of April 25 the ANC was not
notified, and the ANC does not know about this case.
Until as recently as yesterday when we spoke to the
ANC Commi ssi oner for the first time, she told us that
she had not received any notification of this and was
going to followup. | amnot sure what the foll ow up
inplies. This is a Ms. Lew s.

Now t he problem| have with this is that,

first of all, the Planni ng Board had i ndi cated that as
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of the 25" of April the applicant had not notified
the ANC. Beyond that, what --

CHAI RPERSON GRI FFI'S: Let's take that up
ri ght away. Exhi bit Nunmber 17 in the record -- In
terms of notification, the ANC was notified. M.
Bauer was sent a letter fromthis Board indicating the
application, the relief sought, and the hearing date
schedul ed, Tuesday, May 17, 2005.

Now |'ve just been handed a letter from
the ANC which indicates that -- |I'mreading: "W were
informed this norning that a hearing is schedul ed for
Tuesday, May 17, 2005, regardi ng t he above-nmenti oned.
5A° Commission is not aware of the proposed
construction. Your favorable consideration of the
request will be greatly appreciated.”

| don't see how our regul ati ons were not
in requirements, unless Board nmenbers see ot herw se.

MR ABREU. M. Chairman, that letter is
obviously a result of our conversation yesterday with
the ANC. So there has been no tinme to prepare, and |
think it is inportant to recognize that the applicant
has very actively been canvassi ng t he nei ghbor hood and
asking people to sign a petition. In fact, he has
knocked on doors multiple tines.

| think this is a big om ssion, because in
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a comunity such as this where people don't have the
resources to hire their own representation, the ANC
becomes the vehicle by which their rights are
basically protected. | think it is very inportant for
the ANC to be notified and there be sone sort of
conti nuance on this.

CHAI RPERSON GRI FFI S: kay. Let ne be
cl ear again then. Qur reqgulations state -- and |
think this Board clearly believes in giving great
wei ght for the ANC is very inportant, and one of the
pi eces of which is a consideration.

There are several notifications that go
out. As | have indicated, the ANCwas notified. They
wer e aware by our regul ations that this was happeni ng.

Secondly, the property is always posted,
big placards. The mail orders are sent out to those
property owners within a certain radius, and you' ve
just indicted vyourself that the applicant was
canvassi ng the neighborhood. All those are very
i nportant aspects of letting people know what's
happeni ng.

Nowthat all culmnates intoday. Thisis
the public hearing. This is where things are deci ded.
This is the forum of which all those issues should

come forward. So we could get quickly into the
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subst ance of that.

Let me al so dispel -- | don't think anyone
needs -- | think we are very patient with everybody in
i nstructing. No one should feel like they need

representation to cone in to present their view

MR. ABREU. Thank you, M. Chairman. |
will go to ny next point, which is a question about
t he conputational and nunerical errors that have been
made in the application.

The applicant has referred to sonme of them
in terms of the self-certification form that was
filled out. The | ot occupancy, which is stated as
being 960 square feet, excludes the stoop that has
been spoken of.

The stoop is not a fragile structure at

t he edge of the house. It is based on a concrete
footing, if you look at the diagrans, and it is
designed to enter the main portion of the house. It

is not a special structure to provide access to the
basenent. | amnot sure howthis wouldn't count, both
with respect to lot size coverage as well as wth
respect to setback

Now in ternms of coverage, if you include
the stoop, it rises from960 to 992 square feet, which

is a variance of 44.24 percent where the |ot size
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coverage is only allowed to be 40 percent.

The second point is the rear yard, and
t hat has been sufficiently clarified. On the draw ngs
it says 18.5 feet, but in fact it is only 12.5 feet.

The third cal cul ationissue has to dowth
t he side yard vari ance where an average has been t aken
rather than the variance on the west side of the
property which abuts Rosalind' s property where it
reduces to only 3.5 feet.

Now | just want to reflect on sonething
the applicant says. The applicant know ngly has
bought a substandard lot. The seller has additional
property adjoining this lot which is available to
build on.

So | would have thought it would be
reasonable for themto be sold a parcel that could
accomopdat e a decent house. Now what's happened is
t he substandard | ot has been purchased, and then the
buil der, assuming that a variance is going to be
granted, has come up with a house that he |ikes.

| mean, if | were in a situation where
had to accommopdate sonmething, | would see what could
be accommopdated and create the |east anount of
vari ances requirenents, you know, not put the cart

bef ore the horse.
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Now i f you | ook at the variance gui dance,
there are several points to be made. First of all
the variance guidance in the text refers to
narrowness, shallowness, and shape of the |ot. | t
says not hi ng about si ze.

The next point refers to topographica
i ssues, conditions, site issues. Again, specifically
omtted is the question of size.

Finally, the text specifically says that
relief can be granted, provided that --

CHAI RPERSON GRI FFI'S:  You are making the
poi nt that size wouldn't be an acknow edgeabl e factor
of uniqueness in this variance?

MR ABREU. Only to the extent that it is
not specifically mentioned.

CHAI RPERSON  GRI FFI S: But is the
regul ation specifyingand limting those el enents that
are unique or is qualifying those aspects that m ght
be unique to give a context?

MR. ABREU. | think, by inplication, when
it is specific about certain issues |ike shall owness,
narrowness, the witers of the code could have easily
said "and size." They have not said that. So one has
to -- I'mnot suggesting that a margi nal variation in

size is not sonething to consider, but when the size
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is 57 percent of what is required by regul ation, that
is areally serious natter.

This final point in the code is very
i nportant, because it says that relief can be granted
provided that it will not inpair the intent, purpose
of integrity of the zoning regul ations.

| certainly think that a lot size that
small -- otherwi se, one has to ask the question: At
what poi nt does the | ot beconme so small that one woul d
deny the variance?

Finally, let me say again in conclusion
that what the applicant is asking you to do is not
make adjustnents to the code. He is asking that the
code be sinply ignored, and the citizens whose rights
are protected by the code are also basically given
short shrift.

| can understand i f sonmeone had a property
and it had been inherited and it had cone to themfrom
way back, that one m ght be nore considerate to that
applicant. But this is soneone who with open eyes has
bought a property within the | ast few nonths and t hen
deci ded in advance that they can ask for a variance,
and it is going to fly.

| don't think it is appropriate. | don't

think it is at all appropriate to grant sonething

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

58

wi t hout inposing a requirenent mninmally that people
go back and | ook to see -- | have to tell you, | built
a house with ny wife within the | ast four years. | am
very famliar with all sorts of construction issues
and how you go about designing a house.

| built it fromthe ground up. Don't tel
me that there aren't houses that can be built which
are 16 or 20 or 22 feet wide and 28 feet deep. There
are all sorts of houses left and right.

| will tell you that the neighborhood
doesn't have front and back yards that are being
suggested. There are sonme houses that do and sone
houses that don't. W don't have to grant a vari ance
because sonmeone wants it. | want plenty of things.
So what? Thank you. Thank you for |istening.

CHAI RPERSON GRI FFI'S: I ndeed. Questions?

VI CE- CHAl RPERSON M LLER: Are you opposed
to building a house there in general or are you
opposed to certain aspects that this applicant would
i ke to have in the house?

MR.  ABREU: | think at the outset ny
feeling is that the witers of this code did it for a
reason. | don't think they envisioned -- |I'mactually
with M. More here, who says it's difficult to

i mgi ne howa | ot that size could have been platted in
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the first place and recorded. 1It's so tiny.

CHAI RPERSON GRI FFI'S:  And t hat seens to be
your issue. You know, we don't have any jurisdiction
on changing that. W are not here for the lot size,
as it was subdivided. W are now here as a given.
The fact is that this is a dimnished sized |ot.

MR. ABREU. Okay. And with that in m nd,
what | would say is, first of all, |I don't know what
t he contractual arrangenent is between this buyer and
the seller, whether if a house cannot be built, the
buyer can opt out of the arrangenment. | don't know
what those issues are.

If that is possible, | think that's what
should be done in the first place. In the second
pl ace, | think the code should be foll owed, and these
vari ances should not be granted. Finally --

CHAI RPERSON GRI FFI'S: So you don't think
there is any possibility of granting vari ances on t hat
argunment ?

MR ABREU: | think that with a lot this
size, | would be very reluctant to enter into that
area, to create predecents where houses can be built
on lots of this size. But having said that, if your
feelingis that it is in the public interest to allow

a house to be built, I would argue that it should
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conformin every other respect.

Where it is possible, it nust conform |
don't think it is appropriate to say, well, | Ilike
this stuff, solet ne doit.

CHAI RPERSON GRIFFI'S: Right. | hope you
don't think that the Board is looking at this and
saying, well, we like this, let's grant it.

MR. ABREU. No, |'m not.

CHAI RPERSON GRI FFI S: There is a very
strict test that we are putting the applicant through
on every application. Each stands on its own and
doesn't set a precedent.

| don't think you are alone in the
argunment that you are maki ng today, although I think
it needs a little bit of -- Wll, certainly, we have
heard before, and perhaps by people that sit on this
Board, the argunent that you are naking.

By the nmere fact of asking for a vari ance,
you are goi ng agai nst the regul ati ons, and you shoul d
be denied. It neans the fact that you have to al ways
conply. Thereis norelief. | don't agree with that,
and | think that we have set up the availability of
granting relief, and that is based on the unique
factors of it.

The fact that the specific issue here,
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that this was subdivided sonehow, how it was
subdivided, | think all of us share your concern of
how t hat was actually done. But our difficultyis, in
terns of what we are set forth to do and our
jurisdiction -- that's a given. That is what before
us. Unless | can be noved to say, you know, let's
throw this out because we don't know how it was done,
| "' mnot sure we can do anything about it, but hear the
variance test that's before us.

MR.  ABREU. | appreciate what you are
sayi ng, M. Chairnman, and don't get me wong on this.
But | would say one has to ask oneself under what
conditions would a variance not be granted on the
basis of ot size? Are there any limts?

CHAI RPERSON CGRI FFI S: There are tons of
limts. Cone sit and hear a | ot of our cases, and you
will see which ones are denied and not denied. It's
such an open assertion to say, and | don't think it is
very substantive or productive to assert that before
the Board, as if we have no tests and, in fact, are
having really no process here, but the nere fact of a
request is availing us to grant it, and | disagree
with that.

When you built your house, did your

nei ghbors design it? Did the commttees go through
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and tell you what they liked and didn't like? Dd

they pick 16 feet to 20 feet or 30 feet? | don't want
it answered, actually, but put it in perspective when
we | ook at this. There is a certain anmount of --

MR.  ABREU: Yes, but let nme say, M.
Chairman, | had to abide by every rule, every single
rul e.

CHAI RPERSON GRI FFI'S:  And that's what you
are asking this applicant to do, and | wunderstand
t hat .

MR ABREU. No. | nean, | could do it,

because it fit the lot size permtted and, if there

was a margin or issue and | had to apply for a
variance, | would have. But |I'm tal king about
something -- | nmean, for nme, it's fairly clear when

something is an extrene case and when sonet hi ng, you
know, is so small that it can be accommopdat ed. I
nmean, but here what | see is not individual variances
that are at issue, but the conposite of the whole

where you are asking for a variance on every single

di mension. | nean, that creates an issue for ne.
CHAI RPERSON  GRI FFI S: Ckay, and |
appreciate that position. Factual ly, they are not

asking for every area variance of which they are

conformed. | nean, they are not asking for a height
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vari ance, for instance.

MR. ABREU. No, they are not. | should
have said --

CHAI RPERSON GRI FFI S: But | understand
your point. Okay. Questions?

VI CE- CHAI RPERSON M LLER: One of the tests
that we consider is adverse inpact to this community,
and | believe that you said you are from Silver
Spring, but you are talking on behalf of your
rel atives.

MR, ABREU: Yes.

VI CE- CHAI RPERSON M LLER: Can you or they
just explain if there is sonme adverse inpact to them
and that's why you are here?

M5. DOUGAS: | want to talk. This is ny
brother-in-law, and we asked himto talk for us.

Ckay. | -- Which | stated, nmy nane is
Val erie Douglas. | live at 1020 Taussig Place. | own

-- Me and ny husband, we own two houses on Taussig

Place, NE. | have lived in the District of Columnbia
for over 40 years. | have lived on Taussig Place for
over 15 years. | am al nost 60. | work at the

Depart ment of Comrerce, supervisor.
Today | need your help in resolving this

matter. | don't know the | aws. | am not famliar
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with the zoning laws. | have done a little research
over the conputer or whatever | could gather up,
asking nmy brother-in-law. But you know the | aws, the
rul es, the regulations, and that the District has set
in place for property matters to protect the citizens.

My husband and | hel ped our daughter
purchase a house across the street at 1019 Taussig
Place which is next to this |lot where this house is
going to be built. W have had people -- three
different people -- Two different people knocked on
our door three tines with sone variance papers or
forms for us to sign. O course, we didn't sign it.

W knew that we were conming here to the
heari ng today, but | know that nmaybe they did have to
go t hrough the nei ghborhood and talk to the nei ghbors
and talk to us about this, but they don't have to
constantly keep com ng back once you are told that,
you know, we are not going to sign anything. Ve
al ready know -- You know, we would really be here
today. W know what's going to happen. This house is
going to be built.

This house is right outside nmy door at
1019, the house | own at 1019 Taussig Place. It is
very small. It's below the standards. This lot is

bel ow the standards to even build a house. | can
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gl ance out and see the entire lot. It's the size of
a back yard.

Now what bothers nme the nost -- | mght
not be saying this the right way. This is what really
bot hers ne. On the house on the east side, she has a
house. She has a front porch. She has a | arge yard,
an extra lot. She sold this Iot next to ny house at
1019. If they build a house -- | don't care what size
you build, 12 feet, six feet or 16, 20 -- it is going
to be right up on ny fence.

The side of this house, if anyone should

build, will be right on nmy fence. This is deval uing
-- | amlosing -- If | sell this house at 1019 which
nmy daughter lives at, |I'm losing value, because
whoever -- the real estate conpany or whoever gave --

zoni ng, planni ng peopl e gave them perm ssion to sel
this |ot.

It's very, very small. You can go | ook at
it. This has a shed. A car can't fit in that shed.
It's not a garage. |It's a shed. You can't even put
acar init, because | had -- My rel ative canme and cut
the grass for us, because we are old. My husband
doesn't cut the grass anynore. And he offered to
cl ean out the shed. She had sonme tools and stuff in

it. Asmull car wouldn't even fit init.
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That shed is still there. Before this
house was even -- this lot was even put up for sale,
she cane outside |ike a year ago, and she took down a
fence. The people who owned the house on the other
side of this ot that was sold -- and she left this
open space. Long Fence cane and put a wooden fence
around her property, left this open space. Al sumer
it was weeds. She never cleaned it up. It was just
an eyesore to the whol e nei ghborhood.

So ny daughter and |, we had Long Fence
come and -- First we had a surveyor cone, which was
very costly, alnost $2,000 to survey our property,
because I wanted to know where ny dividing |line was
before we put our fence up.

W had Long Fence conme. That was anot her
costly thing for me to put this fence up. Now they
are getting ready to build a house on this little,
small lot right next to me. [It's not bothering the
person that sold the property, because she has a yard.
She has another lot, and then she has this.

Thi s house is pushed up over on ne, on ny

side. And | really think -- | don't know. | don't
know the | aw. | don't know, but | think this is
wong. | knowit's wong.

Why didn't she just give them-- She could
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have sold thema little bit nore | and or sold themthe
other lot. They could have built a nmansion.

BOARD MEMBER ETHERLY: Ms. Dougl as, could
| ask you a quick question? |I'mjust trying to orient
nmysel f with respect to where your property is | ocated.

You won't be able to see this, but we have
an Exhibit Nunber 6 which has pictures of the
nei ghbor hood, and | just want to get a sense. |s your
property --

M5. DOUGLAS: |'mon the west side.

BOARD MEMBER ETHERLY: |s the property
that you are referencing the one with the white
fencing around it?

M5. DOUGAS: Yes. That's ny hone.

BOARD MEMBER ETHERLY: Gkay. And then the
property that belongs to the person who sold the | ot
is the property that is bounded by that brown fence?

M5. DOUGALAS: Right. Right.

BOARD MEMBER ETHERLY: Ckay, thank you
| apol ogi ze for the interruption.

M5. DOUAAS: Now | don't -- My daughter
-- W bought this house for ny daughter and ny
grandson. She lives there. She nmintains this house.
| I'ive across the street in the blue house at 1020, ne

and ny husband. But after our Kkids graduated from
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col | ege and everything, we got -- | have two chil dren.
W hel ped each one of themget hones. One has a house
in North Carolina, and ny daughter -- she's like the
baby -- she wanted to stay near ne. So this house
came up for sale, and we bought it for her.

Now today | am sitting here trying to
explain a situation. | really don't knowthe | aw, but
| knowit's wong. This shouldn't be happening. She
had all this land, and she had this -- Just give them
alittle bit nore land, and let them build what they
want .

CHAI RPERSON GRI FFI'S:  Under st ood.

VB. DOUGLAS: Wy should we be
i nconveni enced and have this over here on us?

CHAI RPERSON GRIFFIS: Talk tone a little
bit nore about the inconveni ence you keep saying and
the close proximty of the side yard. Wat is the
i mpact ?

M5. DOUGLAS: Because, okay, see, you're
supposed to have -- | read sonmething. By the |aw you
are supposed to have 8 feet.

CHAI RPERSON GRIFFI'S: Right. | know the
regul ati ons, believe ne.

M5. DOUGAS: (kay.

CHAI RPERSON GRI FFI S: Tell nme your
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i npression of what that is going to be. What is the
negati ve i npact?

M5. DOUGAS: It's going to be |ike three
and a half --

CHAI RPERSON GRI FFI S: | understand the
di nensions. So what ?

V5. DOUGLAS: Ri ght up on ny fence.

CHAI RPERSON GRIFFI'S:  Ckay. And why is
that a probl en?

M5. DOUGLAS: Because | shouldn't be
i nconveni enced. | nean, | probably, if | sell ny
house, | will | ose value when | sell ny house, because
this house |I'mtal king about is 1019.

CHAI RPERSON GRI FFI'S:  Okay. So you have
val ue.

M5. DOUGLAS: It's a detached house. It
could be a fire hazard, as far as | know, because it's
right -- Wen | bought this detached house, | had no
idea that that land would be sold and a house put
right up next to me. | mean, she could -- She could
have hel ped the people by just giving a little bit
nore | and. Gve it to them sell it to them
what ever. Do you under st and?

CHAI RPERSON GRI FFI S: Under st ood.

Absol utely. No, | absolutely understand.
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MR.  ABREU: Let me say that a specific

issue is there is a sun deck on that side of the
property right next to the fence. So that is
i mredi ately going to be affected. There are going to
be issues of light. There are going to be issues of
privacy, you know, if you build a house right next to
it. So those are the essential points.

M5. BLOUNT: Well, nmy viewwas fromthe
east side there's going to be 7.5 feet fromher |ot,
because there was three lots. She owned all three
lots, and then she sold one of them She took the
fence down. She put the shed on there, because she
had this big yard. So she put the shed cl osest away
from the house. So that's how the shed got there
But with ny side, by being on the west side, it wll
only be 3.5 away fromne, but |eave her 7.5.

| thought that was a little unfair that
she sold it. She should have the -- |eave nme the 7.5,
if it had to go that way.

CHAI RPERSON GRI FFI'S: | see. (kay.

BOARD MEMBER ETHERLY: Is it your sense
based on your famliarity wth the surrounding
comunity that -- would that spacing in some way be
somewhat different from the spacing of other

properties in the community or, in particular, on that
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particul ar street?

M5. BLOUNT: The ones that's -- They are

smal | er. The honmes are smaller. They are sem -
det ached. | don't have a front yard or back yard

None of us have -- like | don't have a front porch.
| have |ike a coupl e of -- enough where two peopl e can

stand, but it's not a porch where you can sit and put

a chair there. | have a side porch. The ones with
si de porches -- we have sonme space. Sone of the areas
are alittle smaller than others. | have a picture of

t he actual house where the house that faces the east
is just a one-level house and a basenment. So it's not
that high. They have a front porch. So due to the
different -- the different houses in the nei ghborhood
-- The one that they want to build, they had huge
yards around them

So the scenery is going to | ook terrible,
you know, with this normal house onthis little, teeny
land. It will ook kind of funny.

BOARD MEMBER ETHERLY: (Okay. And as was
i ndi cated by your nother, there is an addition on the
si de of your property which is a sun porch. Correct?

V5. BLOUNT: | have a -- yeah, a sun
porch. Right.

BOARD MEMBER ETHERLY: Ckay. Then in
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terms of other -- the other windows on that side of
your property, there appears one nore w ndow ki nd of
behind that porch, and then you have two upstairs
Wi ndows.

M5. BLOUNT: Right.

BOARD MEMBER ETHERLY: What are those?
Are those bedroom wi ndows?

MS. BLOUNT: The bedroons.

BOARD MEMBER ETHERLY: Ckay, thank you
Thank you, M. Chair.

CHAI RPERSON GRI FFI'S:  Very wel | .  Anyt hi ng
else? Did you want to say anything? Ckay, that's
fine. Good. Any ot her questions from the Board?
Clarifications? Let's go to the applicant then. Do
you have any cross-exam nation? Do you have any
guestions of the witnesses that you just heard?

Let ne ask you one thing. | heard over
and over the applicant kind of saying they went, they
talked to people. They were trying to -- They were
anenable to changing this. Did anyone take the
opportunity in all this concern to actually talk over
some of the issues in placenent?

MS. BLOUNT: Neither one of themtwo, but
anot her gentl eman knocked on nmy door | ast week, and he

gave ne a picture of the type of house they would |ike
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to build, and he told nme what website to go on. He
handed ne this, and to sign a variancy, what website
to go on to actually see the fl oorplan.

So then | said, well, okay, are you going
to be ny neighbor, it's nice to neet you. And he was
like, no, Darcy Flynn owns it, and he just bought it,
but he just doesn't plan to reside there. So | said,
oh, well, you are going to build a house and sell it
to sonmeone else? He was |like, yes, but if |I had any
guestions to call Darcy Flynn. So | was |like -- soif
this is going to be a house that's going to be sold
but not to the val ue of ny house m ght be worth, that
will bring down the property value of ny hone.

CHAI RPERSON GRI FFI'S:  WIIl it?

M5. BLOUNT: Because --

CHAI RPERSON GRI FFI S: How do you know
t hat ?

V5. BLOUNT: They said that, whenever
t here are det ached houses and what ever the recent sold
house -- The recent sold houses, they will pull up
each house that was sold, and that's the prices, the
aski ng val ue of each hone in the nei ghborhood.

CHAI RPERSON GRI FFI'S:  Who i s saying that?

MS. BLOUNT: That's what | talked to

different real estate people.
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CHAlI RPERSON GRI FFI S: So you're saying

that this one with new construction, based on what it
sells for, would actually reduce the value of your
house?

V5. BLOUNT: Ri ght. That's what | was
t ol d. ['"'m not sure. | don't know the rules and
regul ati ons.

CHAI RPERSON GRI FFI'S: (Okay. The bottom
line, youdidn't think you had the opportunity to talk
over your issues with thenf

M5. BLOUNT: Right. He never -- | saw him
yesterday in the street, but | didn't know exactly who
he was. | didn't go up to him

CHAI RPERSON  CRI FFI S: It was just
i nteresting whether there was an opportunity or not.
kay. Ms. MIler, other questions?

V5. DOUGLAS: | have one thing to say.
Can | say sonet hi ng?

CHAI RPERSON GRI FFI'S: Sure.

VI CE- CHAl RPERSON M LLER I'1l wait.

M5. DOUGLAS: When they knocked on ny
door, they knocked on the door --

CHAI RPERSON @RI FFI S: Ckay. "' m not
really -- | have no jurisdiction or ability to change

what has happened. So in terns of the semantics, who
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knocked and they ring the doorbell or were they
dressed poorly -- I'mnot saying you are sayi ng any of
this, but these are a lot of things that | have heard
before, and they are aggressive.

| want to know actually the facts of was
there a possibility -- Wre you able to say, please,
why don't you nove this house 10 feet away from ny
property line, and they said, you know, this is why we
can't. That's all. |[If that didn't happen, | think we
can nove on. | nean, | fully understand your issues,
and | understand the application at this point.

MR. ABREU. That did not happen.

CHAI RPERSON GRI FFI S: Ckay, good. MVs.
Mller.

VI CE- CHAl RPERSON M LLER:  As a fol |l ow up
to that question, when you were saying but why can't
you have the greater side yard on your side instead of
on the other side, I'm not sure whether | am
understanding whether that is an issue anynore,
whet her that goes to the stoop or not. |s the stoop
pl anning to be on your side?

M5. BLOUNT: Yes.

VI CE- CHAl RPERSON M LLER: Okay. Wbul d you
not object if the stoop were on the other side?

M5. BLOUNT: It's still going to be like
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-- | have a six-year-old son. So let's say he's out
pl ayi ng or something, and the ball just -- You know,
by being so close, a ball hits the window. |1'mliable
for everything, because there's not enough --

VI CE- CHAI RPERSON M LLER: My under st andi ng
fromwhat | was hearing today is that it would be 7.5
feet instead of 8 feet.

CHAI RPERSON CGRI FFI'S: Si x-inch di fference.

V5. BLOUNT: Not according to what we
pi cked out yesterday.

VI CE- CHAI RPERSON M LLER: Ckay. \%%
guesti on: Is the stoop an issue for you or not
real ly?

MS. BLOUNT: Well, thenit's also like the
val ue of the fence. You know, if they are using that
door, woul d nmy property be damaged i n any ki nd of way.
Not saying they are unruly neighbors. | don't know.
But since -- You know, that is a possibility. Wuld
| be faced with spending extra noney on that?

CHAI RPERSON CRI FFI S: Isn't that the
reality of any house anywhere anytine? | nean, you
have a nei ghbor on the other side, don't you?

M5. BLOUNT: Well, we have enough space in
bet ween us, |ike she doesn't have a door that cones

out to ny side. | don't have a door for her side.
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Qur porches don't have steps. They conme off right at
the entrance to the yard. So we have no choice but to
cone out the front or the back. W don't have side
ent rances.

CHAI RPERSON GRI FFI'S: Okay.

MR. ABREU. But we do accept that half a
foot is a nodest variance and, if the stoop could be
noved and you are going to approve the house in the
end, that would clearly be the preference.

VI CE- CHAl RPERSON M LLER:  And why i s t hat ?
What is it about the stoop that would --

MR. ABREU. |f you |l ook at the pictures,
the stoop is a substantial structure, and really
causes the whole property to be effectively within
three and a half feet, not seven and a half feet or
eight feet, as required by the code.

So | nean, one thinks about it, for any of
us who are sitting here, if that was the option that
was presented, what would be our choice?

MR LEWS: Excuse me, Ms. MIler. Three
and a half feet, if we can visualize, is literally
al nost the size of this table. Three and a half feet
fromthe stoop to the fence. So what | nentioned, if
we could -- If you do decide to approve this, then M.

Dougl as and Ms. Bl ount woul d |i ke the design to go the
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opposite side, the east side, understanding, though,
that m ght change their plans, because as M. Flynn
had nmentioned earlier, the stoop was comng fromthe
kitchen or something. So | don't know if a stoop is
now comng into a living roomor whatever, but | just
want to make that point. Three and a half feet is
very cl ose.

CHAI RPERSON GRI FFI S: It would clearly
change the entire design. They would have to |i ke put
t he pl ans on the copi er upsi de down and t hen go there,
in reverse.

MR ABREU. Wichis not that difficult to
do.

CHAI RPERSON CRI FFI S: No, | don't think
it'sthat difficult. But | think Ms. MIller isreally
exploring, in all directness, what the i npact of that
is. | think it's understood at this point to that
level. 1s that correct? Excellent. Okay, any other
guestions? Any other questions fromthe Board? Very
wel | . Thank you all very nmuch. W absolutely
appreciate you taking the time to be here.

W are going to, lastly, go to the
applicant for any closing remarks. Then we will see
how we proceed today.

MR.  ABREU Thank you very nmuch for
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listening to us.

CHAI RPERSON GRI FFI'S: I ndeed. Do we have
all the persons that wanted to provide testinony?
W' ve got everybody. Okay, good. Thank you, all of
you.

MR, FLYNN: Thank you. | just want to
respond to a few of the concerns that | heard. As far
as the adverse inpact, I'monly aware of -- | just
want to assure the neighbors that the purpose of the
second visit wasn't totry to change their mnd but to
actually let them know that | amall ears to any --
and that's what | told the gentleman who didn't speak.
If there is anything you want ne to hear, here is ny
nunber, please let me know.

| predict that, perhaps with the exception
of the nice brick house next door, all these other
houses are sem -detached. Yes, they are brick.
That' s nice, but they are sem -detached, and t he ot her
frame houses are -- | predict this will be probably
the nost valuable house on the block other than
perhaps the brick house next door.

| amtroubl ed by the concern that this is
going to be an ugly house. |I'mjust glad that the 14

nei ghbors who supported it saw the picture and said
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it's lovely, it's beautiful, and they think it wll
fit in wonderfully.

|"mnot sureif | amgoingtoliveinthis
house. M plan is to live in it, and when ny
housemate, Tom went and solicited these several a
week or so ago for us, he mistakenly did --

CHAI RPERSON GRIFFI'S: | don't think that
shoul d have any bearing on this application.

MR. FLYNN. Okay. But | assured all the
nei ghbors that | don't want themto support it under
t he m sconception that | amliving there. Assune | am
going to sell it, and they supported it nonethel ess.

| think ny wunderstanding -- | could
doubl e- check, but ny understanding is noving a stoop
to the other side would be a huge problem for the
bui | der, but you know, this is one of those situations
where, given the contention, if it's doable, 1'Il do
it; because if | can nmke the neighbors happy by
nmovi ng the stoop, that kind of thing I am nore than
happy to do. But if it is going to add exorbitant
anounts of costs, | really apol ogize.

It's kind of like trying to save a naple
tree. One neighbor is nad, because we m ght have to
cut down a maple tree. | don't |ike cutting down

trees either, but I try to balance capitalismwth,
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you know, being a good neighbor. And if we can nove
the stoop, we will, but | don't think we should have
to incur tons of costs to reconfigure the whol e house
to have to do it.

| think that's it.

CHAI RPERSON Rl FFI S: Ckay. Good.
Fol | ow-up questions? W will make note, of course,
you did submt in today the -- you just indicated 14,
but I haven't counted themall up, but it is --

MR. FLYNN. | did want to say one other
thing. | can't say for sure about the house next to
nme, the nice brick house, but nost of the other houses
do not conply with these strict standards. They would
not be able to build those houses there today.

My under standi ng i s t hese zoni ng | aws nmake
perfect sense and, if you have uniformty in a
nei ghbor hood, all the houses already conform then
obvi ously you are not going to grant this variance if
all these houses are conformng with the codes. But
as | understand it, the code specifically -- W are
anticipating these situations where otherw se
bui | dabl e | ots becane unbui |l dabl e.

So nost of the houses in this block don't
conform They don't have 20-foot back yards. So |

don't think we are asking for anything that isn't
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al ready existing on nost of these houses.
CHAI RPERSON GRI FFI'S: Gkay, good poi nt.
VI CE- CHAI RPERSON M LLER: | do have one
final one. AmIl correct that you did not discuss your
plans with these particul ar nei ghbors who have cone

forward today?

MR FLYNN: Yes, | did not. | tried.
did not.

VI CE- CHAl RPERSON M LLER:  You tried? But
you are willing to revise your plans and talk to the

nei ghbors to see if you can conme up w th sonething
that is nore acceptable to them Is that correct?

MR. FLYNN. Revise ny plans?

VI CE- CHAI RPERSON M LLER: | thought you
said that you woul d consider putting the stoop on the
other side, if it was --

MR FLYNN: You know, here's what 1'd
prefer. | would prefer not having to comrit to doing
that. 1'd prefer to get the approval for what we are
trying todo. If | talk to the builder and he says it
costs nothing to nove it to the other side, |I'mgoing
to tell himto do it. If he tells ne it costs
$50,000, I'mgoing to tell himforget it.

So| prefer todoit like this. | have no

ideaif he can doit with the stoop on the other side.
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VI CE- CHAI RPERSON M LLER:  Thank you.

MR. FLYNN. And just by clarification, |
tried to speak with the gentl eman yest erday, and based
on his response and knowi ng that his daughter already
opposed, | did not knock on her door. | saw that as
futile.

CHAI RPERSON GRI FFI' S:  Ckay. Good enough.
Board nenbers, we've got an awful | ot of information
bef ore us. Let me hear conments on whether we are
ripe to proceed today or is there additional
information that you would |li ke to ask the applicant,
and set this for decision? M. Etherly?

BOARD MEMBER ETHERLY: Thank you very
much, M. Chair. It would be ny inclination at
mnimm to set this for decision. There are two
poi nts of concern.

| tend to agree with, | believe, the
direction in which the questions of ny coll eague, Ms.
Mtten, were heading with respect to the issue of
exceptional practical difficulty or exceptional and
hardship. | think that is a challenge here, and there
m ght have to be nore information that's useful. But
et me put that aside.

| think there is perhaps a valid question

with respect tothe ANC. | appreciated the di scussion
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of the Chairman as related to our records indicating
that, at m ninmum the notice had been sent out. It is
per haps not al ways the case that, when we send notice
out, it gets to the appropriate ANC. That could be
for a variety of reasons, which conplicate the ability
of the ANC to take the notice in, in a satisfactory
way.

Here, | think we do have an i nstance where
the ANC did take what | felt was an appropriate step
of trying to alert the Board to the fact, albeit
rather | ately, but nevertheless alerting the Board to
the fact that they had not received notice, for
what ever reason. | think that that would be an
appropriate ground for, once agai n at m ni nrum hol di ng
this off for decision making.

| woul d not necessarily say we hold it off
to ensure that the ANC-5A neets, not know ng what
their schedule | ooks like. | wouldn't say let's hold
this off for two nonths, and give theman opportunity
to meet. Understanding where we are in terns of the
nmont h of May, our decision neeting for the next nonth
comes up relatively quickly.

Al that to say, M. Chair, at m ni num|
woul d suggest holding off on decision today and

setting this for decision. That would be ny
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i nclination.

CHAI RPERSON GRI FFIS: M. Mller?

VI CE- CHAl RPERSON M LLER: M. Chai rman, |
woul d agree with M. Etherly. | think there are good
reasons to put this off, maybe even until the June
deci si on maki ng neeti ng.

There seemto be -- At least in ny mnd,
there is a question of what nunbers we are even
dealing wth. There seem to be changes in
guantifications with respect to how that stoop is
calculated. So | think, for one reason, we need to
get accurate nunbers in.

| think also, with respect to what M.
Etherly and Ms. Mtten said, with respect to the
practical difficulty question | think that the
applicant should better address with respect to each
variance that it is seeking why it would be unduly
burdensonme to conply with the restriction that is
i mposed in the regulation.

| think that would provide a good
opportunity for the applicant to go and talk with the
nei ghbors to see whet her the design can be changed to
have less -- well, to be nore acceptable to the
nei ghbors and what the costs night be. He doesn't

know that at this point.
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Al so, it would be useful to himto go back
to the builder to find out if it is unduly burdensone
to make certain changes. He wasn't able to really
address that today, and this would give the ANC the
opportunity to weigh in.

Even t hough | think that, certainly, under
our regul ations they were provided sufficient notice,
it is a good idea to hear fromthemwhen we can, and
we are not delaying the schedule for them but
delaying our decision wuld allow them this
opportunity. | think that woul d be val uabl e.

CHAI RPERSON GRI FFI'S:  Good. Thank you
| agree with you in terns of the variances and
addressing themfor each of the el enents that we have
tal ked about. That was, of course, the parking, the
rear yard and the stoop and howthat's cal cul ated, and
getting that in, | think, and keeping the record open
for that.

| think we ought to be very clear that it
is making that variance test that is of utnobst and
critical inportance here, not to nmke sure that
everyone agrees and this comes in with no controversy.
W are not adverse to hearing applications that are
opposed, but we need to get to the fact of the matter

of howit makes the test or doesn't.
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So I think the direction that we should
out is, absolutely, you should now -- you have heard
some substantive i ssues by the nei ghbors. Coul d those
be accommodat ed that would reduce the variances that
are actually required, and then deal with it in that
sense, or maybe it isn't. Maybe it is too burdensone,
but I don't want to set off on sonething that actually
coul d never be reconcil ed. But | think that nakes
sonme sense.

| think we would | ook for a decision in
the June neeting which, of course, is the first
Tuesday in June. | would | ook for the cal cul ati ons of
all of the conmputations of the | ot occupancy and al so
t he side yard di nensi ons.

It may al so be explored, | think, noving
it to make one side yard conpliant, which doesn't seem
to be that burdensone as in terms of nmaking two not.
Why not make one. But that needs to be weighed on
what that actually does and what that setting about
the property is. Again, the rear yard and how it is
cal cul ated, and with that back porch, whether covered
or uncovered; and there it is. And then the parking.

You indicated yourself that you may want
to provide parking. Perhaps that shoul d be expl ored,

how it would be done and how it would be secured for
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the utilization of that property.

MR. FLYNN; Ckay.

CHAI RPERSON GRIFFI'S: Let ne openit upto
others then. What else do we have?

COM SSIONER M LLER | would just liketo
share, if we are sending the applicant back, that
based on what is in the record so far, | don't think
that the variance test for each of the variances has
been met. | want you to know that that's what this
Board nenber thinks in deciding how you proceed.

A lot of what we heard about practica
difficulty has been created by your choice of using a
nodul ar type product, and that is self-inposed. So |
think you need to be real clear that a self-inposed
hardship is not one that qualifies to neet the
vari ance test.

So when you are addressing these issues,
it has to be why a house coul d not be designed to neet
the | ot occupancy requirenents, for instance, and the
rear yard and so on, not how this particular product
coul d be adapt ed.

CHAI RPERSON GRI FFI'S: Let's explore that
alittle bit, because | don't want to send the w ong
nmessage, because it is not ny understanding that

practical hardship or self-created hardship goes to
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this at all, but rather it goes to a use variance.

| am not sure where the threshold woul d
st op.

COW SSI ONER M LLER:  Well, the issue is
that the wunusual <condition gives rise to the
exceptional practical difficulty. In this case, sone
of what we heard -- not all, but some -- is that M.
Flynn's choi ce of housing type is what is giving rise
tothe practical difficulty. And that was ny basic --

CHAI RPERSON Rl FFI S: That you want to
have a front door could rise to a practical
difficulty. [|I'mnot sure. How would we ever stop?
Where is our judgnment that it is self-inposed or not,
and where is it that precludes it froml ooking at, for
area variances, a decision that is made as creating
part of -- as creating the elenent of practical
difficulty? That's my confusion.

COW SSI ONER M TTEN, Because t hat doesn't
ari se fromthe uni que condition of the property. That
arises fromoutside the property. So the thread is
m ssi ng.

CHAI RPERSON GRI FFI'S: But in this case, |
think we then need to deny this outright, because
based on the fact that they have a mninmm |ot

di rension, they are choosing -- and it is a self-
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i mposed difficulty -- to build a house on a
subst andard di nensi oned | ot.

By the sane argunent, and which we shoul d
be able to rest on the same argunent all the way to
every application -- by the sane argunent, we would
have to say, no, you can't choose to build a house on
this site, because you don't have to. Wy should you
have to build a house? It's your decision
Therefore, it is a self-created difficulty.

COMM SSI ONER M TTEN: | think you are
taking it to an extrene that is --

CHAI RPERSON GRI FFI'S:  But we have to take
it to extrene, because every case will be seen before
us. This is what we will hear all the tine then.

VI CE- CHAI RPERSON M LLER:  Could | junp in
here, because | think the problemis that Ms. Mtten
may be using these buzz words that are bothering us,
and | understand exactly where you are going.

It is not that it is a self-inposed
hardship to build a house on this property. She is
saying they are choosing a nodul ar, and maybe they
don't have to choose a nodul ar.

| think that that goes back to the
Glmartin whereas it says conme back and tell us why it

i s unduly burdensone to use a different -- to build it
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differently other than nodul ar.

COW SSIONER M TTEN:  That is what | am
sayi ng. Wat you have rendered in ternms of what |'ve
said is correct. |It's not that they have chosen to
build a house. It's that they have chosen to
constrain thenmselves by selecting a nodul ar product
that is not flexible.

VI CE- CHAI RPERSON M LLER: Ri ght . So he
could cone back and say, well, if he didn't choose
that nodular, it would cost a mllion dollars nore,
and that's why he has to use the nodular, or
something. You want to know why -- W want to know
why it is unduly burdensone to do it anot her way. Wy
do you have to do it that way? There nay be a very
good reason, and we don't have it in the record. |Is
that right? Okay.

COM SSIONER M TTEN:  That's right. But

| just want to nmake it clear that, you know, | ust

saying, well, the nodel only comes in 24 feet, it
doesn't conme in 23 feet -- that's not going to get it.
You know, that's not what we will neet the test.

CHAI RPERSON GRI FFI'S:  Good.
MR. FLYNN. Can | just ask, on the ANC
Being a former ANC, I'mall for conmunity input and

weighing in. At the sane tine, if your letter was
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sent to the ANC and, despite our posting, are you
saying that you are still going to let themweigh in
and have a hearing and -- we have to go through that
hoop now, even though they just got your letter and
didn't do it?

CHAI RPERSON @RI FFI S: That's not ny
under st andi ng.

MR. FLYNN: Can you just verify whether or
not they received your notice?

CHAI RPERSON GRIFFIS: | did. It's in the
record. W sent it. That's what is required.

MR. FLYNN: They claimthey didn't get it,
and there seens to be sone issue of whether they
actually got it.

VI CE- CHAl RPERSON M LLER: | was suggesti ng
that -- and | think M. Etherly was al so -- just that
the record be left open if they want to submt
something, and it is up to you and the ANC whet her
t hey have hearings, don't have hearings, whether you
have any conmmuni cation with them whatsoever. That's
really not our issue. W are just |eaving the record
open if they want to submt sonething.

BOARD MEMBER ETHERLY: | would agree
entirely, M. Chair. | think there has definitely

been somewhat of a spirit of trying to encourage
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di al ogue and cooperati on and comruni cati on around t he
subj ect property. To the extent there is additional
ti me bet ween now and our June deci sion neeting, if the
ANC can pull its act together and have sonme di scussi on
or get some conmunication to us, great. But | would
definitely not -- It would not be ny posture to hold
of f in any way.

MR FLYNN: All I would ask on that
comment is, again from ny experience as an ANC, the
vote i s the handful of people that show up; and it is
whoever is better at drumming up people to support
their position. You know, | hope it doesn't trunp the
14 peopl e who already said it | ooks great, and signed
in support who can't go to the neeting.

CHAI RPERSON GRI FFI'S: | think this Board,
in all its applications, wll Ilook at all the
information that's accunulated in the record, and go
to the fact base of how does it meet the test or not.

Ms. Mtten was definitely -- Al of us
have said, and given you direct direction to
reenphasi ze your case and how you neet the test.
That's what this all conmes down to. Ckay.

Anything else then? Very well. Ms.
Bai | ey, would you m nd goi ng over the schedul e?

ZONI NG SPECI ALI ST BAI LEY: Sure, M.
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Chai r man. | spoke with someone in the ANC office
yesterday, and | do -- | believe their next neetingis
May 25. So with that said, is it possible for the
applicant to submt sonething to the Board and to the
ANC by May 23, and then -- M. Chairman, are you
| eaving the record open a response fromthe ANC?

CHAI RPERSON GRI FFI' S: Yes.

ZONI NG SPECI ALI ST BAI LEY: Yes,
absol utely. | should know that. So, sir, is it
possi ble for you to have sonet hing by May 23rd?

MR, FLYNN: Sur e. What is it that you
need?

ZONI NG SPECI ALI ST BAI LEY: The thi ngs t hat
t he Board just spoke about.

MR FLYNN: Oh, sure.

ZONI NG SPECI ALI ST BAI LEY: Okay. And, M.
Chai rman, the ANC, therefore, will be neeting on the
25'"" of May, and June 3 woul d be a response fromthe
ANC.

CHAI RPERSON GRI FFI'S:  And what is the date
of our neeting?

ZONI NG SPECI ALI ST BAI LEY:  June 7'M

CHAI RPERSON GRI FFI' S: The sevent h of June?

ZONI NG SPECI ALI ST BAI LEY: Yes, sir. M.

Chai rman, were you leaving the record open for M.
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Valerie Douglas to file something as well, or the
per son who spoke on her behal f?

CHAI RPERSON GRIFFIS: It didn't come up
| don't see any reason why we couldn't have a witten
submi ssi on

CHAI RPERSON GRIFFI'S: | don't think I am
hearing all of it. The persons that testified today
-- keeping the record open so they can submt. l's
t hat what you are asking?

ZONI NG SPECI ALI ST BAI LEY: Yes, M.
Chai r man.

CHAI RPERSON GRI FFI S: | don't have any
difficulty with that, unless Board nenbers oppose
that. They can certainly -- Hopefully, they will be at
the ANC neetings also and participate in that. Like
you sai d, you know, we are going to -- we will keep it
on track for the facts that go to the test and the
variance. But | think it would be very appropriate to
keep it open for that.

ZONI NG SPECI ALI ST BAI LEY: Vel l, that
bei ng the case then, a June 3 deadline would al so be
applicable to the neighbors as well. M. Chairman
did you need for me to repeat any of this?

CHAI RPERSON GRI FFI'S: M. Flynn, are you

clear on the dates?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

96
MR, FLYNN. |I'msorry, the June 3 is --

May 23, subnit sonething to you and t he ANC addr essi ng
your concerns. The meeting will be the 25'", and then
June 3 is the deadline -- I"'msorry, for?

ZONI NG SPECI ALI ST BAI LEY; The nei ghbors
and the ANCto file their responses to the Board, and
then June 7 is the Board's deci sion.

CHAI RPERSON GRI FFI'S:  Right. So anyt hing
el se after the ANC neeting that you want to submt,
you need to submit it in by the 3. W won't be able
to accept nuch else into the record -- anything el se
into the record past the 3" of June.

MR. FLYNN: And we are to be here agai n on
the 7'"?

CHAI RPERSON GRIFFIS: And | will clarify
t hat . It's an excellent question. On the 7'" of
June, this is set for public nmeeting, and that is our
deci sion nmaking. There is no additional testinony.
There won't be any other information taken into the

record. You are, obviously, welconme to be here in

per son.

It will be the tine that we will call the
case. We will reviewall the facts in the case, and
we will deliberate on those elenents of the test and

whet her this application makes it or not. Then there
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will be a notion either to approve/deny, and then we
will nmove on fromthere. Make sense?

MR FLYNN:.  Yes.

CHAI RPERSON GRI FFI S: Good. Anyt hi ng
el se, Ms. Bailey? Anything else for the norning?

ZONI NG SPECI ALI ST BAILEY: No, that's it.

CHAI RPERSON GRIFFI'S: Very well. Thank
you all very much, and thank you all for com ng down.
| hope you understand the schedule. |f anyone has any
process questions, certainly, you can call on the
O fice of Zoning and get clarification of schedul e and
submi ssi ons.

Good, thank you all very nuch. |If there
is nothing else, then let's adjourn the norning
sessi on.

(Wher eupon, the foregoi ng proceedi ngs went

off the record at 11:31 a.m)
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AFTERNOON SESSI ON

Time: 1:29 p.m
CHAI RPERSON CRI FFI S: Good afternoon,
| adi es and gentl enen. Let me call to order the
af t ernoon session of the 17'" of May, 2005. This is
the Board of Zoning Adjustrment of the District of
Columbia. M name is Geoff Giffis, the Chairperson.
Joining ne today is the Vice-Chair, Ms. MIller, and
our esteened coll eague has left us. M. Etherly wll
be right back with us. Representing the Nationa
Capital Planning Commi ssion is M. Mann, and with us
this afternoon fromthe Zoni ng Cormi ssion is M. Hood.
Copies of today's hearing agenda are
avai |l abl e for you. They are | ocated on the wall where
you entered into the hearing room
Let me just make note. W are being
recorded in two fashions. Al proceedi ngs before the
Board of Zoni ng Adjustment are recorded, and they are
done so by the court reporter, who is sitting on the
floor to ny right, who is creating the official
transcri pt.
W al so bei ng broadcast |ive onthe Ofice
of Zoning's website. So attendant to both of those,
we ask several things. First of all, | ask that

peopl e turn off cell phones and beepers at this tine,
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so we don't disrupt people giving testinony or the
transm ssi on of our proceedi ngs.

Addi tionally, I would ask that people fill
out two witness cards. Wtness cards are avail able
for you at the table where you entered into the
hearing room and also the table where you wll
provi de testinony. Those two cards go to the recorder
prior to comng forward to speak to the Board.

When coning forward to provide testinony,
you will need to state your nane and address for the
record. You can do this once. Gbviously, that is so
that we can give you all the credit on the transcri pt
for that which you will say.

The order of procedure for special
exceptions and variances is: First, we hear fromthe
applicant, their case presentation and all their
Wi t nesses. Second, we hear governnent reports
attendant to the application, Ofice of Planning,
Department of Transportation and the |ike. Third, we
will hear fromthe Advisory Nei ghborhood Comm ssi on.
Fourth woul d be persons or parties in support of the
appl i cation. Fifth will be persons or parties in
opposition to the application. Sixth, finally, we
wWill returnto the applicant for their closing remarks

and/ or rebutt al testinmony and wtnesses and
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sunmat i ons.

Cr oss- exam nati on of Wi t nesses is
permtted by the applicant and parties in a case. The
ANC within which the property is located is
automatically a party in the case and will, obviously,
be, therefore, able to conduct cross-exam nation.
Not hi ng precludes this Board fromlimting the tine of
cross-exam nation, the jurisdiction or the direction
of cross-exanm nation, and I will be very directive of
that, if need be. But we wll take that up
specifically as is needed.

The record wll be <closed at the
concl usi on of the hearing on each case, except for any
mat eri al that we specifically request, and we are very
specific on what is to be submtted and when it is to
be submtted into the Ofice of Zoning. O course,
after that material is received, it should be fully
under st ood t hat no ot her i nfornati on woul d be accept ed
into the record on any case proceedi ngs, and t hat that
woul d nean that the record is finally cl osed.

The Sunshine Act requires that this Board
conduct its hearings in the open and before the
public. This Board may enter into executive session,
both during or after hearings on a case, and that

would be for the purposes of review ng records or
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del i berating on cases. This is in accordance with our
rules, regulations, procedure, and it is also in
accordance with the Sunshine Act.

W will nake every effort to concl ude our
af ternoon by six o' clock. W do have two itens on the
agenda, and we will get right to it.

At this tine, let me say a very good
afternoon to Ms. Bailey on ny very far right with the
Ofice of Zoning, M. My also with the Ofice of
Zoning on the dais with us today. M. Mnroe is with
us representing the O fice of Attorney General.

| am going to ask all those people
pl anning to give testinony today if you would pl ease
stand and give your attention to Ms. Bailey. She is
goi ng to swear you in.

ZONI NG SPECI ALI ST: Pl ease raise your
ri ght hand.

(Wtnesses sworn.)

CHAI RPERSON GRI FFI S:  Good. Thank you al
very much. Thank you, Ms. Bailey. Let us now nove to
whet her there are prelimnary matters for the Board's
attention. Prelimnary matters are those whichrelate
to whether a case wll or should be heard today,
requests for postponenent or wthdrawals, whether

proper and adequate notice has been provided. These
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are elenments of prelimnary matters that we can bring
up at this tinme.

Ms. Bail ey, again a very good afternoon to
you. Are you aware of any prelimnary matters?

ZONI NG SPECI ALI ST BAILEY: M. Chairnman,
to everyone good afternoon as well.

Yes, sir, there is, and it concerns the

first case of the afternoon. It is acivil infraction
matter. M. Chairnman, |'msorry.

CHAI RPERSON Rl FFI S: | turned your
m crophone off. I'mterribly sorry.

ZONI NG SPECI ALI ST BAILEY: Thisis acivil
infraction matter. The O fice of Zoning assigned
nunmber i s 03-0002, and the matter concerns a M. Janes
McRae versus Department of Consuner and Regul atory
Affairs, and there is a request for this case to be
continued for an additional 30 days.

Very well. Ms. Bailey, is it your
understanding that two itens involved in 03-0002 can
be taken up as prelimnary matters or do we need to
call the case?

ZONI NG SPECI ALI ST BAILEY: It is a request
for continuance, M. Chairman. |f you would |like for
nme to call it, I will be nore than happy to do so.

CHAI RPERSON GRI FFI S: Ms. Monroe, can we
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take up the prelimnary matters without calling this
case? kay, we've taken up too nuch tine. |'mjust
trying to save tine.

M5. MONRCE: | think you can do it either
way. You can do it either way. | don't see why it
matters that much, to be perfectly honest with you.

CHAI RPERSON GRI FFI'S: Let's call it. | am

going to dispense with ny opening for a civil

infraction, and we wll just call the case, M.
Bailey, if you don't mnd. Then we will take it up.

If, in fact, we do nove ahead and hear
this case this afternoon, then | will go back to ny

opening and go through an entire hearing procedure.
Ckay.

ZONI NG SPECI ALI ST BAI LEY: Okay. This is
a Cvil Infraction matter, and the nunmber is 03-0002,
and the matter concerns James MRae versus the
Department of Consuner and Regulatory Affairs for
storage of vehicles without a Certificate of Cccupancy
permit at premises 3213 11'" Street, N W The
property is zoned R4, and it is located in Square
2845, Lot 813.

| think M. MRae is in the audience.
Wul d you pl ease have a seat the table, sir.

CHAlI RPERSON GRI FFI S: If | could ask all
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the parties to conme up, please. You are going to need
to identify yourself for the record. Take your tine.
Make yourself confortable. Have a seat. | am going
to need you to turn your mcrophone on. Thank you.

MR McRAE: | amJanes McRae. | reside at
2823 11'" Street, N.W

CHAI RPERSON GRI FFI'S:  Very well. Sir, we
have a notion to postpone this and reschedule it or,
as the lawers say, an enlargenent of time. W do
also have an opposition to that notion and,
additionally, a notion to dismss. Are you aware of
all this information in the record?

MR. McRAE: Some of it, yes.

CHAI RPERSON GRI FFI'S: Wi ch sonme of it?

MR. McRAE: The sane information that |
had when | was here before. Since then, |I had hired
a new |awer, and he had been handling it, and |
di dn't know anyt hing about it until he called ne | ast
night. He is out of town, and asked nme to conme down
here today, and he informed ne that he had filed a
not i on.

CHAI RPERSON GRI FFI'S: Okay. There it is.
Board nenbers?

BOARD MEMBER MANN: It sounds |like a very

simlar situation that we had | ast time. That doesn't
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really shed a whol e | ot of information on our deci sion
maki ng process except for the fact that M. MRae
doesn't appear to have any representation again.

CHAI RPERSON @RI FFI S: | ndeed. I
appreciate that, M. Mann, and in addition, it seemns
that the comunication wth -- or the poor
comuni cati on between |egal representation is being
fallen upon as to why it is not ready to proceed
today. M. Etherly?

BOARD MEMBER ETHERLY: Thank you very
much, M. Chair. | would also agree. | believe we
had what was very inportant and very pointed
di scussion at our earlier proceeding regarding this
infraction about the desire, | felt unequivocally, of
this Board to nove forward i n a decisive way, one way
or another in terms of noving this case today.

| think we were fairly clear with respect
to our desire for the appellant to secure counsel
ensure that your rights and that your interests would
be adequately protected by securing counsel for this
proceeding. | think the Board was very generous with
the tinme that it afforded you to do that.

Wil e | perhaps can understand that there
are difficulties that arise from a scheduling

standpoint, | think thereis alittle bit of a two-way
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street that this Board has to give sone consi deration
to with respect to, one, ensuring that you have an
opportunity to adequately protect your rights, but
al so ensuring that the business of this Board can
continue to nove forward.

| am just quite clearly -- | won't say
clearly, but | just can't say it unequi vocal |l y enough,
M. Chair. | think we are at a point where we have to
nove forward and dispense with this case, because |
just don't see the novenent in a fashion that is
sati sfactory. I wish it were otherw se, but once
again | think the Board was very generous at its
earlier proceeding to grant the first continuance.
But we were very clear, as was noted in the opposition
filing filed by the District of Colunmbia -- we were
very clear t hat there would be significant
consequences if there were not a readiness to nove
forward, and | think we are at that juncture, M.
Chair. Thank you.

CHAI RPERSON GRI FFI S: | would agree.
Thank you. Ohers?

VI CE- CHAl RPERSON M LLER: | woul d concur.
The reason that the appellant gave for wanting nore
time is that the appellant recently retai ned counsel

who is investigating the matter and needs an
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enlargenent of tinme in which to file the necessary
pl eadi ngs due in this nmatter.

It's just saying he needs an enl argenent
of tinme, because he needs an enl argenent of tinmne.
nmean, there is no good reason that was offered for
this enlargenent of time request. So | concur, and
think that we were quite clear the last tinme in
granting 60 days. That's a good anount of tine in
which to retain counsel and get the representation
needed in this case.

| also note that this case is grounded in
appellant's failure to respond to notices in the
underlying case. So | think there is a pattern here
of just not responding, and | think that the end
shoul d conme at this point.

CHAI RPERSON GRI FFI S: |  would agree,
al t hough just one side note or snmall note on what you
have just stated. Exhi bit Nunmber 16, of course,
indicates that the attorney is indicating that they
are out of the jurisdiction during the week of the
17'".  1'mnot sure what that neans, necessarily. But
| tend to agree with you that, last we left this three
nmont hs ago, it was to go find an attorney that could
be presented. The date was set. It has al ways been

set for three nonths. Certainly, that woul d have been
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the initial threshold criterion: Are you going to be
avai l able the day of the hearing, and then can you
prepare the case?

So | think M. Etherly and yourself and
M. Mann have said it accurately enough. | think we
ought to take up a notion. Yes?

VI CE- CHAl RPERSON M LLER: | just want to
say that, even if you are outside the jurisdiction, it
doesn't nean at this date you couldn't have filed the
pl eadi ngs. W didn't have any reason why the
pl eadi ngs weren't fil ed.

CHAI RPERSON GRI FFI'S: R ght. Wl said.
| absolutely agree. kay.

MR MRAE: Excuse ne. | was inforned
| ast night that he did file a pleading of sonme type.
He did notify the Board that he woul d be out of town,
and he notified the Board in a tinmely fashion. He
also told ne he sent two copies to the Board.

CHAI RPERSON GRI FFI'S:  Two copi es of what?

MR. McRAE: Two copies that he would be
out of town or whatever he had to file.

CHAI RPERSON GRI FFI'S: | understand that,
and | think, absolutely, in the first time around on
this and we had the request for postponenent because

he was going to be out of town, certainly it would
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have been well received and probably taken up, as it
was in the past continuances on this case. But to
come at it again --

MR MRAE: | did. | hired a counsel, but
| don't have any control on, you know, his com ng and
going. | did hire counsel

CHAI RPERSON GRI FFI'S:  You pay him don't
you? Do you pay hin®

MR. McRAE: Sure, | pay him

CHAI RPERSON CRI FFI S: That's all the
control you need. | would say you have total control
over him

MR. McRAE: (kay.

CHAI RPERSON GRI FFI S: Al right. What

el se?

VI CE- CHAl RPERSON M LLER: Just to clarify,
the attorney did file a -- What he filed was a notion
for an enlargenent of tine. He didn't file the

pl eadings that were required under our briefing
schedul e.

CHAI RPERSON GRI FFI'S:  Unl ess you are awar e
of sonething else that he filed.

BOARD MEMBER ETHERLY: M. Chair, | think
it probably woul d be appropriate at this point to nove

denial of the appellant's notion for enlargenent of
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time. | will perhaps just |eave the notion at that,
as opposed to saying anything else, and invite a
second.

CHAI RPERSON CGRIFFIS: Good. Is there a
second?

BOARD MEMBER MANN:  Second.

CHAI RPERSON CGRI FFI' S:  Thank you, M. Mann.
Speak to the notion, M. Etherly?

BOARD MEMBER ETHERLY: Thank you very
much, M. Chair. | think, as was stated earlier, |
think the Board was very generous at its first
proceeding with regard to providi ng a conti nuance. |
spoke very strongly, because | was concerned about the
absence of counsel at that particular juncture, and
felt that it would be appropriate to ensure that you,
M. MRae, had an opportunity to protect your rights
and your interest here.

| think, as was i ndicated by the Chair, 60
days, in ny thinking, was anple time to secure
representation and ascertain that that individual
woul d be able to be here and be responsive to the
pl eadi ngs and to all the issues that have been raised
in the case of this infraction.

As Ms. M|l er indicated, what we have from

the attorney that you retain sinply doesn't offer
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enough of an argunment in any conpelling way for a
continuation at this particular juncture, once again
a second continuation. | think -- | just think it
woul d have been a very basic step for | egal counsel to
at mninmumtake a |l ook at this record and see that the
Board was very clear and very strident inits | anguage
about wanting to nove forward today.

That, in part, perhaps in significant
part, is definitely an issue that you should take up
wi th that individual that you retai ned, because he has
put you in a very difficult position, one which | fear
is not going to go very well for you at this
particular tinme. But |I think also there is another
conmponent here, in that there is a little bit of a
responsibility on your end to ensure you secure
representation that is going to be able to be here and
stand at that table for you.

It is an unfortunate circunstance, but
think this Board was very clear, once again, inits
| anguage about its posture, if it were confronted with
anot her continuance, which is what we have today.

| take very seriously any kind of
circunstance that results in sonmeone's issue not
getting aired before this body, but | think, once

again, we were very, very clear about what the
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consequences woul d be in the absence of an ability to
nmove forward, and in the absence of conpelling
argurment for not nmoving forward today | just don't
think it is appropriate for us to hold on any | onger
to this case.

Thank you, M. Chairman.

CHAI RPERSON CRI FFI S: Thank you, M.
Etherly. W are under a notion now. So | can't take
additional testinmony from you, but we will have a
nonment after this.

Let ne just also reiterate, M. Etherly,
and | think it is inportant to note, that it is not
just not having representation today or not being
her e. The appellant mssed filings, and m ssed
filings back fromMarch 16, 2004, April 14, 2004, and
then last our continuation of which we were very
specific, and the transcript shows that. They m ssed
an April 26, 2005, filing and briefings on the 10th of
May .

So it's not just that, oh, there is an
energency; | got called out of town. Three nonths in
which we set this off to have it prepared to go, and
set our schedule for you to utilize it have not been
met .

Further? Anything el se?
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COWM SSI ONER  HOQD: M. Chair, | would

just concur with what | heard. Also, when | |ook at
the transcript, as was stated by both you and all of
nmy col | eagues, you all were very cl ear exactly, if you
were faced with anot her continuance, what the outcone
woul d possi bly be.

Moreover, to nme, that's a slot that
sonmebody else inthis city could have gotten, because
| believe that it takes, what, 40-50 days -- | don't
know how long it takes, but it takes a long tinme for
peopl e to get on this agenda, and | think that we wil|l
be doing a disservice to the citizens of the city and
t hose who want to cone down in front of this Board if
we continue. So | amin agreenment with everything I
have heard.

CHAI RPERSON CGRI FFI' S:  Thank you, M. Hood.
Appreci ate that, and excellent words. kay, if there
is nothing further, then we do have a notion. It has
been seconded. | would ask for all those in favor to
signify by saying Aye. (Qpposed? Abstaining? Very
wel | .

Ms. Bailey, why don't we record the vote
and the notion to deny the enl argenent of tine and the
conti nuance of the hearing.

ZONI NG SPECI ALI ST BAI LEY: M. Chairnman,
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the vote is five-zero-zero. M. Etherly made the
notion. M. Mann seconded. M. Giffis, Ms. Mller
and M. Hood are in agreenent to deny the notion for
enl argenment of tine.

CHAI RPERSON GRI FFI S:  Ckay. M. MRae, of
course, we have denied the notion for a continuance on
this. D d you have sonething that you wanted to say?

MR. McRAE: Doesn't nake sense to say it
nNow.

CHAI RPERSON GRI FFI S: It always nakes
sense tosay it. | will give you the opportunity. W
do have one nore thing to take up on this, and that
will be whether we disniss this with prejudice or not.

MR. McRAE: Well, sinply, yes, | went out
and hired an attorney. | had no idea the attorney was
out of town until nine o'clock last night when he
called ne and told nme he was out of town and for ne to
show up down here today. So that's it. That's all |
could do. | hired the man

CHAI RPERSON GRI FFI S: And | understand
t hat . | think the Board understands that, but --
Vell, we alsorecall last tinme you were here, you said
the same thing. You weren't sure why your attorney
didn't file anything, and you got here that day three

nmont hs ago and said, well, | didn't know ny attorney
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hadn't represented nme for two weeks now and what ever
it was.
So I' mnot sure how -- What do we do next?
If we give you 60 nore days, there is nothing that
shows that we woul d actually have anything different.
MR MRAE: | have an attorney now.

Bef ore, what had happened was t he attorney quit on ne,

and | had no idea the attorney had quit. | had no
i dea, none whatsoever. If 1 hadn't been hand
delivered a |l etter on the Saturday night, | woul d have

came down here on the Tuesday and got blindsided,
because | had no idea what was goi ng on

CHAI RPERSON CGRI FFI S: Ckay. Al right.
| certainly understand the circunmstances. Perhaps the
| esson | earned is to make frequent and often calls to
t he attorney and see what they are doi ng and what t hey
are thinking. But let's nove ahead in that respect.

| believe we should take up, as we have a
notion before us fromthe DCRA in this case asking us
to dismss with prejudice the appeal before us. 1"l
t ake di scussion on that.

VI CE- CHAI RPERSON M LLER:  Second.

CHAI RPERSON GRI FFI'S: Ch, sure, we'l |l take
it up as anotionto dismss with prejudice. | would

ask for a second.
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VI CE- CHAI RPERSON M LLER:  Second.

CHAI RPERSON CRI FFI S: Thank you, M.
MIller. D dyou want to speak to it?

VI CE- CHAl RPERSON M LLER: | woul d support
nmoving to dismiss wth prejudice, because the
appellant had failed to present a case after being
gi ven several opportunities.

As a secondary reason, | don't know that
this is shared by the Board, but | also believe that
t his deci sion may not even be properly before us, as
it is an appeal of appellant's failure to respond to
notices of an infraction and, therefore, not being
granted a hearing under 16 DCMR, Section 3102.1 and
3102. 3. But | don't think we need to reach that
i ssue, but that is part of -- Part of ny reasoning
here is | just don't think that this case deserves to
go forward at all.

No case has been presented to us, and |
don't believe that it is properly before us, to begin
with, that it even has -- the appeal really is about
a zoning issue. It is really about not getting a

heari ng before anot her agency.

CHAl RPERSON  CGRI FFI S: | nt er esti ng.
O hers? Okay. | totally agree on the first part. On
the second, in terns of our jurisdiction, | don't
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think that has been net and should not reflect a
definitive decision, as you have said. | think that
was, in fact, a mmjor part of the substance, if not
just the prelimnary aspects of this civil infraction,
was cl arifying whet her we woul d be able to hear that,
based on the fact that it was a zoning i ssue but cane
at us al nost secondarily under the guise of a zoning
i ssue, but was appeal i ng not being able to be heard in
another -- | thought it was going to be fascinating,
but there it is. W are not going to hear it at this
point, as it woul d appear.

kay. If there's no other further
deli berations by the Board, we do have a notion to
dismiss with prejudice. I1t's been seconded. | would
ask for all those in favor to signify by saying Aye.
Opposed? Abstaining? Very well.

Ms. Bailey, if you wouldn't m nd.

ZONI NG SPECI ALI ST BAILEY: M. Chairnman,
you nmade the notion?

CHAI RPERSON GRI FFI' S: Yes.

ZONI NG SPECI ALI ST BAI LEY: The Board has
voted five-zero-zero to dismss the case -- wth
prej udi ce, M. Chairnan?

CHAI RPERSON GRI FFI' S: Yes.

ZONI NG SPECI ALI ST BAI LEY: M. Giffis

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

119

made the notion. Ms. MIler seconded. M. Mann, M.
Etherly and M. Hood are in agreenent, and a notion
order will be forthcom ng.

CHAI RPERSON @RI FFI S: Good. Thank you
very nmuch. M. MRae, clearly we were hoping for a
di fferent processing today, but that hasn't been able
to cone to fruition. So | bid you a very good
afternoon, sir.

MR. McRAE: Thank you.

CHAI RPERSON CGRI FFI' S:  Let's nove ahead and
call the next case.

ZONI NG SPECI ALI ST BAI LEY: Application
Nunber 17322 of Intrepid, 2501 Acquisition LLC,
pursuant to 11 DCVR 3104.1 for a special exception to
allow the regul ations applicable to that portion of
the lot to be located in a less restricted use
district to be extended to that portion of the ot in
a nore restrictive use district under Section 2514,
and a special exception from the roof structure
setback requirenments under Subsection 411.11, and
pursuant to 11 DCMR 3103.2 a variance fromthe fl oor
area ration requirenments under Subsection 771, a
variance from the | ot occupancy requirenents under
Section 772, a variance from the residential

recreation space requirenments under Section 773, a
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vari ance fromthe rear yard requirenments under Secti on
774, and a variance fromthe court wi dth requirenents
under Section 776, for the construction of a m xed use
-- that's a residential retail building.

The property is locatedin C2-Cand R-5-B
District at prem ses 2501 Pennsyl vania Avenue, N W,
al so known as Square 14, Lot 73.

M. Chairman, thereis arequest for party
status in this case.

CHAI RPERSON GRI FFI'S: I ndeed. Let's take
that up at this point. M. Kahlow? Present. Board
nmenbers? Actually, Ms. Kahlow, if you wouldn't mind
com ng forward, we will just have you state your nane,
address for the record. | think the Board m ght have
some guestions, and then we wll have the
representative of the applicant cone to the table
al so.

M5. KAHLOWN Shall | begin?

CHAI RPERSON GRI FFI'S:  Yes, pl ease.

M5. KAHLOW | am Barbara Kahlow. | live
at 800 25'" Street, N. W, Washington, D.C. 20037

CHAI RPERSON GRI FFI S: Excellent. Thank
you. Cbviously, with your filing -- not obviously.
Wth your filings, it is clear that you have been part

of this process since, oh, perhaps before 1991, but
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that's as far back as nmy nenory will serve.

That being said, people had standing in
the previous cases. Wat is of pertinence for us is
the instant party application request. Can you add
onto t he subni ssion that you have done today, whichis
Exhibit 32, to speak about how you woul d be uni quely
or distinctly inpacted outside of other individuals in
the i mmedi ate area or general public?

M5. KAHLOWN |'mnot sure exactly what you
are |looking for. However, | did ask our forner
counsel that represented us in the litigation of the
two law suits what his understanding was, and his
understanding -- | have a nmenorandum for you, if you
would like it -- is that the agreenents that were
reached with the city and t he former owners were goi ng
to be -- to convey to all future owners, and he is the
one that negotiated with the city, and he has this
statenent, if | can put that in the record.

If that is helpful or not -- and since |
amone of the five co-signers, the agreenent says that
each future developer has to talk to ne, and every
singl e devel oper except for this one has done so.
Every potential developer and then every actual
devel oper on the property -- it has changed many

times, and everyone has net with me and others of the
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co-si gners.

CHAI RPERSON GRI FFI S: So this was an
agreenent signed by who?

M5. KAHLON | amgoing to be putting into
the record. It was an agreenent signed by five
individuals in the prior case, and | am going to be
putting in the record all the five orders, all the
agreenents, and all of it are going to be -- That's
what the box is, all of the different docunents, so
you will be able to follow

The prior case, there were 17 nentions of
the agreenment in all of the BZA orders.

CHAI RPERSON GRI FFI'S: | guess ny question
woul d be: This agreenent -- what's its rel evancy for
the zoning relief that is being requested, or even
what's the relevancy for the process in the hearing
t oday?

M5. KAHLOW | nust have spoken clearly.
The litigation was against the city for different
errors nade by the city in processing the case, and
t he consequence - -

CHAI RPERSON GRI FFI'S:  What do you nean?

M5. KAHLOW It was DCRA, the zoning
authorities, etcetera; and the settlenment was

reflected in all of the BZA orders, your orders, that
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it would be -- it would nenorialize 17 different
nmentions of how the settlenent agreenent -- how you
were going to accomodate it in all of the different
ram fications for this case.

Ther e was substanti al evi dence, such as on
air and light of abutting honeowners, and you made
substantial findings after conpelling testinony. I
will be presenting all that in ny case.

| think that the Board will be best served
if I can present it and ask on cross-exani nation. |
have detailed, witten questions ready for cross-
exam nation. But | amnore than willing to give you
what the |awer has witten. Hi s understandi ng of
thisis in perpetuity with each future devel oper, and
t hat was our under st andi ng.

It is in the agreenments which, as | say,
| will be entering into evidence, if this is hel pful.

CHAI RPERSON GRI FFI' S:  So we don't have the
agr eenent .

M5. KAHLON Well, youwill get it. | can
add that now, if that is helpful. 1 was going to add
it as part of ny testinony. What ' s your pleasure?
Shall | bring all the agreenents up now and all of the
formal orders? | mean, | have enough copies for you

to put inthe record, because | didn't think you could
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make an informed judgment without it.

CHAI RPERSON GRIFFIS: I'mjust trying to
get <clarity on paperwrk here. There is one
agreenent? There's 17 agreenents?

M5. KAHLOWN There's 17 nentions in your
orders of the first agreenent.

CHAI RPERSON GRI FFI S: So there is one
agr eenent ?

M5. KAHLOW  There is one agreenent in
'93, and there's 17 mentions. There are several --

CHAI RPERSON CRI FFI S: That's all right.
Let's stick to that. So there's one agreenent, and
how large is it? How many pages?

M5. KAHLOWN | want to say 20-ish.

CHAI RPERSON GRIFFI'S: That's fine, just
roughly.

M5. KAHLOW But | have it right here for
you.

CHAI RPERSON GRI FFI'S:  Yes. GCkay. Oher
guestions? M. Etherly?

BOARD MEMBER ETHERLY: No questions, but

perhaps just to cut to the chase, and | know we
haven't heard from the applicant. My inclination
would -- Well, | aminclined to just nove forward and
be expeditious. | am a little hesitant at -- I'm
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trying to think the best way to phrase this.

There clearly is expertise and history
with the subject property that Ms. Kahlow brings to
the table, and | can, to an extent, see how that can
play a very -- that could play a conpelling role in a
party status application.

| think, in perhaps one other case since
| have been on the Board, we have been confronted with
asimlar issue, and | aminclined to kind of see that
connecti on.

My concern perhaps is getting too far
afield in the external agreenent, which I know this
Board has at tines tried to deal with, just in all
types of different settings: Wat do we do with these
external |y negoti ated agreenents that cone from ot her
foruns in terms of when people bring them here?

CHAI RPERSON GRI FFI S: Per haps we could
look at it this way, as | wunderstand M. Kahl ow
stating that her significantly and distinctly unique
inmpact is the fact that she is now the protector of
the agreenent, no natter the substance of the
agreenent, but in that it ties directly with the
devel opnent and t he devel opnent of this area.

Does that set apart from the general

public and rise to a |level of being party --
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MS. KAHLOW | also have a court order

that required us to go into nmediation with the city
and the developer. | have that with nme, too.

CHAI RPERSON CRI FFI S: Ckay. What M.
Etherly is saying, and | think it is very inportant
for everyone as we proceed into this, everyone to
clearly understand -- M. Etherly is saying there may
be all that. There is an awful lot of history here,
and not all of it is going to be jurisdictional or
rel evant to our hearing as we go forward today.

So what we are going to have to do is very
qgui ckly get through it and figure out what we should
be | ooking at or what we should not be spending our
time with, because if you' ve got an agreenent and
there's court orders and everyone signed onit, that's
great. G inplenent the agreenment, and there is
really no reason for us to be involved init.

W' ve got a variance/special exception
case that we need to take. As it pertains to those,
certainly, it is inportant.

BOARD MEMBER ETHERLY: And | think that is
perhaps part of where M. Kahlow s party status
application is also going perhaps in an inplied way,
that the experience of all of that expertise and

history with this case gives you a unique, shall we
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say, gloss or unique set of understandings that you
woul d bring to bear on the variance anal ysis before
us.

Per haps sonmeone nmi ght say that m ght be an
expansive reading of it, but |I could see that, once
agai n not necessarily answering the question yet on
party status, because we haven't heard from the
applicant. But that's kind of the way | amtaking it,
but your clarification is very inportant, M. Chair,
not getting too far into the agreenment side of it.

CHAI RPERSON GRI FFI' S Excel lent. | wanted
to say one thing that | did not find persuasive in
your request was indicating that you are a long tine
advocate of historic preservation, and you are saying
sonme of the inpacts on this.

Just for clarity, that is absolutely
| audabl e and i nportant. That doesn't rise to the
| evel of uni gueness, because, you know, inpact in a
historic nature, even a historic district, obviously,
is to the nore general public. But M. Etherly, |
t hi nk, has i nvoked an awful | ot of specificity that is
important in this. M. Mller?

VI CE- CHAI RPERSON M LLER: Good aft er noon.
Can you tell ne how the agreenent relates to the

zoning relief that is requested here?
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M5. KAHLOW It speaks specifically to

al nost everyone of those pieces, air, ratio, height,
etcetera. It speaks to each of them and ny testinony
wi |l not be about historic preservation, since | sent
it tothe Historic Preservation ReviewBoard. It wll
be about each of the cases that were requested for
zoning relief.

VI CE- CHAl RPERSON M LLER And the
agreenent speaks to any devel opnent on the property,
regardl ess of who the devel oper is?

M5. KAHLOW  That is correct. It goes
from devel oper to developer, and that's what the
agreenents say. | will be presenting that testinony.

CHAI RPERSON GRIFFI'S: It seens to ne |ike
the World Court would sign that agreenent.

M5. KAHLON  Well, this was a law suit
against the District that the courts nade us go to
nmedi ati on and - -

CHAI RPERSON GRI FFI'S:  |I' m bei ng hunor ous,
but it seens very conplicated. How could one -- |
nmean, was it recorded in the deed of the property that
all this woul d happen?

M5. KAHLOW It was -- Wien we get to
tal ki ng about the agreenent, it says that, once there

is a building permt issued -- there was a building
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permt applied for but not issued -- then there would
be a covenant, and it would be. But since they never
filed the covenant, you just have to read about the
covenant. But that's the understandi ng.

CHAI RPERSON GRI FFI'S: Okay.

VI CE- CHAI RPERSON M LLER: Wul d you be
speaki ng for yourself or for all five -- did you say
there were five signatories?

M5. KAHLOWN | amgoing to be speaking for
nmyself, and | amintroducing as testinony one of the
ot her co-signers. There are only three of us stil
activeinland usein D C, and two of the three of us
feel the same way. | am al so speaking for owners on
25'" Street. | have letters to submt for the record
fromthem the i medi ately i npact ed nei ghbors; because
we' ve wor ked toget her for years.

CHAI RPERSON CRI FFI S: | ndeed. As M.
Etherly likes to say, let's cut to the chase. M.
Col lins, do you have any objections or coorments on t he
party status request?

MR. COLLINS: Yes, | do. Thank you, M.
Chai rman, nenbers of the Board. My nane is
Chri stopher Collins of the law firm of Holland &
Kni ght .

| would |ike to address the party status
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issue, if | may. A nunber of things have changed
since this case was -- a prior case on this property
was first head in 1991.

One of the nost inportant things is that
the rules for party status have changed. 1n 1997 and
agai n i n 2000, the Zoni ng Commi ssion revi sed the rul es
for party status.

The rules for parties appear in Section
3106. 2 of the zoning regul ati ons, and say i n pertinent
part that, in order to participate as a party, certain
t hi ngs nust be done 14 days in advance. Sections A
t hrough D give information, nane, address, proponent
or opponent, things of that nature. But at Section E,
subsection E, 2(e), that has the real neat of the
test.

The test is really divided into two
general parts. Nunber one, the person who is
requesting party status nmust establish what is their
property interest, and that's in Sections 1, 2 and 3.
Nunber 1 asks for listing the property owned or
occupi ed by the person that would be affected by the
zoning relief -- that woul d be affected by the zoning
relief.

Second, the legal interest of the person

in the property, such as owner, trustee, nortgagee,
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what ever . And third, the distance between the
person's property and the property that is the subject
of the appeal or application.

So once you establish the property
interest, where the property is, how it would be
af fected, then you go to the second part of the test,
Sections 4 and 5, which are really nore specific than
t hat .

Section 4 says the environnental,
econoni c, social or other inpacts likely to affect the
person and/or the person's property if the zoning
relief requested is approved or denied. Then if that
burden is satisfied, then the Board asks for an
explanation of how the person's interest, as
identified in that previous section, would likely be
nore significantly, distinctively or uni quely affected
in character or kind by the proposed zoning relief
t han those of other persons in the general public.

Then to be even nore specific, M.
Chai rman, Section 3106. 3 says that, in considering any
request for party status, the Board shall grant party
status only if the person requesting such status has
clearly denonstrated that the person's interests would
likely be nore significantly, distinctively or

uni quely affected in character or kind by the proposed
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zoning relief than those of other persons in the
general public.

Let's take a | ook at what has been fil ed.
Ms. Kahl ow states in certain terns of her party status
that she owns two of the 157 units in the Westbridge
Condom ni um doesn't occupy them but owns them and
that that is |ocated within 200 feet of this site.

She tal ks about negative effects on the
three abutting | andmark, | owscal e Mul | ett t ownhouses,
the negative effects on the historic preservation
i ssues. VWell, that's been decided by the Historic
Preservati on Revi ew Board. They have al ready granted
conceptual approval to this design

She t al ks about the negative effect on the
last intact row of |ow scale historic townhouses in
the West End, those on 25'" Street. Well, those are
not historic. The Historic Preservation Revi ew Board
specifically denied a request for historic status for
t hose properties.

CHAI RPERSON  GRI FFI S: | think we can
di spense with a ot of the historic el enents.

MR. COLLI NS: |"ve got the transcript.
|"ve got the vote. Ckay, I'll go on to the next.

CHAI RPERSON GRI FFI'S: | think we can nove

beyond to the | arger issue.
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MR. COLLINS: The third, the quality of

life of residents in the immediate area, such as
reduced light, air, for sonme residents. She is not
addr essi ng her own property rights. She is addressing
t hose of others. That's not what this test requires.

Then goi ng on to 3106. 2(e)(5), inresponse
to the request about the explanation about how the
person's interests are nore significantly inpacted,
she says that she has been a party to a prior BZA
case. But the party status -- As | said, the party
status rul es changed in 1997.

In the earlier case on this site, there
were 21 parties. Under the present rules, there could
not be 21 parties. There could not be 21 people who
are differently affected than everybody el se.

She alleges, in response to the request
for information of how vyou are nore likely
significantly inpacted, she said she is a signer of
t he settl enent agreenent arrived after a court ordered
nmedi ati on and represented by counsel.

Vell, as we will develop in the course of
the hearing when we get to that point, when the
testinmony cones, that she is m staken as to the facts.
The nedi ati on that happened inthe litigationin 1991-

92 was the sane nediation that is required of the
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Superior Court in nost every civil case. The parties
are required to either do nediation or arbitration.
Thi s Judge sel ected nedi ation, put the --

CHAlI RPERSON GRI FFI S: So the agreenent
arises out of a civil infraction or a civil case?

MR. COLLINS: |I'msorry, say it again.

CHAI RPERSON GRI FFI'S:  You said there was
a civil proceedi ng?

MR COLLINS: There were sone |aw suits
filed by Ms. Kahl ow s associates -- |'mnot sure how
to descri be them-- nei ghbors, several lawsuits filed
by Richard Price, the named plaintiff, and the Foggy
Bott om Associ ati on back in 1991.

It's interesting to note, the record in
this case, both M. Price appears as the ANC
Comm ssioner for the single nmenber district, and the
ANC unani nousl y vot ed support of this application, and
t he Foggy BottomAssoci ati on, which was a plaintiff in
the earlier Ilitigation, is in support of this
appl i cation.

In this case, the ADR the Alternative
Di spute Resol ution process, is supplied by the -- or
requested by the Superior Court in all types of case.
Here, there was nedi ati on requested. Mediation is not

binding on the parties. The nediation was not
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successfully, apparently because there was a trial
schedul ed.

The trial was schedul ed. During the
course of that scheduling and di scovery, there --

CHAI RPERSON @RI FFI S: kay. But we are
going too far into all the details.

MR. COLLINS: Well, okay. But there was
a settlenent agreenent that cane.

CHAI RPERSON GRIFFIS: Let's stick to the
straight, and | agree with you that --

M5. KAHLOW May | correct the nost
important thing he just said? The nediation was
successful .

CHAI RPERSON CGRI FFI'S:  After |I'mfini shed.

M5. KAHLON  Oh, sorry.

CHAI RPERSON  CGRI FFI S: The Zoni ng
Comm ssion did change and, clearly, this Board | ooks
at the current iteration of the requirenents. First
of all, al though eloquently argued, I don't
necessarily -- | am not persuaded by the ownership
i ssue that you are bringing up.

MR. COLLINS: Well, let nmejust, if I can,
pl ease -- Since this Board --

CHAIl RPERSON GRIFFIS: Let ne lay it al

out, just so we are very pointed and we speak directly
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to this.

First of all, we can get quickly up and
over the ownership issue, because you are going to
have to then say to ne why the Foggy Bottom
Association couldn't be a party in this case as it
represents an area or people that live in a certain
area. |It's not necessarily specifically on ownership.
Certainly, | don't see anything in the regulations
that requires one to occupy that piece of property.
But nmoving on, and | think nore substantively and
importantly, what, | think, has come out here is we
have this agreenent, and | really don't want to, as a
prelimnary matter, get into the substance of the
agreenent and all of those i ssues. But does that rise
initially to the I evel of setting Ms. Kahl ow apart as
the signor of this agreenment that has some sort of
control over the property?

It either does or it doesn't. That is
what we are goi ng to be persuaded by in the next three
m nut es.

MR. COLLINS: Well, all right. Wll, let
me then turn to the exam nation of the cases that were
deci ded by this Board since the tine that the Zoning
Comm ssi on changed the rules for party status.

CHAI RPERSON GRI FFI'S:  Ckay.
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MR. COLLINS: If one was to go to the Oz

website and put in the words "party status," you woul d

find 238 cases that would pop up, Board of Zoning

Adj ust nent cases. If you |ook at those cases, you
will see time and again that, other than when an
or gani zati on represents i mredi atel y i mpact ed

nei ghbors, that the imedi ately inpacted neighbors
must be those who --

CHAI RPERSON GRI FFI'S: Ch, | don't disagree
with you. It would have some sort of adjacency, if
not directly adjacent.

MR. COLLINS: They have to be abutting or
adj acent .

CHAI RPERSON GRI FFI' S: But | don't take Ms.
Kahl ow s application for party status as saying she is
t he i ndi vi dual owner of a property that is inpacted by
t his, but rather it is a larger sphere in
representation. She has even stated today, and which
she will give us docunentation, that she represents a
whol e street.

MR COLLINS: That's not the test. If we
are going to apply the test, we should apply the words
of the test, and the words of the test are very
speci fic about the property owned or occupied by the

person that would be affected by the zoning relief.
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Then you nmust show howt he granting of the
relief would affect that property. Well, if you | ook
at those cases, and other than a neighborhood
organi zati on representing those adjacent or in close
proximty, al | the cases involving individua

residents, individual people asking for party status,

the Board has only given it to those who live -- who
are either abutting or live adjacent to. |'ve got
four exanples. | didn't want to get all 238 for you,

but I've got four exanples. Let nme just go through
them if | can. | have copies.

"1l just go through them very quickly.
The first -- and these are just exanples. These are
not the only ones. These are exanples. The first one
is Application 16556 by the Jewi sh Prinmary Day School .

You may recall that case had two
synagogues on 16'" Street across from each other, and
this Board granted -- The Board says, "The Board nmay
grant a person party status only if that person has
clearly denonstrated his or her interest will be nore
significantly adversely, uniquely affected in
character or kind by the proposed zoning relief."

Then t he Board determ ned that only three
requests woul d be granted: Those who |ived behind and

adj acent to one of the synagogues and another party
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that |ives behind the other synagogue. There were in
that case only three of 17 people requesting party
status were granted party status.

The next: Application 16643, D.C. Public
School s. The Board deni ed party status to a nei ghbor
who |ived 100 feet away, because his property was not
contiguous tothe site. Hi s property is not separated
fromthe site by an alley or other access, and his
property is located approximtely 100 feet fromthe
site; whereas, other residentially zoned properties
are located closer and would be nore directly
af f ect ed.

Third, 16696 of Crai g and Ann Goodman. In
that case, two abutting owners were granted party
status. Three other abutting owners were not granted
party status, because their dwellings are situated
farther away from the proposed addition, and they
woul d not |ikely be nore significantly, distinctively
or uniquely affected than other persons.

CHAI RPERSON GRI FFI S: | don't disagree
that you could find party applications that were
deni ed based on where an applicant had resided or
owned property. But | don't think that s
definitively conclusive in denying it on this case.

Ms. Mller has a quick interruptive
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guestion, and then we will nobve on to the agreenent.

VI CE- CHAI RPERSON M LLER: The way | see
the regs, 3106.2 sets forth filing requirenments, and
t hese are things that the Board | ooks at. But 3106. 3,
| think, is really the crux of the test, and it tal ks
about a person denonstrating that they are going to be
nore significantly, distinctly or uniquely affectedin

character and kind by the zoning relief being

pr oposed.

| think that is where we basically | ook
and often -- nost often, they are going to be affected
if they live next-door or whatever. But | think in
this case, what we are trying to figure out is: |Is

there sonmething in this agreenment that nakes Ms.
Kahl ow significantly, differently, uniquely affected
by the zoning relief that is being proposed? W
haven't seen this agreenent.

MR. COLLINS: Right. And you haven't, and
maybe we are just talking in a vacuum but the
agreement - -

VI CE- CHAl RPERSON M LLER: If you can
identify it for us.

MR. COLLI NS: Let me say flat out, the
agreenent does not apply to this applicant. Thi s

applicant did not --
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M5. KAHLON We di sagree.

MR. COLLINS: This applicant did not sign
t he agreenent. The agreenent does not convey to
successors and assigns. \Wen you see it, you wll
qui ckly see that. This is a different application
fromthe prior application.

The prior applicationwas started in 1991.
You will notice in the prior cases that they all have
t he sane nunber, because the application did not die.
It was anended over tinme. That application is dead.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR. COLLI NS: That agreenment that Ms.
Kahl ow wi || show you does not run to successors and
assigns. Moreover, it does say that each party has
been represented by counsel.

CHAI RPERSON GRI FFI'S:  Can you answer very
--and I'll giveit to you both at this point, because
one thing -- There is no way it could be proven to ne
today that we are the jurisdictional body to decide
this agreenent and whether it applies or doesn't
apply, and | don't want to get into the situation and
waste a lot of everybody's tinme trying to deal with
t hat .

Can you answer: Does that agreenent speak

to anything at the zoning questions or relief that is
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bei ng requested today? | nean, just on -- what? --

M5. KAHLOW  Yes.

CHAI RPERSON GRI FFI'S:  -- on a theoretical
i dea, does it deal with those el enments?

MR. COLLI NS: It doesn't go into the
zoning tests at all. It was a settlenment agreenent
t hat was reached during the course of the litigation,
and as a result of that settlement agreenent the
l[itigation was dism ssed with prejudice.

The settl enent agreenent does not live in
sone kind of court decision. There was no court
decision affirmng the settlenent agreenent or
anything else |ike that. The litigation was
di sm ssed, because settlenent was reached.

CHAI RPERSON GRI FFI'S:  Okay.

MR COLLINS: It was reached between that
applicant -- that applicant -- and those parties who
si gned the agreenent.

CHAI RPERSON GRI FFI'S: And your point is
the agreenment went to the devel opnent scenario, no
matter who the devel oper was, but the devel opnent
scenario of the last application of which was being
nodi fi ed?

MR. COLLINS: No, that's not ny point at

al | .
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CHAI RPERSON GRI FFI'S: | see.

MR. COLLI NS: My point is that that
settl ement agreenent went to that property owner and
those litigants. That's who it went to.

CHAI RPERSON GRI FFI' S:  Ri ght, whi ch was t he
subj ect of the past applications which --

MR. COLLINS: Right, but it did not go --
Vel l, Ms. Kahl ow can speak to whether she tried to get
others to sign the agreenment and was unsuccessful in
getting themto sign the agreenent. She did talk to
many peopl e, but that's junping too far ahead. W are
still in the party status.

MS.  KAHLOW I'm sorry. What are you
tal king about? Yes, they signed it.

MR COLLINS: W have --

M5. KAHLONW And it tal ks about the BZA
and the agreenment, which | will be presenting. It
says the furtherance of the settl enent agreenent -dah-
dah-dah -- held with the BZA. You are specifically
nmentioned in here. And then you are nentioned 17
times in the orders; you nmention this agreenment as
menorializing it.

MR COLLINS: What it does -- Since |l have
the floor, what it does is it sets a -- It was a

settl enment agreenent -- As many settl enment agreenents,
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everyone swal |l oned hard and said how do we get this
behind us; we'll make the building smaller, we'l
tweak it certain ways, we'll do certainthings. W'lI
make certain agreenents.

CHAI RPERSON GRIFFI'S: That's what | was
nmeaning. It went to the last iteration and the |ast
application. So what you are saying is it my have
spoken to those elenents as it pertained to the |ast

application, but it has no bearing on this application

t oday.

MR.  COLLI NS: That's right. That's
correct.

CHAI RPERSON GRI FFI S: Ckay, let's hear
fromyou.

M5. KAHLOW And | disagree, and that's
why -- The lawer -- Chris was not the |awer in the
roomin the nmediation or the settlenent agreenents,
and the | awer who represented the community gave mne
a letter that said it does go fromowner to owner of
t he property. It has nothing to do with the prior
owner and, in fact, we met with every prior owner
except for this one prior to its being purchased, and
this was -- and during the bidder's conference for
this, it was revealed to everybody these settlenent

agreenents exi sted.
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CHAI RPERSON GRI FFI'S:  But say it doesn't.

Say it doesn't pertain to this applicant or this
devel oper. Say it doesn't. Does the substance -- How
does that change your standing? |s there a body of
know edge or is there a body of information that wll
be inpacted that would sonehow rise to the |evel of
granting you party status?

M5. KAHLOW | believe so. | amgoing to
be giving you historical docunents that are very
rel evant to this Board, especially what this Board has
previ ously decided, what it considered. The shadow
studies, for exanple, it has | ooked at, things that
you spent so nmany hearings on of what was inportant
because of the i mmedi ate nei ghbor hoods.

CHAI RPERSON @RI FFI S: It's the same
devel opnent as it was before?

M5. KAHLOW  The sane exact site, sane
exact square footage and sane plot, sane |ot.

CHAI RPERSON GRI FFI'S:  Same nmax'ing?

M5. KAHLOW No, it's nore.

CHAI RPERSON GRI FFI'S:  Same use?

MS. KAHLOW Uses are mnmi xed before, and

m xed now. But it's the sane site. It's the sane
thing. It's just a new devel oper, and the sanme peopl e
that |ived there -- nothing changed on who |lives there
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on either side, and that's why the Board' s findings
are so inmportant, and I'll use the nost -- exanple so
obvi ous, shadow st udi es.

W had hours and hours of testinony from
affected nothers that their children would no | onger
be able to have air and light in their apartnents, and
that was when it was going to be 70 feet. Nowit's
going to be 90 feet abutting them That's why it is
so inportant to bring in this historical context which
you decided, you historically, the BZA, and not you
i ndi vi dual |y.

CHAI RPERSON GRI FFI'S:  Ri ght.

BOARD MEMBER ETHERLY: Here is kind of
where |I'm heading, M. Chair, and | know it is
difficult, because we don't have the agreenent in
front of us. | amjust concerned about |etting that
cat out of the bag, because once it cones out, we
can't necessarily put it back in.

My inclination at this point is to |ook
nore toward sonething that Ms. Kahlow said at the
outset of her remarks, and that was that she did have
perm ssion or authorization on behalf of other
residents in the vicinity of the subject property.
That, to me, mght be a sonmewhat nore conpelling peg

and somewhat cl eaner peg to hang this argunment on.
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| am just concerned about the agreenent
being too nuch of a slippery slope. So just as an
i ndi cation for ny coll eagues as to kind of where | am
leaning right now, |'m just concerned about the
conpl i cati ons.

M5. KAHLOW May | clarify that? 1In the
abutting -- the nost directly affected abutting 25'"
t ownhouses, there are four units. | amrepresenting
two of those. One other has to recuse hinself,
because he is a real estate professional, and the
fourth person we don't know who that is anynore.

COW SSI ONER HOCD: M. Chai rman, thus far
| will tell you | am not persuaded, at |east fromny
poi nt of view, M. Kahlow should give party status.
| understand that she's been in the history, and she
possi bly has been involved early on as naybe an
of ficer of Foggy Bottom and what ever ot her positions
she held. But as | | ook at her submttal and | heard
her testinony, | amnot in favor of granting her party
status, especially as Board Menber M| | er pointed out
3106.3 | don't see where she neets that.

CHAI RPERSON GRI FFI'S:  Thank you. Ohers?

VI CE- CHAl RPERSON M LLER:  Ms. Kahl ow, did
you want to just testify and present those studies in

this case or are you i ntending to present wi tnesses as
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a party?

MS.  KAHLOW | expect to cross-exam ne
each of +the parties. | have specific witten
guestions | have prepared, and | will be presenting
testinmony, and | will explain why they are not here.

One is out of town in Europe, one broken ankle, one
this and that, and they have asked ne to represent
t hem

VI CE- CHAI RPERSON M LLER:  And do you have
written authorization?

M5. KAHLOW | do.

VI CE- CHAI RPERSON M LLER: Ckay. M.
Chairman, ny inclination is | don't believe that Ms.
Kahlow nmet the test to show that she is uniquely
i npact ed. However, what's hanging out there is
whet her thi s agreenent shows that. | haven't heard it
really articulated, but I would Iike to take a | ook at
it, just to make sure, if that's all right.

BOARD MEMBER ETHERLY: M. Chair, | think
perhaps where |'mat is kind of falling on the side of
the fence where M. Hood is at. | think there is an
alternative route through which we can take i n sonme of
this informati on and perhaps, shall we say, control it
alittle better, and that is that there still can be

val uabl e testinony that Ms. Kahl ow can bring forward
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for this Board' s contenplation in the formof witten
testinmony, which coul d be acconpani ed by what ever she
chooses to submt.

| just haven't heard a conpelling enough
connection between this particular case and this
agreenent that we've tal ked about to suggest bringing
it forward. Once again, | am nore |eaning toward
erring on the side of trying to keep that genie in the
bottl e as opposed to letting it cone out too early and
conplicating this application as it currently stands.

| think there still can be a voice, of
course, that Ms. Kahl ow can have in this case through
testinmony, but | think I amgoing to side with M.
Hood in terms of not necessarily being thoroughly
convinced that the party status application threshold
has been net.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very much, M. Etherly. | think you've really
focused it for the Board. | would tend to agree.
think we can allow anple tine, Ms. Kahlow, for you to
provi de testinony, and we will, obviously, |ook for
testinmony that is directly to the application that is
bef ore us.

Conparative studies -- and just one

exanple that you used in terns of shadow studies or
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light and air studies -- of previous scenari os of mass
devel opnent aren't going to be that persuasive. Let's
stick right to what we have today.

The ot her aspect of this agreenent -- and
| said it before, and | absolutely will hold to it.
W can't be the jurisdiction that starts to decide,
you know, how much it is <controlling or not
control ling.

It also, just inthe limted information
we have on it, goes to other law suits within the
District of Colunmbia and court ordered nediation.
These are el enments that have either been satisfied to
everyone's liking or not, and | don't think could, in
fact, rise to the level of us taking jurisdiction or
having rel evancy to us. | think we need to nove ahead
very expeditiously at this point with the application
that is before us, and I will leave it at that. M.
MIler?

VI CE- CHAl RPERSON M LLER: | just want to
say, after listening to ny colleagues, that while |
did say that | mght have liked to look at the
agreenent, the rules under 3106.2 do provide for
filing the informati on that soneone who wants to be a
party wants us to consider in the party status

application, then that the burden was with Ms. Kahl ow
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at that point to explain further perhaps this
agreenent or submit it at that tinme.

So | would go along with ny col | eagues.

CHAI RPERSON GRIFFI'S:  Very wel | . Let's
nove ahead then, and | will take that, unless there's
ot hers that would Ii ke to speak, as a consensus to not
accept Ms. Kahlow as a party in the case, with the
note, of course, that we are | ooking for an expanded
time and testinony this afternoon in order to gather

all the information of what she has done to cone

bef ore us.

M5. KAHLOW  Thank vyou. What about ny
guestions? Should | give them to you to ask, the
guestions | have -- No? GCkay, because | would -- that

| woul d ask under cross. kay. Just wanted to know.

CHAI RPERSON @RI FFI S: It would be ny
recommendation, first of all -- this is not including
nme, but all other Board nenbers are very smart and
attentive Board nenbers, and | think that often your
guestions, if they are pertinent, will be asked by
sormeone on the Board, and if not, work theminto your
presentation. | think that woul d be the i nportant way
to go.

kay. Wth that, M. Kahlow, thank you

very much. M. Collins, if you are ready.
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W are establishing expert witnesses, M.
Col I'i ns?

MR COLLINS: Yes. Yes, we do. W have
one expert wtness, M. Donenic G ordano, who has
previously testified before this Board as an expert
wi tness. W ask that he be accepted as an expert in
architecture.

CHAI RPERSON GRI FFI'S: Questions fromthe
Boar d? | don't see any reason why we wouldn't
establish an expert witness in this case at this tine,
unl ess there's any objections fromthe Board. Very
well, let's nove ahead.

MR. COLLINS: Thank you. M. Chairman and
nmenbers of the Board, this is an application for
speci al exception and variance relief to allow the
devel opment of a mixed use residential and retail
proj ect at 2501 Pennsylvani a Avenue, N W

Thi s appl i cant has worked cl osely with the
comunity representative, specifically the Advisory
Nei ghbor hood Comi ssi on, t he Foggy Bott omAssoci ati on,
and with the HPRB staff and the Board of the HPRB
itself to develop a plan that achieves the goals of
hi storic preservation and appropriate infil
devel opnent on this site.

The zoning relief inthis case sounds |ike
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a lot, but it is actually very sinple. The site
constrai nts and desi gn requirements i nposed because of
the historic status of the property dictate a certain
desi gn of the project.

Speci al exception 2514.2 to allow the
hei ght and bul k regul ations of the C2-C zone to be
extended into the R-5-B zone: The evidence and
testimony will show that there will be no adverse
i npact on the present character or future devel opnent
of the nei ghborhood.

Section 411. 11, the roof structure speci al
exception: This is for setback requirenents. The
evidence in that case will show that the |ocation of
portions of the roof structure within the setback area
will not materially inpact the intent and purpose of
the regul ations or adversely inpact light and air.

The variances: There are five, and the
evidence wll show that there is an exceptional
situation or condition. There are actually a nunber
of them The site is small, irregularly shaped,
split-zoned, occupied by historic |andmark, and the
facades are required to be retained. There's
subsurface rock, and strict design paraneters i nposed
by the requirenents of historic preservation.

The testinmony will show the practical
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difficulties inposed, if the strict application of
regulation would be required in each of those
i nstances, and the testinmony will show that there is
really no adverse i npact if the vari ances are granted.

W do have the support in the record of
the O fice of Planning and the Advisory Nei ghborhood
Comm ssion. W also have the support of the Foggy
Bott om Associ ati on, Council Menber Jack Evans, and a
nunmber of residents in the area.

Also, | believe, in the record is an
editorial in support fromthe Westbridge Guide -- the
West End Guide, I'msorry -- the West End Gui de, which
is alocal community nonthly newsletter.

The statenment of the application, the
bookl et that we have filed, you all have seen it, and
it is alnmost the size of a PUD filing. | apol ogize
for that, but there is a lot of nmeat to this case.

Exhibit Ais the Sanborn plat show ng the
| ocation of the siteinrelationshipto other sites in
t he area.

B is the building plat which shows the
angul ar shape and nature of the site, how it narrows
down to the north

C, the zoning map; D, the orders in the

pri or proposed devel opnent in the prior case, 15461,
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whi ch was di scussed here a little bit before earlier,
and that synopsis of those prior cases in the earlier
application are described nore fully in pages 4
t hrough 7 of our statenment of the applicant.

The HPRB st aff reports for this case, this
project -- there are three of them from Cctober of
' 04, Decenber of '04, and February of 'O05.

Exhibit F is the architectural plans.
Exhibit Gis the architectural exhibits, and we wl|
be presenting those in a PowerPoint presentation for
you this afternoon, going through them

His the ANC letter. Exhibit | is the
letter from Jack Evans in support, and Exhibit J is
the testinmony of John Mason.

K is testinmony of Donmenic G ordano, and
then L is a revised page 2 of the self-certification
form whi ch was necessitated by the changes that were
made to the design, specifically the court and things
of that nature. W wanted to have an accurate self-
certification formfor you. So we filed that as well.

Unl ess there are any questions at this
time, I'"dlike toturntothe first witness. W have
two wtnesses today, M. John Mason who is wth
Intrepid Real Estate, the applicant in this case.

CHAI RPERSON GRI FFI'S:  Actual Iy, two t hi ngs
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before we npbve ahead. You just indicated a self-
certification in your Exhibit J. Those were changes,
and those were out of the HPRB proceedi ng?

MR. COCLLI NS: That's right. They were
changes made to the project.

CHAI RPERSON GRI FFI'S:  And so the original
filing, obviously, didn't have that in as you were
processing through HPRB. So this is the |atest --

MR COLLI NS: It did not have those
nunbers.

CHAI RPERSON GRI FFI'S:  -- in fact, what we
are | ooking at. Also, you nade a statenment, you were
sure we had seen your filing. Not only seen it and
carried it around, but we have read all of it. So we
are ready to proceed, unless there are other initial
guestions at this tine.

Ch, vyes, one directive aspect, M.
Collins. Let ne get your |egal answer to the question
of : 2514.2 goes to noving the boundary |ine, of
course, on the property. |If that boundary line was to
nove intothe R5, it would carry in all of the | esser
restrictive zone restrictions. Correct?

MR COLLINS: That's our view. That's the
pur pose of that regul ation.

CHAI RPERSON GRI FFI' S: | ndeed, and you have
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put in an application for relief from 2514, but also
fromthe FAR?

MR COLLINS: Yes.

CHAI RPERSON GRI FFI'S: Now i f 2514.2 was to
be approved, then what would that do to your request
for relief of FAR?

MR COLLI NS: W believe that we don't
really need the request for FAR, the FAR vari ance.

CHAI RPERSON GRI FFI S: Those are the
conparative of 1.8 and 6, and 6 would carry it to the
whol e project site. |Is that correct?

MR COLLI NS: Wien the use item bul k
regul ations of the G 2-C zone are noved 20 feet, in
this case, into the R 5-B zone, all of the C2-C
regul ati ons nove into the R 5-B zone, the height, the
FAR, the | ot occupancy, the courts, the yards.

CHAI RPERSON GRIFFIS: So it noves this 6
FAR allowable, if that's the right nunber in ny
menory, over to the entire site?

MR COLLINS: Yes, that's correct.

CHAI RPERSON GRIFFI'S: Ckay. So in that
case, what | woul d suggest you do, if it is anenable
to yourself and the Board nenbers, | think we proceed
with this, rather than staging this whol e applicati on,

but proceed with this under 2514. 2.
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O course, that's what you are anyway, and
you can stand on the record with the FAR, and | would
suggest that we will probably take a notion separate
in granting or denying 2514.2, and at that time you
may -- we'll give you an opportunity to remake the FAR
case, if it's needed. But | think, for efficiency
today, that there is a substantial case nmade already
inwiting which we have revi ewed for the FAR W nmay
not need -- | don't feel we need to hear it orally
argued at this point.

MR. COLLINS: Fine. Thank you.

CHAI RPERSON GRIFFI'S: Sure. Then let's
nove ahead.

MR COLLI NS: The first witness is M.
John Mason. Wbuld you please identify yourself and
proceed with your testinony.

VHEREUPON,

JOHN MASON
was called as a witness by counsel for the applicant
and, having previously been duly sworn, testified
directly as foll ows:

MR. MASON: Good afternoon, M. Chairman,
nmenbers of the Board. M/ nanme is John Mason. | ama
long tinme Georgetown resident, currently living at

3265 N Street in Georgetown. | amthe President of
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Intrepid Real Estate, and a fourth generation
Washi ngtonian, and | am the current owner of the

property | ocated at 2501 Pennsylvania Avenue, N W

For many years, | have been aware of this
property. In fact, | drive by it each and every day
on ny to and from the office. | have regretfully

wat ched t he property deteriorate whil e the surroundi ng
nei ghbor hood has undergone a renarkabl e renai ssance.

Exanples of this renaissance are the
Colunmbia Hospital project, a historic mxed use
residential and retail conplex which sits directly
across 25'" Street to the east of our property. The
Atlas and the Sovereign to the north at 24'" and M and
25'"" and M respectively provide both residentia
condoni ni uns and rental apartnments. 2600 Pennsyl vani a
Avenue, located to the southwest of our site, is
anot her m xed use residential condom nium and retai
project that was recently conpl eted.

The Egyptian MIlitary Attache Buil ding at
the corner of 26" and L is yet another recent
residential project, which also includes the offices
of the Egyptian Defense M ssion.

| have studied the prior BZA orders
descri bing the proposed devel opnents by the previous

owners. Qur concept is a radical departure. e
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propose a very snall nunber of large |uxury
residential units, two or three per floor, in many
i nstances with el evator access directly to the unit.

| believe this concept has nany benefits.
It neets a need in the market that has previously been
unfilled, and at the sane tine mnimzes the i npact of
the project on the nei ghborhood.

Wen we were initially given the
opportunity to purchase the site, the first thing we
did was to contact and arrange neetings with the | ocal
nei ghborhood groups representing the area, the
Advi sory Nei ghbor hood Conmmi ssi on and t he Foggy Bottom
Associ ati on.

The idea was to discuss our concept and
plans and to get their feedback and input. It was
critically inportant for us to collaborate with the
nei ghbor hood. W were acutely aware of what had
transpired in the past, and we had no desire to get
mred in the kind of acrinonious disputes that
prevented this inportant site frombei ng devel oped for
SO many years.

After gaining the support of key nenbers
of both the ANC and the Foggy Bottom Associ ation, we
went to the Ofice of Planning to seek input fromthe

zoning staff and historic preservation staff. The
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goal was to discuss the concept and the proposed
design and to get an idea of what they expected and
what woul d be required of us.

Only after all of these discussions and
neeti ngs, which occurred over a period of nonths, did
we gain a sufficient level of confort that this
concept was not only achi evable, but that we had the
support of all the relevant parties. It was only then
t hat we deci ded to proceed and purchase the property.

We went before the Historic Preservation
Revi ew Board three ti nes between Cct ober of |ast year
and February of this year. As we went back, the plan
was revised, anended and nassaged to address every
concern raised by both the Board and the staff.

Before every visit to the HPRB, we nmade a
presentation to the ANC Each time they voted
unani nously to approve our project. Prior to our
final visit to the HPRB, we were allowed to have a
wor ki ng session with both the Historic Preservation
staff and two of the architect nenbers of the Board in
conjunction with our architects. This was a very
productive neeting.

W were able to focus on all aspects of
the project, down to the snallest exterior design

details. It was, in fact, their input that not only
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brought us to what | believe is the superior design
you see here today, but has also led us to seek the
relief we are now requesting.

| truly believe this collaborationledto
the el egant and historically sensitive designh you see
here before you.

Prior to comng here to the BZA, we net a
final tinme with the ANC, which once agai n unani nously
-- and | quote -- "enthusiastically" endorsed our
appl i cation.

W have attenpted to reach out to the
comunity as nmuch as possi bl e and, as you can see, we
have a nunber of letters of support in the record. |
have al so been personal | y approached on the street, at
the local gym and other places by people and
nei ghbors who have told ne they are extrenely pl eased
to see this devel opnent finally noving forward. A few
of these people even offered to send in some of the
| etters you see today in our file.

Were it not for the enthusiastic support
and encouragenent of the very active and concerned
nei ghbor hood organi zati ons and nany of the nei ghbors
living around the site, we would not have undertaken
this anbitious redevel oprment.

Due to the unusual shape of the property,

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

163

the split zoning of the site, the historic |andmark
facades, the presence of rock below grade, and the
smal|l size of the site, we are not able to design a
project that neets all the zoning requirenents.

The extensive review and revision of the
plans by the HPRB and its staff has resulted in a
superior building design. However, this design also
requires variance and special exception relief from
t hi s Boar d.

As you will hear fromour architect, the
speci al chal | enges posed by these various factors is
precisely the reason we need these variance and
speci al exception approvals. W believe that we can
neet the test for these approvals, and we are pl eased
to see that the Ofice of Planning and the Advisory
Nei ghbor hood Conmi ssion and the | ocal Council Menber,
Jack Evans, representing this district have agreed
with us.

W are extrenely excited about the
proj ect . W hope to finally add the jewel to the
crown of the renai ssance of the West End. W are very
anxi ous to proceed, and we respectfully request your
approval of our application. | would be happy to
answer any questions you may have. Thank you for your

consi derati on.
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CHAI RPERSON GRI FFI S: CGood. Thank you

very nuch. Any initial questions from the Board?
Very well, let's proceed.

MR COLLINS: The next witness is Donenic
G ordano of Brennan Beer Gornman Monk Architects. M.
G ordano, would you please state your nane and
identification, and then proceed with your testinony.

VHEREUPQON,
DOMVENI C G ORDANO

was called as a witness by counsel for the applicant
and, having previously been duly sworn, testified as
fol | ows:

MR. G CRDANO Good afternoon, M. Chair,

Board. M nane is Nick G ordano or Doneni ¢ G ordano.

| go by Nick G ordano. | live at 1722 Hoban Road,
NNW | ama partner with Brennan Beer Gorman Mnk
Architects and Interiors. | have been practicing

architecture in the District for 20 years, with that
firmfor 16 years, and that firmis 16 years old here
in the District right now.

W also have -- Wll, we are located at
1030 15'" Street here in the District. W also have
offices in New York City, Beijing, China, Sydney,
Australia, and Scottsdale, Arizona. W do large

scale, mxed use naster plans that include office
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bui | di ngs, residential, whether they are apartnments or
condos, and hotels. Then depending on the econonic
cycle, we generally do one or so of those building
types at a tinme. Today, obviously, condom niunms are
the king, and that's what we are doing a | ot of these
days.

Some of our local projects you m ght
recogni ze are the Mandarin Ori ental that opened about
a year ago, the condomi niumat 12'" and K which is on
the market and will open in a nonth or two, and an
Enbassy Suites at 10'" and K which is midway through
constructi on.

| have been involved with this -- Am |
cl ose enough to the mke? | have been involved with
this project since 1996, and | ampretty aware of al
t he speci al chall enges and the site constraints onit.

The site that has been nmentioned is at the
nort hwest corner of Pennsylvania Avenue, which is
right here, and 25" Street, N.W, which is right
here. That's our little existing site right here.
About a block and a half to the west is Rock Creek
Park and the overpass to Georgetown. A block and a
half to the east is Washington Circle. The recreation
center is up here. Tennis courts are above that.

think you all are famliar with the rest of the area.
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CHAlI RPERSON GRI FFI S: | think we've seen

a lot of applications in that area.

MR. G ORDANCG | beg your pardon?

CHAI RPERSON GRIFFI'S: | think we've seen
nost of the applications for the new buil dings in that
ar ea.

MR G ORDANO This is a picture of the
property as it existed sonetine in the past. It was
built in 1896. There was an existing tower here that
is no longer there. This is Colunbia Hospital on the
corner you see here, which is obviously being under
construction right now

MR. COLLI NS: And that photo is from
approxi mately what date? Do you renenber?

MR. G ORDANO. No, | don't.

MR, CCOLLINS: If | said 1913, would you
agree?

MR. G ORDANG 1913 sounds right.

MR. COLLINS: Does that slide just show
the top four floors of the Luzon? |Is the |ower |evel
shielded by the berm in front of the Colunbia
Hospi tal ?

MR. 3 ORDANO. Yes. There is a bermright
here that is blocking the lower portion of the

building. Actually, also this area has been renoved
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al ready. Part of that will be repl aced.

The proposal is to retain these existing
facades, add back a tower, and renove the back of the
bui | di ngs, which are currently not sonet hing you woul d
want to get into. This is the current status of the
site. This is the property right here. The tower is
m ssing. The area to be infilled is back here behind
these trees to the west and to the north right over
here.

Down the street you see existing West
Bridge. Up this way is where the Col unbi a Hospital
is, and to this side here is -- The condom nium
bui | di ng was put up about two years ago, and a hot el
ri ght adjacent across the street here.

This is our proposed design. Again, this
is the existing Luzon fixed up. This has all been
added back, with the tower being added. This is the
northern portion of the site done in brick and
limestone. This is the Pennsylvania side, all with a
I'i mestone finish.

The Board has asked us to stay off of the
background of this property here and has pushed al |l of
our density back and up away fromthe corner.

MR. COLLINS: M. G ordano, when you say

t he Board, you neant the Historic Preservation Revi ew
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Boar d?

MR. G ORDANO.  Oh, excuse ne, the HPRB,
Hi storic Preservation Revi ew Board.

| am going to run through what was
subnmitted in your package there real quickly. I
understand you've |ooked through it and probably
understand this, but just for the briefing.

This is Pennsylvania Avenue again. This
is 25'" Street. The entrance is here on Pennsyl vani a.
There is a small retail here, a larger retail over
here, and the garage entrance is off 25" Street.
There are two small efficiencies entered off 25'"
Street, and the loading is back here. This alley is
about six feet higher than this entry grade over here.

These are the garage plans. You can see
how tight the site is, the triangular shape of it.
This is where the core can fit, allowing for
circulation around here, and the cars are sort of put
in as best we can. It's two | evels belowgrade. This
is the other one.

This again was the ground floor we have
al ready seen. Here is a typical or second fl oor plan.
It has three units per floor. They are fairly |arge.
Here is one unit right here, another unit that cones

up here, and this is the third unit up here. There is
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a pretty contorted core for this building, and we'll
get into the various reasons for that.

The third through fifth floor are
essentially the sane, just the addition of the bays
her e happen on those fl oors.

On the sixth floor, we step back off the
exi sting Luzon, which is here. W can't quite make it
all the way. There's a little bit here -- It's just
too tight a throwto get through. On these floors we
go to two units, the smaller unit in the back and a
larger unit in the front. These have access out to
this terrace.

On the seventh floor we have the sanme or
simlar unit, putting a terrace on the front on
Pennsyl vani a here. Then this beconmes a two-story
unit. The size has gotten so snmall, with a spira
stair or the nonunental stair going up to the eighth
floor, which is right here. It is a partial eighth
fl oor. The penthouse is also part of the eighth floor
ri ght here.

This is the upper roof plan, showi ng --
| ooki ng down on the various steps happening fromthe
hi gher portion of the penthouse to the | ower and down
to the | ower roof.

This is a section fromPennsyl vani a Avenue
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showing the sight line for a person at that point
again. This is cut through the height of what would
be the existing building, with the addition behind on
the west side and up here on the left.

This i s the facade on Pennsyl vani a Avenue.
This is the existing building here. This is the
infill building here. It is set back at this point
and then way back at that point, that being the
seventh fl oor and ei ghth.

This is the 25'" Street view, this being
t he existing property with the added tower onit, this
being the new property here, and that being the
western portion of the site on the other side.

These are the rear el evations. They have
just been projected. It's atight little corner, as
you noticed in the plans. So they are projected out
fromthe corners.

The pl ans here today have been t hrough an
ext ensi ve design and redesign with HPRB. The HPRB has
gi ven this concept approval, as Chris nentioned. It's
al so got support of the ANC, and they have been very
hel pful and supportive through this whol e process.

The HPRB approval required that the
overall mass of this building be |ower than what we

coul d have done as a natter of right. W have had to
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push the buil ding back to the north and to the west to
stay off the existing property line -- or the existing
property area of the existing building.

This has essentially noved everything up
and away fromthe corner, which is a big reason we are
into some of the zoning relief we need at this point,

and the main reason that's necessitating the zoning

relief.

As Chris mentioned, we are here for two
speci al exceptions and five variances. The first
speci al exception was 2514. 2, adding the -- or taking

the split zone of the C-2-C over across into the R-5-
B

The second speci al exception which we are
looking for is regarding the penthouse, a roof
structure. That's Section 411.11, that it's difficult
to do the one-to-one setback fromthe upper parapets.
The roof penthouse, by the way, is only eight feet
tall.

Then from there into the variances, the
first variance is a variance from a rear vyard
requi renent, which would require, if we weretodoit,
a 15 foot gap al ong Pennsyl vani a Avenue.

The second variance is a variance froml ot

occupancy. Again, thisis -- Being forced to put our
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density to the back of the site has also forced us to
fill out nost of the site.

Avariance fromthe residential recreation
space. There's just not any roof area left or site
area left to put any at the outdoor portion of the

residential recreation space, and no internal area

ei t her.

The vari ance fromthe FAR requirenment may
be necessary. | think you all already tal ked about
that. We will, | guess, set it aside for the nonment.

The variance from the court wdth
requi renents. Al though the court is not required or
allowed in rear yard in this zone, we do have a court
on the back of the building that doesn't quite neet
the requirenments. W ask for relief there.

My testinony is to sumari ze all of these

reasons for these vari ance and speci al exceptions. |f
| mssed anything, | would |ike adopt the filing we
made.

MR.  COLLI NS: That's the prehearing
st at ement .

MR. G ORDANG  The prehearing statenent.
MR. COLLINS: Adopted as your testinony.
Thank you.

MR. d ORDANCO Let's start with the
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boundary I ot crossing the CG2-C. W are requesting a
speci al exceptionto allowus to nove the hei ght, bulk
and density regulations of the CG2-C district, which
is here -- whoops, up to here -- so over 92 percent of
the site. The R-5-Bis up here. It is under eight
percent. W are asking relief -- special exceptionto
nove it all up into this area of the site.

The applicable standard is that the
extension shall have no adverse effect upon the
present or future devel opnent or the present character
or future devel opnent of the nei ghborhood. A you can
see fromthis exhibit here, this is our area where we
are asking for the special exception. This is all C
2-C zone, G R zone.

Essentially, we are covered wth the
exception of this small pocket of R-5-B with all
bui | di ngs at 6 FAR and 90 foot height all around. The
t ownhouses in that R 5-B zone are al so nonconf orm ng.
They are four stories, and | think we believe they
exceed their allowed FAR as wel .

The regul ations al so state that the Board
may i npose requirenents pertaining to the design or
appear ance, screening, that sort of thing.

CHAI RPERSON GRI FFI S: So what is your

conclusion? Does it or does it not affect the present
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character or future devel opnent ?

MR. G ORDANO. | do not believe it affects
the present character, particularly based on all of
the build-out that is going on now, which is all 90-
foot buildings all around here and 6 FAR

CHAI RPERSON GRI FFI'S: Okay. In terns of
hei ght, | ot occupancy, overall massing. Wat about in
ternms of architectural character or howwould it -- or
woul d it preclude any future devel opnment of the area?

MR. J ORDANO. The siteis -- Didyou want
to address that? Vell, we tried to blend that
portion. That portion is all going to be R use. It
sits on the R-5-B, which would be allowed in the R 5-B
anyway, and the building is designed to be consi stent
wi th t he townhouses over there. They have bay w ndows
t hat project out.

CHAI RPERSON GRI FFI S: Ckay. So your
testinmony is that you have integrated that now and
kept in mnd the two contexts, the historic on the
corner and the townhouses down the rest of the bl ock?

MR. 3 ORDANO  Yes.

CHAI RPERSON GRI FFI'S:  Okay.

MR G ORDANO And we set back at the
hi gher floors fromthat.

CHAI RPERSON GRI FFI'S:  Are you awar e of any
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ot her evi dence or discussions or anything else in all
the iterations you have been to that have brought to
light elenents that would be changed? Cbviously, we
have the jurisdiction to i npose great design features
on this, and do the whole thing over again and pick
mat erials and col ors, which we are not going to do.
But nonetheless, it's there. W need to look at it.

First of all, in all seriousness, | think
we are going to -- nyself | think the Board will put
great reliance on the historic preservation review
process, which goes directly into those elenments and
speaks to nore detail of the requirenents under 2514
t han we necessarily need to get into. But | just want
to get two nore sentences perhaps on how this fits
into the character and the devel opnment and the future
devel opnent of the nei ghborhood. then | think we can
nove ahead.

MR. G ORDANO Well, I think you have hit
it in the board. This has been -- on the head. This
has been approved by the HPRB to be consistent with
t he adjacent nei ghborhood and adjacent properties.
They have al so asked us to push this density up there.
W set it back, mtigated it as best we can, but it's
a party wall situation. It's not going to block

anybody's light and air, and it is certainly no
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taller, and it is certainly a smaller footprint than
the buildings around it.

MR. COLLINS: And just a question.

CHAI RPERSON CGRI FFI S: And the height --
|"m sorry. The last thing you said, the height
woul dn' t be consistent with that whichis allowable in
the R-5. |Is that correct?

MR. Qd ORDANO The height would be
consistent with C 2-C It's the 90-foot height at
that point. The use would be consistent with the R-5-
B, being a residential use.

MR. COLLINS: | would just like to follow
up. As an expert witness, do you think that there is
any substantial difference inthe present character or
woul d there be substantial difference in the present
character and future devel opnment of the nei ghborhood
if this zoning line was kept where it was or whether
it is noved 20 feet to the north? I|I'mreferring to
Drawing 1.2. |In your expert opinion?

MR. G ORDANG No, not in ny expert
opinion. It is such a small portion of what you see
of the RR5-B which is set within the bigger zones.

CHAI RPERSON GRI FFI S: Ckay. Let's nove
ahead.

MR. G ORDANO  Previously, the Board did
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grant this special exception relief in Application
Nunmber 15461.

The next special exception is a roof
structure special exception. The roof structure
relief is appropriate where full conpliance is
i npractical or because of operating difficulties, size
of the building and the like and so forth.

In this instance, HPRB has asked us again
to nove the building back off of the existing Luzon
buil ding, which is this structure. W do need to be
able to have elevators and machinery up here on the
roof. We do need a machi ne room

This penthouse is only eight feet above
this floor. This partial eighth floor is actually 10
feet above this sane floor. So the penthouse is
actually two feet |ower than the eighth floor of the
property, which is at the 90 feet.

This green area is showing where our
pent house -- This is the extent of our penthouse here,
this outline. The dotted area is showi ng where we
would be if we had to follow the one-to-one setback.

Based on being back this far, we are not
able to use this area. The area we are asking for is
only 1.15 of the FAR avail abl e for the penthouse. W

are well back fromthe property line on this side. W
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are well off the property line on this side and
obvi ously, here.

W believe in a recent ruling there may
not be a requirenent for a setback on a party wall,
internal party wall.

So the full conpliance would be
impractical. Mainly, as you see, where our el evators
and cores are, are set up based on both buil di ng codes
as well as having set our density. Thi s el evat or
won't even fall -- the override won't even fall within
t he pent house area and does need to go up there.

CHAI RPERSON GRI FFI'S: | think the diagram
-- | understand what you are trying to do. It would
be ny assunption that it may be confusing sone Board
menbers. So let's walk it through very quickly.

First of all, one of the duplexes, |
t hought, on that side was actually wal king out to a
roof terrace, which is a private roof terrace, which
wasn't going to the residential rec, because it wasn't
accessed publicly. R ght?

MR. G ORDANO  Correct.

CHAI RPERSON &Rl FFI S: Is there a roof
access on that side where the penthouse is being --

MR d ORDANC There is no roof access

envisioned at this point. This is probably where we

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

179

are going to have our condensers for the individual
units.

CHAI RPERSON GRI FFI'S:  So those doors are
showi ng access into the penthouse?

MR. G ORDANG  This is equipnent access.

CHAI RPERSON GRI FFI'S: Right. GCkay. And
the el evator access is that, but not even above onto
t he roof, because --

MR G ORDANG This is just an el evator
overrun. The elevator is not even com ng up here.

CHAI RPERSON GRI FFI'S:  Not even into that
area?

MR G ORDANG It's just the overrun.

CHAI RPERSON GRI FFI' S: The HPRB di dn' t want
you to run the elevator all the way up with the stairs
to the roof. |Is that correct?

MR. G ORDANO They wanted the roof to be
-- the penthouse to be at eight feet or |ower.

CHAI RPERSON GRI FFI'S:  Right, which is the
massi ng across the way.

MR. G ORDANO.  Ri ght.

CHAI RPERSON GRI FFI'S: Okay. So the green
is showi ng what is actually the roof enclosure.

MR. G ORDANO  Correct.

CHAI RPERSON GRI FFI S: The dashed is
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showi ng what would be if you set it back --

MR. G ORDANG.  One-t o-one.

CHAI RPERSON GRIFFIS: -- from all those
edges. Ckay. |Is that clear?

MR G ORDANO Is that clear?

VI CE- CHAl RPERSON M LLER: | just want to
ask a general question on that. Does the placenent of
t he pent house inpact any nei ghboring property?

MR G ORDANC No, it doesn't. This is
the alley right here, up in this area. The
nei ghboring properties set at a 45 and then go up.
The adj acent townhouse, Millett Townhouses, actually
stop sonmewhere back in here, and these properties are
| ower . And then, obviously, we have the I|arge
set backs here. | actually have some diagrans that
show whi ch -- A person st andi ng on Pennsyl vani a Avenue
| ooking at the little light inthis -- you can barely
see it; here's the penthouse right here. It's well
out of the sight line from Pennsyl vani a Avenue.

From 25'" Street, this being the edge of
t he pent house, again that is precluded by the view of
-- the sixth floor terrace stops here. You don't even
see the penthouse fromthe street.

MR. COLLINS: M. Gordano, if you could

go back to Drawing 2.1 and point to the western wall

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

181

of the property. Just to be clear, M. @G ordano
nmenti oned briefly, pursuant to a recent ruling, we are
not sure whether this setback is required in that
ar ea.

That ruling has not yet been published, we
understand. So we are asking for that relief on that
side, but we do understand that an oral decision was
made t hat, because of the party wall situation, it is
not an exterior wall and, therefore, wouldn't require
a setback. But we are proceeding as if the setback is
required.

CHAI RPERSON GRI FFI'S:  Good, and | don't
think you are going to get a definitive answer from
the Board on that, but rather we wll hear your
applicationin undue caution and assurance of what you
are bringing forth for the special exception of the
set backs, and not get into along | engthy conversation
about what that eventual order will actually state.

MR. COLLINS: Al we knowis --

CHAI RPERSON GRI FFI'S: It's not lost inthe
order. In fact, there was a substantive discussion in
executive session, but again | think it is valuable
for us to proceed in what we have before us, and you
are -- Well, that's fascinating.

MR. CCLLI NS: M. G ordano, one nore
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guestion. Just to be clear, MR G ordano, the dotted
lines show where the penthouse could go on that
particul ar roof, if there was no historic preservation
l[imtation. 1s that correct?

MR. G ORDANO In full conpliance with the
zoni ng regul ati ons, yes.

MR. COCLLI NS: And the green shows that
portion where the roof structure does go beyond the
dotted line, by virtue of this being pushed as far
north as possi bl e?

MR G ORDANO. As far back as we could
push it, right, and to give up this area that would
ot herwi se be available to us.

MR. COLLINS: Right.

CHAI RPERSON GRIFFI'S:  And you said it in
the parking plan and also in the witten subm ssion.
This drawing is clear that that's where the core has
to be for circulation, for the floors to work, based
on the other buildings that are there. | nean, it's
not as if you could nove it somewhere el se.

MR. G ORDANO No. This corecan't really
nove and still get circulation down in the garage.

CHAI RPERSON GRI FFI'S:  And of course, the
test in the 411 subsectionis that it is not practical

to locate it anywhere else, or it becones difficult
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to. kay, let's nove ahead.

MR. COLLI NS: And that push-back, the
setback from the south is as a request of HPRB's
mandate on the design. |Is that correct?

MR. G ORDANO That's correct.

MR. CCOLLINS: Ckay, thank you. And one
nore question. | have one | ast question. 1Is it your
expert opinion that the location of the roof
structure, as designed, will not materially inpair the
i ntent and purpose of the regulations?

MR G ORDANO That's correct. W don't
believe it wll affect the light or air of the
adj acent buildings. Again, it is on a property wall
situation to the adjacent properties, none of which
have wi ndows or views at the site.

MR. COLLINS: Thank you.

MR. G ORDANG  Shall | go on?

CHAI RPERSON GRI FFI'S: Pl ease.

MR. G ORDANO The variance reliefs: The
property is affected by a nunber of exceptional
situations that M. Collins touched on briefly a
little bit ago.

The site is relatively small and
irregularly shaped. It is split zoned, as we have

nmenti oned before, and there is an individually
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designated historical landmark with a rather unique
design and position relative to the street grid on a
corner of our property.

As a result of extensive reviews with the
HPRB staff and sone individual nmenbers of HPRB, we
have come to this design which sets the bulk of the
building back away from the existing building
footprint, pushing it north and west.

The resulting design or the result of
t hese design pushes have been to create a very
inefficient building that's running at about a 19
percent core versus sonething substantially | ower and
a 14 percent or so for a standard residential
property.

Because of the existing facade |ocation,
five percent or so of the southeast corner of our site
is not available for us for use, and as well, based on
where those walls are relative to the street grids, it
is dictating how we can build our new -- the new
addition to the property, as well as rock that starts
sonmewhere around the m ddle of the first basenent and
it would be cost prohibitive to go any further down.

CHAI RPERSON GRI FFI'S:  When you are tal ki ng
about this rock, let ne see if | understand what you

are saying in terms of the witten testinony. Maybe
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this will expedite it a little bit.

You are saying it is -- First of all, you
got to get through it. So there is an econonic
element to it.

MR. G ORDANO  Correct.

CHAI RPERSON GRI FFI'S: W don't want to see
t hese performance on it, but there's -- The econom cs
go into the aspects of howdifficult it is, and that
nmeans you have this historic structure and, if |I'm
correct in ny recollection, you are going to blast or
it may take sonme blasting to renove that rock. l's
t hat correct?

MR. G ORDANO  Correct.

CHAI RPERSON GRI FFI' S:  Ckay. So that neans
you've got to hold this historic building and
everything else around it. |Is that right?

MR. G ORDANO  Correct.

CHAI RPERSON GRIFFI'S:  And that's what is
addi ng cost and conplication and practical difficulty?

MR. G ORDANG That is adding significant
cost. | think you have seen other facades retained
around the city. It is alarge steel structure. This
will have to go unusually deep to stay stabilized
while we blast or rip out the rock. It's probably

goi ng to be bl ast ed.
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CHAI RPERSON GRI FFI'S:  Okay. All right, |

think that is pretty clear. Let's nove on

MR. d ORDANO The Board previously
determined in the application 15461 that the site is
af fected by exceptional situation or conditions, of
whi ch we have nenti oned.

The first onewill be the rear yard. Wth
a measuring point on 25'" Street, which is over here,
the rear yard would then be over on this western
property line between -- WIlIl, our edge of the
bui | di ng woul d have to be held 15 feet back fromthe
building to the west of us, creating a gap-toothed
appearance on the street wall of Pennsyl vani a Avenue.

CHAI RPERSON GRIFFI'S:  Couldn't the rear
yard be on the north side?

MR G ORDANO For our benefit, the
maxi mum point to get our eye would be to have a
nmeasuri ng point --

CHAI RPERSON GRI FFI S: | see. So your
nmeasuring point is at the other side. Ckay.

MR. G ORDANO So taking the measuring
poi nt here puts the rear yard over there.

CHAI RPERSON GRI FFI'S:  Excel | ent.

MR. G ORDANO As you can see, it'sreally

tough to say there is a rear yard back there.
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CHAI RPERSON GRI FFI'S: Sur e.

MR. G ORDANG The gap al ong Pennsyl vani a
Avenue woul d be i nconsi stent or, in nmy opinion, pretty
poor urban design, which is why we would like to be
able to fill it in. On top of that, if we go up the
building with this same 15 foot rear yard, you can see
the anount of space that is being lost from the
property all the way up, which -- This square footage
that is being placed here could otherw se have been
put here on the front side of the site, but it is
bei ng, again, forced back by HPRB

The loss of this square footage, if you
take it cunul atively, is 8,330 square feet, basically
bi gger than one of our floors, which would create a
pretty big economic inpracticality for the project.

The Board previously determined in strict
application of the rear yard regul ati ons woul d result
in practical difficulty for this property.

The rear yard, we --

MR. COLLINS: May | ask a couple of
guestions on that. Is it your testinony then that the
buil ding bulk that would normally be placed to the
front on the sixth, seventh and ei ghth fl oors has been
pushed toward -- into the rear yard?

MR G ORDANO Correct. Wre we able to
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-- Arear yard assunes a rectangul ar pl ain buil ding on
a plain site where you would put -- which we coul d put
the density here, which we are being prevented from
putting within our height limt is what is forcing the
FAR to be distributed over the rest of the site.

MR. COLLINS: You may have nmentioned this,
but is it your expert opinion about the gap that --
Did you give an expert opinion about the gap that
woul d result al ong Pennsylvania Avenue, if the rear
yard was required to be --

MR. G ORDANO. Yes. It is iy opinionthat
t he 15 foot gap al ong Pennsyl vani a Avenue woul d resul t
in not a favorable urban statenent where you would
have a gap-toothed ©position in the otherw se
continuous street wall.

MR.  COLLI NS: Dd you also do any
calculation as to what the FAR of the building would
be if the 15 foot rear yard was required in
conjunction with all the setbacks required in the
hi storic preservation process?

MR G ORDANO Yes. | believe, if we had
to do both of those, our resulting FAR for residentia
woul d be 4.69 as opposed to 6 we are al |l owed.

MR. COLLINS: Thank you. And do you have

an opi ni on about that?
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MR. G ORDANG Yes. | think that creates

an economc difficulty for the site.

MR. COLLI NS: Thank vyou. Wul d you
address the rear yard, the adverse inpact?

MR. G ORDANO  Yes.

VI CE- CHAI RPERSON M LLER: Excuse ne. Can
you just elaborate a little bit on that point, howit
creates an econom ¢ probl emor whatever you just said.

MR. G ORDANO Well, a big reason | think
thi s buil ding has been sitting here for so long is the
size of the building is so small wth also the
constraints, it's hard to nake it work economcally to
get it going forward.

The current application is probably at a
mar gi nal | evel of square footage to be put on the
mar ket to be sold. If we | ose 8,330 square feet, that
is essentially a little nore than one floor. That's
got to be nore than the profit margin of the job, plus
some. | can't see it being viable.

W believe that the reason this is viable
is HPRB has allowed to go an extra floor over the
previ ous applications.

CHAI RPERSON GRI FFI'S:  What was that?

MR. G ORDANG This particular design is

a fl oor greater than the previous applications for the
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site, which we believe is what is making it
econonmically viable right now. To |l ose that whole
floor, it takes us back to where it's been for the
| ast 15 years.

CHAI RPERSON GRI FFI S: Ckay. But, M.
Collins, youdon't think that it requires, in order to
be a successful variance test, to showthat it could
not be done based on economics, but that it is

practically difficult to conmply wholly wth the

regulations. |Is that correct?

MR.  COLLINS: That's correct. The
intended test is practical difficulty. [It's not an
econonic test. It is a nunber of things, but M.

G ordano was just maki ng an opi ni on about the econonic
viability, but it is not a critical test here. |It's
just a sinple fact that, with all these constraints on
the site, we are at 5.99 FAR, but we are also at a
greater core factor than nornal. W also have
significant site constraints and costs that a normal
vacant, rectangular site would not have.

CHAI RPERSON GRIFFI'S: Right, and that is
where it cones out, the uniqueness and the difficulty
and the practical difficulties of nmking this all
wor K.

MR. CCLLI NS: It is even nore than a
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practical difficulty. It's an econonmc difficulty as
wel | .

CHAI RPERSON GRI FFI S: Ckay. | see. So
it's alittle addition to it. | think the Board is

very sensitive, because this norning we probably heard
four tinmes, well, this is economcally difficult. But
what does nmean? So when you start rising to a |evel
of having to nake assertions and judgnents on that, we
are either going to get into great substance and
nunber crunching or we are going to have to have a
firmer understandi ng of what that neans.

Nowin this situation, as | understandit,
8000- pl us square feet renoved from a project, which
isn't maximzing all of that mass which is allowed in
the regulations -- certainly one could sensibly say
that that would have an economic inpact on it, and a
vi abl e use inpact, you know, in ternms of the program
that is going. | think that's -- what the testinony
we are hearing now. |Is that correct?

MR. 3 ORDANO. Correct.

CHAI RPERSON GRI FFI'S:  Ckay.

MR. COLLI NS: If we -- W do nmake a
practical difficulty argunent. W also refer to
econonmics. If it is better for us not to di scuss the

econoni cs --
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CHAI RPERSON GRI FFI S: No, | don't think

it"s not to-- 1 don't want to prohibit it, but I want
to note that just saying it doesn't make it so, is
what it cones down to.

MR. COLLI NS: | understand, and please
understand we are not nmking our case on economcC
hardship. It is practical difficulty. Thank you for
that clarification.

CHAI RPERSON GRI FFI'S: I ndeed. Ckay.

MR G ORDANO W don't believe there is
any substantial detriment to the public good if the
building is constructed without the rear yard. The
lot is actually -- A corner has no rear. |It's just
got a little pinch of a back there on the alley.

The C-2-C zone makes no provision for
alternatives to deal with arear yard, particularly in
a triangular site like this. The C3-B, which has a
| oner density and hei ght, does allowyou to do a court
inlieu of rear yard.

The proposed confi gurati ons we have of the
set backs, both on the sixth floor here and the upper
set backs here, we believe, are nore than necessary to
allowa volunme for light and air. W believe thereis
sufficient light and air to the units within the

subject building as well as the surrounding
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properti es.

It's hardtotell with the overlaid col or,
but these are the -- These are wi ndows back here, here
and here being used with quite a good court at that
point. Along here these bedroons face forward, and
t hose face backwards. There are no wi ndows on this,
being a party wall, and there are no wi ndows on this
adj acent property, being a party wall.

| would just like to note that the Board
previously granted rear vyard variance relief in
application 15461.

MR COLLI NS: One questi on. You were
gesturing to the walls where there are no w ndows.
That small angled wall at the northwest corner -- are
there wi ndows al ong that wall?

MR. G ORDANO This angled wall has been
put in, because there is a 90 degree bend in the
adj acent property. It has a w ndow | ooki ng out that
way.

MR. COLLINS: So are there wi ndows al ong
t hat ?

MR G ORDANO  There are now wi ndows in
this portion of our property.

MR. COLLINS: Thank you.

CHAI RPERSON &Rl FFI S: And is that --
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that's not a court, is it?

MR G ORDANO  Sorry?

CHAI RPERSON GRI FFI'S:  What is that?

MR G ORDANO It's a court niche.

CHAI RPERSON GRIFFIS: It's twice in one
day we got to use that phrase.

MR. G CRDANO Move on to the next one?

CHAI RPERSON GRI FFI' S: Yes.

MR G ORDANO The next is the |ot
occupancy. W are requesting a variance for |ot
occupancy. The C-2-C zone permts 100 percent |ot
occupancy for commerci al buil di ngs and 80 percent for
residential or residential use. The R-5-B, which is
the northern 20 feet of the site, allows a 60 percent
| ot occupancy. Taking a blend and prorated mx, if
you left that as an R-5-B and a C2-C, our conbined
| ot occupancy limtation would be 78.4 percent.

The |ot occupancy -- or the occupancy
[imtations in the zoning regulation --

CHAI RPERSON @GRl FFI S: Wat is 78.4
percent ?

MR G ORDANC If you took -- On our 92
percent of our site, which is G2-C if you took 80
percent allowed as | ot occupancy, and on the little

| ess than 8 percent took a 60 percent |ot occupancy,
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t he aggregate or average would be 78.4 percent. It's
a tough nunber.

CHAI RPERSON GRI FFI'S: | understand. So i f
you didn't go through the first -- If it wasn't
approved, the special exception, at 25.14 you are
cal culating, what you would have to bring in the
aggregate --

MR. G ORDANO Woul d be 78.4, yes.

CHAI RPERSON GRI FFI'S:  But that's not what
we are | ooking at?

MR. G ORDANO No. The special exception
C-2-C woul d be an 80 percent all owed.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR. G ORDANO The varied shaping and
scul pting of this project and putting the mass further
back has forced us to fill out the property, which is
hard to get |ot occupancy directly on the ground
floor. There is an open area on the back, the front
corner, and a little here.

As you nove up, the building steps in,
provi ding nore and nore open area. You go up to the
typi cal floors, you have the sane areas of open in the
building as be in the existing front. Upon the sixth
floor, it steps back consi derably, getting nuch | arger

on the seventh floor. W step back here as well of
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all this, and on the top floor you've got the parti al
ei ght here, leaving a majority of the site open.

The historic preservation constraints are
what | ed us to push this building back and not havi ng
enough site area left for | ot occupancy. The average
| ot occupancy of all these eight floors, if you put
them altogether -- | don't know if you noticed while
| was going through this, they all had a different --
it's right down here -- a different occupancy per
floor, this one being 22.6 percent.

Again, if you bl ended all those together,
our average | ot occupancy for the site is 75 percent.

CHAI RPERSON GRI FFI'S: What is it actual ly?

MR. G ORDANG  Actually, | would have to
go back to the cover page, actually what it is on the
ground floor. |It's actually what it is on the ground
floor.

CHAI RPERSON GRI FFI'S:  Right.

MR. G ORDANO Because it is scul pted as
you step back --

CHAI RPERSON GRI FFI'S: | understand that.
| understand this exercise, very informativeto doit.
but you know, at the end of the day if there is an
approval of an additional |ot occupancy.

MR. G ORDANO N nety-five percent, just
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to answer your question.

CHAI RPERSON GRI FFI'S: N nety-five i s what
it ison the first floor, which is, of course, where
basically it would be calculated from And how much
-- That's also the retail floor, isit not? Could you
not count that as part of the 100 percent |ot
occupancy, the comrercial ?

MR COLLINS: We could, if we did not have
two small efficiency units on 25'" Street.

CHAI RPERSON GRI FFI'S:  That's right. They
are on that |evel

MR COLLINS: O herw se, that woul d be 100
permtted on that floor, and 80 on the other floors.

CHAI RPERSON  GRI FFI S: | under st and.
Qobvi ously, very uni que aspect of just the progranm ng
and |l ayout of this. GCkay.

MR. d ORDANO If the property was
required to neet the 80 percent |ot occupancy, this
woul d mean el imnating 1,528 square feet on the ground
floor.

CHAlI RPERSON CRI FFI S: | think all that
exerci se shows us why it is difficult to nake it. W
aren't interested in what the inplication would be if
you did it.

MR. G ORDANOC.  Ckay. Well, if you took
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that out every floor up, it would reduce our -- nake
our |l ot occupancy on the site 59.9 percent, reducing
it significantly.

Vell, let me just add, the Board has
previously concluded that to conply with the |ot
occupancy limtation would result in practica
difficulty on this site.

VI CE- CHAI RPERSON M LLER: Could | just
i nt erpose one question. You keep referring to
previ ous Board decisions on the property, but the
application has changed. So |I' mnot exactly sure what
the relevance is in each case when you say that they
previous found it.

MR. G ORDANO Sure. Pointing out history
for this prior site. Yes, the application is
different. The applicant is different.

MR. COLLINS: It is anewapplication. It
is anewapplication, and we want to nake sure that it
is treated as a new and different application, as a
hi storical fact.

VI CE- CHAl RPERSON M LLER  Ckay. | nean
understand that the topography or whatever or the
shape of the property or the historic building --
t hose things haven't changed. But when you are

appl ying the variance test, what I'mnot following is
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the significance of the previous Board s deci sions,
because the application is in a different form now.
It is so changed. You' ve made so nmany changes as a
result of HPRB, etcetera.

So if there is some special significance
as to the previous Board's decision, let us know.
O herwise, | guess we will take it for history.

MR. COLLINS: Certainly, with regard to
t he exceptional situations or conditions affectingthe
property, those are the sane, the shape of the
property, the historic status of the property. I n
fact, there is a case that says the fact that thereis
a historic landmark on the property by itself creates
a practical difficulty -- an exceptional situation or
condi tion.

W' ve got nultiple exceptional situations
or conditions, nost of which were exactly the sanme as
before, the shape of the site. The rock hasn't noved.
We have a landmark on the site, the facade of which
has to be retained.

The shape of +the building now, the
mandat es by this HPRB approval versus the previous,
are different. Sur e. So just for historical
pur poses. Thank you.

VI CE- CHAI RPERSON M LLER:  Thank you
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MR. G ORDANG Back to | ot occupancy, we

do not believe there is a substantial detrinment to the
public good if this variance is provided. The average
m ni mum | ot occupancies | showed you in that exhibit
there is 75 percent, which is less than the 78.4
percent we had done under that bl ended ratio, and the
proposed | ot occupancy does not affect or adversely
af fect the neighboring buildings, because these are
party walls -- the party wall relationships to the
buil dings to the north and to the west. There are no
wi ndows opening in that direction. The buildings are
actually | ower than our property, on a w der alley.

The next variance we are requesting is
fromresidential recreation space. This again is the
property right here. You see Rock Creek over here.
Up the street here is the tennis courts and the
recreation center right up here. | forget the nane of
it. You've obviously got the Fairnont and the
Washi ngton Sports Club in the area, and down here is
the -- we said Four Seasons and the Washington Circle
her e.

W believe the strict application of the
residential recreation space would require us to take
7,528 square feet somewhere out of this property to

provide for recreation space. Due to the rock
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conditions, it is inpractical for us to excavate for
this, and it would only allow for less than half of
that area to be used down there.

Because of the historic preservation
limtations, there is no elevator access to the
seventh and eighth floor. So there is no really roof
area avail able for recreation space, and in order to
neet that 7,500 square feet, we would either have to
take a floor out of the building or take a quarter of
each floor out to get to that sort of square footage.

W don't believe thereis any detrinment to
the public good if the building does not neet the
residential recreation space regul ations. As the
plans show, there is considerable public space
adj acent to the property, as well as each of the units
having their own bal conies, the majority of the units
having bal conies, the big ones there, here and up
here, which is about 2,600 -- well, 2,679 square feet.

In addition, these are large units. They
have famly rooms and libraries inside of them for
passive recreation space and, as | pointed out, the
site has got a lot of active or passive recreation
space around it.

CHAI RPERSON GRI FFI S: That's an

i nteresting perspective that we haven't really heard
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before. Otentines we have -- you know, the private
bal coni es, obviously, don't count, and that is what
you are indicating here. But having the size of the
units as actual space to look at in terns of weighing
this. Qobvi ously, none of that counts toward the
requi renent, as you well know.

MR. G ORDANO  Correct.

CHAI RPERSON GRI FFI'S:  Nor does even your
free nenberships to the Sports Club for L.A at the
Ritz for Zoning Comm ssion and BZA nenbers. But
nonet hel ess, | think what "' m understanding you
saying is not that -- Well, one of the things let ne
clarify is on the roof you indicated that HPRB is
limting the massing. So, obviously, this isn't

pushi ng up. So you are not taking your elevator up,

and that is what is limting the amount of roof
access. |s that correct?
MR. G ORDANO Correct. Due to the

reduced hei ght of the penthouse, we don't really have
an el evator access up there, which would then put us
in accessibility or ADA nonconpliance.

CHAI RPERSON GRIFFI'S: Right. So thereis
nothing up there -- there is no way to get there.
course, our regulations indicate that we want hal f of

this residential recreation space to be outside. It's
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an el enent that the Board has struggled with in termns
of its meaning and its real purpose for the overal
city. Nonetheless, it is our regul ations.

Looki ng at this, what | understand you are
saying is the wuniqueness of -- It's the sane
uni queness factors. You've got this nassing that's
al ready happening with the historic structure. You
are adding intothis with the historic reviewin order
to maintain the character of it. You are having to
fill out so much of this site. It is an inefficient
garage, to begin with. Going down even further just
makes it inplausible, but also just for the rock.

Putting residential recreation spacethree
| evel s bel ow grade doesn't seemto really satisfy the
intent of the regulations. It may satisfy some of the
letter of it. Still, you got to get outside. Your
| ot occupancy and t he shape and all that, there is no
out si de space.

MR. G ORDANO  Just don't have the site
space.

CHAI RPERSON  GRI FFI S: | think the

practical difficulty in providing the residential rec

is pretty clear. Am | correct that you are only
providing -- how much is it? -- 100 square feet,
t hough?
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MR. G ORDANG.  Yes.

CHAlI RPERSON CRI FFI S: And where is it?
It's on the front portion of the --

MR. G ORDANG It is within the | obby,
actual ly.

CHAI RPERSON GRI FFI'S:  Ch, right. You were
indicating that there is outside space. There's --

MR. G ORDANO This is public space, but
it's a considerable amount of area.

CHAI RPERSON GRI FFI'S: -- actually terrace
space beyond the property line. Now as part of this
devel opnent, are you actually going to control that
space? Are you going to |andscape it?

MR. 3 ORDANO  Yes.

CHAI RPERSON GRI FFI S: | was asking the
devel oper if he is going to doit. You may think you
are going to do it.

MR, MASON: W are initially, and we
assune the condo association will continue to do that
into the future.

CHAI RPERSON GRI FFI'S:  Okay. But you are
actual ly spendi ng noney to | andscape that?

MR. MASON: Absolutely. Al around the
property, but especially within those sort of -- the

green areas right there. Absolutely.
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CHAI RPERSON GRI FFI'S: I ndeed. kay. So,

clearly, that doesn't count, but it obviously goes
toward the intent of the regulations of providing
outside space. And as | understand you saying, in
ternms of the aerial photograph, you' ve got the Rock
Creek Park that runs along it. |Is it Francis that's
to the north?

MR MASON: The Francis tennis courts,
yes.

CHAI RPERSON GRI FFI' S:  Ckay. Good enough.
Yes, Ms. Mller?

VI CE- CHAl RPERSON M LLER: | think I m ght
have m sheard you, but | just want to ask. D d you
say sonet hing about libraries providing recreation?

MR G ORDANO. Well, there is the West End
Nei ghbor hood Li brary. Oh, in the units thensel ves
t hey have room for passive recreation you woul dn't
find in a normal condom nium not just a living room
You have a family room and you have a library in
t hese units.

VI CE- CHAl RPERSON M LLER:  Okay. That went
to your point about the size of the units.

MR. G ORDANO The size of the units and
the terraces. There's only 18 units in this property,

and they have a fairly spacious ability to get out and
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get recreation when they need it.

CHAI RPERSON CGRI FFI'S:  They ar e bi g enough,
they don't ever have to | eave. Ckay.

MR. G ORDANO O they can put a treadm ||
inits own room

CHAI RPERSON GRI FFI S: O just do |aps
around them

MR. G ORDANO But again, it doesn't neet

t he requirement.

CHAI RPERSON GRIFFIS: | nean, | bring it
up only -- It obviously doesn't count, but | think it
lends a little bit of discussion, perhaps not

specifically to this application, but it does go to
the fact of how the units have changed. |[|f you | ook
at the begi nning of when this regulation was witten,
there was probably nore in the housing code where we
were worried about having a window in every bedroom
Now we are |ooking at units that are so sizeable --
Anyway, we won't waste everybody's tine.

VR. G ORDANO From a marketing
standpoint, we determined that nost of our tenants
woul d either go to the gyns that you nmenti oned or have
exercise roons in their units, and that's what was
desirable to them | think you'll find that a |ot

with the newer, larger units being built.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

207
CHAI RPERSON GRI FFI S: Right. Well, and

this is the last thing I'll say. | think it also is
inthe intent of the city, which does in fact turnto
your zoning relief, but | think the intent of the city
is to get people nore out on the streets and
interactive and utilizing the retail or being part of
t he neighborhood or picking up trash across the
street, you know, whatever they are going to do.

MR. G ORDANO Good point. |'Il remenber
that for the next one.

MR COLLINS: An observati on, M.
Chairman. Certainly, as M. Hood knows, because he
will be sitting on it in late June, the Zoning
Comm ssion is going to be taking up the residential
recreational space requirenent.

CHAI RPERSON GRI FFI'S: I ndeed, they are.

VR. COLLI NS: And nmany  of t he
justifications that we put forth today are el enents of
t he speci al exception relief that was published inthe
Notice of Hearing in that case. So we are intending
to -- you know, seeking a variance here, show ng the
practical difficulties, showing no adverse inpact
based upon what s available, but also it's
interesting to note those sanme argunents that we are

using would be found in the special exception
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provi sions that are published for hearing.

CHAI RPERSON CGRI FFI S: Good. That's why
di scussion is always excellent to have. Ckay, let's
nove ahead. Wat el se do we have?

MR. G ORDANG I'"'m going to skip this
exhibit. Courtyard: W are asking relief fromthe
courtyard. The strict application of the courtyard
width regulation results in sone practical difficulty
for us. The courtyard, as we have shown it right now
-- and again, the courtyard is not required; we just
have a courtyard for our own light and air. So
neeting the regul ations of the width of the court, we
have 18 feet.

Based on the height of the building, it
woul d be required to be 6 foot 3 bigger than that or
24 foot 3 inches, which woul d cone over to this dotted
line over here, which nips the top of the stair a
couple of feet and goes well into the stair that
creates the communicating stair between the seventh
and eighth floor of this unit.

In order to conply with this, we would
have to nove our fire stair here down, which pushes
t he whol e core down. There is a relationship in the
bui | di ng code between the separation of these stairs

which has to be mintained, which then makes our
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garage not possible to circulate here on the | ower
floor.

So you can see how we've gotten a very
funny shape on this stair rather than a regul ar stair,
trying to nmaintain a clearance in the garage, having
to force that down -- this stair is just going to have
to nove, which makes it very inpractical to circul ate
in the garage; as well, if this comunicating stair
for this seventh and eighth floor unit were to be
taken off and noved over, you can see how narrow t he
throat is here.

There is just no way to have that fit
there. It is going to have to go sonmewhere i nboard of
the unit, which is going to result in |osing square
footage in that unit or the ability to put roonms in
that unit, making the prem umunit here now a nornma

unit in the property.

W don't believe this wll have any
adverse inpact on the adjacent properties. The
current court as it is shown is actually above -- the
top of it is above the surroundi ng properties. | t

does not bl ock anybody's |ight and air. The buil di ngs
here have their back walls at this point with w ndows
| ooki ng that way. These are over here | ooking that

way, and certainly, the upper portion of our building
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is above the lower building. So it is not affecting
their light and air.

This setback really only is affecting
these top two floors. that back area, what | was
showi ng you. The court conplies fromthere on down.

MR. COLLINS: |'ve got a question on the
practical difficulty discussion. You tal ked about the
fact that, if the circular stair had to be rel ocated
i nboard on the site -- I"mnot sure that you -- Maybe
| m ssed what you said the result of that woul d be.

MR. G ORDANO The result of noving that
stair inboard in the site would nmean we would | ose a
roomor two on both the seventh and eighth floor of
that unit, which is nowno | onger a nice, big prem um
unit, but becones a standard unit in the property.

MR. COLLINS: When you say standard, |ike
a one bedroonf?

MR. G ORDANO A one bedroom due to the
setback on the eighth floor for the -- to nmeet with
HPRB' s request to step back up there.

MR. COLLINS: Could you rel ocate that | ost
space sonepl ace el se?

MR. G ORDANO No. The space couldn't be
rel ocated anywhere el se, because again the HPRB has

asked us -- or mandated us to push all of the space
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back to the north and west of the property.

MR. CCOLLINS; So in sunmary, is it your
expert opinion that the site 1is affected by
exceptional situations or conditions?

MR. G ORDANO Yes. As nentioned earlier,
| think the site is affected by numerous exceptional
situations, causing practicalities for neeting the
letter and law of the various regulations we have
asked for relief from

MR. COLLINS: Is it your expert opinion
that the strict application of regulations would
inmpose a practical difficulty if the requirenents
pertaining to |ot occupancy, rear yard, residentia
recreation space, court wi dth would be required?

MR. 3 ORDANO. Yes. | hope | have pointed
out in each of those cases where the practical
difficulty is, but again it is based on noving the
site -- being forced to put the density on the site
where we would not normally put it to neet with the
zoning regulations. Again, this is being mandat ed by
HPRB, as well as the difficulty of dealing with the
exi sting facade retai nage and the stone on that site
bel ow gr ade.

MR. CCLLI NS: And finally, is it your

expert opinion on the variances that the relief from
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t hose provisions can be granted w thout substanti al
detrinent to the public good?

MR. G ORDANO  Absol utely. None of these
requested variances or special exceptions have any
effect or wvirtually no effect on the adjacent
properties. These are party wall buildings that | ook
in the opposite direction. It is not affecting their
light and air.

MR. CCOLLINS: And woul d that substantially
i npact the intent and purpose of the regulations as
wel | ?

MR. G ORDANO  Correct.

MR. COLLINS: Wth regard to the special
exceptions, it is your expert opinion that noving the
hei ght and bul k regul ations fromthe C 2-C zone into
the R-5-B zone will have no adverse effect on the
present character and future developnment of the
nei ghbor hood?

MR d ORDANC | don't believe it wll
even be noticed. It certainly shouldn't have any
effect on the present or future character.

MR COLLINS: Present character and future
devel opnent ?

MR d ORDANC Ch, excuse ne. Present

character and future devel oprent.
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MR. COLLINS: Ckay. |'msorry, one |ast

t hi ng. Is it your testinony then that the special
exception fromthe roof structure setback requirenents
can be granted -- or that they are in full conpliance
with the unduly restrictive, prohibitively costly or

unreasonable? |Is that your expert opinion in this

case?

MR G ORDANO  Yes, it is.

MR. COLLINS: Al right. Thank you very
much.

MR. G ORDANG The picture of the site
again. | will be available for questions.

CHAI RPERSON GRI FFI'S:  Anything el se, M.
Collins? Any other w tnesses?

MR COLLI NS: No, that concludes our
presentati on.

CHAI RPERSON CRI FFI S: Excel | ent.
Questions fromthe Board?

VI CE- CHAl RPERSON M LLER: | just have one
guestion for clarification. How many residenti al
units will there be?

MR. G ORDANG  Ei ght een.

VI CE- CHAl RPERSON M LLER  Ckay. | think
there was a snall discrepancy between the Ofice of

Pl anni ng report and your application.
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MR MASON;, It's 16 large units and two

ef ficiencies, which are -- They coul d actual ly just be
put together as one unit or two efficiencies.

VI CE- CHAI RPERSON M LLER: Ckay. Thank
you.

COWM SSI ONER HOCOD: Question: \What you
have up here, H 16, on the |ower end where | can see
the roof on the ground floor -- what is that called?
What is that?

MR. G ORDANO That is aretail projection
that is existing right now W are building back
sormet hing new i n the sane shape, configuration.

COMM SSI ONER HOOD; So | guess the ideal
is something that already existed. It's already a
retail establishnent in there already.

MR. G ORDANG Ri ght. And HPRB woul d
rather have it built back than try to build in the
m ssing portion of the building here, which would be
obviously a different color brick and so forth.

COW SSI ONER HOOD: And the entrance is
where? Were is the entrance?

MR. G ORDANO The entrance i s right here.
This would be the retail entrance to the main retail
on the ground floor there.

COWM SSI ONER HOOD: Right, to get to that
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retail establishnent | would have to --

MR. G ORDANO Yes, this retail is right
there. This is the main entrance for the residential.

MR. MASON: Just to clarify, there is no
retail inthere right now There was in the past, but
the building is condemmed.

COWM SSI ONER HOOD:  Right. Wen you get
ready to use it, that's what you are going to use it
for?

VR. MASON: Absol utely, and the
nei ghbor hood has been very in favor of us putting somne
sort of retail in there that provides a service to the
nei ghbor hood.

COWM SSI ONER HOOD:  Ckay. thank you.

CHAI RPERSON GRI FFIS: M. M ler

VI CE- CHAI RPERSON M LLER: This is an
interesting picture, and |I'm wondering if you could
point out to nme where the penthouse is on it.

MR. G ORDANO See what a good job we did
masking it. This is the penthouse. You see, it is
two feet belowthe eighth floor or the partial eighth
floor on the north side.

CHAI RPERSON GRI FFI S: Anything el se?
O her questions? The open area on the historic

buil ding and that roof portion is private terraces.
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I's that correct?

MR G ORDANO This is private terraces
for this unit and that unit.

CHAI RPERSON GRIFFIS: And if we were to
say, well, gosh, why don't you nake that conmon,
counting toward residential rec, it would be because
your court is back, and it has to access through
private units?

MR. G ORDANO  Correct.

CHAI RPERSON CGRI FFI'S:  Okay. Anything el se
then? Any other questions fromthe Board?

BOARD MEMBER MANN:  Just briefly.

MR,  MASON Sir, it is also a privacy
i ssue. The windows cone out fromthose units. You
woul d actually have people in there -- on that patio
looking in or directly into people' s bedroons and
ot her roons.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR. MASON. That's a big reason why that's
not practical.

BOARD MEMBER MANN: What is goingtogoto
the restored tower unit at the sixth floor |evel?

CHAI RPERSON GRI FFI'S: |I'msorry. Wat was
t hat ?

BOARD MEMBER MANN:  What is going into the
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restored tower unit at the sixth floor |evel?

MR G ORDANO This will be an encl osed
space which will be sold with this unit here.

MR MASCN, Sort of |like an enclosed
gazebo, but it is actually very small. It is only
ei ght feet inside. So nmaybe you would get a snall
table and two chairs at nost inside that.

BOARD MEMBER MANN: | see. Thank you.

CHAI RPERSON GRI FFI'S:  Anyt hing el se? Can
| use A-5 on your roof plan very quickly?

MR G ORDANO See if | can get all the
way back there.

CHAI RPERSON GRIFFI'S: Al right. Never

MR. G ORDANOG  There we go.

CHAI RPERSON GRI FFI'S:  kay, good. Can |
use your pointer? Ckay. Let me see if | understand
correctly. W were just looking at that three-
di mensi onal pi ece. W were tal king about the roof
area, and that was this area here. O course, that is
bei ng accessed off of wunits which aren't show ng
totally here. Correct?

When Ms. M|l er asked you to point to the
pent house, you did, and you pointed to this wall here.

Correct?
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MR. G ORDANO That's the penthouse,

right.
CHAI RPERSON GRI FFI'S:  Okay. You are not
calling this a party line wall.

MR. G ORDANG.  No.

CHAI RPERSON CRI FFI S: Because it's a
si ngl e building. Wien you referred to you had a
property line or a party wall, it was here.

MR. G ORDANGC Right there.

CHAI RPERSON GRIFFIS: Is that correct?

MR. G ORDANO  Correct.

CHAI RPERSON CGRI FFI' S:  That wasn't shown on
that three-dinmensional imge, was it? You couldn't
have seen that wall.

MR G ORDANG No. It would be behind
anyway. That's the back side. You know what | think
it is, that image was an earlier inmage that shows the
pent house stopping right here. | think that's what
you are getting to.

CHAI RPERSON  CGRI FFI S: The t hr ee-
di mensi onal that you threw up, | think, was a little
deceiving, but I'mnot sure that's what we were being
decei ved by.

MR G ORDANO The intent was not to --

CHAl RPERSON GRIFFI'S: | think there was a
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shadow on that level. But the point --

MR. G ORDANO This is what we are | ooki ng
for as the built penthouse area.

CHAI RPERSON GRIFFI'S: | think you need to
put up an el evati on.

MR. G ORDANO Here is an el evation right
here, a little faint, but --

CHAI RPERSON GRI FFI'S:  There it is.

MR G ORDANO Here is the -- You are
| ooking at it obliquely. So you are seeing a corner,
too, but this is the penthouse. Because of the
cockeyed vi ew of Pennsylvania and 25'", it |ooks nuch
bigger than it is physically, but it does go all the
way over to two feet off the wall.

CHAI RPERSON GRI FFI S: Ckay. Does that
nmake sense? Excellent. Ckay. Any other questions
fromthe Board?

MR MASON: The three-di nensi onal
perspective actually was earlier before the | ast HPRB,
an it actually -- You are correct. It does not show
t he pent house projecting all the way over to the ot her
side, as it will, and as it does on here.

CHAI RPERSON GRIFFI'S: Right. And that's
fine. Ckay. Anything el se? Any ot her

clarifications? Good.
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W are going to take a 10-mi nute break.
W are going to conme back. W are going to go right
to the government reports, Ofice of Planning, and
t hen nove ahead. W will finish this today.

MR. MASON:. Thank you.

MR. G ORDANOG  Thank you.

(Wher eupon, the foregoing matter went off
the record at 3:44 p.m and went back on the record at
4:00 p.m)

CHAI RPERSON GRI FFI S: Very well, let's
resunme. Let's nove ahead to O fice of Planning.

MS. THOVAS: Cood afternoon, M. Chairman,
nmenbers of the Board. | am Karen Thomas with the
Ofice of Planning, and I will highlight OPs report
to address the applicant's requests.

The applicant i s requestingfive variances
and two special exceptions to permt construction of
a mxed use residential/comrercial building at 2501
Pennsyl vani a Avenue.

The sit e devel opnent proposal s and vari ous
Board approval s since 1991 have been docunent ed by t he
applicant and briefly outlined in our report to
provi de some context for anal ysis.

Essentially, the requests throughout the

past 14 years were a conbination of variances and
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special exception relief to the 1ot occupancy,
extension into the R-5-B zone, yard requirenents and
roof structure setbacks, reflecting the attenpts to
fit sone type of design on an irregularly shaped | ot,
while maintaining the integrity of the existing
hi storic | andmar k.

The current owner has proposed a nm xed use
bui | di ng, including ground floor retail, 16
condoni ni umapartnent units in the upper floors of the
buil ding, and two efficiencies accessible from 25"
Street, with two levels of below grade parking
provi di ng 26 spaces.

Due to the historic | andmark status of the
bui | di ng, t he Luzon bui | di ng, t he Hi storic
Preservation Board recommended that the mass of the
new construction above the | evel of the Luzon buil ding
be pushed as far to the north as possible. New
construction should not include any footprint of the
buil ding and remain as | ow as possi bl e.

These design constraints have resulted in
the need for a nunber of areas of zoning relief
including variances from the ot occupancy,
residential recreation space, rear yard and court
wi dth, as well as special exceptions to allowthe roof

structure setback, not nmeeting the one-to-one
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requi renent, and extension of the GC2-C district
portionintothe R 5-B portion of the split zoned | ot.

For split zoned lots, Section 2514.2 of
the zoning regulations allows for the |[east
restrictive portion of the lot to be extended into a
nore restrictive portion for up to 35 feet. The
proposal extends the line up to 20 feet, and this
extension will allowthe buildingto be designed under
one set of zoning regul ations.

If this 784 square foot area were not
included, then the structural configuration and
function of the building could be af fected. Extending
the height and bulk requirenments of the C 2-C zoned
district toward the north wll not affect the
devel opnent of the adjacent properties in the zone
district, and OP supports HPRB' s recomrendati on, which
assures that the present character of the nei ghborhood
is respected and numintained through the design and
appear ance proposed by the applicant.

Section 411.11 requires a one-to-one
setback for roof structures, and the Board nay grant
relief fromthe strict requirenents if the deviations
do not adversely inpair the structure, light and air
of adjacent buil di ngs.

The irregular shape of the lot and the
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requi renent that the existing building's footprint is
not conprom sed with additional structure constrain
the site to the extent that the resulting renaining
space had to be efficiently designed to accommodate
t he mechani cal, elevator and stair core.

The proposed | ocation of these elenents
run parallel to the west lot line to efficiently
accomodat e access to the building fromthe basenent
parking and ground |evel. Any other available
| ocation on the site would have resulted in |oss of
efficiency units on the ground floor, since no access
to light and air would have been avail abl e for those
units.

No other adjacent structures would
i medi ately abut the seventh floor of the proposed
bui | di ng, since abutting buildings tothe west and t he
north are five stories high and would each share a
party wall .

The roof structure i s pushed away fromt he
front of the building, mnimzes visibility of the
structures and reduces the overall massing on the
roof, and we believe that the intent and purpose of
the zoning regs will not be adversely affected.

For the requested variances, Op supports

the applicant's statenent t hat the lot is
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characterized by an irregular shape, the |ocation of
the historic | andmark which cannot be denolished in
its entirety, the rock fornmation close to the surface
whi ch prohi bits extensive underground structures, and
the split zone nature of the lot with the G 2-C and R
5-B zoni ng desi gnati on.

These factors, in conbination, constitute
a uni que | ot which creates inefficiency in the |ayout
of any addition to the site. Therefore, variance
requests seem appropriate in this case.

Most of the developnent has to be
concentrated away from the prom nence of the corner
toward the rear of the property. This creates a
practical difficulty which affects the overal
buil dable area on the property, and a practica
difficulty to devel opnent.

OP supports the applicant's statenent that
there is no practical way to develop the site in
accordance with the | ot occupancy requirements while
providing the preservation oriented setbacks to the
| andmar k structure and ensuring efficient |iving areas
in the building.

This is al so supported by previous Board
approval s of many revisions in the proposed design for

this site, which require the | ot occupancy vari ance.
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This variance also relates to and results from the
rear yard variance request, as discussed in our
report.

The | ot occupancy requirenent is ainmed at
preventing overcrowdi ng and density, to provide |ight
and air to buildings. However, as an irregularly
shaped corner | ot adjacent to an alley and two ot her
buildings with party walls, circulation of air to
properties north and west of the existing structureis
al ready precluded. OP believes that no harmis done
to the purpose and i ntent of the zoning regulations in
this regard.

Simlarly, the residential recreation
space cannot be met on the site without affecting a
nunber of residential units and ground floor retai
space. The main roof area, as designed, is not
feasible for residential recreation use, as there
woul d be no el evator access to the seventh and ei ghth
fl oors due to HPRB' s requirenment that a roof structure
hei ght be no taller than eight feet.

There is apractical difficulty to provide
a required percentage of rec space, since all usable
space was designed to maxim ze the efficiency of the
livabl e areas and the required nechani cal structures

whi ch support the operation of the buil ding.
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Gven the accessibility of outdoor
recreational opportunities in t he i mredi at e
nei ghbor hood, i ncl udi ng Rock Creek Park and the Y pool
facilities which are all wthin wal king distance of
the Luzon building, we believe that there will be no
harmto the intent of the zone plan if these variances
are granted -- if this variance is granted, rather.

I n previ ous deci si ons, t he Board
determ ned that a proposed project without a rear yard
woul d be appropriate, since it would continue the
street parking along Pennsylvania Avenue, and this
al so holds true in this case. Retaining a rear yard
will also affect the provision of retail space al ong
Pennsyl vani a Avenue. Therefore, OP does not believe
that variance relief would be detrinental to the
public good nor would it inpair the intent and
integrity of the zoning regul ations.

For simlar reasons, we believe that the

applicant has sufficiently denonstrated that a

reduction in the court width will allow for nore
efficient and practical building that will neet al
bui | di ng code requirenents. The reduction in the

court width is required, because it directly inpacts
the building's design with respect to the | ocation of

the corridor, rear facing units, and it would result
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in a smaller roof area, wth difficulty in the
| ocati on of mechani cal equi pment on the roof.

No abutting properties would be affected
by the reduced court width, since the court wdth
above the sixth floor is above the height of the
bui l di ngs primary to the west of the subject property.

Wth respect to the FAR, we do not believe
that a variance fromthe FAR is required, since the
speci al exception request takes in the C 2-C zone 20
feet intothe R 5-B zone i nplies an application of the
above requirenents of the C2-C zone into the nost
restrictive residential zone.

| f the Board determ nes that this vari ance
request is a necessity, then the integrity of the
zoning plan would not be inpaired if the variance is
granted, since it would be in harnony with the intent
of the zoning regulation and the Board's approval of
Section 2514. 2.

W believe that the applicant has
denonstrated that these requests, if granted, will be
consistent with the intent and purpose of the zoning
regulations and wll not be detrinmental to the
comunity.

The property is limted by a variety of

factors, the nost significant being the shape of the
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property and its historic | andnmark desi gnation, which
inthis case requires that any addition on the site be
set back fromthe existing structure's footprint.

The resul ting pl an respects the building's
| andmark status, as it wll appear to be wapped
around the existing | andmark to appear as two separate
structures. G ven the extensive reviews and conmunity
i nput on proposed plans to develop the site over the
years, OP believes that a project could not be
attenpted as a matter of right, due to the inevitable
site constraints.

Therefore, the O fice of Pl anni ng supports
the variances and special exceptions to allow the
construction of the m xed use buil ding.

| would just like to point out some
corrections to our report. On page 4 under current
proposal, the last sentence in the second paragraph
shoul d read "setbacks are 4 to 6" and not 5to 8, four
to six feet and not five to eight feet.

On page 4 as well, it should read 16 units
and not 15. On page 9, the first line on the top of
the page it says "C-2-Callows a naxinum" It should
say C2-C allows a maxinmum of 100 percent |ot
occupancy and not 80 percent for devel opnent. Eighty

percent of a max. Fifty is residential devel opnent.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

229

On page 11 the second line fromthe top
shoul d say north side rather than south side. Thank
you.

CHAI RPERSON @RI FFI S: Good. Thank you
very much. Are there questions fromthe Board? M.
Mller?

VI CE- CHAI RPERSON M LLER: On page 5 of
your report, you say that the design constraints
mandat ed by t he HPRB have resulted i n the need for the
nunber of areas of zoning relief. My question is
Which areas of relief does the HPRB nandates not
affect, if you know what | nean?

| amunder the i npression that perhaps the
HPRB constraints affect all the variances that are
bei ng requested. |Is that not true? It is driven in
| arge part by that, for all of then?

M5. THOVAS: |In effect, yes, | do believe
that. We did find that the need to push the buil ding
further to the north and to nove the mass further to
the north spread nore of the |ot occupancy out into
the side, pushed the rear yard. So it resulted in
rear yard, as well as in having to design the floor
plates, it pushed a |lot of the core structures by the
stairs and the el evator into a position where we don't

think that it could be noved; because it couldn't put
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those into the Luzon building' s footprint.

So in a sense, yes. So you have the court
wi dth being reduced, in effect, the rear yard, |ot
occupancy, and rec space. Due to the fact that,
particularly for the rec space, because you coul dn't
have an el evator access to that floor, you could only
have the elevator -- what do you refer to it as? --
the override, yes. You could only have an overri de.
You coul dn't have access.

So you coul dn't provide rec space. So we
had difficulty with that, too.

VI CE- CHAI RPERSON M LLER:  Thank you

CHAI RPERSON GRI FFI'S:  Anyt hing el se? Any
ot her questions? Excellent. Thank you very nmuch
Did the applicant have any cross-exan nation of the
O fice of Planning? No cross.

Very well, let's nove ahead then. | don't
have any other attendant government agency reports.
W do have the HPRB reports, and they were attached
into the application.

Let's nove to the ANC Ch, |I'm sorry.
The ANCis represented, are they not? M. MIller, are
you representing the ANC today? No? Ckay, that's
fine. That's great. W do have Exhibit Nunber 29

t hat was recomendi ng approval, and the applicant did
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nmention it also in their opening.

| don't have anything else attendant to
the application in terms of agency or community, ANC
reports. Unless the applicant is aware of any, we can
nove ahead to persons to give testinony.

Ms. MIler, are you testifying today? No?
Ckay, that's fine. 1'mjust getting the roll here.
Ms. Kahl ow, then when you are ready, why don't you
come up to the table, and we will proceed.

In the neantinme, let's just note that
there are nunerous letters in the record, Exhibit 28,
31, 33, 34, 35, 36, 38, 39, 40, 41, 42, in support.
There may be nmore. | think we got an additional one
that was subnmitted in today while we were in hearing
froma Fred Moon, President of 1116 25'" Street Condo
Associ ation, dated April 29. That was al so i n support
of the application.

W have a letter of concern, Exhibit
Nunmber 44, also in the record.

Oh, | shoul d make note. The applicant did
make note of it, but we do have a letter from the
Counci| Menber of Ward 2. It is Exhibit Nunmber 27.
It is an interesting letter. | noted his first
sentence indicating that -- well, he had indicated his

support, but also that he had actually been invol ved
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with this even before he was a Council WMenber. | t

just shows how I ong this has been going on.

Very well. M. Kahl ow, whenever you are
ready.

M5. KAHLOW To introduce nysel f again, |
am Barbara Kahlow. | live in Foggy Bottom

Since 1990, | have served as the
community's lead witness and testinony coordinator
before various D.C. bodies, and | list in a footnote
18 tines | have testified in witing or in person for
devel opnent of this gateway to Georgetown site

In 1991 after the conmunity filed an
Hi storic District application -- and | have a footnote
of what was covered -- a forner owner of this site
illegally denolished two contributing historic
t ownhouses that were situated on Pennsyl vani a Avenue
bet ween the three | andmark Mull ett townhouses and the
| andmar k Luzon apartnent buil di ng.

Since then, our comunity has been
frustrated with the unsightly appearance and absence
of devel oprment of this site. WMst are at the point
that any devel opnent woul d be acceptable to repl ace
this eyesore. However, | believe that sone of the
same principles for which we have fought for years are

still valid.
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The three basic principles from Day One
have been: (1) scale; (2) safety; and (3) quality of
life.

To protect the character of this special
gateway, especially its scale, the comunity filed
various law suits. The result of court ordered
nmedi ati on was a settl enent agreenent, and | note in a
footnote that the OP's report makes a passing
reference to Ilitigation but doesn't nention the
settlement agreenment. But as | nentioned earlier, the
BZA nmentioned it 17 times in its orders.

Si gned by five i ndi vi dual ver sus
organi zati onal conmunity representatives, including e
t hat conveyed to each successi ve owner of the property
and provided a maxi num hei ght of 70 feet versus the
hei ght proposed today of 90 feet -- and | have a
footnote that quotes from various things in the BZA
orders and the settlenment agreenments to guide you
t hrough t hat.

Wth counsel | actively participated in
nmedi ati on. In followup, two of us nmet with each
successi ve owner except the current owner, Intrepid.
Clarifying additions were reached for one of them

| checked with the bidders for the

ownership change to Intrepid, and was inforned that,
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infact, the prior owner's representative did di scl ose
t he exi stence of the settl enent agreenments. As one of
t he unsuccessful bidders put it, everyone knew about
it.

Nonet hel ess, on April 20'", in reply to a
guestion during an ANC neeting by a Conm ssi oner who
is a lawer, Intrepid erroneously told the Foggy
BottomLeft End ANC that this disclosure had not been
made.

| would like to include the settlenent
agreenents in today's record, Exhibit 1, and | have a
copy for you of all the agreenents. As Ms. Mller

said, you can study themat your |eisure, and | have

a copy for you. If time permts, | would like to
di scuss these in detail, but I"'mnot sure tinme wll
permt.

Only three of the five community co-
signers are currently active in D.C. |land use cases.
Two of us believe that the current plan for the site
can be inproved. |In addition, other |andowners and
former w tnesses believe the current plan would have
an adverse effect and can be inproved to protect
quality of Iife, especially inthe R-5-B section al ong
25'" Street.

| would like to include three statenents
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of opposition into the record, and | have the
originals fromthemwiich | wuld |ike to give to --
They are attached, but | would like to -- Two of the
three of us were co-signers, Bob N enmc and nyself.
He couldn't meke it today, because his nother had
serious surgery.

Two of the four imediately abutting
negati vely adversely affected homeowners al so si gned
letters, as | indicated. One, Bob Kinkead, i s opening
a restaurant box and couldn't be here today. The
second -- Ruby planned to be here, but just broke her
ankl e, and she explains that. And as | said, the
third had to recuse hinself, because he is a real
estate person, and we don't know who the fourth is.

Since 1991 | have been a party to the
BZA' s consi deration of various devel opment proposal s
for this site. From'91 to '97, | testified before
the BZAin witing and in person five tinmes. The BZA
i ssued five orders, and | gave the dates and nunbers,
in the predecessor case.

| would like to include all five in
today's records, since they provide detailed sunmary
of evidence of record and findings of fact by the BZA
| understood, but | don't have a copy of the

devel oper's filings, and he may have i ncl uded sone or
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all of those. But | would like to include themall in
the record, since they have such -- are based on such
extensive testinony. W had days and days appear ance.

CHAI RPERSON GRI FFI'S:  These are the past
orders?

M5. KAHLOW  Yes.

CHAI RPERSON GRI FFI'S:  Yes, they are all in
t hi s.

M5. KAHLON  Well, | wanted to be sure
they are attached, because | am going to be talKking
about them

Problens with the current proposal: The
princi pal problemwith the current proposal is scale,
hei ght, mass and | ot occupancy, especially along 25"
Street. Proposed eight stories reaching 90 feet with
95 percent | ot occupancy will abut the last intact and
| ow scal e historic townhouse row in the Wst End.

As | ‘indicated in one of the other
footnotes, we applied for an Historic District of the
eastern part of Square 14, which included the three
Mul l etts, the townhouses that were, unfortunately,
illegally denolished, the Luzon, the apartnents on
25" the apartments -- the condos and apartments on
25'" and on M

W never got to a hearing because of the
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illegal denolition. So contrary to what you heard
earlier, there was no Board deci sion, since we never
got to a hearing on it.

CHAI RPERSON CRI FFI S: So this isn't a
Hi storic District?

M5. KAHLOW It is not an Historic
District.

CHAI RPERSON CGRI FFI S: But it's just the
bui | di ngs around it?

M5. KAHLOW But we thought it was wort hy.
Par don ne?

CHAI RPERSON GRI FFI'S:  Numer ous bui | di ngs
around it have been desi gnat ed?

M5. KAHLOW W have four designated
buil dings, three on one side and one that is the
subject of it today. But these are the last intact
rows on 25" and M Street in the entire West End.
Everything else has been torn up in one way or
another. So thisis it. This is our character, like
the Foggy Bottom Hi storic District. This is what we
have in the West End, the only thing left.

The northern part of the site and the
t ownhouse rowis zoned R-5-B, which limts the maxi num
hei ght to 50 feet, not 90 feet, maxi muml| ot occupancy

feet to 60 percent, not 95 percent, and nmaxi numFAR to
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1.8 versus the proposed overall FAR of 6.0.

The applicant admts that the FAR in the
R-5-B portion would be 7.6. Now in an area that is
zoned 1.8, going to 7.6 is obviously excessive and
unjustified. It isto make profit. It has nothing to
do wi th what makes sense.

Also, as OP stated, the |ot occupancy
requirenent is aimed to provide light and air to the
bui | di ngs. To protect air and light for existing
residents, the zoning regulations also require four
i nches wi dt h per foot of height, but not |ess than 10
feet for open courts and not less than 15 feet for
cl osed courts, and | give the cite.

The applicant's prelimnary statenent
acknow edges the court width at the northwest corner
woul d be 17 feet 10 i nches versus required wi dth of 28
feet 10 inches. In contrast, the settlenent
agreenents restricted the height to 70 feet, and the
previ ous BZA orders protected the air and light for
t he exi sting residences, especially consistent with 11
DCVR, and | give the section.

| want to read the footnote: " For
exanple, the BZA required 'no balcony shall be
constructed on the western wall of the project' and

"renoval of the windows along the top floor and
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vertically down the rear portion of the west
el evation.'"

The BZA took so nuch testinmony in this,
and they asked for shadow studies. W had to cone
back, a nmassing nodel. So everybody -- nenbers could
see exactly what woul d happen to the people that live
there, and they asked us to negotiate all -- you nane
it. The BZA got very involved in this.

In addition, the applicant's prelimnary
statenent reveals that the plan includes 1450 square
feet "not on the lot" but in public space. | object
to this renoval of public space for use by private
parties.

The HPRB shared ny concern. The HPRB
stated, "The treatnent of the public space on the 25'"
Street side should be restudied." Any use or
encl osure of public space shall be limted.

Now just for you, you need to | ook at the
devel oper's Exhibit 5.2 where he shows that "green
area" which is our wide sidewal k. The reason | noved
to this area of town and that bl ock specifically was
the character wth the wde walks, wth the
streetlight, and that would be taken away on 25'

Street. Their Exhibit 5.2 shows --

CHAI RPERSON GRI FFI'S:  That's not the way
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| read it.

M5. KAHLOW Well, that's what they want.
They want to use public sidewal k space.

CHAI RPERSON GRI FFI'S:  |I'm not so sure.

M5. KAHLOW Yes, they do. That's what
they say, and that's what they told us in the ANC
They told us now, they want to use public sidewal ks.

CHAI RPERSON GRI FFI'S: Wel |, outsi de of you
and | bantering back, let's |look at the streetscape.
It seems to nme that that is actually what is called
t he parking area or the public space. It's not as if
they are di mnishing the sidewal k, or are you sayi ng
they are dininishing the sidewal k on 25" Street?

M5. KAHLOW They are dimnishing the
sidewal k in public space, as they said in their own
statenent, not on the lot but in public space. That
is their statement. That is what they told us, and
think that the 25" Street --

CHAI RPERSON GRI FFI'S:  Are you sayi ng t hat
the front yards -- what appears to be the front yards
as you go north on 25" Street woul d becone | arger as
you get to the corner when you hit this property, or
isit inline with those properties that go --

M5. KAHLON It is in line with sone of

the properties but not others. But the point about
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that block is that it had on both the Pennsylvania
Avenue side and the 25'" Street side |arge sidewal ks.
That's the character of this |andmark. You | ook down,
and you see sonething distinctive.

CHAI RPERSON GRI FFI'S:  Okay. Well, we got
to establish that then. What is the size of the
current sidewal ks, because just saying it doesn't make
it understandabl e?

M5. KAHLOW | don't have photographs. |
could take them for you for the record. |'m sorry.
| didn't nmeasure them | didn't know | needed to. |
don't know what to tell you.

CHAI RPERSON GRI FFI'S: Wl |1, we got enough
docunentation in here.

M5. KAHLOW Ckay. | think that the
shadow studies and, nore inportantly, the nassing
nodel woul d have shown you, if you had been able to
see.

CHAI RPERSON GRI FFI'S: Do you have 1.17? do
you have their subm ssion?

M5. KAHLOW | do not. They weren't kind
enough to give it to ne.

CHAI RPERSON GRI FFI'S: Do you have an extra
subm ssi on?

M5. KAHLOW | have their prelimnary
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subni ssi on, however, and | can show you on that.

CHAI RPERSON GRI FFI'S: Wiy don't you go to
Exhibit G

M5. KAHLOW All right. | have to get it
first before | can say anything about it.

CHAI RPERSON CRI FFI S: First, Exhibit G
1.1. This is the site zoning sheet.

M5. KAHLOW This is where they show - -

t hink, where they have little brick look is what |
would call it, for lack of a better term the little
brick things along there. That's public sidewal k
space at this point. W have large --

CHAI RPERSON CGRI FFI'S: So t he heavi er hatch
and the tree boxes are sidewal k. Correct?

M5. KAHLOWN \Were they are putting tree
boxes is public sidewal k space, if | understand this.
This little cross-hatch -- They have two sets of
cross- hat ches.

CHAI RPERSON GRIFFI'S: Right. Let's start
with the curb

M5. KAHLOW The first one is the plaid,
we'll call it. That's part of the sidewal k. The next
one is the odd-shaped. That's public sidewal ks now
all the way down.

CHAI RPERSON Rl FFI S: So here's ny
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guestion to you. You see where all that where the
heavy hatched transitions into the bigger hatch so it
| ooks like little brick to big brick?

M5. KAHLOW  Yes.

CHAI RPERSON GRI FFI'S:  You are indicating
to me, in their testinony that that small brick area

is not the current size of the sidewal k?

M5. KAHLOW It is currently public
sidewal k. Is that what you are sayi ng?
CHAI RPERSON GRI FFI S: s that being

di m nished or is it being --

M5. KAHLOW Yes. They are going to use
it for mking little patios. That's ny understandi ng.

CHAI RPERSON GRIFFI'S: | don't think | am
being clear. WIlIl, the issue is this. That's the
sidewal k. R ght? Now do we have phot ographs of the
houses up 25'" Street? Do you have any document ation
of those sites?

M5. KAHLOW | would be willing to bring
it for the record.

CHAI RPERSON GRI FFI S: Can | use your
architect for a nmonent, M. Collins? 1| think, unless
| amtotally wong here, | think we can put this to
rest rather quickly.

Let ne see. M understanding is that --
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You have 1.1. You know your docunent. Correct? This
is a site plan that's showing. On 25" Street, what
is being said is that you are encroaching on what is
currently public sidewal k area. Can you --

MR G ORDANO The distance from the
property line to the curb is actually call ed parking.
The anmpbunt of sidewal k, physical sidewalk, that is
there is actually -- versus the anmount of green area
or | andscaped areais really dictated by public space,
and that's the agency that agrees with what it is.

What we've got is we have picked up the
fence line that exists all the way up 25'" Street. So
we keep the same sidewal k. They don't like it when
t he si dewal k wi dens or narrows abruptly, particularly
peopl e that have visibility problens.

CHAI RPERSON Rl FFI S: So for ny
clarification, you are not increasing or decreasing
sidewal k that's on 25'" Street?

M5. KAHLOW  They are decreasing it to
make it simlar to other townhouses down the street.

CHAI RPERSON GRIFFI'S: | see what you are
saying. You are saying today --

M5. KAHLOW But |' msaying the corner was
di stinctive.

CHAI RPERSON GRI FFI'S:  Today you coul d wal k
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in, and all that is paved, and you can't tell really
what is there or --

M5. KAHLON Right. W had nassive trees
that covered it, and they are going to take down the
tree. But that is not their fault, the tree. The
HPRB wanted them to put the parking entrance there.
So taking out a nassive tree, when they go ahead and
do that, then they would be taking the public
si dewal k.

CHAI RPERSON GRIFFIS: So for that small

amount on 25'" Street, you want that whol e thing to be

open?

M5. KAHLOW That is correct.

CHAI RPERSON GRI FFI'S:  Because the corner
is still open. You see that?

M5. KAHLON But it's not just the corner.
The idea of the whole block when | noved there was
that the whole thing had w de sidewal ks, both
Pennsyl vani a and 25'", until you got to the townhouse
r ow. That was what made this special, why the
apartnent buil di ng was special, etcetera. That's part
of the context of the apartnent buil ding.

CHAI RPERSON GRI FFI'S:  And t hat open space
will be dimnished by them|andscaping it?

M5. KAHLOW Well, it's not |andscaping.
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They are going to nake it private patio space, ny

under st andi ng. It's not -- If it were |andscaped
that would be one thing. It's to be private patio
space.

CHAI RPERSON GRI FFI'S: | don't think it can
be private, because it is not done on private
property. But --

M5. KAHLOWN It's on public property, but
it would becone private property. That's what they
intend to do. But | would like to finish ny
testi mony, which at some point | wll.

MR COLLI NS: M. Chair, to the extent
that that is a legal issue that she started to rai se,
may | address that?

CHAI RPERSON GRI FFI' S: Yes.

MR COLLINS: The street distribution, as
you started to talk about the parking versus the
sidewal k -- the street distribution is the sanme at
this point, this street point, asit is all the way up
25'" Street. At 25'" Street it is 90 feet wide from
property line to property Iline. The curb-to-curb
width is 30 feet, and there's 30 feet of public space
on each side.

The street distribution -- | don't have

t he exact nunbers for parking that is provided, and
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the 25'" frontage of this site is the exact sane as
t he sidewal k going north of this site on 25'"" Street.

CHAI RPERSON GRIFFI'S: So it is consistent
all the way down 25'" Street.

MR. COLLINS: Right, and the parking that
is shown on here is the sane as the parking all the
way up and down. As you know --

CHAI RPERSON GRI FFI'S:  That was ny point.

MR. CCLLI NS: -- in the regulations a
property owner is required to maintain the parking,
and can fence it in up to three and a half feet of

hei ght of the fence.

CHAI RPERSON GRI FFI S: Exactly. | nean,
that's what | was trying to get to in ternms of
context. Is it the same as what i s happening north on

t hose t ownhouses? And oftentimes at townhouses it may
even have a retaining wall, and that's your front
yard, and you wal k up three steps. So everyone | ooks
at it and say you' ve got a beautiful front yard, and
you have to say, yeah, but it's not mne.

MR. COLLINS: It's actually public space,
and you are required to maintain it.

CHAI RPERSON GRI FFI'S: Right. Right. It's
good to know, because |'ve been waiting for the guy to

come and now ny | awn. Ckay. Ch, we do have a
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phot ogr aph. Perfect. In the original filing, M.
Etherly has found it. This is absolutely perfect. 1In
the original filing, the exhibit it's Exhibit Nunber
G Onthat it shows --
M5. KAHLOWN Well, that's what we are in.
CHAI RPERSON GRI FFI'S: So there actually is
encl osures on that area. | see. Do you see that?
M5. KAHLOW | don't have that.

CHAI RPERSON GRI FFI' S:  You sai d you had t he

original.

M5. KAHLON No, | have the pre. | don't
have t hat.

CHAI RPERSON GRI FFI'S:  That's this.

M5. KAHLOW Ch, well, then nmaybe | do
have that. Let ne just -- Gve ne one second. |'m
sorry, | may not have that.

BOARD MEMBER ETHERLY: It's the submttal
dated March 11, 2005, fromthe applicant.

M5. KAHLOW | do have that. Thank you.
| don't have the current one. Can | keep this copy
and wite on it?

CHAI RPERSON CGRI FFI S: So it's the third
phot ograph in.

M5. KAHLOWN Third phot ograph i n, under G?

CHAI RPERSON GRI FFI'S:  Yes.
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IVB. KAHLOW That's t he current

condi ti ons.

CHAlI RPERSON GRI FFI S: Ri ght . Ckay. So
t hat shows us where the sidewalk line is, and then
where the parking is, the privately maintai ned public
space.

M5. KAHLOW Attached to ny testinony is
a two-page chart which | prepared to conpare
Intrepid s request for five variances and two speci al
exceptions with the terns of the 1993 settlenent
agreenent and the vari ous BZA orders.

| have sent this repeatedly to the
devel oper to nake sure that it is accurate, and at one
poi nt they gave ne sonme changes we did, and since then
they haven't told nme if it is or it isn't accurate.
But to the best of ny reading, it is accurate. But |
t hought it would help you, and I would like to go
through it so you can get an idea of the kinds of
probl enms, height, the windows in the back and the
court niche and, nost inportantly is page 2.

| amgoing to discuss that in the next --
after | finish the next thing, but 1'd like to go
t hrough page 2, because those were the special
provi sions we nade after the BZA hearing.

CHAlI RPERSON GRI FFI'S: So t he second chart
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after what is |abeled B.

M5. KAHLOW  That's right, because that
tells you with a summary of what is in the agreenents.
| mean, | know you will read them but it tells you

what's init and their yeses, noes and questi on narKks,

and | am going to discuss some of those. But |
t hought that would be hel pful. That, | know, is
witten. | don't knowif they are alittle off by one
or two percentage points. I've asked for their

requests nultiple tines and haven't gotten it.

The bottom line is that, besides the
points | have already nentioned, Intrepid does not
intend to honor nobst of the negotiated special
condi tions. | have nmet with and exchanged sone e-
mails with Intrepid, but its position has |argely been
take it or leave it.

This contrasted with each ot her previous
owner the property, who was interested in being
responsive to many of the concerns as possible. Let
nme use an exanple of two of them

One is that the people in the i mediately
i npacted two neighbors, 1112 and 1114, don't have
back-front access. So they can't enpty their trash.
Currently, they do it in the de facto alley. So they

have nowhere to get to their trash unless they were to

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

251

wal k all the way around the entire block, if this was
built in.

So that is why the devel oper and the
settl ement agreenent of the BZA said, okay, you can
remove your trash in our building, because otherw se
they can't get to the trash

CHAI RPERSON CGRI FFI'S:  What bui |l di ng are we
tal ki ng about ?

MB.  KAHLOW The people immediately
adj acent on 25'"" Street. There are two sets of
t ownhouses, 1112 and --

CHAI RPERSON GRIFFIS:  On the north side?

M5. KAHLOW On the north side, right.
They don't have north-south access. Only a few of the
units do. So currently in that area -- you were
| ooking at that area -- there is a de facto alley, and
t hey can wal k back there. Once they build to abut it,
these people can't enpty their trash. They have
nowhere. Unless they were to walk all the way around
to the West Bridge, all the way down the street to
almost the corner of 25" and M they can't enpty
their trash. That's why the devel oper said, oops
this is a problemin the original conception of that
bui l di ng; we pronise we will take care of their trash.

That' s an exanpl e.
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CHAI RPERSON GRI FFI S: | think that's an

excel | ent agreenent. | need a little bit nore
persuasion that it rises to the level of a zoning
i ssue.

M5. KAHLON Well, it's what the BZA cane
up with. They said this is a real problem and then
we cane up with an agreenent. | was using that as an
exanpl e.

CHAI RPERSON GRI FFI' S:  But the Board i s not
perfect, and | think it's a great agreenent to have
establ i shed. But | still think we need to set our
sights in this application on zoning issues.

M5. KAHLOWN  All right.

VI CE- CHAI RPERSON M LLER: May | just
follow up on that? Who are these people? Are these
peopl e who you are representi ng who coul dn't get here?

M5. KAHLOWN Yes. They are letters.

VI CE- CHAl RPERSON M LLER: Who are they?

M5. KAHLOW Bob Kinkead and Ranee
Lewi son. | have two of the four letters. One was
the real estate guy who had to recuse hinsel f, and one
we don't know who it is. There are four owners.

Ckay. In sum to protect the scale of
this special gateway, 90 feet is too high on 25'". To

protect safety is critical. The ground floor retai
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brings street life to the block, and being open at
night versus anything Ilike a planned banking
institution.

To ensure quality of life, the air and
light to the existing windows in the abutting buil ding
on 25'" Street need to be further protected, including
to project no nore than nmatter of right shadows for R-
5-B zoni ng wi th a maxi num hei ght of 50 versus 90 feet.

Ranee Lew son, who really did plan to be
here other than breaking her |eg, talked about her
children and how they needed -- their bedroons only
had this air and light, and that's why the BZA
requi red t hese shadow studi es and the cutoff, so that
there would be air and light to those existing.
That's when it was 70 feet, not 90 feet.

The questions | was goi ng to ask i ncl uded:
Why aren't there shadow studi es? Were i s the nassing
nodel ? Wy didn't you talk to the imediately
i npacted neighbors for which we had these speci al
provi sions? They were never contacted. Wy weren't
the West Bridge owners noticed? They are within 200
feet. They did notice the condoni nium board, but
because we didn't have a cormittee set up, none of the
owners, resident or nonresident owners, were ever

notified about this project, and we are within 200
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feet as owners.

What do you do about the trash? What do
you do about the Pennsyl vani a Avenue si dewal k? What
we want ed, because the city can't handl e everyt hing,
is to protect the people on 25" to protect the
character on Pennsyl vani a. The sidewalk is in
absolute disrepair. W wanted the owner to fix it,
brick it up, and the owner said, of course, we will do
t hat .

CHAI RPERSON GRI FFI'S: A coupl e of things.
Those are issues, frankly, that are perfect if we were
in a PUD, kind of anenities and how we could -- You
know what? |f we had the authority to demand certain
things, | think 1'dtake it in tw seconds, because --

M5. KAHLOW But the air and light is
yours. The BZA is responsible for maintaining the air
and light of existing residential units, even if they
were not originally within code or whatever.

CHAI RPERSON GRI FFI'S: | understand that.

M5. KAHLOW And that's why that was the
nost conpelling testinony. Apparently, their court
ni che i s an unusual --

CHAI RPERSON GRI FFI'S:  The court was one
i ssue. | was addressing your Pennsylvania Avenue

si dewal k.
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M5. KAHLOW Yes. But | was using that as

an exanpl e of what | woul d have asked. You told ne --

CHAI RPERSON GRIFFIS: | think at the end
of the day, certainly, the devel oper who is putting
somet hing of this nature on this corner, | woul d hope,
would also invest a little bit in the sidewal ks. It
m ght make for good marketing of the building itself.
But be that as it may, it is off the property.

Let me ask you al so. You testified at the
Hi storic Preservation Review Board. Correct?

M5. KAHLOW | testified, as | said, many
tinmes. The last three times | was --

CHAI RPERSON GRI FFI S: But let ne ask
specifically --

M5. KAHLOWN -- | have subnmitted letters.

CHAI RPERSON GRI FFI'S: A lot of the things
you are saying, and | don't want you to |eave today
thinking we didn't think they were serious issues.
They are serious issues. | just need to nmke sure
that you understand what jurisdiction we have and
where they m ght be.

A lot of this -- So far you have talked
about the character and how it fits in and such --
woul d have been perfect at the Historic Preservation

Revi ew.
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M5. KAHLOW W talked to them W net

with them talked to themextensively, the staff. W
didn't testify in person for various professional
reasons, but submitted three letters.

CHAI RPERSON @RI FFI S: Ckay. On this
application you worked with them

M5. KAHLOW  Yes.

CHAI RPERSON @RI FFI S: And you' ve seen
where it's gone through that.

M5. KAHLOW Yes. Unfortunately, | think
the first iteration was 1,000 percent better than this
last iteration. It was nore attractive. It was nore
bal anced for the character of the nei ghborhood, and |

think it's great they took it off the existing

| andmark, but | think their current one is ugly. |
don't think it will sell. | think it's a disaster.
But yes, | was involved, and they kept noving in the

right direction. In the end, I'mnot happy with it,
to answer your question. Yes.

Then | was goi ng to ask vari ous questi ons.
| haven't seen a letter from the Foggy Bottom
Associ ation, which they nmentioned. | don't know if
you have it or not.

CHAI RPERSON GRI FFI'S:  Exhi bit Nunber 39.

M5. KAHLOW | wonder if | can get a copy.
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CHAI RPERSON GRI FFI'S:  Absol utely.

M5. KAHLOW | hadn't seen that, and now
| have a copy of their stuff. I'd like to add, ny

Exhibit 3 is the attorney who negotiated with D.C.,

his statenent of the continuing applicability. I'd
like to put that as nmy Exhibit 3. | got that this
norning. Oherwise, | would have attached it to ny

testinmony. Do | give this to Beverley?

CHAI RPERSON GRI FFI'S:  Yes, pl ease.

M5. KAHLON In sum -- |'Il wait for a
second.

CHAI RPERSON GRI FFI'S:  Okay.

M5. KAHLOW In sum there's a lot of
i mprovenents, | think, that can be nade, and the BZA
can make them |If you |look at the Attachment A, MR
Ni emic, Bob Niemc, and nyself and Richard Price are
the three still active in land use. Hs is the one
whose nother is sick. He and | both say nmake
i nprovenents. Richard Price is the ANC Comn ssi oner.
He says, okay, | can live with it, or actually he
likes it.

B is Bob Kinkead, Kinkead s Restaurant.
He explains all the problems with the w ndows, and
next to it is Ranee Lew son and the problens with al

the wi ndows and her chil dren. Then | have the two-
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page summary for vyou, though you wll read it
yoursel f, and the agreenment. Then | have this Don
Dynan docunent .

| think you can nake i nprovenents. |f we
-- What the BZA did the last tine is sent us all to
t he negotiation table with OP convening us to try to,
instead of a "take it or |eave" attitude, nake sone
i nprovenents. to protect the people. That's what |
r econmend.

Hopeful Iy, that hel ps answer.

CHAI RPERSON GRIFFI'S: | think so. Let me
ask you a couple of questions, though. Do you find
any uni que aspects to this property?

M5. KAHLOW  Yes. But there are still
solutions that can be people friendly.

CHAI RPERSON CRI FFI S: Ckay. "' m just
trying to put full understandi ng of your opposition to
this particular application. So you don't disagree
with the wunique factors that they have brought
forward, the historic --

M5. KAHLON  No.

CHAI RPERSON GRI FFI'S:  -- structure and t he
shape and | ot size?

M5. KAHLON  No.

CHAI RPERSON GRI FFI'S: Okay. The practi cal
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difficulty -- the elenents of residential recreation
or the | ot occupancy, are any of those -- Do you find
that they haven't nmade their test in ternms of --

M5. KAHLOW | don't think they have made
the test in court width and in rear yard.

CHAI RPERSON CGRI FFI'S: Court wi dth and rear
yard? Okay.

M5. KAHLOW Because of the abutting
people on 25'". And if you had either shadow studies
or spore massing or both, you woul d see these pati os.
You would see the air and light. You would see in
t hose i nstances.

Now you asked a very good question.
What ' s the backs or what's the rear yard. The bottom
line is, no matter what the site that he said on 25"
is, the Pennsylvania Avenue is 2501 Penn. It is the
Pennsyl vani a Avenue entrance. In the rear are the
peopl e that are being affected, and they are the ones
that have to be protected, | think.

CHAI RPERSON GRIFFIS:  In the rear --

MB. KAHLOW 25'" Street townhouses.

CHAI RPERSON GRI FFI' S:  Any ot her questi ons?

VI CE- CHAI RPERSON M LLER: | have a
guestion. The BZA does consider light and air and

privacy, and |I'mjust wondering if you can el aborate
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alittle further. | think that we would know that
there were shadows, if we saw shadow studies or
something. That really isn't enough for us to go on.
Can you gi ve us sone kind of concrete information from
whi ch we could draw a concl usion that --

M5. KAHLON It's in the BZA's record for
t he prior case. They requested shadow studies, and it
showed what they would be, but only if it was 70 feet.
Now it's 90. So you could see how it was and why you
had to build in the special conditions, you the BZA,
to protect those existing homeowners. [It's in your
record.

VI CE- CHAI RPERSON M LLER; | understand
that, but | nade the sane point to the applicant that
the building has changed, and | don't know how t hat
affects the shadows.

M5. KAHLOW It's taller. That's all.

VI CE- CHAl RPERSONM LLER: It's taller, but
t hat --

M5. KAHLOWN And it has w ndows.

VI CE- CHAI RPERSON M LLER: There is a
set back.

M5. KAHLOW Not there.

VI CE- CHAl RPERSON M LLER:  Not there.

MS. KAHLON No, it's taller.
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VI CE- CHAl RPERSON M LLER: So you're

sayi ng, on the particular side that you are concerned
about, there is no change except it's taller?

M5. KAHLOW It's taller, and they have
nore wi ndows, all the things that we weren't supposed
to have before. So that if you | ooked at the existing
shadow studi es -- What happened the first tinme is we
net with the BZA, and they said, devel oper, come back
and do shadow studies so we coul d actually hear after
this conpelling testinony, and they did, and it's in
your record. Then they said, well, how about this,
how about that. W all sat in our negotiation at the
request of the BZA, at the direction of them and
that's when we canme back to set it back at certain
pl aces, have no wndows on that side, have no
bal coni es on that side, etcetera.

VI CE- CHAI RPERSON M LLER: Wl |, how nuch
nore shade is there as a result of this?

M5, KAHLOW | don't know, because |
didn't do the shadow studies. | nean, | could hire
sonmeone, and we could do that. But | thought that's
what the BZA did. Last tinme the BZA at our request
made the developer conme in and show the shadow
st udi es. | think it's terribly inportant, because

those are real people, and they would be adversely
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af fected, and significantly adversely affected.

VI CE- CHAI RPERSON M LLER: And how woul d
you |like to see the buil ding changed?

M5. KAHLON | would like to be on the
25'" Street side where it's the R-5-Bside -- 1'd like
it to be, as | said at the end, the shadows to be no
nore than a matter of right for an R-5-B zone abutting
t hose peopl e, because that is the zone.

They are asking for youto carry the G 2-C
into the R 5-B area. However, what | think is nore
appropriate, and | said it in nmy |ast sentence,
including to project no nore than matter of right
shadows for an R-5-B zoning wi th maxi num hei ght of 50
versus 90 feet.

What the BZA required last time was to
show where the shadows would be at the R-5-B, where
t he shadows woul d be at CG2-C, where they would be if
it was 70 feet, etcetera. That's what you all
required them to do, various versions of shadow
studi es.

VI CE- CHAI RPERSON M LLER: | have not heard
before the phrase matter of right shadows.

M5. KAHLOWN You -- BZA asked themto show
i n the shadow studi es, and they showed this is what it

would be if it was G 2-C, this is what it would be as
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R-5-B, this is what it would be matter of right.
That's how -- You asked themto develop it, and that's
what they presented in the foll ow ng hearing.

CHAI RPERSON GRIFFIS: W were a creative
group way back when. But | think the intent,
obviously, was on the matter of right height, what
shadows woul d be cast.

M5. KAHLON And matter of right height in
R- 5- B.

CHAI RPERSON GRI FFI S: VWhat is your
assessment on the nmassing of what is being proposed,
because when | | ook at the site plan --

M5. KAHLOW It's too tall on --

CHAI RPERSON GRI FFI'S:  -- and you | ook at
the corner and the alley and the courtyard now, which
is actually being put in, it sets back substantially
from 25'" Street.

M5. KAHLON No, not for the people who
are living there. They have wi ndows al ong that wall,
and if you were to look at the -- That's why |I'm
citing all the pictures. |If you will |ook at the 25'"
t ownhouses, they have wi ndows down t he m ddl e of their
wal | .

CHAI RPERSON GRI FFI'S:  On the south side?

MS. KAHLON On the south side of this.
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CHAI RPERSON GRIFFI'S:  The property line

wal |, they have fenestration.

M5. KAHLOW Yes. They have w ndows, and
t hey knew that the ones on the top would be covered,
but the ones on the south side were --

CHAI RPERSON GRI FFI' S:  What woul d happen i f
that was developed matter of right, as you are
i ndi cating, and a townhouse was put in there? Wuld
t hey not cover all those w ndows then?

M5. KAHLON Not in the court niche. And
what we were tal king about is there's this cutout and
alittle niche.

CHAI RPERSON GRI FFI'S:  \What court niche?

M5. KAHLOW In their townhouse, in the
25'"" townhouse, if you have diagrams, they have a
little niche.

CHAI RPERSON (Rl FFI S: And that's where
this devel opnent has said that they are going to cut
their corner?

M5. KAHLOW Uh- huh, but not enough,
because the shadows would hit on it.

CHAI RPERSON GRI FFI'S:  Wiat's enough?

M5. KAHLOW Enough so that there will be
enough air and light to be able to have a child use it

for their room That was what the i ssue was before.
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So you have the whole wall on 25, a window at the
top everybody knew was going to be knocked out. The
wi ndows down their court niche, they needed to have
nore air and light to be able to make sure the
shadows, and fromthe 70 foot building they had to cut
it out and no wi ndows, so people couldn't be | ooking
into their bedroons, but also at 90 feet there would
be even nore shadows.

Just so you know, M. Etherly -- | mean
M. Giffis, we did these shadow studies for other
things. The Zoning Conmi ssion has us do that on a
regul ar basis, shadow studies.

CHAI RPERSON GRI FFI'S:  They are rigorous
over there.

M5. KAHLOW No, but |'m saying, because
you have to deal with the existing honmeowners. So for
all these PUDs we have had to do the shadow studi es.
This is not an unusual thing.

CHAI RPERSON GRI FFI'S: | understand that.
| understand that. | think, if we are persuaded t hat
it is needed in applications, we would require that as
addi tional submissions. |I'mnot having a difficult
time --

M5. KAHLOWN Well, read the letters from

Ki nkead and Lewi son, because they are the ones that --

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

266
CHAI RPERSON GRI FFI S: I'"'m having a

difficult tinme understandi ng what the i npact woul d be.

M5. KAHLOWN No air and |ight.

CHAI RPERSON GRIFFI'S: | have an existing
bui l di ng on the corner, even wthout the devel opnent
proposed, that is on the south side. That sets your
light. As you go -- as the light would travel, it
would travel west. Correct? Toward the back where
you are indicating the i npact area, and now you are in
not the R-5- zone, but you are in the conmercial zone
on Pennsyl vani a Avenue.

M5. KAHLOW No. No, no. " m not
describing it right. W are talking about the R 5-B
only.

CHAI RPERSON GRIFFI'S:  You don't need to
describe it. That's the sun travel. The sun is going
to travel across the buildings that are going to front
Pennsyl vani a Avenue on the south side.

M5. KAHLOW But there is also sun in the
ot her direction.

CHAI RPERSON  CGRI FFI S: What ot her
di rection?

M5. KAHLOW From the west.

CHAI RPERSON GRI FFI'S:  Yes. So keep going

west. Keep going west, and take it all the way down
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to sunset where vyou have that fabulous brick
comercial building with ribbon wi ndows, which is who
knows how hi gh, probably 90 feet. That woul d obstruct
the light fromthat end. That's the furthest on the
cor ner.

M5. KAHLOW Well, | think the only way we
will all knowis if we see a shadow study what this
newest hi gher buil di ng, and hi gher nmassi ng woul d have
greater massing and greater | ot occupancy, if we got
to see it. And if you would Ilike, | wll hire
someone. | just thought that you would asked the
devel oper to hire sonmeone, but | don't mnd hiring
someone, com ng back and presenting it. | don't mnd
doing that. | don't think it should be my obligation,
but I will doit.

VI CE- CHAI RVAN M LLER:  Ms. Kahl ow, let ne
ask you a basic question. Something very significant
has happened since the previous Board orders. There
have now been HPRB orders whi ch have di ctated changes
inthe building to a very |arge extent, requiring the
appl i cant seeking variances fromthis Board.

So there is a big difference now. \%%
guestion is: Nunmber one, could the applicant make t he
changes that you want and still be in accordance with

HPRB or ders?
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M5. KAHLOW Yes. Wat happened t he | ast

round is the HPRB made a decision, and then the BZA
made a different decision, and then they had to
finally -- Actually, it was a whole 'nother floor of
the HPRB said it was okay. BZA said no. Then they
had to go back to the HPRB. This is not unusual
because it's quite a chicken and egg. Wi ch cones
first; what cones second? But the last tine they had
to go back to the HPRB after the BZA nmde sone
changes.

VI CE- CHAI RPERSON M LLER: So it sounds
i ke you are saying, though, if they nmade the changes
t hat you are requesting, they woul d have to go back to
HPRB.

M5. KAHLOWN They would if they nmade any
changes. Any changes in the outline of the thing
hei ght, mass, they would have to. And in this case,
it's not touching the landmark. It is not touching
the streetscape on 25'", which is the npst precious.
It woul d be touching the back side of the building, as
it were, and that's where there are real people. They
don't care if it's cut back there. It would be fine
with them Wat do they care? It's not affecting the
way their |andmark was. That's why the last tinme, as

| say, we had to go back to the HPRB
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CHAI RPERSON GRI FFI' S:  Anyt hi ng el se? Yes?

COWM SSI ONER HOCOD:  |I'mjust -- Maybe |I'm
m ssing the point. M. Kahlow, |'mjust -- Maybe |'m
just a little confused. How is everything that

happened fromwhat t he BZA sai d previously -- How does
it pertain to what's going on here in this case?

M. KAHLOW It's the same degree of
standards, that you have to have air and light, for
exanpl e, on two existing owners. That's what the BZA
-- theregulations require, and that's the BZA' s test.
You can't have an adverse effect either from |ot
occupancy, court width, rear yard or any of those
t hi ngs, on existing owners.

What we reached before was a conprom se.
It wasn't perfect, but it was sonething that both
things could exist. |'mnot contesting what happens
on Pennsylvania Avenue. |'m contesting real people
and their quality of life.

COW SSI ONER HOOD:  |Is there -- and this
may be gettingalittle off. I'mtrying to understand
exactly what you are saying. Wat you reached before
was a conproni se, but -- So your plan, didit neet the
test?

M5. KAHLON It net the test, yes. That's

why | would like to have that again.
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COW SSI ONER HOOD: Met the test?

M5. KAHLON And yes, |'d Iike that again.

COWMM SSI ONER  HOQOD: That was a totally
di fferent application.

M5. KAHLOW It doesn't really matter
It's the sanme site, the sanme people who |ive next-
door, the same people that would have -- Nowit would
be taller, nore shadows than before. But it's the
sane test before. You would still have to neet the
air and light test.

COM SSIONER HOOD;, | will tell you, Ms.
Kahlow, to nme, you're bringing in all that happened
before and, unfortunately -- | don't know if anybody
else up here sat on what happened before, but |
didn"t. So I'mbasically -- The decision | render or
make will be on what | have here in front of ne, and
you're bringing in all this other stuff that happened
prior.

My other point is that it | ooks as though
ot her people were in opposition early on, too. I
guess the ANC and others, and it |ooks |ike people
have wor ked - -

M5. KAHLON The ANC actually was not in
opposition. They took a pass the last tinme. They had

a split Board. They were not in opposition; they were
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not in favor. That's why | asked to see this one
letter.

COW SSI ONER HOOD: This is the last tine?

M5. KAHLOWN Every time. The ANC took a
pass. This tine, they said yes, because they are just
frustrated. Al of us are frustrated, but those of us
that are nore intimately involved with the site
realize that there could be i nprovenents. W do want
devel opnent. W just want inprovenents.

COW SSI ONER  HOQOD;, You think a shadow
study woul d hel p?

M5. KAHLOW  Yes. | think, if you can
carve out some stuff for the 25" Street and come up
with some of their solutions -- | use the trash as an
exanple. There's got to be a way to help the people.
Their parking, their trash, everything that we built
in before, is |ost.

They can't get their parking space either.
How are they going to get the parking space when they
have no -- Their parking is in the back, and they have
no north-south -- no east-west access. They have to
go all the way around the entire block to get to their
par ki ng space or their trash. It's not reasonable.
That's why we had those provisions in there before.

COW SSI ONER HOOD: M. Chairman, | don't
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know -- | don't think we would be asking too nmuch if
we asked the applicant to give us a shadow study. |
know on the Zoning Conm ssion we always -- As she
stated -- and |I'm one actually who was very much in
favor of a shadow study. Thank you. Thank you, Ms.
Kahl ow.

M5. KAHLOWN  Thank you.

CHAI RPERSON GRI FFI'S:  Anyt hi ng el se?

M5. KAHLOW | don't have anything el se,
and | appreciate your letting ne --

CHAI RPERSON GRI FFI S: No, we appreciate

you taking the tinme to be here. Let's goto -- Wll,

first before we go to cross -- don't go too far, Ms.
Kahl ow. Have a seat. Did you put your PowerPoi nt
away? GCkay. I'mgoing to ask, M.Collins, if I could

have your architect up here again. Also, grab S 1
the cover sheet, and it's a site plan. It's an area
map, actually.

Ms. Kahl ow, what |'mgoing to have you do
is you are going to sit close. I|I'mgoing to try and
wal k you through this. Let's see if | have the
under st andi ng.

GotoS 1 Itisgoingtobeinthefirst
bl ack and white. |It's going to be Exhibit F, second

sheet, Exhibit F. Board nmenbers can do the sane.
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M5. KAHLON M. Giffis, the hatching is

where the current residential townhouses are. Does
that hel p? This is the current townhouses.

CHAI RPERSON GRIFFI'S: 1'mgoing to take a
site plan on the left side on S-1.

M5. KAHLOWN Ch, |I'msorry.

CHAI RPERSON GRI FFI'S: W are anti ci pating
we are going to have some sort of diagramput into the
record for our review, but I want to wal k through so
| "' m understanding the site | ocation on this.

The area map -- okay? |If we |ook at the
area map, and east is on the right side. I s that
correct?

MR. G ORDANO  Correct.

CHAI RPERSON GRI FFI'S: West is on the left
side. South would be on the | ower side.

MR. G ORDANO  Correct.

CHAI RPERSON GRI FFI'S:  The sun is going to
start in the east, is it not?

MR. G ORDANO  Correct.

CHAI RPERSON GRI FFI'S: It curves toward t he
south and ends up in the west. |Is that correct?

MR. G ORDANO  Correct.

CHAI RPERSON CRI FFI S: Its shadows are

going to be cast across the corner. |Is that right?
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MR, G ORDANG Correct.

CHAI RPERSON GRI FFI'S:  And what's the zone
of that corner?

MR 3 ORDANO G 2-C

M5. KAHLON R-5-B.

CHAI RPERSON GRI FFI'S: No, the R-5-Bis up
25'" Street.

M5. KAHLON [|'msorry. |1'mon the wong
corner. Show nme where he's at there.

MR. G ORDANO The dark col ored area here.

CHAI RPERSON GRI FFI'S:  So i f you nmassed out
all --

M5. KAHLOW The top part is R-5-B.

CHAI RPERSON GRI FFI'S:  No. A snall portion
of that north side on 25" is the R 5. But if you
massed out -- Forget noving your boundary line. If
you massed out that corner, matter of right, 90 feet
for that zone district -- Is that correct?

M5. KAHLOW It's not matter of right.

Fifty feet.

MR. G ORDANO  Correct.

CHAlI RPERSON CRI FFI S: I'm still in the
comercial zone. I'mnot in the R 5-B.

MR G ORDANO It's 20 feet off the

t ownhouses.
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M5. KAHLOWN Ch, in here? kay.

CHAI RPERSON GRIFFI'S:  You could carry it
all the way down Pennsyl vani a Avenue. |s that right?

MR. G ORDANO  Correct.

CHAI RPERSON GRIFFI'S:  Wuld that create
t he shadow on those townhouses?

MR. G ORDANO.  No.

CHAI RPERSON GRI FFI'S:  Yes, it would. it
woul d inpact the sun, would it not? |It's a 90 foot
bui | di ng on Pennsyl vani a Avenue.

MR. G ORDANO Onh, you nmean on -- Noonday,
yes. | thought you were saying right in the norning.

CHAI RPERSON GRI FFI'S: That's a matter of
right height of 90 feet.

MR. G ORDANO  Correct.

CHAI RPERSON GRI FFI S: On  Pennsyl vani a
Avenue. It takes the corner up to 25'"" Street. l's
t hat correct?

MR. G ORDANO  Correct.

CHAI RPERSON GRI FFI S: | don't see how
tal ki ng about even the area of 20 feet of the R 5-B
i npacts the light on those townhouses, based on the
matter of right devel opnent on that corner.

MS. KAHLOW  Because the air cones from

all sides, and that 20 feet is abutting the R 5-B.
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And if you were to |look at the wi ndows, the w ndows
are right at that intersection where you can see the
white versus the bl ack. That's where the wi ndows are,
and they are at an angle. You have to look at it.

| amnot -- | just do it in commbn sense.

| wal ked by there yesterday, and it's just conmon

sense.

MR G ORDANO  Whether 90 feet is at the
end of the CG2-C or at the party wall is not really
going to affect those properties. It's going to make

a foot difference in shadow |ines at the maxi num sun
of the year.

M5. KAHLOWN It's 20 feet.

COW SSI ONER HOOD;, M. Chairman, | think
|"msold on your point. | will wthdraw asking for a
shadow study. | agree with your point.

CHAI RPERSON @GRl FFI S: Ckay. Let's
continue then. Is there a question? kay, M.
Collins, you have cross?

CROSS- EXAM NATI ON
BY MR CCLLI NS:
Q Ms. Kahlow, in the second paragraph of

your witten testinony, on the first line you said to
protect the <character of this special gateway,

especially the scale, the conmunity filed various | aw
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suits. Do you know who the naned plaintiffs were in
t hose various |aw suits?

A Because of ny job situation, | couldn't be
the nanmed plaintiff. So we agreed that it would be
Foggy Bottom Association on whose Board M. Hood
acknowl edged | sat, and Richard Price, because we
needed an individual as well as an organi zation. But
it was only because of ny job that I wasn't all owed
to.

Q That wasn't ny question. | just asked you

a sinple question. Wwo were the named parties?

A | tried to answer.

Q Wre you a party to that law suit?
A Yes.

Q You were a party to the law suit?

CHAI RPERSON GRIFFI'S:  Is there rel evancy
here? Wiy do we need to know this? Do we need to
know who was - -

MR COLLI NS: There's certain false
statenments out there with no back-up. I'd like to
just explore them The point of that was that in this
case Richard Price sits on the ANC which has
unani nously supported this application, and the Foggy
Bottom Association has a letter in the record

supporting this application.
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CHAI RPERSON GRI FFI'S:  Ckay.

M5. KAHLOW  However, | was the one who
led the nmediation, and | --

CHAI RPERSON GRI FFI S: | don't want too
far into this, maybe statenents in closing.

M5. KAHLON And | had the deposition and
everyt hing el se.

BY MR COCLLI NS:

Q Your Item Nunmber 1, the settlenent
agreenent we have heard so nuch about today. Can you
pl ease on this -- The settlenment agreenent is dated
Decenber (bl ank) 1992. Let's take that one. It is 12
pages |l ong and ends with the signature pages.

In those first 12 pages, can you pl ease
point us to the provision that says that this
settl ement agreenent flows to successors and assi gns?

A As | stated in nmy footnote 4, it wasn't
obviously in there as explicitly as the understanding
that was reached with the city. So we had the
additional clarity, and it was on page 5 in the Muy
19, 1996, provision 13.

Q Is the party -- Is the city a party to
this settlenment agreenent at pages 1 through 12?

A The city did not co-sign this agreenent.

There was a separate agreenment with the city.
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Q | see. Inthis agreenent, pages 1 through
12, on the bottomof page 10 does it say -- or does it
not say that each party has been represented by
counsel ?

A Yes, that's why | presented a letter from
our counsel, Dynan.

Q And so your counsel said it was al ways t he
intention that this was to flow to the parties, and
t hat you were represented by counsel in negotiation of
this settlement agreenent, but there is no place in

this settlenment agreenent that you can point to that

says that it flows to successors and assigns. |s that
correct?
A | don't have that specific |anguage, but

that was clearly the understandi ng, and you were the
drafter. But Don Dynan was one that negotiated with
the city, and he's the one that wote the letter, e-
mailed to nme saying, yes, that was everyone's
under st andi ng.

CHAI RPERSON GRI FFI'S:  This i s what | hoped
we woul dn't get too far into.

M5. KAHLOW | nean, |'mnot sure what we
are getting here. Yes.

CHAI RPERSON GRI FFI S: The Board keeps

aski ng ne what does this have to do with what we are
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doi ng, and what does this --

M5. KAHLOW | was just giving you the
context. That's all.

MR COLLINS: And we have heard a | ot of
di scussion. | just want to make sure the Board does
not take the settlenment agreenent into consideration
or have the understanding that this m ght have any
applicability to the current owner of the property.
That's my purpose for this.

M5. KAHLON The prior owner has witten

nme an e-nmail saying it does, and that he understood

that, and that when he was sellingit, it does. | can
put that in the record. |I'mnore than willing to, if
you need to have that. | nean, | have all kinds of e-
mails from every prior owner, including the nost

recent prior owner.
BY MR COLLINS:
Q And you have signed settl enent agreenents

by those previ ous owners?

A Al'l the settlenent agreenents are i n here.
Q I n where?

A What | subm tted.

Q What you submitted. So you have a

settl ement agreenent between Chat hamLake Associ at es.

A And it says "and assigns." Look at Numnber
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13.

Q Ckay, 13.

A Provi sion nunber 13 in the second one of
t hese deal s.

Q O pages 1 through 12? Were is Nunber
13?

A It's in the next one, as | just said
because it wasn't --

Q It's not in pages 1 through 12?

A It's in the next one. If | can read
nunber 13: The devel oper agrees that if the devel oper
transfers, assigns or conveys in whole or in part any
of its right, title or interest in or related to its
agreenent or intent to purchase the property or if a
devel oper transfers, assigns or conveys in whole or in
part any of the right, title or interest to or rel ated
to devel opnent of the property, any such transfer,
assi gnment or conveyance shall include a sinultaneous
del egation by the devel oper and assunption by the
transferee, assignee, collectively the assignee, or
t he devel oper's obligations, duties under which and
with respect to this nenorandum such that the
assi gnee shall becone liable for the obligations and
duti es of the devel oper hereunder. And it goes on and

on.
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As | say, the person who sold this to the
current Intrepid said this applied. | have an e-mai
fromthem

BOARD MEMBER ETHERLY: M. Chair, if |
could, let me step in here. | amgoing to agree with
M. Hood's earlier question. |'ve heard, | think,
enough on both sides with respect to the settlenent
agreenent that | think -- | think, on one hand, we've
had sonme good conversation which tal ks about alittle
bit of the spirit around some of the subject natter
that the settl enent agreenent was supposed to get it.
But | also think some very strong and conpelling
guestions have been raised about whether or not it
actual ly appl i es to this current owner,
devel oper/ appl i cant.

For nme, that's enough. | think it is a
valid question of fact as to whether it applies here,
but quite honestly, even if it does or if it doesn't,
| don't necessarily see it as being dispositive of the
zoni ng questions here.

Al of that istosay | amwlling to just
sinply split the baby, say that |'ve heard enough
about it, but not necessarily have us quibble and
fight over it for the next 30 m nutes. But that's not

-- Just so everyone is clear, |I'mnot suggesting that
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either one of you have won your argunment on this
settl ement agreenent --

M5. KAHLOWN  Thank you.

BOARD MEMBER ETHERLY: -- but | just think
it is not ground that's going to be useful for us, if
we till it much further.

CHAI RPERSON GRI FFI'S: | absol utely agree.

MR. COLLINS; Thank you.

BY MR COCLLI NS:

Q Ms. Kahl ow, on page 2 of your testinony
you tal k about -- under the heading of "Problens with

Current Proposal,"” the first problemthat you cite is
that it will abut -- the project will abut the |ast
intact historic townhouse row in the West End.

| believe in your testinmony you nention

that there was an application filed to create a

historic district, and that there was no hearing on

that. |s that what your testinony was?

A | f you | ook at number 2, footnote 2, it
explains that we filed this, and after the illega
denolition it couldn't be -- it couldn't happen.

Q It couldn't happen or there was no
heari ng?

A There was a hearing on the subdivision

| don't renmenber a specific hearing on that.
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Q "1l save the transcript of that hearing
for the rebuttal.
A It's 15 years ago, and | could be wong.

But | don't renenber it.

Q Al right. It mght be Attachnent 4 of
your testinony -- Aperhaps it is, theletter fromM.
Niemic. |Is that --

A Yes, there are three letters, one from

Ni emi c, one from Ki nkead and one from Lew son.

Q And M. Nemc lists his address as 1526
16'" Street, N W?

A Yes. He owns property in Foggy Bottom but
no longer at the West Bridge. But this is where his
per manent hone is.

Q And his property is |ocated where?

A In the Foggy Bottom Mews.

Q Is that within 200 feet of the site?

A It is not, but he was one of the co-
signers. That's why | asked him since it's only he,
Richard Price, and | that are still active in |and
use. He did submt three letters to the HPRB, because
they still care.

Q And did you also participate in witing
the HPRB as wel | ?

A Yes, I submtted three letters, as
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indicated in footnote 1

Q And did the HPRB respond to your concerns
in their decision?

A Very responsive except for the fina
decision. W worked with them cl osely.

Q | see. Did you attend the ANC neeting
where the BZA application was di scussed?

A | did, and | quote about it on page 1 when
the answer was that it was not disclosed, and it was
di scl osed. David Lehrman, the Conm ssioner, asked
specifically -- | spoke, as you know, because you were
there, talking about the fact that this was
continuing, and it was disclosed, and you said it
wasn't disclosed. | have nowtalked to all the other
bi dders, | think, but one, and they said, of course,
it was disclosed.

Q How many peopl e besi des yoursel f spoke in
opposition to this application at that ANC neeting?

A Only two people spoke besides the
Comm ssioners. One is a real estate devel oper, and
one was nysel f. The devel oper said, yes. | said no.
Only two peopl e spoke. He lives at 2200 Pennsyl vani a
Avenue.

MR. CCLLINS: Just a second, please.

t hi nk that answered nmy questions. Thank you.
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CHAI RPERSON GRIFFIS: That's it? Ckay.

Thank you, Ms. Kahlow. Any followup fromthe Board,
clarification questions? Very well. Let's nove
ahead.

| s there anyone else here present that
would |ike to provide testinony at this tinme, either
in support or in opposition to the application? OCh,
yes, absolutely. Wiwo is next? Oh, I'msorry. No one
el se to provide testinony on 17322? Very well then.

M. Collins, do you want to --

MR. COLLINS: Al right. Just a couple of
guestions on rebuttal testinony.

M. G ordano, on the issue of the wi ndows,
the light and air issue of the 25" Street units to
the south, are there any wi ndows on the south facing
wal |, that party wall, of the immediately abutting
unit to the north?

MR G ORDANO No, that's a party wall.

MR COLLINS: There is a court niche in
t hat buil di ng?

MR. G ORDANO. There is a court niche that
can be seen on S-1 at the northern side of our
property. The cross-hatching has alittle triangular
area cut out of it.

MR. COLLINS: And that's the shape of the
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court niche in that building, and that does have
wi ndows in it?

MR. G ORDANO That does have a wi ndow i n

MR  COLLI NS: A window is on the
north/south wall?

MR. G ORDANG  Yes, facing west.

MR. COLLI NS: Faci ng west. And if you
turn then to the, | guess, our second fl oorplan, A-2.

MR. G ORDANO Al l the way up the buil ding
we have cut back the corner of our property with a 6
foot by 6 foot 45 degree to allow sone limted |ight
and air, nore than -- It matches the sanme parallel as
their existing court niche will.

MR COLLINS: And is that the same cutout
that was requested by the Board in the | ast case, to
the extent that the |ast case has any rel evance to
t his case?

MR G ORDANO  Yes, it is.

MR. COLLINS: Ckay.

MR. G ORDANG By way of the building
code, that w ndow really would not be all owed.

MR. COLLINS: Thank you. Al right. |
just have a few points in rebuttal, then a closing

statenent, if | nay.
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The point about the historic townhouses
along 25'"" Street and Ms. Kahlow s recollection of
what occurred in that case -- if it is necessary to do
so, | am prepared to submt to the Board the HPRB
staff report and recommendati on r ecommendi ng deni al of
the Historic District creation for the 25" Street
Historic District or what was called the Square 14
Historic District.

CHAI RPERSON GRI FFI'S:  What year was that?

MR, CCOLLINS: 1991.

CHAI RPERSON GRI FFI S: Anyone find any
rel evance to adding that?

MR. COLLINS: Ckay.

CHAlI RPERSON CRI FFI S: | don't think we
need it.

MR. COLLINS: Al right. Just a few other
points then in rebuttal of various issues that were
raised in the testinony of the opposition.

The notice -- There was a question raised
about notice, that the owners of the Wstbridge did
not get notice of the application. The Board's rules
do provide that, when there is a condoni nium of nore
than 25 unit owners, that the notice goes to the
condoni ni um board, and that is what happened in this

case.
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M. Chair, to the extent that you wish to
hear about the court cases back in 1991 and the end
result of those court cases, the dism ssal, | have the
di sm ssal orders. The court cases that were
referenced in the settlenment agreenment were al
di smssed with prejudice. There is no -- and | can
subnmit those if you like. | don't need to, if you
don't want.

CHAI RPERSON GRI FFI' S:  What do you have for
submi ssion? The court rulings?

MR. COLLINS: The court orders indicating
t hat the cases were dism ssed.

CHAI RPERSON GRI FFI S: And they are
attendant to the agreenent that was subm tted?

MR. COLLINS: They are not attendant to
t he agreenent, and because the court did not adopt the
settl ement agreenents as part of the court order, the
court sinply --

CHAlI RPERSON CRI FFI S: And what was the
court dism ssing?

MR COLLINS: The |law suits.

CHAI RPERSON GRI FFI'S: Wi ch was the basis
for the agreenent?

VR. COLLI NS: The parties reached

agreenent, the private settl enent between the parties
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-- between the private parties, and the court -- As a
result, the law suits were dismssed, just like 90
percent of all civil litigation that happens in the
country.

CHAI RPERSON GRI FFI'S: Okay.

MR. COLLINS: That's my point.

CHAI RPERSON GRIFFI'S: | didn't do so well
inlaw school. Maybe | didn't even go. Okay. Do we

see any relevancy in putting that into the record?

VI CE- CHAI RPERSON M LLER: | don't think
so. | would think they are just saying that they are
not relevant. |If they are not relevant --

MR. COLLINS: They are really not -- They
were raised. There was sone discussion about
medi ati on. | didn't want the Board to have the
i npression that there was sonme court ordered nandat ed
sol ution, design solution, in 1991, when in fact there
was not .

CHAI RPERSON GRI FFI S: Ckay. I think we
are pretty clear on that. I nmean, | think we have
ai red enough today on this.

MR. COCLLI NS: In closing, | just would
like to say that we have submtted substanti al
evi dence and testinony, we believe, including expert

testinmony that this application nmeets the requirenents
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for both speci al exceptionrelief under Section 2514. 2
and Section 411.11, plus the variances fromthe | ot
occupancy, residential recreation space, rear yard,
and court width. And | was asked to rem nd you, M.
Chair, about the FAR issue and see what was the
Board' s pl easure.

W are prepared to put that portion of the
case on, if you would like, or rest on the record, if
you woul d |i ke, whatever your pleasure.

CHAI RPERSON GRI FFI S: Good. At this
point, | think we can have you rest on the record. W
will take up first in our deliberation 2514.2, that
speci al exception that would nove the zone boundary
l'ine. If the outcone of that was not successful
then, of course, we would allow you to present
testinmony and presentation on the FAR

MR. COLLINS: Thank you. Then as | said
in the beginning, there's a lot of relief requested
here for variances and two special exceptions. | t
sounds like alot, but it's really all related to the
same thing, where you've got a nmass, you ve got a
zoning density and a zoning height, and through
Hi storic Preservati on l[imtations and rock
limtations, you are pressing it here and pushing it

there and pulling it in here, andit's like Jello, and
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it pops up other places.

Where it popped up is places where it
required us to get the variances and special
exceptions that we requested today.

W are retaining a five-story facade t hat

sits on the site. W have no ability to nove it on

the site. It sits angular to the property |lines on
the site. The site is irregular shaped. It's split
zoned. Ni nety-two percent of the site, over 92

percent, is in the CG2-C zone with a small portion in
the R-5-B zone.

W have to keep off the footprint of the
Luzon building. W restored the tower at the corner.
The courtyard in the rear really has no inpact on
anyone. It is at a point that the -- It has no i npact
on anyone. The point where it doesn't neet the
requirenents is at the seventh floor level, well above

t he hei ght of the adjacent buildings to the west and

tothe north. It really has only an i npact on us and,
actually, no inpact on us at all, because there's
W ndows. W have plenty of w ndows around the
property.

The result of all these requirenments for
Hi storic Preservation is to push the addition away

from the corner on 25" and Pennsylvania and off the
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footprint of the Luzon building, and step the
addi tions back fromthe street.

The building is substantially seven
stories in height with a partial eighth floor, with no
roof structure on top of the eighth floor. So the
maxi mum hei ght of the building is 90 feet, whereas in
the C2-C zone it could be 90 feet as a matter of
right, and plus an 18 1/2 foot penthouse on top of
that for 108 1/2 feet in height.

The penthouse is bel ow t he hei ght of the
eighth floor. The building does appear as three
structures rather than one, as in the earlier approved
desi gn.

In closing, we woul d respectfully request
that you grant the application. Thank you.

CHAI RPERSON GRI FFI S: Excellent. Thank
you very nuch. | am going to ask you a couple of
clarifying points on the record here so that we m ght
be able to proceed today.

First of all, the issue has been brought
up with this court niche and the adjacent property.
You are saying that it shows, in terns of -- On your
docunents it shows in that area that is not hatched.
Right? Soit's triangular in shape. 1Is that correct?

MR, G ORDANG Correct.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

294
CHAI RPERSON GRI FFI' S:  And you have cut the

angle in order to create --

MR. G ORDANO A parall el ogram

CHAI RPERSON CRI FFI S: Yes, a
par al | el ogram And it is ny understanding of the
testi nony we have just heard that that is anal ogous or
exactly what was actual ly proscribed or brought forth
from previ ous devel opnents?

MR. G ORDANO Correct. That is exactly
what was proscri bed.

CHAI RPERSON @RI FFI S: Ckay. So that
hasn't changed even from the [|ast devel opnent
patterns.

The building next to this, the nost
i mredi ate, there's been concern about access out the
rear. | don't know how to phrase this question, but
-- Well, does that -- 1In your know edge of the
adj acent property, does that have alley access?

MR. G ORDANO | thought it did, but I --
Qobviously, the one on -- The first one on the corner
has al | ey access al ong a substantial part of the back,
but the second one in -- | thought it did, but --

MR. COLLINS: There is an exhibit here,
|''m sure, that shows that.

CHAI RPERSON GRI FFI'S:  Exhibit 10 is what
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|"mlooking at, which is actually the arc of 200 feet,
Square 14, Lot 73's perinmeter, which shows -- The Base
Atlas is what this is, and it is fromthe Ofice of
Tax and Revenue. It shows the lot. [|I'mnot sure you
nmenti oned a corner lot. You have the corner |ot.

MR. COLLINS; W are looking at Exhibit
A in our subm ssion, in our prehearing subm ssion.

CHAI RPERSON (Rl FFI S: Good. Actual |y,

it's the sane.

MR. G ORDANG I was speaking about 72
t hen.

CHAI RPERSON GRI FFI' S: Right. Okay, so Lot
72.

MR. G ORDANO That's what | was calling
corner. It's got plenty of access.

CHAI RPERSON  GRI FFI S: l's t hat a
condomni ni um bui | di ng?

MR COLLINS: Yes, it is.

MR. G CRDANO Townhouse structure, but |
believe it's been condom ni um

CHAI RPERSON GRI FFI'S:  Okay, right.

MR. COLLI NS: The property rolls would
show it as a condom ni um

CHAI RPERSON GRI FFI'S:  But am1 not seeing

correctly? Doesn't one, two, three sides abut the
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al l ey?

MR. G ORDANO  Correct.

MR.  CCLLI NS: All the units along the
alley -- Al the units along 25" Street abut the
al | ey.

CHAI RPERSON GRI FFI S: So they do have
alley access. Al right. M. Kahlow, | amgoing to
ask you very briefly, what is the issue with -- Is

there a unit in the building that was cut off from
rear access?

M5. KAHLOW Yes. Half don't go back all
the way through. Half face the back, and half face
the front.

CHAI RPERSON GRI FFI'S: Isn't that a concern
of the conversion of what was done on that property?

M5. KAHLOW That's an existing property,
but those people could, because there was a de facto
alley there, wal k back to their cars and wal k back to
their trash. Now they have no way to get there.

CHAI RPERSON GRI FFI' S:  Let ne just get sone
clarification on two points. First of all, what is a
de facto alley? And two, where was it?

M5.  KAHLOW The de facto alley was
exactly to the south of the property.

CHAI RPERSON Rl FFI S: Ckay. So right

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

297

al ong the property line.

M5. KAHLOW Al ong the property line, and

CHAI RPERSON GRI FFI'S:  >From 25'" back into
the all ey.

M5. KAHLOW And we did research with an
attorney and, because it had been 50 year, that alley
wasn't considered an alley. The answer that we found
that it was not, and we presented that, that it was a
de facto alley.

CHAI RPERSON GRIFFIS: So it was a place
t hat peopl e used?

M5. KAHLOWN It was place that everybody
used, and they could go their trash, goto their cars.
And because of that, we had to cone up with a
solution, how are they going to access it.

So if you look at this, those people in
two townhouses, both 72 and the one next to it, have
towal k all the way around to the Westbridge, whichis
the alley, and all the way around the ot her way to get
to their cars and their thing -- half and half.

MR. MASON:.  Your Honor, nmay | ask one.

CHAI RPERSON GRI FFI'S: I f you call ne that,
certainly, you can.

MR. MASON: Pardon nme, M. Chairman. What
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she is discussing is actually ny property line, which
is now fenced and has been fenced for quite sonetine.
As a matter of fact, we've been required, and have
done it at the neighborhood's request, to keep it
mai nt ai ned, take off graffiti, everything. But that's
been fenced for along tine. It would be a hazard to
be open.

CHAI RPERSON GRIFFI'S: | don't think it is
lost on this Board that what has been accessed was
actual Iy crossi ng over onto anot her pi ece of property.

MR. MASON:. Correct.

M. KAHLON R ght.

CHAI RPERSON GRI FFI'S:  Ckay. Everybody is
clear?

VI CE- CHAl RPERSON M LLER:  No. | just want
to make clear that the variance relief doesn't affect
t hat issue, does it?

CHAI RPERSON GRI FFI'S:  \What issue?

VI CE- CHAIl RPERSON M LLER: Where the all ey
used to be that was on your property.

MR. MASON: No. There was never an alley
there. It was actually right through the mddle of
the property where, | guess, sonme townhouses were
many, neny years ago.

VI CE- CHAI RPERSON M LLER: R ght .
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MR, MASON: There was never an alley
t here.

VI CE- CHAl RPERSON M LLER:  But the relief
we are granting isn't for that area.

VR, MASON: Correct. W are not even
tal ki ng about that.

M5. KAHLOW If 1| can answer one other
clarification.

VI CE- CHAl RPERSON M LLER: | just want to
get on the record. | nean, we've had a little off-
t he-record di scussi on, but in any event, even w thout
the variance relief, he could have built on that
property.

M5. KAHLOWN The prior Board required the
Fire Department to conme to see if they could so access
fromthe front and the back, and that -- Hopefully,

t hought you were going to get a Fire Departnent
recommendat i on here, because that's a serious issue.

CHAI RPERSON GRI FFI'S: W have done that
and required it in the past, especially for alley
residents, and it has been unequi vocally stated on the
record by the Fire Marshall and the city that they
don't fight fires fromalleys. They fight all fires
fromstreets.

So the access to that is fromgetting a
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truck out in front, but they would never -- In fact,
it wasn't that | ong ago that they indicated, even with
a 30-foot alley access, they would probably not pul

atruck intotherear in fear of it getting caught and

st uck.

So in iy understanding, | don't feel the
need to | ook at -- and putting a building there, first
of all, wth the subdivision and the alley and

structures that are there, that we would need to get
the Fire Marshall to tell us whether they coul d access
it for fighting a fire, because you do have direct
access on 25'"" and Pennsyl vani a Avenue.

Ckay. What el se? Were was | going with
all this? OCh, | guess that's it. |Is that right? So
everyone understands that? Okay, we've got |ight and
air and all that. OCkay. Anything else then? Any
other Board questions, «clarifications that are
required? Al right.

If there is nothing further then, | think
it would be appropriate to take this up at this
juncture. The record is full, unless Board nenbers
feel that there is additional information that we need
to process this in ternms of the variances that are
requi red and speci al exceptions.

If not, what | would like to do is nobve
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ahead in the formof two notions, deliberate each.

The first: | would nove approval of the
speci al exception under Section 25142, and that is for
nmovi ng the boundary line. O course, the regul ations
allow 35 feet, and this instant application it is to
be noved 20 feet. And | would ask for a second.

BOARD MEMBER ETHERLY: Seconded, M.
Chai r.

CHAI RPERSON CRI FFI S: Thank you, M.
Et herly. | think the special exception -- It's an
interesting point that was brought up that we didn't
-- Well, it should be clear that what we are | ooking
at is a special exception here. It is the overal
speci al exception requirenents that need to be nmet and
t he specifics under 2514, and those specifics go to
whether this would, in fact, affect the present
character or the future devel opnent of t he
nei ghbor hood.

Real | y, you have to | ook at that, | think,
i n context when you | ook at the regul ations of (c) and
(d). (d) then starts talking about giving us the
jurisdiction to add design elenments, screening,
| ocations, lighting. It is alnost a simlar special
exception to that of roof structures, but we will deal

with that in a nonent.
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So it is going to the aspect of -- You
know, obviously, you are noving an entire zone
boundary. It exists, but you are noving it into an
area that it doesn't exist. How is that going to
i npact the massing and the character? Cdearly, those
elenents cone up to light and air, the design
character we have tal ked about.

Starting with design, | think, as | said,
| would put great deference on the opinions of the
Hi storic Preservation Review Board and their design
revi ew. | don't think it is appropriate for us to
send in different directions design review, but rely
on their nmore integral and depth, invol venent.

In terns of the massing, the light, the
air, the other aspects of zoning that we go to, noving
it intothat area -- First of all, | think the | argest
i npact is the height.

There has been a cutback of the building
itself, but even without that, | |ook at what matter
of right massing would do on the corner, and how it
woul d i npact the adjacent R-5-B, and | don't see any
per suasi ve evidence that it would, in fact, sonmehow
adversely affect the present character or future
devel opnment of the nei ghborhood, if the comrercial C

2-C moved in that frane.
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| will leave it open to others for further
del i berati on on those aspects.

BOARD MEMBER ETHERLY: Not hi ng furt her,
M. Chair. | would just echo your conments wth
regard to both the issue of character -- | think
that's definitely been well articulated, both on the
HPRB side of the conversation, but then also with
respect to the additional testinony that we received
here.

| definitelylistenedwithinterest tothe
di scussi on that was wal ked t hrough by Ms. Kahl ow, and
| would agree with you, M. Chair, in terns of your
anal ysi s regardi ng the outconme of that. | just sinply
didn't see, shall we say, a conpelling or adverse
i npact fromthe standpoi nt of our di scussi on about the
i npact of shadows, albeit interesting that perhaps we
have coi ned a new phrase, matter of right shadow, and
that's not to nake light of what | think was a very
i mportant concern for Ms. Kahlow, but | just did not
see a marked difference between what we will see with
t he proj ect as proposed and the matter of right shadow
or light inpacts that woul d happen, were this built as
a matter of right -- at a matter of right height.

So | amin agreement with your analysis

there, M. Chair.
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CHAI RPERSON GRI FFI'S: Thank you. Good.

Ms. Mller?

VI CE- CHAl RPERSON M LLER: | just want to
add that Ofice of Planning certainly found that the
applicant had nmet their requirenments in 2514, and |
think that we should certainly defer to a |l arge extent
to HPRB.

In this case, they have considered this
very, very carefully, and it is very nuch in their
interest to ensure that the present character of the
nei ghborhood is respected and nmaintained through
desi gn and appearance, and it has had a t hor ough st udy
by HPRB.

So | would agree that they have met that
requirenent.

CHAI RPERSON GRI FFI'S:  Good. Thank you
O hers? Lastly, in terms of just the character, |
woul d i magi ne that HPRB, whether they did or not --
know t hat Board nenbers nust have | ooked at how the
entire massing fit. So when you tal k about putting it
into the character and you are adding on an addition
to an historic building and you start | ooking at the
fact that, if it was dimnished in elevation or in
l ength, then we could conceivably be |ooking at a

matter of right building that would be very penci
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thin as it was tall and as it abutted the historic
bui l di ng, and then turned the corner. It would be a
di fference piece.

That, to nme, even goes against the
character of how it would actually hold that |arger
corner. But, see, that's why they don't |let us get
into design of these things, because it would take up
all too nuch time. But |'msure that those kind of
aspects were actually inportant in terns of | ooking at
the overall buildings together and howit fit. So |
think that does fit directly into 2514.2 requirenents
of what we have to | ook at.

BOARD MEMBER ETHERLY: "1l agree, M.
Chair, and | think that the discussion around the
si dewal k perhaps is a solid exanpl e of that particul ar
poi nt . | appreciated the dialogue that we had and
kind of trying to really get a sense of how the
si dewal ks are articulated with respect to the existing
t ownhouses as you continue up 25'" Street.

| think it was satisfactorily laid out
that there is going to be some continuity there in
terms of the character and the design, and the cues
that the applicant and devel opnment teamare trying to
maintain along that sidewalk along 25" Street, |

think, stick exactly in concert with 2514. Thank you,
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M. Chair.
CHAI RPERSON GRI FFI'S: Good. Thank you.
VI CE- CHAl RPERSON M LLER: M. Chai rman, |
would like to add one other point. That is that it

wi thin our purview, certainly, to address the air and
I ight and privacy that perhaps HPRB di d not or nay not
have. | was inpressed by the discussion here that
there woul d not be an inpairnent of that.

CHAI RPERSON GRI FFI'S: Okay. |If there is
not hi ng further then, we do have a notion before us.
It has been seconded. | ask for all those in favor
signify by saying Aye. And opposed?  Abst ai ni ng?
Very well, why don't we record the vote on the first
not i on.

ZONI NG SPECI ALI ST BAILEY: M. Chairnan,
the Board has voted to approve the application as it
concerns the special exception under Section 2514.
M. Giffis nade the motion. M. Etherly seconded.
M. Mann, Ms. MIller and Comm ssioner Hood are in
agreenent. The vote is five-zero-zero.

CHAI RPERSON GRI FFI'S:  Good. Thank you
Ms. Bail ey.

Secondly then, |1 would like to nove
approval of application 17322. That 1is for the

variance to the | ot occupancy under 772.1. 773.3 is
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the residential recreation space, also the rear yard
under 774, court width under 776.3, and also --

BOARD MEMBER ETHERLY: Seconded. \%%
apol ogies, M. Chair.

CHAI RPERSON GRI FFI'S:  One nore. Speci al
exception under 411 which, of course, would be the
roof structure setback. Thank you, M. Etherly.

Ms. MIler, did you have questions?

VI CE- CHAI RPERSON M LLER: No. | just
t hought you had an additional zoning relief to add,
and you did.

CHAI RPERSON GRIFFIS: | see. And just to
be absolutely clear, of course, that does not include
the 771 relief on FAR as, of course, with the boundary
line, zone boundary line taking in the other addition
of it would then nove to the need for relief of the
FAR.

Let's go-- Well, | amgoing to start with
t he vari ances and perhaps renenber to do the speci al
exception of the roof setback also. But it is very
clear, the unique aspects that arise, and | think
there are always different |evels of inpact of those
uni que aspects. But | amgoing to |lay them out.

O course, the irregular shape is

certainly with the conmercial but also with the
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residential . This Board is well aware of the
requi renents for | aying out residential buildings and
how they differ fromthat of |arge commercial office
bui |l di ngs. But when you put in a nuch uni que shape
site, it obviously also arises nunerous el enents that
we have seen

We have an historic | andmark, and that is
two fashions of the unique character that actually
arise out of the practical difficulty. Two of the
uni que characters, of course, is the historic | andmark
itself goes through certain reviews, and there are
certain aspects that you cannot use.

It raises to the level and the threshold
of the existing building also and its inpact, ny point
being that an existing structure there, | would find
as uni que and creating a practical difficulty with the
historic landmark. It is even nore pertinent through
our variance cases.

The rock formation, | think, adds sone
uni que aspects and also some of the practical
difficulties inpulling it altogether. So that being
said, let's race down all of them

The |l ot occupancy, | think, is -- Wll,
it's easy enough understood, the uniqueness: One,

the existing building and then the Historic
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Preservation review which lends itself out of the
| andmar k status, and the odd shape.

There's only certain ways you can | ay out
resi denti al units in resi denti al bui | di ngs.
Qobvi ously, you need light. The depth of the building
may not help in it, and in this case it seens to be
fairly difficult in nmassing this, not touching or
i npacting the current historic and exi sting structure.

The requirenents of dimnished areas of
use or devel opnent by the Historic Preservation al so
pushes this to spread out, as | think was aptly said
inthe testinony. You know, you push one side, and it
noves sonmewhere el se

It is fairly <clear that even the
conpliance on the first level, which is allowed to be
100 percent, is not utilized based on the residential
units that are at that |evel, and as you travel up
the I ot occupancy actually dimnishes, which I think
goes nore toward the last test in ternms of not
inmpairing the intent and integrity of the zone plan
and map.

Clearly, it is staying within the intent
of it. It is noving back the massing for the
residential .

It's kind of interesting, the regul ations
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havi ng 80 percent | ot occupancy. It's alnost -- Wll,
| don't need to get into all that.

The residential recreation space: Again,
fitting that into a building of which the core
| ocation is critical and not of great ability to be
anywhere within the building. As you start laying
that out, you start laying out the units and the
requi renents for the building, yourealizethereisn't
a whole lot left over for what is residential
recreation space.

You know, the two argunments that arose in
my reading of this application which didn't cone up
actually in the witten testinmony -- | nay have
forgotten one now, but one of themis that, you know,
there is a dimnished number of wunits in this
building. This isn't five per square foot, as we were
tal king about how large these units are and the
avai lability of doing |laps around the units, but the
poi nt being residential recreation is a percentage of
that square footage used for residential.

You know, it is a high percentage. If you
start | ooking at the nunber of units, which are not
extrene -- there's 16-- and you start | ooking at how
| arge those are, you know, | would have to question

why woul d the regul ations provide it for a buil di ng of
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this size. But that's not ours to question, but it
does raise the level of, as you mass this all out and
as you utilize this, and there's three different
bui | di ngs essentially being pull ed together here, the
two new and the historic. Were would you put it?
You know, how would you acconmodate it with so few
units wi thout | osing units, w thout maki ng the project
t hen i nfeasible.

| certainly don't think it would inpair
the integrity of zone plan or map. On this, as |
said, | think that it helps the urban quality and the
civic quality as we have residents out on the streets
and taking care of the sidewal ks and wal king to the
nearby library and donating great nonies for the
renovation of that library and wal king up to the park
and utilizing the public pools.

Yes, M. Mnn, did you want to junp in
t here?

BOARD MEMBER MANN:  Yes, just because |
still don't think it is out of the question to accept
the applicant's argunment that, because of the very,
very large size of the units, that there are sort of
recreational opportunities in those |large units that
you m ght not have in units of a snaller size.

CHAlI RPERSON @RI FFI S: Yes. Excel | ent
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point. And there is outside space al so available, in
that we did see quite a few balconies, although
private, that didn't count, and then counting the
sidewalk are on the ground level that would be
ani mat ed and al so be rmai nt ai ned.

kay. Rear yard and court width: It is
al so pretty clear, as you | ook at both of those sides
as they are noving in terns of the massing. The rear
yard of this -- You know, one of the things that
didn't cone up -- | think it was pretty clear -- is
just the placenent of the rear yard is sonmewhat
uni que. Wiether that rises to the total practical
difficulty or not, but just look at this.

You are having a rear yard on the frontage
of Pennsylvania Avenue. It doesn't namke a whole | ot
of sense. It's <certainly not something the
regul ations were witten to proscribe. But here we
have it, and that's a situation that is correctly
pl aced.

Just based on the fact of what the
original building is based on the size and shape of
the lot, I'm not sure how you would get into this
bui | di ng or access this building if you couldn't fill
that in. That seens to rise beyond even t he practi cal

difficulty, but certainly is a practical difficulty.
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The courtyarditself is placed,| think, to
accomopdate the adjacent properties and also the
current devel opment scenario in terns of setting back
and maki ng avail abl e substantial |ight and air.

So one coul d say that, in stepping back to
hel p and assi st the adjacent and the residential unit
in this building, that it is <creating that
requirenent. But the creation of that requirenent
comes on the -- | haven't seen persuasive evidence --
on t he shape, that angle off of Pennsyl vani a Avenue as
it cuts back into the building, the placenment of the
core, based on the historic building and the nassing
set back. | would see that it would not inpair the
intent and integrity of the zone plan or map.

The roof structure setback had a speci al
exception, lastly. W have taken it up, because the
appl i cant has brought this special exceptionto us for
t he setback under 411.11, and it is fairly clear that
it is not easy to accommpdat e anywhere el se.

The dimnished aspect of it, | think,
strengthens the fact that we can approve the speci al
exception, as no undue inpact has been shown.

Lastly, going to that, you know, it is
interesting. They had said not | ess than three tines,

you know, this seens like a lot of variances and
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speci al exceptions, and each one of these steps out of

t he exact sane circunmstances, and they are all tied.

The direct 1ink, | think, or the
absolutely clearest is the roof structure, its
| ocati on, t he resi denti al rec and historic
preservati on. As you reduce the height and

avai lability of what can be done, and you have to set
back off of a historic |andmark, which is perhaps
appropriate, you obviously dimnish any availability
of getting up or out or using any of the open air. So
t hat obvi ously precludes one fromproviding the entire
residential recreation space required.

| think that's all | need to say on this.
O hers? M. Hood.

COW SSI ONER HOOD: M. Chairman, not to
recap everything you said, | would also say that |
think that the Ofice of Planning -- In dealing with
the site constraints that it already has, the Ofice
of Planning did a good job on fleshing out the issues,
both with the variances and the special exceptions.
So | just wanted to say that for the record.

CHAlI RPERSON CRI FFI S: Good point. Ms.
Mller?

VI CE- CHAl RPERSON M LLER: | don't know i f

| will be redundant, but | think you have certainly
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covered all of the wvariances and the special
exceptions very specifically. But in general, | also
want to pick up on Ofice of Planning just going
through the test for a variance, that in this case
that there is a clear uniqueness to this property.
Ofice of Planning noted the irregular shape, the
historic | andmark, the rock formation, and also the
split zone. But | certainly think the first three are
clearly wunique, and they lead to the practical
difficulty of conplying with the regul ati ons.

| explored with Ofice of Planning
whet her, in fact, all of these variances could be tied
to the design constraints i nposed by HPRB, and O fice
of Planning answered in the affirmative.

So | don't think that that neans that that
was the only factors leading to the practical
difficulties, but that they all are a result of that
as one of the factors, and a mmjor factor.

Then we expl ored whet her or not there was
any adverse inpacts as a result of the variances, and
| didn't hear any. Same with the special exception
with respect to the roof structure. A fair case was
made why they couldn't place it in accordance with the
regulations. Alot is the result for the same reason

of the historic |landmark and the constraints of the
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HPRB to protect the character of this nei ghborhood.

| also want to conment on the settlenent
agreenent that we heard a lot about. | think that, if
it were even to apply to this applicant, which | don't
think this Board is even going to reach, that
viol ati on of that agreenent woul d be i n anot her forum
It wouldn't be before the Zoni ng Board.

CHAI RPERSON GRI FFI S: Excel | ent. M.
Et herly.

BOARD MEMBER ETHERLY: If I could, M.
Chair, just to echo Ms. MIler's corments with respect
to the settlenent agreenment, and | agree with her
entirely that there is no necessity to reach that, and
this decision really in no part kind of takes that
into consideration. But | think I will just offer ny
obligatory dicta conment at the cl ose of the decision
maki ng, because | think there was, of course, anple
time spent tal king about that.

As you deal with -- or as you | ook at the
settl ement agreenent, and as we take i nto account somne
of the testinony that was offered by M. Kahlow, |
think clearly much of what that settlenment agreenent
attenpted to struggle with -- and | think HPRtried to
struggle with it in terns of reconciling the issue of

scal e and sone of the character issues of the proposed
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property -- is that it is a unique location. It is a
uni que property, and because of that uniqueness and
some of those historic constraints, there really had
to be a lot of care taken toward addressing sonme of
t hose concerns.

| think what we have here is a strong and
conpel l'ing application whichreally tries to nmaxim ze
a |l ot of those unique characteristics and address t hem
in away that is tasteful, that seriously takes into
consideration, | think successfully takes into
consideration, the issues that were highlighted by
HPRB with respect to the existing portions of the
property and t he exi sting surroundi ng streetscape, if
you will.

Clearly, the scale question, | think, is
one that was rightfully appropriate for discussion in
t he context of the variance analysis, and | think that
was a significant conponent of the concerns that were
expressed by Ms. Kahl ow, and per haps was echoed by t he
earlier settlenent agreenment. But | think we have a
very strong proposal here which takes i nto account the
chal l enges of the existing property and the way in
which it is situated on the subject |ot, and maxi m zes
-- You know, really, it nakes the best use possi bl e of

what is there, while still doing a trenmendous anount
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of justice in a respectful way to the Pennsylvani a
Avenue streetscape and al so the streetscape al ong 25'"
Street, and not sinply the streetscape but also the
skyline of that particular corner as well.

| wanted to just take alittle bit of tinme
and just speak to that wi thout necessarily folding it
into our analysis, but still naking that connection,
because | don't think it is lost on this Board what
Ms. Kahl ow and t he settl enent agreenent were tryingto
get at. Thank you, M. Chair.

CHAI RPERSON GRI FFI'S:  Thank you.

VI CE- CHAI RPERSON M LLER: M. Chairman
just to be conplete, |I'mnot sure whether you stated
this or not, but 1'd like to give great weight to the
ANC in this case that submtted a witten report
supporting unani nously the application, finding that
it was responsive to historic preservation and
nei ghbor hood concer ns.

CHAI RPERSON GRI FFI'S:  Excel l ent. Exhibit
Nunber 29. It's well put. Anything else? Very well.
Last word. M. Etherly, | think you are absolutely
appropriate, and M. MIller, bringing up the
agreenent, because | don't think it was |lost on the
Board that it is inmportant, and we have not been

decisive on its inpact except to the fact that we --
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and | think it is inmportant to understand that this
Board, this current Board, |ooks directly at the
regul ations and t he application before us and process
it based on that which is required. It is within our
jurisdiction, and oftentines it is easy to be pulled
into | arger areas and noved i nto having authority and
control over other aspects.

W have seen agreenents and conditions on
previ ous orders that went far beyond the jurisdiction
of this Board. |In fact, the court has rem nded us of
that several tines, one nost specifically and
recently. So it has been, | think, our direction to
| ook directly at what is relevant and jurisdictional
for us, and | think we have appropriately done that
t oday.

Very well. If there is nothing else, we
do have a notion before, and it has been seconded. |
woul d ask for all those in favor, signify by saying
Aye. And opposed? And abstaining?

Very well. Ms. Bailey, if you wouldn't

ZONI NG SPECI ALI ST BAILEY: M. Chairnman,
the Board has voted to approve the application as it
concerns the variance for this project, mnus the

portion dealing with the Floor Area Ratio under
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Section 771. The vote is five-zero-zero. M Giffis
made the notion. M. Etherly seconded. M. Mller
M. Mann, and Comn ssioner Hood are in agreenent.

Are we doing a summary order on this, M.
Chai r man?

CHAI RPERSON GRI FFI S: That's what |'m
trying to decide. M. Collins, could you subnmt a
draft order?

MR. CCLLI NS: Certainly. W would be
happy to. W can submit it within a certain period of
time after the transcript is avail abl e?

CHAI RPERSON GRI FFIS: M. Collins, would
you like a full order on this?

MR. COLLINS: One may be necessary.

CHAI RPERSON &Rl FFI S: One may Dbe
necessary? |s that what you sai d?

MR. COLLINS: Yes. Yes, that's right.

CHAI RPERSON GRI FFI'S:  Okay. So you woul d
recommend a full order on this?

MR COLLINS: | woul d.

CHAI RPERSON GRIFFI'S:  There it is then
Good. Right. So you are going to have to wait for
the transcript on this. 1Is that correct?

MR COLLINS: Yes.

CHAI RPERSON GRI FFI'S: Al right. You know
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how to deal with that then

MR COLLINS: Yes.

CHAI RPERSON GRI FFI'S: Okay. Very well.
| s there anything else for us then?

ZONI NG SPECI ALI ST BAI LEY: Not fromstaff,
M. Chair.

CHAI RPERSON CRI FFI S: Very well. Any
guestions, clarifications on process?

MR COLLINS: No, sir.

CHAI RPERSON GRI FFI'S:  Thank you all very
much. Appreci ate everyone being here this afternoon.
If there is no further business for the Board, let's
adj ourn the afternoon session.

(Wher eupon, the Public Hearing held on May

17, 2005, was adjourned.)
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