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10: 15 a. m

CHAI RPERSON GRI FFI' S:  Good nor ni ng, | adi es
and gentlenen, let me call to order the 24'" of My
2005 norning Public Hearing of the Board of Zoning
Adj ustnment of the District of Colunbia. M nane is
Ceoff Giffis, Chairperson. Joining nme today is the
Vice Chair Ms. MIller and our other nayoral and
i mport ant mayor al appoi nt nent M. Et herly.
Representing the National Capital Planni ng Comm ssion
with us is M. Mnn and representing the Zoning
Commi ssion this norning is M. Jeffries.

Copies of today's hearing agenda are
avai |l abl e for you. They are | ocated on the wall where
you entered in the hearing room You can pick one up
and see where you are on the chronol ogy and what cases
we will be calling this norning. There are severa
very inportant things that I'lIl go through in terns of
t he openi ng and hope t hat everyone cl early under st ands
them If not, | will reiterate them when needed.

First of all, all proceedings before the
Board of Zoning Adjustnent are recorded. They are
recorded in two fashions and nost inportant, of
course, is the Court Reporter sitting on the floor to

my right who is creating the official transcript. W
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are also being broadcast live on the Ofice of
Zoning's website.

Attendant to both of those, we ask several
things. First, before comng forward to speak to the
Board, you will need to fill out two w tness cards.
Wtness cards are available to you, for you at the
tabl e where you entered i nto the hearing roomand al so
the table in front where you will provide testinony.
Those two cards go to the recorder prior to comng
forward to speak.

| would al so ask when you make yourself
confortabl e and are about to address the Board, if you

would state your nanme and your address once.

Qoviously, we will be able to then be able to record
all the information that you will provide us and
correctly give you credit for it. | would ask that

people turn off all their cell phones and beepers,
much Iike mne, at this tine, so we don't disrupt any
of the transm ssions as we go forward this norning.
The order of procedures for special
exceptions and variances is as follows: First, we
hear from the applicant, their case presentation.
Secondly, we will hear from any Governnment agencies
reporting on the application. Third, we wll hear

fromthe Advi sory Nei ghbor hood Conm ssion. Fourth, we
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will hear persons or parties in support of the
appl i cation. Fifth would be persons or parties in
opposition to the application. Sixth, finally, we
will hear again from the applicant, their rebuttal

testinmony, any closing remarks or sunmati ons.

Cross exam nation  of Wi tnesses is
permtted by the applicant and parties in a case. The
ANC within which the property 1is located is
automatically a party in the case and, therefore, wll
be able to conduct cross exam nation. Not hi ng
prohibits this Board fromplacing restrictions on the
time or subject matter of cross exam nation, but |
will be very specific if that is needed to be directed
during each specific case.

The record wll be <closed at the
concl usion of the hearing on the case, except for any
mat erial that the Board specifically requests and we
are very specific on what additional material is to be
submitted into the record and when it is to be
submitted into the Ofice of Zoning. It is inportant
to understand that, because we are creating a record
before us today, so that anything and everything you
want us to deliberate on should be established today
in the open and on the record.

W will, of cour se, ask for t hat
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additional information. After that specific materi al
is received, noother information is accepted into the
record and the record woul d be finally cl osed and t hat
would be the basis of which we would nake our
decisions. The decision of this Board in contested
cases nust be based on this record that | have now
told you nunerous things about.

So let's nove ahead. Actually, let ne
address the Sunshine Act while |I'm here. Shall 17?
The Sunshine Act also requires that we hold our
proceedi ngs in the open and before the public. This
Board does enter into Executive Session, both during
or after hearings on a case, and that is for
deli berating on cases and/or reviewing the record.
This is in accordance with the Sunshine Act. It is
al so in accordance with our rules, regulations and
pr ocedur es.

Let nme say a very good norning to Ms.
Bail ey on ny very far right with the O fice of Zoni ng,
Ms. Monroe with the Ofice of Attorney General is with
us and M. My is also with the Ofice of Zoning. A
very good norning to both of you.

At this time, the Board will consider any
prelimnary matters. Prelimnary matters are those

which relate to whether a case will or shoul d be heard
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t oday, requests for postponenents, continuances or
wi t hdraws or whether proper and adequate notice has
been provi ded. These are elenments of prelimnary
matters. If you have a prelimnary matter for us
today, if you have a case that you are not prepared to
go forward or you believe a case should not proceed
today, | would ask that you cone forward and have a
seat at the table in front of us as indication of a
prelimnary matter.

Let me ask Ms. Bailey if she is aware of
any prelimnary matters that we should take up, at
this tine.

MS. BAILEY: M. Chairman, Menbers of the
Board, and to everyone, good norning. There is, M.
Chairman, and I'mnot sure if you want to deal with it
now or after | have called the case, but it's
Application No. 17292.

CHAI RPERSON GRI FFI'S: Let's call the case
first. Are there any other prelimnary matters that
you are aware of ?

MS. BAILEY: That's it, M. Chairman, at
this point.

CHAI RPERSON GRI FFI'S:  Very well. Then
woul d ask that all those thinking of testifying or

pl anning on testifying today if you would, please,
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stand and give your attention to Ms. Bailey? She is
going to adm ni ster the oath.

MS. BAI LEY: Pl ease, raise your right
hand.

(Wher eupon, the witnesses were sworn.)

MS. BAILEY: Thank you.

CHAI RPERSON GRI FFI'S:  Good. Thank you al |
very nmuch. Ms. Bailey, when you are ready.

MS. BAI LEY: Application No. 17292 of
CGer al di ne Dal zel | - Payne, pursuant to 11 DCVR 3104.1,
for a special exception to allow a two-story rear
addition to an existing single-famly row dwelling
under section 223, not neeting the open court
requi renents at section 406. The property is |ocated
in an R-3 District at prem ses 3707 S Street, N W,
Square 1308, Lot 57.

M. Chairman, this applicationis somewhat
in a precarious situation, in that it was initially
schedul ed for March 15" and it was postponed to
today. The applicant has indicated that there is a
probability or high possibility that the project can
be constructed as a matter-of-right. W have spoken
with her on several occasions and have asked for
confirmation of this. But as of to date, we do not

have that in witing.
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CHAI RPERSON  GRI FFI S: Good. And |

understand that the applicant is not here. |Is that
correct? Is the applicant of 17292 present today? |Is
anyone for this case? There it is. Let's start our
redesi gning now, shall we? | think we could add a
coupl e nore fl oors on, nmaybe change the exterior? OCh,
no, no, no, we can't do that, can we? M. Bailey, |
don't think there is anything for the Board to do, but
to dismss this case, unl ess you are aware of anyt hi ng
else for us in terns of official action.

Board Menbers, | put it to you, if you see
any other options on this case. M. Bailey has laid
it out fairly well. W are very famliar with this.
O course, we continued it |ast. There was sone
conjecture that this was going to be matter-of-right
and, therefore, renove the need for a relief request.
We had not seen anything official and the application
has not been officially withdrawn, and soit is before
us. |Is there any comments on that? Any objections to
di sm ssing the application?

MR MOY: M. Chair?

CHAI RPERSON GRI FFI'S: Yes?

MR MOY: If I may, fromthe staff, for
the record that we do have an ANC report, Exhibit No.

22 where the ANC has made attenpts to have the
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applicant share their project with them

CHAI RPERSON GRIFFI'S: Right. It's a good
point to bring up actually, Exhibit No. 22 and 24. 22
i s when they actual ly schedul ed t hat and had post poned
it and then they called, it was on the schedule, and
the applicant didn't appear. kay. There it is.
Anything else? 1|s there any objection to dism ssing
the application? Not any voice to the objection, |
take it as a consensus and |let's nove ahead.

MS. BAILEY: The next Application is No.
17323, 2105 10'" Street, N. W, LLC, pursuant to 11
DCVR 3104.1, for a special exception from the roof
structure setback provisions at section 411, under
subsection 770.6, and pursuant to 11 DCMR 3103.2, a
variance from the residential recreation space
requi renents under section 773, a variance fromthe
rear yard requirenents under section 774, and a
vari ance fromthe sl ope of parking ranp requirenents
under subsection 2117.8, to allowthe construction of
a residential condom niumbuilding in the Arts/C 2-B
District. The property is located at 2105 10'"
Street, N.W, Square 358, Lots 5, 6 and 802.

CHAI RPERSON GRI FFI'S:  Good nor ni ng.

M5. G ORDANO  Mor ni ng.

CHAl RPERSON GRI FFI S: Whenever you are
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ready.

M5. G ORDANG  Good norning, my nane is
Cynthia Gordano with the Law Firm of Arnold and
Porter representing the applicant. Oh ny right is
Bill Bonstra, the project architect, and on ny left is
Nate G oss fromour office, a city planner. W have
a short presentation. | don't knowif the Board wants
a long or short presentation this norning. W have a
positive ANC report, positive OP report and unless
there are any mgj or issues that the Board has, we can
truncate our presentation

This project is sort of the end of a
mul ti-year effort. The project basically has been
t hrough the Hi storic Preservati on Revi ew Board process
and received conceptual approval. A Mayor's agent
heari ng on the subdivision of the vacant | ot adjacent
into the l|andmark property and that subdivision
approval has been received. The project began really
wi th the | andmar ki ng of this church, which was not the
applicant's initial plan, but was the desire of the
community and that has driven a lot of the need for
the variances that we are requesting the special
exception today.

W' re requesting three m nor vari ances and

a special exception from the roof structure setback
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requi renents. And we can just go ahead and proceed
with the architectural presentation. M. Goss is
al so going to add a few points about the residenti al
recreation space variance and the underlying policy
issues wWth respect to that variance.

CHAI RPERSON CGRI FFI' S:  Excel l ent. A couple
of quick questions. First of all, what section do we
find mnor variances in? GCkay. And the other is the
par ki ng count. \Wat is the parking required?

M5. G ORDANG  The parking, there is no
par ki ng required.

CHAI RPERSON GRI FFI'S:  Because?

M5. G ORDANO Because of the historic --
this is an addition to a historic building.

CHAI RPERSON GRI FFI'S: | see. And so a | ot
of the filings --

M5. G ORDANG  And the waiver applies.

CHAI RPERSON  CRI FFI S: -- that are
nonconformng is just for our own understandi ng?

M5. G ORDANO  Yes.

CHAI RPERSON GRI FFI'S: Okay. There it is.
| don't have any other initial questions. | think we
can let them nove ahead. Good. Let's do.

MR. BONSTRA: My name is Bill Bonstra.

I'"'m a principal wth Bonstra and Harris Sign
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Architects. W are the architects for this 2105
project. | wanted to start just briefly and talk a
little bit about some of the changes that we've made
for the -- pursuant to our HPRB approval, because the
signi ficant change actually does inpact t he
residential recreation and the area of roof.

CHAl RPERSON Rl FFI S: l"'m sorry to
interrupt you, M. Bonstra, but you have concept ual
approval of HPRB and so you're going back for final
approval. Is that correct?

MR. BONSTRA:  Yes.

M5. G ORDANG It was del egated. Sorry.

CHAI RPERSON GRI FFI'S: Del egated t he staff.

V. G ORDANO Del egated to staff
actual ly.

CHAI RPERSON GRI FFI S: kay. So your
review is done?

MR, BONSTRA:  Yes.

CHAI RPERSON GRI FFI'S:  Ckay.

MR. BONSTRA: Thi s perspectiveillustrates
a view fromthe northwest here. This is the site,
project site. There is a 10 foot wide alley here.
This is the existing | andmark buil ding and this is the
addition to that | andmark buil ding. As Cynthia said,

this will be a single lot of record.
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CHAI RPERSON  GRI FFI S: Wiere is 10"

Street?

MR BONSTRA: 10'" Street is right here
V Street is here. This is north, north is up.

CHAI RPERSON GRI FFI'S:  Good.

MR. BONSTRA: Okay. Pursuant to our HPRB
approval, the significant change that we nade fromt he
initial schene was actually setting back the top | evel
a consi derabl e di stance fromthe face of the buil ding.
What this did was, in fact, reduce the roof area
whi ch obvi ously caused sonme constraints in ternms of
t he penthouse. Beyond the fact that we have pitched
roofs on the church and we don't have any -- we don't
have the ability really to use that roof, the needs
for the conplete structure in ternms of nechanical is
taken care of on the roof of the new -- on the
addi ti on.

These are sonme photographs of the
bui | di ng. I think we can see the roof plane.
Significance also in this situation with the main
bui l di ng entry here, we have a nonconform ng rear yard
that i s nonconform ng because of the existing church.
As Cynthia said, the church really is the hardship
that we are dealing with and the cause for our request

for the relief.
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So as | think 15 feet, a 15 foot rear yard
here, that would be a nonconformng, existing
nonconformty. W are not increasing the
nonconformty with our new structure. As the report
says, we are below the FAR W are, in fact, at the
| ot occupancy, building height, sonme of the nmain
zoning issues. W are in conformance with

CHAI RPERSON GRI FFI' S: You addressed in the
witten subm ssion using the side yard as the rear
yard off of 10'", directly behind 10'"" and why vyou
couldn't do that?

MR. BONSTRA: Here?

CHAlI RPERSON GRI FFI' S: Yes.

MR BONSTRA: Well, we don't believe that
any gap in the street plane is enbraced by the
pl anners, by the Ofice of Planning. And, you know,
we believe this being an in-fill building on the
street, we needed to maintain that street wall here
and we feel the sane way here.

CHAI RPERSON GRI FFI'S:  Right.

MR. BONSTRA: So a side yard is not
required, but if the entry were here, then it would
have begged us to put a rear yard there and we woul d
have an unsightly gap in the street wall. So we feel

like this is certainly the best way to front the
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street and allow relief fromthe urban buildings in
t he area.

CHAI RPERSON GRI FFI'S:  And you picked the
hei ght of the building off of 10'" or V?

MR. BONSTRA: The hei ght of the building
is off 10'" Street. On a corner |ot we understand
that we can, in fact, take our buil ding height off the
other street. And we are bel ow the naxi mum bui | di ng
hei ght. Qur penthouse, as well, is bel owthe maxi num
al |l omabl e, which is 18 feet 6 inches.

UNI DENTI FI ED SPEAKER: |s that a question?

CHAI RPERSON GRI FFI S: kay. Let's nove

ahead.

MR. BONSTRA: Let me just put up the
pl ans. These were the plan drawings that were
submtted in your package. The site plan here, |
don't know what plan nunber, I'msorry, | don't have

that. This is the parking ranp that we are asking for
relief of the slope requirenment. It cones off the 10
foot alley. W do have sone parking spaces. kay.
We do have sone nonconform ng spaces here and | shoul d
say that froma market perspective, we want to have as
much parking as we can.

The ranp, because of its configuration and

access fromthe alley, rather than fromthe street,
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which we felt was inportant to keep the garage access
in the rear, we have a sloping condition, which is
greater than what's al |l owabl e. But 20 percent, in our
experience, is not that steep a ranp. That access is
at parking level here, which is shown. Again, the
rear yard setback woul d be through here and we're not
encroachi ng on that.

The residential recreationrelief that we
are asking for stenms from the setback here and our
desire to put that recreation space on the top floor
of the building or on the roof of the floor below,
rather than on the roof, and that has an adjacent
publ i ¢ space whi ch woul d be a pantry or what have you.
And we believe that that's a much nore positive
approach to residential recreation area than putting
it on the roof.

Agai n, the roof has gotten snal |l er because
of that setback requirenent. And when they refer to
roof in the zoning, we understand that is the main
roof. And this nmain roof is actually not the ful
building size. So this is the penthouse. The other
pent house issues that we are asking for a special
exception for is the requirenent for a 1 to 1 setback
off the rear wall. W are in conformance at the front

of the building. In our attenpts to keep the
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pent house as | ow as possi bl e, which was encouraged by
HPRB, we have the nmain edge of the penthouse at 12
feet above the roof, less than what's all owabl e.

However, we do have an el evator overhead
i ssue, which we would like to bring up an additi onal
3.5 feet in order to handle our nachinery. And we
woul d do that rather than rai se the whol e pent house to
the same higher level. W want to keep everything
down. W also feel that this is setback from the
street and not seen fromthe street.

CHAI RPERSON GRI FFI'S: So the relief of the
setback area is actually set in, well into the site
behi nd the existing church structure?

MR, BONSTRA: Yes.

CHAI RPERSON GRIFFIS: So that's far into
the site there. Wat you're saying is --

MR. BONSTRA: The relief fromthe -- it's
not about the front of the buil ding.

CHAI RPERSON GRI FFI' S: R ght.

MR BONSTRA: It's on the rear of the
bui | di ng.

CHAI RPERSON GRI FFI'S: Right. And then t he
ot her aspect is trying to mnimze the penthouse. You
do have to have your overrun on the el evator, which

will set the maxi mumhei ght, but rather than having it
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all of a single height, which is required, why we
don't know, but it is.

MR. BONSTRA:  Yes.

CHAI RPERSON @RI FFI S: And so you woul d
rat her have one piece that extends above the other?

MR, BONSTRA:  Yes.

CHAI RPERSON GRIFFI'S:  And it's roughly, |
know it's in here, but it's 12 feet high and 15.5
feet. |Is that correct?

MR, BONSTRA:  Yes.

CHAI RPERSON GRI FFI'S: Ckay. So it's like
a 3.5 feet difference of that little piece?

MR BONSTRA: And that's shown in the
bui | di ng section on sheet AlS5.

CHAI RPERSON GRI FFI'S:  Okay.

MR BONSTRA: Wiere that's the overhead
t hat we need for our elevators.

CHAI RPERSON GRI FFI'S: Grand. And what's

your total residential recreation square footage, at

this point?

MR BONSTRA: | know it's a little less
than 15 percent. | guess the other factor there that
we -- 638 square feet.

CHAI RPERSON GRI FFI'S:  638. And | have it

in front of nme, but what was the total required?
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MR, BONSTRA: 15 percent.

MR GROSS: 6, 035.

CHAI RPERSON GRI FFI'S: R ght.

MR GROSS: |Is the right figure shown.

CHAI RPERSON GRIFFI'S: | should pull this
up before | ask these ridicul ous questions. Here is
on your submi ssion page 8, total recreation space
provided is | ess 3,600 square feet. Now, | understand
t hat what you are saying is you have 1,771 of one type
and 1,191 of the other. And so if | add all those up,
it's 3,600?

MR. BONSTRA: | believe if you |l ook at the
bal coni es.

CHAI RPERSON GRI FFI'S:  You just need your
m crophone on.

MR.  BONSTRA: Oh, if you look at the
private bal coni es?

CHAI RPERSON GRI FFI'S: R ght.

MR. BONSTRA: Which do not technically
count in residential recreation and you | ook at the
site which has anpl e parking space in front that wll
be | andscaped and devel oped, then that does cone, |
bel i eve, to that nunber.

CHAI RPERSON GRIFFI'S: Right. And you're

sayi ng parking spaces in the front on 10'" Street, as
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in the actual public parking, as they tal k about in
the platting.

MR. BONSTRA: Correct.

CHAI RPERSON GRIFFI'S: So that's the green
space where you woul d antici pate people sitting. And
what's the edge condition there?

MR. BONSTRA: This is the parking area.

CHAI RPERSON GRI FFI'S: R ght.

MR,  BONSTRA: Just prior, you know,
bui l ding face to si dewal k.

CHAI RPERSON CGRI FFI' S:  And what ' s t he edge?
What are you doing there? | nmean, is that just
shrubbery or is it going to be a structural piece?

MR. BONSTRA: W haven't devel oped that,
but we anticipate that being planted, ground cover,
grass.

CHAI RPERSON GRI FFI S: So shrubbery, you
didn't look at that type of how you would actually
encl ose that?

MR. BONSTRA: Well, this woul d be probably
a railing, you know, an ornanental railing at the
sidewal k in order to maintain sone security.

CHAI RPERSON GRI FFI'S:  Right, right.

MR. BONSTRA: And keep people from just

wal ki ng off the street. So it would be controll ed.
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There may be a gate right here. [It's not uncommon in
our projects to do it in that fashion.

CHAI RPERSON GRI FFI S: Are those direct
access from the building out to those areas or no?
It's just a main single entrance?

MR. BONSTRA: It's off the entry area.

CHAI RPERSON GRI FFI'S:  Sure, sure.

MR. BONSTRA: Right.

CHAI RPERSON GRI FFI'S:  Ckay. \What el se?

M5. Q@ ORDANC That concludes the
architect's statenents.

CHAI RPERSON GRI FFI'S:  Okay.

M5. G ORDANO |If there are any questi ons,
we can --

CHAI RPERSON GRI FFI S: Questions, any
guestions? Let's take questions now.

VICE CHAIR M LLER: | have a few questions
thus far. The first is probably a | egal question and
t hat goes to the question of parking and the fact that
this is a historic building that's involved. "' m
wonderi ng though i f you believe that 2100. 6 and 2100. 7
apply, which tal k about parking spaces required when
there is an addition to a historic building?

M5. G ORDANO W actually confirnmed our

understanding directly with the Zoni ng Adm ni strator
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t hat the parking wai ver extends to the addition. Ws
t hat your question? | was actually kind of surprised
by that as well, but apparently that is the
established interpretation.

VICE CHAIR MLLER So that's the
interpretation of the Zoning Adm nistrator?

M5. G ORDANO  Yes.

CHAI RPERSON GRI FFI'S:  And this Board.

MR. BONSTRA: Ckay. Can | add sonething
to that?

M5. G ORDANO  Yes.

MR. BONSTRA: | think that in answering
that question, you also have to think about the
original use of the building and it's an assenbly use
as a church. So even if one |ooked at parking
credits, we woul d certainly not require any additional
parking, if you factor in the credits that would be
avai l abl e fromthe church, because parking was not --

CHAI RPERSON GRI FFI'S: Right. Based on if
it was built today, how nuch parking would be
required.

MR. BONSTRA: That's correct.

CHAI RPERSON R FFI S: Was this all a
single record lot?

MR. BONSTRA: Not originally, no.
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CHAI RPERSON GRI FFI'S: So it wasn't part of

the church when it was first built?

M. G ORDANO.  Ri ght.

CHAI RPERSON GRI FFI'S:  So you can see where
it wuldn't really --

MR. BONSTRA: Well, yes and no.

CHAI RPERSON GRI FFI'S:  You coul d take the
exception when you have acquired a | arger piece of the
property.

MR. BONSTRA: No. Yes and no actually.
We believe that this property was where the origina
church was built. And so we believe that these two
| ots were owned by the church. There was a third | ot
whi ch had a war ehouse, but we believe that even t hough
the lots were separate, they were church |ots.

CHAI RPERSON GRI FFI'S: Right. Oay. It's
nmy understanding and | think Ms. MIler brings up an
excel l ent point of 2100, but if we look at 2100.5,
that's where it starts to begin. And as | have al ways
read this, me personally, 2100.5 reads "No additi onal
parking space shall be required for a historic
| andmark or building or structure located in an
Historic District, as certified by status of a
Hi storic Preservation Oficer, and has contributed to

the character of that Hi storic District."
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That's a stand al one paragraph. Now, we
go and nove on to that's historic. That's how you
deal with historic. Then we go on to well, what are
the other cases that may well happen in terns of
parking requirements and how we calculate it wth
exi sting buildings. And the next is 2100.6 when an
intensity of the use of a building or structure
exi sting before May 12, 1958, that is outside of now
we have a designated, now we have a building in a
Historic District.

| have heard and | know | have argued the
opposite of that, but | don't see how our regul ations
flowto say here, historic buildings and contri buting
buil di ngs are exenpt. Except all these things that
they are not exenpt from The regulations, | don't
read them as indicating that, but rather trying to
pi ck several different ways that you mght find to
cal cul at e the parki ng.

M5. GGORDANO And if I could just add, |
mean, | understand your question and | amreading it,
you know, was a little uneasy about that, and | | ooked
at ny file. 1 don't seemto have a copy of the email,
but we did confirm in witing with the Zoning
Adm ni strator that the waiver applied. And when we

were before the HPRB as well, there was no i ssue with
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respect to that.

VICE CHAIR M LLER: Thank you. And |
under st and what the Chairnman i s saying. And sonetines
because 2100.6 and 7 flow right after 2100.5, it can
be a little confusing.

CHAlI RPERSON GRI FFI'S: Yes.

VICE CHAIR M LLER O anbi guous or
what ever, but | understand that interpretation. And
it also looks like though what you said about the
assenbly use earlier that, in fact, would it be your
opinion that with the addition, the use isn't being
increased by 25 percent in any event for parking
pur poses?

MR. BONSTRA: In terns of parking? No, |
think that the intensity of wuse for the church
actual ly woul d require nore parking than what the new
structure woul d.

VICE CHAIR M LLER  Ri ght.

MR, BONSTRA:  Yes.

VICE CHAIR MLLER. Ckay. | just have a
guestion with respect to the slope also. You said
based on your experience 20 percent is not that steep
a slope? |If you could just elaborate on that for ne
what that really neans?

MR. BONSTRA: Well, I'm not an attorney

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

28

and | have read that in the Zoning Code as wel |l about
the requirenments for 12 percent. So | don't believe
that it talks about an internal building ranp. I
t hought it had to do with a driveway, which | believe
is fromthe sidewal k to the property I|ine.

CHAI RPERSON GRI FFI'S: | haven't ever seen
it invoked as an access into a parking structure.

MR. BONSTRA: Right.

CHAI RPERSON CGRI FFI'S:  And t hat' s where you
differentiate it. Driveway, have you found that
dri veways are defined in the zoning?

MR BONSTRA: | have | ooked. It's not
cl ear, you know, anot her anbi guity nmaybe that needs to
be addressed.

CHAI RPERSON GRI FFI S: Hard to believe
quite frankly.

MR. BONSTRA: What's that? No offense to
Arnold and Porter, but it keeps attorneys busy.

CHAI RPERSON @RI FFI S: Yes. It is
interesting. | nean, let nme hear other perspectives
if there are any in terns of how the Zoning
Regul ations actually deal with driveways or whet her,
you know, we do have drive aisles and driveways and
all of that. But is the access into a parking

structure -- well, let's not spend a ot of time as
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they are here for it, but I'mnot convinced that it
actually woul d need relief fromthe 12 percent sl ope,
based on the driveways.

VICE CHAAIR MLLER And | don't want to
bel abor this, but | just was wondering what is the
negative inpact of a 20 percent slope? Wat is the
adverse inpacts, if any?

CHAI RPERSON GRI FFI'S:  You get cars stuck
on the end of this thing.

MR BONSTRA: Vell, as the subm ssion
says, we have blends at 10 percent, top and bottom
And in our experience, we have done a |lot of these
par ki ng garages at 20 percent and they are not steep.

VICE CHAIR M LLER  Ckay.

MR BONSTRA: W have been out to other
buildings that are considerably steeper than 20
percent that we have nmeasured and they still function
properly. So that limtation of 12 percent it doesn't
seemto be applied correctly to buildings. And, in
fact, we haven't needed relief on other projects, but
we wanted to make sure that we put that out on the
table and if relief was needed, that we coul d receive
it.

VICE CHAIR M LLER: Ckay. Thank you.

have one other area and that is with respect to the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

30

side yard variance you seened to nention. | guess
seeking a side yard vari ance.

MR. BONSTRA: Rear yard.

VICE CHAIR M LLER O vyou're not seeking
a side yard. Ckay.

M5. G ORDANO He just raised the issue of
the side yard. There is no side yard requirenent and
| guess the question was putting it over in what woul d
normal Iy be considered the side yard, making that a
rear yard, that's when that issue cane up basically.
But there is no side yard requirenent.

VICE CHAIR M LLER Okay. Thank you very
much.

COWM SSI ONER JEFFRI ES:  Coul d you put your
rendering back up for a second? So | just had a
guestion about sort of the treatnent of the brick
bet ween t he new brick and the existing brick. 1 nean,
can you just sort of walk nme through that?

MR. BONSTRA: Well, again, this building
was designed as an in-fill building. It wasn't --
because the existing church was on the corner, they
built next to it. There is a party wall here and
there is an extension of that as a pilaster right
here. So you are seeing a pilaster there.

COWM SSI ONER JEFFRI ES:  Yes.
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MR. BONSTRA: On the existing building.

We are then set flush to the property line.

COW SSI ONER JEFFRI ES:  Yes.

MR. BONSTRA: So we are actually -- the
pl ane of our facade is actually in the main plane, so
there is a vertical break between the addition and the
exi sting building. So you wll have a clean
differentiation. And we're not suggesting it's
exactly the sane brick, but it's a brick in the sane
famly. W want to match it as closely as we can.

COW SSI ONER JEFFRI ES: Yes, | see your
pilaster there and |I'm just sort of -- this whole
notion of, you know, nmerging the old with the new and,
you know, there is always the sense of whether there
was intent or whether it was a mstake as relates to
sort of the matching of the brick and so forth. So |
was just curious when | first |ooked at this in terns
of how you were going to treat that.

MR. BONSTRA: Vell, this is clearly a
party wall.

COW SSI ONER JEFFRI ES:  Yes.

VR. BONSTRA: And it is clearly
antici pating anot her building being built up next to
it. O herwise, | think we would see sonme of the

st ai ned gl ass wi ndows and, in fact, any w ndows al ong
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this facade.

COW SSI ONER JEFFRI ES:  Yes.

MR BONSTRA: I also Dbelieve it
anticipates a taller building on the corner.

COW SSI ONER JEFFRIES:  Yes.

MR BONSTRA: But that's a whol e other
di scussi on.

COW SSI ONER JEFFRI ES: Ri ght . | mean,
this is a cooment. You know, this is one of these
desi gns where your front door off of V Street it seens
like the front door wants to be on 10'" Street, you
know, given all the church and the two bays there.
But | understand sort of the configuration of howthe
buil ding had to be placed on the site. But it's just
a conmment, you know, it's one of these situations
where what's your front door? You know, what's the
front of the building? And | see it's V, but
sometimes it seens like it wants to be 10'" Street.

MR. BONSTRA: Well, in our first duration,
we had it on 10'" Street, in fact, and | think that
t hrough our di scussions wi th HPRB and our own t houghts
on the entry of the building, that it was |ess
conpeting with the church if, in fact, the entry was
along V Street. And that that was a successful change

that we nade early on in the design. 1'Il also say
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that the units that are within the church do, in fact,
use this entry. So this existing entry i s maintained.

COWM SSI ONER JEFFRI ES: How many units are
you getting within the church?

MR. BONSTRA: Five units in the church

COWM SSI ONER JEFFRI ES:  Ckay. Floor to
ceiling?

MR. BONSTRA: Yes, we're keeping the --
well, we have a stair tower, which will actually be
the stair for the top unit, and then we're raising one
of the | ofts that was overl ooki ng the main hall, which
was here at the top of the building, and addi ng sone
loft to that as well. So we're not violating the
envel ope of that building, but we're --

COW SSI ONER JEFFRIES: So there is not
going to -- | nean, the windows will not be violated
at all? Okay. ay. Geat.

MR. BONSTRA: In fact, these wi ndows are
smal | er wi ndows that were placed in | arger openings.
It's a little hard to see.

COW SSI ONER JEFFRI ES:  Yes.

MR. BONSTRA: W are, in fact, opening
t hose wi ndows up to the opening size.

COW SSI ONER JEFFRI ES: Okay.

MR. BONSTRA: | believe these were
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restroons and so our thought was that the architect
originally wanted a smaller w ndow, but didn't want
to, you know, violate the integrity of the proportions
of the facade.

COWM SSI ONER JEFFRI ES: Ckay. Thank you.

CHAI RPERSON GRI FFI' S:  Anyt hing el se? n,
yes, M. Mann, please.

BOARD MEMBER MANN: You're providing a
total of 19 parking spaces? And there are, | think,
| read 42 to 45 units. Is that correct?

MR. BONSTRA: Yes, sonmewhere 42 to 44, |
bel i eve, dependi ng on the size that we finally conme up
wi th.

BOARD MEMBER MANN: | was just curious how
t he parking spaces were going to be allocated anong
the units. WIIl they be purchased with particul ar
units or first come first serve?

M5. G ORDANO. | don't think that has been
finally decided, but I think that's probably the nost
| ogi cal outcone.

BOARD MEMBER MANN:  They wi I | be sold with
certain units? Ckay.

COW SSI ONER JEFFRIES:  And this is what
two blocks fromthe Metro Station?

MR. BONSTRA: Yes.
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COW SSI ONER JEFFRIES: | won't say it's

atransit oriented devel opnent, but, you know, | would
i mgi ne, you know, that would be a wonderful, you

know, selling feature, marketing feature for the

bui | di ng.

MR. BONSTRA: Well, | think it"'s inportant
tonote that thisis a Coormercial District. If it had
been a commercial building, | believe you would have

relief beingwthinacertain distance fromthe Metro.

CHAI RPERSON GRI FFI'S:  But you're outside
of 500 feet.

MR. BONSTRA: Wsat? | thought it was 800.

CHAI RPERSON GRIFFIS: Is it 8007

MR. BONSTRA: It's 800 feet. But |I may be
wWr ong. But that sane exenption is not afforded to
residential projects, which | believe it should be.

CHAI RPERSON GRI FFI S: It is interesting
| ooking at this application and, you know, assum ng
this is a residential, we have actually seen nunerous
applications around this and just assumng it's
residential and then you | ook at the FAR and then, of
course, the bonus FARthat you're getting and howit's
actually encouraging this type of residential square
f oot age. It's fascinating. M. Jeffries, did you

have additional questions?
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COWM SSI ONER JEFFRI ES:  No.

CHAI RPERSON GRI FFI'S: Let me ask you how
you cal cul ated your FAR  You have a cellar |evel of
units. |Is that correct?

MR BONSTRA: Yes, there's a full cellar
| evel

CHAl RPERSON GRIFFI'S: Is it afull cellar,
100 percent? |Is there any FAR on that |evel?

MR BONSTRA: W don't -- well, | would
have to look. I'mnot sure. But the ceiling of the
terrace level is, in fact, below 4 feet above the
adj acent grade.

CHAI RPERSON GRI FFI'S:  On all the adjacent
gr ades?

MR BONSTRA: | would have to --

CHAI RPERSON GRIFFIS: Here is the direct
guestion. Do you have wi ndow wel | s?

MR, BONSTRA: | --

CHAI RPERSON @RI FFI S: Clearly, your
ceiling is above the grade there or is the grade at
t he bottom of the wi ndow wel | ?

MR. BONSTRA: Are you asking nme for an
interpretation?

CHAI RPERSON GRI FFI S: | was just asking

whet her you recalled if you cal cul ated that or not.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

37
MR. BONSTRA: M project architect said we

are not calculating any percentage of the terrace
| evel as FAR space. |'mrenm nded though that we are,
in fact, below the allowabl e FAR

CHAI RPERSON GRI FFI'S: R ght. Indeed. |
don't think it's a concern, but it my well be
sonmething that you run into in further processing.
Okay. What el se? Any other questions? Good. Let's
nove ahead.

M5. G ORDANG M. Goss has a few
comments on the residential recreation space vari ance.

MR, CGRCSS: Thank you, M. Chairnman,
Menbers. I''m Nathan W Goss from the Law Firm of
Arnold and Porter. "1l just nake a few policy-
rel ated coomments regardi ng the residential recreation
space requirenent. As you are probably aware, the
O fice of Planning has fornmed a task force to review
the residential recreation space requirenents in part
because they have triggered a Ilot of variance
requests. They formed a task force of agency
representatives and private sector professionals,
whi ch has now nade a proposal to the Zoni ng Comm ssi on
and has been set for public hearing as Case No. 05-02.

Sonme of the policy matters in their task

force summary report and the set down action of the
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Zoning Comm ssionrelate to this case in, what | would
consider, a mtigating fashion. One of the coments
inthe task force report tal ks about howsmaller |ots,
especially, have difficulty conmplying wth the
residential recreation space requirenents, because the
building core factors tend to take up a higher
per cent age of the avail able roof area.

And as M. Bonstra pointed out, in this
case, we have the sloping roof of the church that
takes away from that and the extra setback that the
HPRB want ed taking away fromit further. At the set
down neeti ng, the Zoni ng Comm ssi on al so addressed t he
25 foot m ni mumdi nension requi renent for residenti al
recreation space and advertised it to go down as far
as 8 feet, again recognizing that on smaller |ots,
especially, having that 25 foot m ni num di nension is
difficult.

And again, we're a lot of a little over
9,000 square feet. | believe sone of the variance
cases al so have turned on the point that, and there
are such as downtown and 14'" and U Street corridor,
where zoning of public policy encourages the use of
active street |evel wuses, such as entertainment,
restaurants, arts uses and so on. Those uses actually

substitute as recreational space of a different type
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than let's say a city park, but nonetheless, it has
been considered a mtigating factor in reducing the
on-site residential recreation space.

The task force report also pointed out
that in Washington we have relatively | ower building
hei ghts and densities than a |ot of other cities, so
that the on-site residential space is sonewhat |ess
critical than in some other cities.

And finally, it was noted in all of this
that the CR Zone, which originally was the only zone
that had the residential recreation space requirenents
until the late '70s, that private balconies were
allowed to count toward the requirenent. So the
Zoni ng Comm ssion has set down for consideration the
use of private balconies as counting toward these
requi renents and I would note we have, | believe it's
around, 10 bal coni es and a coupl e of private terraces.

CHAI RPERSON GRI FFI S: Do the bal conies
have the di nensional requirenents, are you aware, in
the set down? Is the Comm ssion | ooking at that? You
mentioned if we reduced it to 8 feet for the outside,
woul dn't it make sense then the bal coni es woul d have
some sort of dinmension on that? Now that we're
pl aying up to policy here, we mght as well put a word

in.
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MR. GRCSS: Well, that can be brought up.

|"'mnot sure that it was included at the tinme of set
down, M. Chairman.

CHAI RPERSON GRI FFI'S: | don't think it was
i ncl uded. Okay.

MR, GRCSS: But in any case, these, we
believe, are all kind of mtigated in favor of --

CHAI RPERSON  GRI FFI S: | can see the
out cone of bal conies, you know, of 8 inches. Well,
we've got 8 inches by 2 feet here. Al right. Let's
nove ahead. Excellent. | think it is an inportant
point. The Board is not unaware, of course, how many
vari ances we get for residential rec, because we get
them And it is quite interesting to always ask, as
we have in the past, well, what's the history? Wat's
the purpose? Wat's the intent of the residentia
rec? You know, it's fascinating. Well, we don't have
time for ne to tal k about all this. Let's nove ahead.

MR. GROSS: That concludes ny statenent,
M. Chai r man.

CHAI RPERSON Rl FFI S: Ckay. Good.
Anyt hi ng el se?

MR. BONSTRA: Can | say sonet hi ng?

CHAI RPERSON Rl FFI S: Sur e. Your

m crophone needs to be on.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

41
MR. BONSTRA: | n response to what you say,

| would hope that the zoning or Ofice of Planning
would not set any mninmuns of 8 feet for outside
bal coni es.

CHAI RPERSON GRI FFI'S:  No, i ndeed.

MR. BONSTRA: Because that --

CHAI RPERSON GRIFFI'S: That would fly in
the face of what actually would be required.

MR. BONSTRA: Right.

CHAI RPERSON GRI FFI S: O allowed for
bal cony projections. So now, an 8 feet wouldn't be,
but | see us not being on the Conm ssion that would
wite this stuff, but looking at it fromthe hearing
perspective, either you count themtotally and let it
go or we get into this interpretative aspect of, you
know, does that little guard rail outside your, you
know, 10'" story w ndow count towards residential rec
space. Anyway, we won't hopefully create too nuch of
a problemwith this. Oay. Wat else?

M5. Q@ ORDANC This concludes our
presentation. | just want to note that the applicant
is very anxious to proceed with this project. It has
been -- the Governnment review process has extended
beyond what they had originally anticipated with the

Hi storic Preservation Review process. | think we were
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before HPRB two or three tines. So we woul d request
a Bench decision if the Board sees fit. Thank you.
CHAI RPERSON GRI FFI S: kay. Let's nove
ahead. Let's go to the Ofice of Planning' s report.
MR. PARKER:  Good norning, M. Giffis,
Chai rman, Menbers of the Board. My nane is Travis
Parker with the Ofice of Planning. OP is on the
record in support of this application. The ANC has

come out in support and Historic Preservation has

gi ven conceptual review approval. The applicant has
done a great job of sunmarizing their point. So
unl ess there is an objection or questions, | wll be

glad to stand on the record today, with the further
note that 1've been fortunate enough not to have to
work on the recreational space anmendnents, so | may
not be able to answer specific questions on what's

before the Zoning Commi ssion, but |'m happy to talk

about it.

CHAI RPERSON GRIFFI'S:  You are writing it?

MR. PARKER: No, | said fortunately I'm
not .

CHAI RPERSON GRI FFI'S:  Ch, okay. Yes, M.
Lawson is in charge of that. |Is that right?

MR PARKER: | believe so.

CHAI RPERSON GRI FFI'S: ' msure he's doing
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a great job of it and it's an inportant piece. And
actually was sonewhat supportive if not certainly
brought to the attention of the Comm ssion by this
Board, based on the nunber of applications we were
getting. M. Jeffries, questions of Ofice of
Pl anni ng?

COW SSI ONER JEFFRIES:  ANC, there was no
comment at all? | mean, it was never taken up at all?

CHAlI RPERSON CRI FFI S: The ANC is here.
He's here.

COWM SSI ONER JEFFRI ES: They are here?
Oh, you are here.

CHAI RPERSON GRI FFI' S: Yes.

COWM SSI ONER JEFFRI ES: Ckay. |'msorry.

CHAI RPERSON GRIFFI'S: W will get to them
shortly. Any questions fromthe Board of the Ofice
of Pl anni ng?

BOARD MEMBER MANN: Did you receive any
i nformati on back from DDOT?

MR. PARKER | did speak with DDOT. They
didn't have any direct comrent on the slope of the
ranp, because they didn't feel that it would really
affect traffic and they really only look at traffic
patterns as it affects the street. This ranp cones

out on the alley. He didn't see any affect on the
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traffic and the nei ghborhood, and so he didn't have
any comrent on the slope of the ranp.

BOARD MEMBER MANN:  And | guess no concern
t hen about the narrowness of the alley or whether or
not there was going to be any turning radi us probl ens?

MR.  PARKER: They did not nention
anyt hi ng.

BOARD MEMBER MANN: O that direction.
kay.

MR. PARKER: No nention of that.

BOARD MEMBER MANN: Ckay. G eat.

CHAI RPERSON GRI FFI S: Anything el se?
Anything else for the Ofice of Planning? Very well.
Does the applicant have any cross exanm nation of the
Ofice of Planning? Does the ANC have any cross
exam nation of the O fice of Planning?

MR. SPALDI NG No questi ons.

CHAlI RPERSON GRI FFI S: Do you have any
cross exam nation of any of the testinony you heard
previ ously?

MR SPALDING No, we do not.

CHAI RPERSON GRI FFI' S: I ndeed. Okay. Very
wel | . Thank you very nuch. Let's nove ahead and
wel come M. Spal di ng, our ANC Menber.

MR SPALDING  Phil Spalding, 1929 13'"
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Street, NNW, and | represent ANC-1B. | do believe in
your packages you should have our letter. W have
been working with this project for a very long tine.
And if M. Jeffries does not have a copy, | wll
provi de him m ne. We have been working with this
project since it began and have been following it
through the entire H storic Preservation Review
process, the Mayor's agent and now before BZA

And as noted in our letter, the support is
unani nous, 9-0, and I'll stand on what's inside that
| etter and answer any questions you may have.

CHAI RPERSON @RI FFI S: Excel | ent. M.
Jeffries, did you get a copy of it?

COW SSI ONER JEFFRIES: Wl l, now | do.

CHAI RPERSON GRI FFI'S:  Okay.

COW SSI ONER JEFFRI ES:  The reason | was- -
| nmean, this is ny ANC, so | just wanted to nake
certain that, you know, | saw the O fice of Planning
report, but that was done a few days ago. So, yes,
|"mset. Thank you.

CHAI RPERSON GRI FFI' S: Good. It is Exhibit
No. 27. M. Etherly?

BOARD MEMBER ETHERLY: Thank you very
much, M. Chair. Not a nmjor question, M. Spalding,

but we had just a little bit of discussion regarding
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the issue of placement of the entrance, 10'" Street
versus V. Was there any discussion at the ANC about
kind of the focal point of the building from an
entrance standpoint?

MR SPALDI NG There was wth M.
Bonstra's initial design, which showed the entrance on
10'" Street. And there was in that initial design
sonme concern with the i nfluence of having the entrance
and a lot of activity along 10" Street in
juxtapositionwith the historic structure. As it went
through Hi storic Preservation Ofice review, M.
Bonstra was i nforned that they were really thinking of
nmoving that around to the other side. And as an in-
fill structure, it really did seemto nmake nore sense
that the entrance and the activity would be on V. And
that despite the fact that it's anin-fill structure,
it would still be nore visible without all of the
activity happening right next to it.

BOARD MEMBER ETHERLY: Ckay.

MR. SPALDING So we did see M. Bonstra's
illustration of an entry on 10" and we did have a
nunber of problens at that point. So it's not the
only reason that M. Bonstra redrew, but we are
satisfied with the entry off V.

BOARD MEMBER ETHERLY: (Okay. Excellent.
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Thank you.

MR, SPALDI NG  Yes.

BOARD MEMBER ETHERLY: Thank you, M.
Chai r.

CHAI RPERSON @RI FFI S: Good. Thank you
very much. Excellent questions. Anything else for
the ANC? Does the applicant have any cross
exam nati on?

MR SPALDI NG | would like to add one
thing that cane up in discussion earlier. The ANC and
the Cardozo-Shaw Nei ghborhood Association were
involved in actually doing the research to have this
| andmar ked. The research was done by Paul WIIlians
and in his research he notes that the original
structure of this church was at the corner of Vernont
and 10'", which is where the Mason's parking lot is
ri ght now.

The church was noved to this | ocation and
originally the structure that housed t he congregati on,
and it has been through a nunber of different
congregations over the years, the structure was
originally in the blank corner location. And it was
ei ther a canvas tent or a wooden structure and it did
not -- once they hired the architect to build the

brick structure. So the original |ocationis believed
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to have been in the corner location and the brick
structure was shortly built thereafter.

UNI DENTI FI ED SPEAKER:  Good hi st ory.

CHAI RPERSON GRI FFI'S:  Fasci nating. Okay.
Very well. Thank you very nuch, M. Spalding. W
appreciate you being here and giving this report.
This will, of course, be given the great weight it is
af f or ded. kay. Let's nove ahead then. Anything
el se? | don't have any other Governnent reports
attendant to this application.

| think we can nove to anybody here
present to give testinony. Persons present in
Application 17323 either in support or in opposition
can conme forward at this tinme. Not noting any persons
here present to provide testinony, let's nove ahead.
Do you have anything el se? Nothing el se? Good. Then
| would note M. Gross has put his witten testinony
into the record on this.

Any final questions from the Board?
Clarifications? Very well. Let's nove ahead then.
| would nove approval of Application 17323 for 2105
10'" Street, N W, LLC This is for a special
exception fromthe roof structure under 411, also the
residential rec and we will include, of course, the

parking ranp as it has been brought forward to us
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today, and the rear yard requirenments, which would
all ow the construction of the residential condom ni um
buil ding, and | would ask for a second.

VICE CHAIR M LLER  Second.

CHAI RPERSON CGRI FFI' S:  Thank you very much.
Let's go first to we will first identify in ternms of
residential recreation space. O course, we're
| ooki ng at actually three el ements of the requirenents
of the residential rec. One is the dinensional
requi renent of 25 feet for the roof structure and
that, obviously, is nmet. And we're also |ooking at
the total anmobunt of square footage required. And then
the other elenent of the requirenment is that 50
percent needs to be outside. Al those aspects are
not net here.

It is fairly clear in ternms of the
uni queness of the historic structure and how t hat has
to be adapted into the devel opnent and connect ed.
Specifically, the uni que aspect of that building with

the residential rec is the sloped roofs, obviously,

not affording areas to be used. | guess you could
have like a clinbing wall or sonething on those
things, right? | mean, that kind of is residentia

rec. Anyway, the point being it doesn't work well and

certainly is especially difficult in meeting the
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entire piece.

Some of our limted discussion on this
application and our Ilengthy discussions in other
applications and perhaps on our owmn with residenti al
rec, it is kind of interesting when you look at a
bui | di ng of di m nished unit size, because | think that
is really what is nore inportant. Al t hough, our
residential recreation requirenents are based on tot al
square footage. \Wen you look at unit size, you're
tal ki ng about how nany peopl e are actually going to be
needing it or using it.

And when you put, you know, 10 units or 16
units in and it may then off-put 3 or 4 or 7,000
square feet, it is likely that you are losing entire
units in the building. The point being it seenms to be
not well adapted or suited to the smaller type, those
certain of the in-fill structures that are nuch nore
apparent or nmuch nore nunerous in applications today.
So the bottom line is | think that the unique
practical difficulty is clearly here and whether it
woul d i npair the public good, |I certainly don't think
it rises to that |evel.

The set back to t he pent house, | think, are
very clear. One, interns of the actual intent of 411

to make it nore design friendly or visually friendly
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or not visually intrusive. It seens to be that's the
actual intent that is being pursued here and not
raising the entire penthouse structure to one |evel.
Al so accommodating that the Hi storic Preservation
Revi ew and conments | think is an inportant aspect and
| see that it is and clearly our requirenents nust be
a showing that it would not be easily placed in
conformty. And | think that has been shown here
t oday.

The rear yard, again, | think is very
straightforward in ternms of the existing structure.
What's fascinating here is that, you know, there was
sonme di scussion by the Board, we didn't really bring
it out here, because | didn't think it was absolutely
needed, but with the existing building there you have
no rear yard even though there is a portion that is
open, but the rear yard goes from the outernost
di stance of the structure to the lot line, so it's
clearly requested relief for 100 percent of the rear
yard.

But then if you requested the rear yard,
that open area, does that create a court and would
that court necessarily have to be conformng? It
wasn't brought to us in that fashion and I don't see

that it would actually need to be discussed in that
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fashion, but it's kind of an interesting dynam c here
t hat what they have clearly is a unique aspect of not
being able to nove that existing building or re-
conformthat building or set it back sonmehow off the
all ey and being on a corner |ot and then, obviously,
it becomes not only practically difficult, but
i npossi ble then without tearing down the church to
provi de a conform ng rear yard.

And | don't think it inpairs the intent
and integrity of the Zone Plan or the public good. 1In
fact, | think it actually is supportive of the public
good if public good can be put into an urban design
frame, and that is carrying that entire corner,
hol ding that corner up to the alley where there is a

natural break in the bl ock and then carrying it around

to the other side filling out that area.

| think that's all | need to say on this
one unless | have m ssed anything. | wll open it up
to others. Oh, the ranp. Yes, we'll talk toit. I'm

not going to talk about that. Any other coments?
VICE CHAIR M LLER | just have a general
comment with respect to the variance tests in general.
In this case we clearly have a uni que situation, which
is the historic landmark of the First African New

Church, so the first prong of the variance test is net
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with respect to all the variances, that being the
hi storic | andmarKk. And that historic |andmark has
been shown to necessitate or <create practical
difficulties necessitating all of the variances.

And sinply put -- and then there's
certainly no adverse i npacts that have been found with
respect to granting any of the variances and, in fact,
it"s in the public interest to preserve the historic
| andmark and, as Ofice of Planning has stated,
granting the variance and special exception is in

accordance with the Zoning Regul ations and the Zone

Pl an.

CHAI RPERSON GRI FFI'S:  Thank you. Anyt hi ng
el se? Any others? Very well. W have a notion
before us. It has been seconded. | would ask for all

those in favor to signify by saying aye.

ALL: Aye.

CHAI RPERSON GRI FFI'S: And opposed? Any
abstaining? Very well. M. Bailey, when you get a
nonent .

MS. BAILEY: The vote is 5-0-0 to approve
the application. M. Giffis nade the notion, Ms.
MIller second, M. Mann, M. Etherly and M. Jeffries
are in agreenent and we're doing a summary order, M.

Chai r man?
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CHAI RPERSON GRI FFI S: | don't see any

reason why we would issue a full on this, unless
there's any objection to waiving our rules and
regul ati ons, we can issue a sumary order on this.

MS. BAILEY: Thank you, sir.

CHAI RPERSON GRI FFI' S:  Thank you very much,
Ms. Bailey. Thank you all very nmuch. Appreciate it.
Let's call the next case.

MS. BAILEY: Application No. 17324 of the
D. C. Departnent of Housing and Community Devel oprent,
pursuant to 11 DCMR section 3104.1, for a special
exception to extend the use permtted in a |esser
restrictive zone into a nore restrictive zone under
section 2514, and pursuant to 11 DCMR section 3103. 2,
a variance to extend the |esser restrictive use into
the nore restrictive zone by nore than 35 feet under
subsection 2514.2(a), and a variance to allow the
construction of two or nore principal buildings or
structures on a single subdivided |lot that is | ocated
within 25 feet of aresidential district under section
2517.

This is to all owthe construction of a new
shopping center. The property is zoned C2-B, R5-A
and R-3 and it's |located at 1501 Al abama Avenue, S. E

This site is also previously known as the Canp Si mms
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Mlitary Reservation, Square 5912, Lot 804.

CHAI RPERSON GRI FFI' S:  Ready?

MR. TUMMONDS: Good norning, M. Chair,
Menbers of the Conmi ssion. M nane is Paul Tummonds.
I"'mwith the Law Firm of Pillsbury, Wnthrop, Shaw,
Pittman. The first thing that --

CHAI RPERSON  CRI FFI S: Now that we're
getting your nane right, you need to call us the Board
not --

MR. TUMMONDS: Board, Board. |'msorry.

CHAI RPERSON GRI FFI'S: You may have been
here late and --

MR. TUMMONDS: | was wondering what the
smrks were about. He was |ooking right at ne.

CHAI RPERSON GRI FFI'S:  Okay.

MR, TUVMONDS: A quick housekeeping
nmatter.

CHAI RPERSON GRI FFI' S: Yes.

MR. TUMMONDS: We have given to the staff
the resume of our |andscape architect, M. Trini
Rodriguez. We'Ill be requesting that she be granted
expert witness status in this case.

CHAI RPERSON GRI FFI S: Excel | ent. Let's
take that up right away. Are there any questions from

the Board Menbers? I'"'m very famliar with Trini
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Rodriguez and the excellent work that they do. The
resume, | think, speaks for itself, but let's open it
up for any clarification questions. Has anyone been
to Cel ebration?

UNI DENTI FI ED SPEAKER: What's that?

CHAI RPERSON GRI FFI S: You don't know
Cel ebration? Al right. W'Il talk about it over
lunch. Do you have a question?

VICE CHAIR MLLER | was just wondering
if you have done any projects in the District of
Col unbi a?

CHAI RPERSON GRI FFI'S:  Trini.

VICE CHAIR MLLER |'m sorry.

CHAI RPERSON GRI FFI'S: Wiy don't we have
you i ntroduce yoursel f?

M5. RODRI GUEZ: Good norning. M nane

CHAI RPERSON GRI FFI S: You just need to
turn your mcrophone on. There it is.

M5. RODRI GUEZ: [t's on now. Good
nmorning, Trini Rodriguez. For the record,
apol ogi ze, because | think the resune that you got is
our overall nationw de resune. | have done a nunber
of projects in the District, many of them in this

area, the Oxen Creek. | have worked with W C. Smith
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in a nunber of projects also in the southeast federal
center area, federal gateway. W did the initial
pl anning for the area, for the southeast. W're al so
doing a nunber of projects in the Colunbia Heights
area, downt own.

VICE CHAIR M LLER: Thank you.

M5. RODRIGUEZ: So | apologize. Thanks
for the question.

CHAI RPERSON GRI FFI' S:  Anyone el se want to
give her a hard tine? Good. I don't see any
difficulty establishing expert status of your w tness,
M. Tumonds. Let's nove ahead.

MR. TUMMONDS: Great. Thank you. As was
di scussed by the staff, we're here this norning
seeki ng speci al exception and variance relief in order
to create a shopping center to be known as the Shops
at Park Village on the site of the forner Canp Si nms

MIlitary Reservation |ocated at 1501 Al abama Avenue,

S. E

As shown on the site planto ny right, the
centerpiece of the Shops at Park Village will be the
devel opnent of a Gant Food grocery store. In

addition, a building pad site in the upper |eft hand
corner suitable for a sit down restaurant and a strip

shoppi ng center will al so be included in the Shops at
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Park Vill age.

The portion of the Canp Simrs property
that we're discussing today is |located in both the R-
5-A and C-2-B Zone Districts. The proposed comer ci al
uses to be included in this shopping center are all
permtted as a matter-of-right. W are here this
nor ni ng seeki ng speci al excepti on approval pursuant to
section 2514 of the Zoning Regul ations to extend the
grocery store use into the R-5-A District by a
di stance of, approximately, 34 feet.

When t he applicationwas originallyfiled,
we wer e seeking variance relief to extend that grocery
store nore than the permitted 35 feet. Subsequent to
that initial filing, we pulled that back, so nowwe're
only seeking special exception relief to extend that
use into the adjacent R 5-A Zone District.

CHAI RPERSON GRI FFI S: Do we have that
showi ng anywhere, the extent and the changi ng of
the --

MR, TUMMONDS:  Yes.

CHAI RPERSON GRI FFI'S:  |'s everyone cl ear on
t hat ?

MR, TUMMONDS: |f you would go to Exhibit
D of your statenent, the second --

CHAI RPERSON GRI FFI S: Just show us, so
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everyone knows where it is.

MR. TUMMONDS: The second page to Exhibit
Dis the civil engineer's site plan and there is the
dashed Iine in the | ower | eft corner that shows the C
2-B/R-5-ADistricts and thereis a notation there that
it is actually 33.95 feet that this grocery store w ||
extend into that R-5-A Zone District.

CHAI RPERSON GRI FFI'S: R ght.

MR.  TUMMONDS: Ckay. As discussed in
detail in this prehearing statenment, we believe that
the applicant fully satisfies the special exception
standards as the proposed structures for all three of
the structures are properly screened and sited from
adj acent residential properties.

Wth regards to the variance relief in
this case, the Zoning Adm nistrator and the O fice of
the Attorney General have determ ned that section
3202. 3 of the Zoning Regul ations does not apply in
this case. Therefore, the applicant is requesting
relief from section 2516 of the Zoning Regul ati ons,
whi ch di scusses building controls on |ots.

We're requesting relief fromthe entirety
of that section, but specifically with regards to
section 2516.4, which is the requirenent that we

create theoretical lots outlining howeach individual
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building would satisfy all of the relevant
requi renents of the Zoning Regul ations, such as |ot
occupancy, hei ght, parking, |oading, side yards, rear
yar ds.

W believe, as discussed in detail in
their prehearing statenent, that due to the
exceptional or extraordinary situation or condition on
the property, the practical difficulty of satisfying
t hose requirenents and that approving that relief wll
not cause a substantial detrinent to the Zoning Pl an
or the Conprehensive Plan that granting variance
relief fromthose requirenents, specifically creation
of a theoretical lot around restaurant pad sites, a
big lot for the grocery store, another little |ot
around the strip center, we believe that doing those
would result in a practical difficulty to the
appl i cant.

CHAI RPERSON GRI FFI'S: Wait a mnute.

MR, TUMMONDS:  Yes.

CHAI RPERSON GRI FFI S: Your practical
difficulty is --

MR. TUMWONDS: The practical difficulty --

CHAI RPERSON GRI FFI'S: -- it's difficult to
create theoretical |ots?

MR. TUMMONDS: That would satisfy all of
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t he Zoni ng Regul ati ons.

CHAI RPERSON GRI FFI'S:  That woul d sati sfy.
| see.

MR. TUVWONDS: | mean, | can go into this.
So for exanple --

CHAI RPERSON GRIFFI'S:  Yes, | understand
that. | nean, it's kind of interesting to |look at it
and it's not the first timeit's ever happened, but to
have a practical difficulty of saying it's nore
difficult to do relief sone other way, because it
creates so nuch other problens or so many ot her areas
of relief.

MR TUMWONDS: |'msorry. | probably did
it better. Qur practical difficulty is that our
ability to satisfy the rear and si de yard requirenents
in a theoretical lot for, say, the restaurant pad
site --

CHAI RPERSON GRI FFI'S: R ght.

MR. TUMMONDS: You can't fit that pad site
into that | eft hand corner of the property and satisfy
the rear and side yard requirenents.

CHAI RPERSON @RI FFI S: Ckay. And so
because we have both in here, we're going to sl ow down
just alittle bit.

MR, TUMVONDS: Sur e.
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CHAl RPERSON Rl FFI S: To nmake sure

everyone is clear on exactly what we're |ooking at
here, and initially you were comng in under 3202. 3,
correct?

MR TUMMONDS: That's correct.

CHAI RPERSON CGRI FFI'S:  And t hat was sayi ng
-- it was saying, essentially, you are allowed to put
all of these commercial structures on a | ot when they
are all in the sane ownership but perhaps different
users.

MR, TUMMONDS:  Yes.

CHAI RPERSON GRI FFI'S:  And for reasons you
have sonewhat stated today and indicated that well,
per haps you need to cone under 2516, which is --

UNI DENTI FI ED SPEAKER: . 4.

CHAI RPERSON GRI FFI'S: R ght.

MR TUVMMONDS: Section 2516 is --

CHAI RPERSON  GRI FFI S: More than one
princi pal building on the sane |ot.

MR. TUMMONDS: More than one principal on
alot. And the requirenents of 2516 in | arge neasure
are very simlar to the standards that we are required
to prove here for our special exception, the
st andar ds. | think the Ofice of Planning did an

excel l ent job of outlining what those are.
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CHAI RPERSON CGRI FFI'S:  Ri ght.

MR, TUMMONDS: It requires things |ike --

CHAI RPERSON GRI FFI'S:  2516.4 is a speci al
exception is what you' re sayi ng?

MR, TUMMONDS: Yes.

CHAI RPERSON GRI FFI'S: Right. Now, so then
as we flow through that, what you're saying this
nmorning is the one way you could renove the
requi renent of a special exception under 2516.4 is
actually create theoretical lots. So therefore, you
woul d have a single principal structure on a single
t heoretical |ot.

MR. TUMVONDS: Right.

CHAI RPERSON GRI FFI'S: But the point is if
you started to create these theoretical lots in order
to surround a single structure, you then start
creating other area vari ances.

MR, TUMMONDS: Truthfully, we would be
ri ght back here requesting variance relief in order to
construct that restaurant pad site, because pursuant
to 2516.4, we would have to show how t hat restaurant
pad site on what | have called, you know a
gerrymandered really lot would satisfy its parking
requirenent.

CHAI RPERSON CGRI FFI'S:  Ri ght.
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MR.  TUMMONDS: Its | oading requirenent.

More inportantly, its side and rear yard.

CHAI RPERSON GRI FFI'S: R ght.

MR. TUMMONDS: Because, you know, we t hink
the appropriate planning nechanism to put that
restaurant pad site in that |ocation --

CHAI RPERSON GRI FFI'S: R ght.

MR TUMMONDS: -- we would be back here
saying we' re here today requesting a variance fromthe
rear and side yard requirenents in order to place that
restaurant pad site in that location. So that is the
variance relief that we are requesting today in
addition to the other requirenments of 2516. W
believe that we do generally conply, such as provide
a | andscape pl an, you know, provide evidence that the
traffic ingress/egress would work.

Al of those requirements we think are
addressed in general in the special exception
standards for 2514. Kind of to wap it all together
we have requested relief from 2516 but nore
specifically, | guess, to bring attentionto what this
Board is nobst concerned with, we did not draw the
theoretical lots to show how each of those are
satisfied, so that's what we wanted to bring to your

attenti on.
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We'll go back to -- I'll make ny plea
3203 talks about any conbination of comercial
occupanci es separated in their entirety, erected or
mai ntai ned in a single owership shall be considered
as one structure. | know that the O fice of the
Attorney Ceneral does not agree with ne. The Ofice
of the Zoning Adm nistrator does not agree with ne,
but I truly believe that that section is created for
this exact scenario, so that you are not naking --
basi cally, someone woul dn't necessarily have to cone
before this Board to come back and do this 2516
relief.

| know that in the legal world we would
say, there is standard that bad facts nake bad | aw.
So when you have -- the Zoning Conm ssion recently
| ooked at this exact issue for the Departnent of
Transportation, their PUDon MStreet. They tried to
say oh, yes, you know, our Depar t ment of
Transportation Headquarters Building, those are two
commercial occupanci es. W have two buildings
stationed on this.

Well, | think that may have been tough for
t he Zoni ng Commi ssion to say. An office building with
one federal tenant as two comercial occupanci es.

CHAI RPERSON GRI FFI'S: Wl |, isn't that the
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di stingui shing el enment between that and | ooking at
sonething like this? It was a single user. | nean,
| think what 3202.3 -- it's actually fascinating that
2516. 4 references conplying with 3202.3. So you would
al nost think that you would stop at 3202.3 first.

MR, TUMMONDS:  Yes.

CHAI RPERSON GRIFFI'S:  And i f you coul dn't
make that requirenment, you would conme in under 2516

MR. TUMVONDS: Right.

CHAI RPERSON GRI FFI'S: Wi ch is obviously
what sone opi nions have sent you to, but the point
being there is an inportant aspect here of ownership.

MR, TUMMONDS:  Yes.

CHAI RPERSON GRI FFI'S:  And t hen use.

MR TUMMONDS: Yes.

CHAI RPERSON GRI FFI'S: And | don't di sagree
with you. W're here, so we mght as well pursue it
as you set it wup, but | don't disagree with the
readi ng of 3202.3. Oherwise, what is the scenario
where any conbination of commerci al occupancy
separated in their entirety, where is that invoked?
Where do you use that?

MR. TUMMONDS: You know, probably just to
my client for, you know, going through this but, you

know, what | heard was the scenario of if you had a
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strip commercial building, say |li ke the one we have on
t he upper right corner here, we're going to have 12,
15 tenants in that buil ding.

CHAI RPERSON GRI FFI'S: R ght.

MR TUMMONDS: If there was a scenario,
and | don't think this is really that applicable,
whereby a Starbucks wanted to buy that |and, they
weren't going to lease their space, but they were
going to buy that land, well, then they would have to
have a separate lot in anongst this strip building so
they would have to be able to get relief. Wl |,
that's what this is for. | think in reality in nost
cases what you have is --

CHAI RPERSON GRI FFI S:  Ri ght

MR. TUMMONDS: -- you don't have Starbucks
owni ng that |ot. You have one owner who owns the
entire strip center and they have got 12 tenants and
they give thema | ease.

UNI DENTI FI ED SPEAKER:  Fee si npl e.

MR. TUMMONDS: Exactly.

UNI DENTI FI ED SPEAKER:  Yes.

MR,  TUVMONDS: So | mean, | think, you
know, that the interpretation of 3202.3 has becone
very, very narrowif it only applies to the case where

you have a strip commercial center where there is fee
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sinple ownership of, you know, the 12 different
tenants. | can't envision that occurring nuch.

CHAI RPERSON GRIFFI'S: R ght. Right.

MR.  TUVMONDS: So | alnobst want to say
that, you know, this is again for another tinme, but
the interpretation of 3202.3 is very, very limted now
if we'regoingtofollowthat. M. Monroe coul d wei gh
inif she feels otherw se, but | think 3202.3 should
absolutely apply to a scenario like this. | believe
this is what this is for.

CHAI RPERSON CRI FFI S: And that would
precl ude the devel opnent of strip malls. We'll see.
kay.

MR TUWONDS: |'msorry, M. Monroe.

CHAI RPERSON GRI FFI'S: Ms. Mbnroe?

M5. MONRCE: | can't weigh in, because I'm
not the one who advised on this and |I' mnot giving an
opi ni on.

MR. TUMMONDS: Moving back to our case.
In addition to the Ofice of Planning' s support for
both the special exception and variance relief
standards, this project also received the support of
ANC- 8B as evi dence by the letter of the chairperson of
ANC- 8B who also happens to be the Single Menber

Di strict Conm ssioner for this property. That letter
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is attached as Exhibit Hto our prehearing statenent.

At this time there is no known opposition
to this case. W have three witnesses this norning to
provide brief statenents and will be able to answer
any questions that you may have. Qur first witness is
Brad Fennel | on behal f of CHR LLC who will discuss the
goals for the comercial and residential devel opnent
of the Canp Sinms property and the dial ogue that has
occurred with the ANC and ot her surroundi ng conmunity
or gani zat i ons.

Qur second witness is Barry Scher of G ant
Food, Inc. who will discuss G ant Food's requirenents
and programmatic needs for this site. And finally,
our final witness is Trini Rodriguez to discuss the
| andscape plans for this site.

CHAI RPERSON GRI FFI'S:  Good.

MR TUMVONDS: Wth that 1'lIl ask our
first wwtness to --

CHAI RPERSON GRI FFI'S: Good. GCkay. W're
going to have a couple of quick questions.

MR. TUMMONDS: Perfect.

CHAI RPERSON GRI FFI'S:  Then we're going to
run through these w tnesses and get you out of here
for lunch, naybe. Now, the first question | have

t hough for clarification, how do the townhouses fit
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into this? |Is this all on the sanme |lot?

MR,  TUMMONDS: Right now it's a single
lot. So this was a Large Tract Review application.

CHAI RPERSON CGRI FFI'S:  So there's no ot her
additional relief for the R5 developnent of the
t ownhouses on the sanme |ot?

MR.  TUMVIONDS: They are single-famly
det ached hones. They will have -- you know, there are
going to be 75 hones. | believe there are 78 |ots.
They are all on --

CHAI RPERSON GRI FFI'S:  How do we deal with
this in the whole discussion now of 25167 Aren't
t hese --

MR. FENNELL: Can | address that?

MR. TUMVONDS: Absol utely.

MR. FENNELL: Good norning. Brad Fennel
with William C. Smith and Conpany representing CHR
CHR is going to acquire the property whole, the 25
acres. It is then going to transfer the residenti al
devel opnment to an entity in control, WlliamC. Smth
and Conpany, and WlliamC. Smth and Conpany i s goi ng
to nove forward.

CHAI RPERSON GRI FFI S: But so there is
going to be sone sort of subdivision?

MR. FENNELL: Correct. They are working
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on the subdivision currently.

CHAI RPERSON GRI FFI'S: Ckay. That's why

we're not --

MR. FENNELL: That's correct.

CHAI RPERSON GRI FFI S:  Ckay. Good. You'll
need to conme back |ater when you -- you're already

here. GCkay. Let's nove ahead then.

VICE CHAIR M LLER: M. Chairman?

CHAI RPERSON GRIFFI'S: Oh, I'msorry. M.
Mller?

VICE CHAIR M LLER I just want to
continue the discussion a little bit nore as to how
we're proceeding with respect to a variance and
speci al exception, because | think that you nade a
very significant observation with respect to 2516. 4,
which is special exception relief, when the
requi renents of 3202.2 and 3202.3 are net, and so |'m
wondering if we deal with that provision and if we
find that we're not bound by the opinion of ZA or the
Ofice of the Attorney General, even though we're
guided by themto a certain extent, if we find that
those requirenents are net then, in fact, coul d we not
proceed just with respect to 2516.4 as a special
exception, as opposed to a variance?

MR TUWONDS: No. [|I'msorry.
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VICE CHAIR M LLER. No, I"'minterested in

your response.

MR,  TUMMONDS: If you find that 3202.3
applies to this scenario, we're only here for a
speci al exception to extend the grocery store 34 feet
into that R-5-A Zone, because what 3202.3 says if it
applies is that we don't need 2516 at all.

CHAI RPERSON (Rl FFI S: lt's a matter-of-
right.

MR, TUVMMONDS: It's a matter-of-right
because we don't have nore than one building on a
single record | ot.

CHAI RPERSON GRI FFI S: Does that make
sense?

VI CE CHAIR M LLER  And why doesn't 2516. 4
apply, which references 3202.2 and 3202. 3?

MR. TUMMONDS: You don't get to 2516.1,
2516.1 to 3, we don't even get into the 2516 real m

CHAI RPERSON GRI FFI'S:  Good. Let's review
that again quickly, because | thought we had that.
But in the 3202.3, if we read it that this fits that
parameter, it is setting out the instances in which
you can have your numerous or several principal
buil dings on a single lot. That's what it says. The

regul ation says look, we don't allow this at all
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except for when it's a single owership and different
commercial users, in exact words. So if they are
there, then they don't go to 25 whatever it is.

UNI DENTI FI ED SPEAKER:  16.

CHAI RPERSON GRI FFI'S: 16. 4. But now, once
you're in 2516.4, it says you know what, but you got
to make sure that you are conpliant with 3202 and 31
and a coupl e of other things in there. Does that nmake
sense?

To clarify, M. Tunmonds is bringing this
application at this point under 2516 and it's a
speci al exception from2516.4. |Is that correct?

MR TUWMONDS: Vari ance.

CHAI RPERSON GRIFFIS: It's a variance?

MR. TUMMONDS: Well, because -- |'msorry.

CHAI RPERSON GRI FFI'S: No, see, | thought
it was a special exception from 2516.4 with vari ance
relief of --

MR TUMMONDS:  Yes.

CHAI RPERSON GRI FFI'S:  Area vari ance relief
on the Gant store only. Soit's not an area vari ance
for the entire parcel. So for instance, if we're
| ooking at the side yard or the rear yard area
variance, it's not every single building or it just

carries with it a blanket variance. |Is that right?
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MR. TUMVMONDS: No. 2516.4 would require

this property to create, | don't want to confuse it,
but a | ot or we woul d need to show how a restaurant or
a sit down restaurant site would satisfy all of the C
2-B Zoni ng Regul ations, which would nean it is a 1.5
FAR building. So we would have to basically draw a
| ot of, you know, 7,500 square feet. W would have to
show how that building on a lot that we draw would
satisfy rear yard, side vyard, | ot  occupancy
requirenents.

CHAlI RPERSON GRI FFI S: So what you're
saying is if you invoke 2516.4, it is a special
exception to get that?

MR. TUMMONDS: To get that. [If you were
to --

CHAI RPERSON @RI FFI S: But what vyou're
saying is you can't do it unless you can actually
conply. So you don't think you can get relief from
the area, use, height, bulk asit's indicated in 25167

MR. TUMVONDS: Right.

CHAI RPERSON GRI FFI'S:  You cannot cone in
with that special exception and a variance. It's
actually exactly on point, because you can't add up
your reliefs.

M5. MONRCE: Can | join this colloquy
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her e?

CHAI RPERSON GRI FFI'S: Sure.

M5. MONRCE: For a second. First of all,
Rut hanne, | think M. Tunmonds is right. |[If you, as

t he Board, decide that 3202. 3 applies here and you are
the final arbiters of the interpretation of the
regul ati ons no matter what anybody el se says, then it
woul d be a matter-of-right. I1f you don't, then it has
to cone under 2516. | think my interpretationis 2516
is a special exception in and of itself.

MR, TUMMONDS: Correct.

CHAI RPERSON GRI FFI'S: It is.

M5.  MONRCE: And that neans that the
applicant would have to neet all of the sections of
2516 all the way through .10 or whatever the | ast one
is, okay, which you' re saying essentially are sim|lar
to the ones in 2514. Ckay. But they all have to be
met. The one that can't be net is 2516. 4, because the
side yard and rear yard of the restaurant pad buil di ng
don't make it. Okay?

So they are looking for a variance from
t hat one specific provision of 2516. Just to make it
less clear, | think there is an inconsistency in the
regul ati ons, because 2516.4 says you have to neet

3202.3 and if you neet 3202.3, you would never be
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her e. And | just think it's an inconsistency, |
t hink, an error.

CHAI RPERSON GRI FFI'S: R ght.

M5. MONRCE: | nean, | hate to say that.
So | would kind of read that out of 2516. 4.

CHAl RPERSON GRI FFI'S:  Yes. The way | read
the 3202.3 was exactly so saying | ook, check this to
make sure you don't neet that and that way you're not
here and if you don't fall within that, then you cone
back.

M5. MONRCE: Right, 2516.

CHAI RPERSON CRIFFIS: So it's not as if
it's adding requirenents of what you need to fulfill.

M5. MONROE: Right. You can't read it.
Right. You have to read it the way you're saying it
on order to nake sense.

CHAI RPERSON GRI FFI'S: R ght.

MR. TUMVONDS: Right.

M5. MONRCE: But 2516 is a special
exception. | nean, you know that.

MR. TUMMONDS: Yes.

M5. MONROE: But |'m just saying so you
have to neet, nmake that whole thing and then you get
the variance fromthe one rear yard, side yard, which

conmes under 2516. 4. And it's up to you guys to
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determ ne how you want to go.

MR. TUVWWONDS: Yes. To nmake it real easy,
if you were to determ ne that 3202.3 applies to this
scenario, we are only here for a special exception to
allow the grocery store structure to encroach 33.95
feet into the R-5-A Zone.

COWM SSI ONER JEFFRI ES:  Coul d you gi ve ne
an exanple of -- and I think you tal ked about a strip
center as actually satisfying section 3202. | nean,
in terms of there is one owner that owns all fee
sinpl e and t hen sinply, you know, | eases structures to
vari ous owners?

MR. TUMVMONDS: You know, ny exanple, the
one big project that | know of is Washi ngton Harbor.
Washi ngton Harbor, if you go down the mddle of it
there are -- there's a conmercial office building on--
| want to call it the east side. On the west side
there are the restaurants. There are the stores.

There is single ownership of that
bui | di ng, of those two buil di ngs, one owner, but we do
not have alot line that runs right through the m ddle
of those two buildings, and then so you have the
building on the east side has its own lot and it
satisfies its |lot occupancy, rear yard, side yard.

They say that entire structure that is Wshington
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Harbor is a comercial occupancy separated in their
entirety, erected or maintained in single ownership.

CHAI RPERSON GRI FFI'S: Wow.

MR. TUMMONDS: That is the one | know of
for sure and, you know, truthfully, with the question
about, you know, how many strip centers do you have
where you have individual tenants owning in fee
sinple, |1 don't think that's realistic in the
mar ket pl ace.

CHAI RPERSON GRI FFI'S:  Yes, it would have
to be sone sort of condom nium situation.

COW SSI ONER JEFFRI ES:  Yes, that woul d be
a condo and that wouldn't work in a strip center.

CHAI RPERSON GRI FFI'S: Right. GCkay. Does
everyone understand that, 3202.3? W're at that
| evel, because now we need to get nore confusing,
because the next confusing aspect is as we walk into
2516.4, which is a special exception if you neet al
the area requirenments, and what you're saying i s now
you want a variance for 2516. 4, because you don't neet
the area requirenents.

So you're doing away wth the special
exception. You're saying | don't neet that one
par agr aph, that one section?

MR, TUWWONDS: Correct, and | think that
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is why we addressed it in the -- in our discussion
t he prehearing statenent, we di scussed how we bel i eve
that for the rear and side yard requirenents for that
restaurant pad site, we went through the area vari ance
standards. We tal ked about how when you | ook at that,
it is extrenely narrow and shallow. So how woul d you
put a building in that corner to satisfy the rear and
si de yards?

CHAI RPERSON GRIFFI'S:  No, this is --

MR TUWONDS: Well, we can't. There is
a practical difficulty.

CHAI RPERSON GRI FFI'S: | think it's al nost
proving itself out | ooking at 2516. 4 and how you woul d
have to come for relief if this is part of 3202.3.
Because ny concern is that if we did that, if we give
a variance, then we're giving a variance from use,
hei ght, bul k, open spaces, you know, all this stuff.
Basically, it just replans itself, you know as
opposed to specifically. | nean, | know it's not
directly that.

MR. TUMVONDS: Right.

CHAI RPERSON CGRI FFI S: Because we have
plans in front of us and that's what's going to be
approved, but shouldn't it go directly to the one

specific circunstance as opposed to the entire site
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not meking that or we look at granting a specia
exception and then a variance from those specific
areas of relief.

MR TUMMONDS: That's fine. | nean, if
you wanted to do that, that's okay.

CHAlI RPERSON GRI FFI S: | don't know. It
just seens to be -- actually, | have never seen the
regul ati ons sonewhat |aid out that way.

BOARD MEMBER ETHERLY: M. Chair, if |
could, it mght be appropriate perhaps to pause for a
nmoment and let that sink in. I'"mgoing to err on the
side of being safe rather than sorry and just nmake a
di scl osure.

CHAI RPERSON GRI FFI' S:  Ch, okay.

BOARD MEMBER ETHERLY: It's a sonmewhat
unusual case because of the presence of M. Scher, but
| do want to note for the record that by virtue of ny
prof essional affiliation with a beverage conpany, M.
Scher' s organi zation, G ant, is asignificant custoner
of ours and | want to note that disclosure.

| do not believe that that would inpair ny
ability to sit inpartially on this case and hear al
of the facts and make the appropriate decisions, but
| wanted to nmake that disclosure for the benefit of

the record and ny col | eagues and open nyself up to any
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guestions if there are any. Once again, | amenpl oyed
by a beverage conpany, which is a large corporate
custoner of Gant Food and | want to nmake that
di scl osure.

CHAI RPERSON GRI FFI'S:  Good. Thank you
Any questions fromthe Board Menbers? M. Tummonds,
do you have any difficulty in M. Etherly continui ng?

MR. TUMMONDS: None.

CHAl RPERSON GRI FFI S: Does anyone here
present for this application or in the general public
have any questions of M. Etherly or concerns to raise
regardi ng himcontinuing on this case?

UNI DENTI FI ED SPEAKER:  Yes.

CHAl RPERSON Rl FFI S: Do you have a
guestion, sir? Good. Actually, you' re going to have
to come up and have a m crophone. Make yourself very
confortable. 1'mgoing to just have you state your
name and address for the record. And what |'m doing
is just taking questions right now on the statenent
M. Etherly has said, whether you have any questions
of hi mof whet her he could inpartially hear this case.

UNI DENTI FI ED SPEAKER:  Ch, no.

CHAI RPERSON GRI FFI'S:  You don't have any
guestions? Ckay. And don't forget your questions on

t he application, because you are going to have plenty
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of time comng right up. Ckay.

BOARD MEMBER ETHERLY: Thank you, M.
Chai r.

CHAI RPERSON GRI FFI S: Good. Let's nove
ahead t hen, back to the fascinating real mof the | egal
aspects of the Zoni ng Regul ations and the relief being
sought today. Yes, Ms. Mller?

VICECHAIRMLLER M. Chairman, as we're
considering the applicability of 3202.3 to the facts
inthis case, |"'mwondering if it mght be appropriate
to ask Ofice of Planning if they have an opinion with
respect to, in particular, whether an interpretation
that this situation would be covered under 3202.3,
woul d that subvert the | ot control provisions of the
Zoni ng Regul ations, which was the |anguage in the
Zoni ng Comm ssion order that is attached to the Ofice
of Planning report that was a basis for the finding
and that deci sion.

CHAlI RPERSON GRI FFI S: So what you're
askingis directly at a zoning anal ysis interpretation
of if we went 3202, woul d that subvert the | ot control
provisions in the regul ati ons?

VICE CHAIR M LLER  Yes.

CHAI RPERSON GRI FFI'S:  Good questi on.

M5. BROWN- ROBERTS: I think we got the
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opi ni on, because | think we weren't sure oursel ves of
the full interpretation of 3202, and | think that's
why we tried to get an interpretation fromthe Zoni ng
Adm nistrator and also the Ofice of the Attorney
CGeneral. And as we stated in our report, | think we
wanted to renmai n neutral, because we just weren't able
to come up with an opinion on that.

VICE CHAIR M LLER: Thank you.

CHAI RPERSON GRI FFI'S:  Okay. Were are we
t hen?

VICE CHAIR M LLER | think we're at a
juncture as to whether or not we want to decide this
i ssue up front.

CHAI RPERSON  CRI FFI S: | think that's
probably best.

VICE CHAIR M LLER M. Tummonds, | woul d
like to ask you one nore question.

MR. TUMVONDS: Absol utely.

VICE CHAIR M LLER As a followup on the
guestion that | asked Ofice of Planning with respect
to subverting the building | ot control provisions of
t he Zoning Comm ssion -- of the Zoning Regul ati ons.
Can you di stinguish this case or address why this case
woul d not do that in your opinion?

MR, TUMMONDS:  Yes.
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VICE CHAIR M LLER And why it may be

different from the Zoning Comm ssion order that's
attached to the Ofice of Planning report?

MR TUVWMONDS: Right. | nmean, | think,
one, you do truly have | think what everyone would
agree are true commerci al occupanci es, a super narket,
a sit down restaurant and a building that is going to
include 10 to 12 stores that are going to be true
retail type stores as opposed to the Zoni ng Conm ssi on
case for the Departnent of Transportation buil ding.
There you had a single occupant, very large office
bui | di ng.

Second, with regards to this case, this
project went through Large Tract Review, and so the
building ot control and whether these buildings are
properly sited and if there is enough open space and
traffic inpacts, that is what the Large Tract Revi ew
process does, is it creates and gives approval through
projects of subdividing l|arge parcels or creating
|arge office buildings go through the Large Tract
Revi ew process.

So | think for both of those reasons
determining that this project satisfies the plain
meani ng of 3202.3 does not subvert the Zoning

Regul ations with regards to this case and, truthfully,
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if there is a concern about precedent, that next case
t hat cones up before you, you will be able to | ook at
and say is this truly comercial occupancy separated
in their entirety, single ownership?

And to the degree that that next case that
conmes before you, sonmeone tries to say this and it is
again, you know, three large law firms in two
commercial office buildings, then | think you can
point to well, the Zoning Comm ssion has ruled in the
Depart ment of Transportation case, that doesn't apply.
If it's sonmeone conming up and saying we have, you
know, two comrercial strip centers separated by, you
know, the front on the street separated by an entrance
to the parking lot on a single lot, that would be a
case where you woul d say yes, that is very simlar to
BZA Application No. 17324, where you do have true
commercial occupancies that would not need to go
t hrough the 2516 revi ew.

BOARD MEMBER ETHERLY: Let me fol |l ow up on
Ms. Mller's question and you may have touched upon
this, but I kind of want to come back to it alittle
nore overtly and that's the i ssue of separation of the
buildings or in the context of the Zoning O der
attached to the Ofice of Planning report, the issue

of above ground conmuni cati on.
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MR TUWMONDS: Right.

BOARD MEMBER ETHERLY: Cearly, here you
would accept that there is no "above ground”
communi cati on between the structures at issue here.

MR. TUMMONDS: That's correct. Right.

BOARD MEMBER ETHERLY: \What does that do
for us or not do for us?

MR. TUVWONDS: Right. Well, if we were to
say take from our comrercial, the strip comerci al
buil ding down to the Gant, if we were to say put a
covered wal kway along that point, and this is the
covered wal kway goes down there, we do sonething
simlar and create a covered wal kway al ong Al abama
Avenue.

BOARD MEMBER ETHERLY:  Yes.

MR TUMMONDS: W now t hen have an above
grade connection between those three structures on
that site. W would then be able to say, based on
past interpretation of Zoning Regulations from the
Zoni ng Adm ni strator, we now have a single buil ding on
a record lot. That would be one way to address the
i ssue. Well, obviously, having a covered wal kway
al ong Al abama Avenue, we don't need that.

BOARD MEMBER ETHERLY: Yes, well, I think

part of the challenge here, and | think part of the
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chal I enge i s perhaps when we think traditionally what
a strip mall used to be and perhaps used to be a
single row along a certain amount of street frontage
that had five or six different stores attached to it.

MR, TUMMONDS: Yes.

BOARD MEMBER ETHERLY: But we're | ooking
at, | don't want to say a nodel, variations on that
t heme now.

MR, TUMMONDS: Yes.

BOARD MEMBER ETHERLY: Were vyou're
tal ki ng separate structures.

MR. TUMVONDS: Right.

BOARD MEMBER ETHERLY: A little nore of a
different treatnment in ternms of just the | andscaping
and the whol e presentation of it.

MR, TUMWONDS: Right. And | think what
maybe t he answer to is that, obviously, thisis a very
| arge site.

BOARD MEMBER ETHERLY:  Yes.

MR TUVWMONDS: And as we know, there's not
that many sites like this in the District.

BOARD MEMBER ETHERLY: This is true.

MR. TUMMONDS: And so nost of the tine,
you know, you would not have this amount of area

avai l abl e to be devel oped.
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BOARD MEMBER ETHERLY: Yes.

MR. TUMMONDS: In one project.

BOARD MEMBER ETHERLY:  Yes.

MR, TUMMONDS: So typically, you would
have just that one strip center just because of the
ability to accurmul ate that nuch | and.

BOARD MEMBER ETHERLY: And just for the
benefit of wunderstanding the interpretation, this
perhaps has no inport, but just for ny own
visualization and it's a project if | recall from
review of the resume, our architect is famliar wth,
Pot omac Yard. Wat would you call Potomac Yard? |Is
that a strip mall?

MR TUWONDS: Sure. | nean, | guess.

BOARD MEMBER ETHERLY: Ckay.

MR. TUMMONDS: | nean, in, you know --

BOARD MEMBER ETHERLY: Qur current --

CHAI RPERSON GRIFFI'S:  Let me put it into
sonme context as to why we're throwing it out there,
because M. Etherly is exactly right what we need to
have to westle with in Executive Session out here.
O course, the Zoning Comm ssion's Order tal ks about
strip malls. That this was, in fact, witten for
strip malls.

MR, TUMMONDS:  Yes.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

89
CHAI RPERSON GRIFFI'S:  Strip mall is not

defined in the regulations. And we have all talked
of f the record and now on of okay, so what is a strip
mal | ?  Show nme one. Show ne one and how it |ays out.
The one that has now been invoked here, actually has
numer ous pri nci pal i ndependent bui | di ngs and
structures. But it seens to ne that the |egislative
hi story shows that the Zoning Comm ssion took out
those aspects of our traditional kind of car park
strip mall, that division wall that is in commobn and
nmoved it into the real mof what we're | ooking at nore
today, which is separate buildings all around a very
| arge | ot.

Now, all of this could be solved if you
devel oped this differently and put it all in one
structure on the street edge to find your street edge
and put residential on top of it, but that would take
us nore of the day to get into. So back in direct
pur pose here, it seens to ne | still have not been
per suaded ot herwi se that we're not in 3202.3. Even
with -- and | think there is enough to differentiate
as M. Tummonds and Ms. MIler and now M. Etherly are
pointing to differentiate this case from the Zoning
Conmi ssion Order 03-05.

BOARD MEMBER ETHERLY: | woul d agree, M.
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Chai r.

CHAI RPERSON GRI FFI S: Ms. Monroe, |ast
chance to save us. | nean, to conment.

M5. MONRCE: Sorry, we were actually
di scussing sonething else, but I don't have anyt hing
further to say, unless you would like to go into the
anti-room and discuss this anbng yourselves for a
while and conme up and, you know, think about it. |
told youthe traditional interpretation of OAGand t he
Zoning Administrator is that 3202.3 does not apply
here. But the |l anguage | ooks like it mght and it's
up to you guys to determne it, | nmean.

MR. TUMMONDS: | mean, maybe nore toward
what you said, the legislative history of what is a
strip mall, you know. A strip mall in 1970 was one
thing. A strip mall in 2005 is sonething conpletely
different. And so | think, you know, it's that
definition of what is a nodern strip mall? | would
say it's this.

BOARD MEMBER ETHERLY: Let ne ask you a
wei rd question, M. Tumonds. And | know M. Jeffries
wants to get in, but this is the only way | can
characterize it and it's going to be unusual

MR, TUMMONDS:  Yes.

BOARD MEMBER ETHERLY: | think this is a
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very appropriate question, because we're trying to
sort out what's the best way to proceed with this
appl i cation.

MR, TUMMONDS:  Yes.

BOARD MEMBER ETHERLY: Put yourself in the
Zoni ng Adm ni strator's shoes for a nonent and per haps
what woul d be the worst case under an interpretation
that you are seeking, under 3202.3? You know, |'m
asking to an extent, argue against yourself for a
nonment . But what's the worst case scenario here?
What woul d be your fear?

MR. TUVWMONDS: The worst case is the EPA,
not the Departnent of Transportation. The EPA cones
back and says we have got this brand new big
comercial office building site. It is goingto be --
we're going to put it, you know, down at Buzzard Poi nt
in CR Zone. W are going to have these two big
buil dings. W have to create a canpus. W are going
to have, because they are owned by t he sane owner, the
Feder al Gover nnent these are two comerci al
occupanci es, separate in their entire record or
mai nt ai ni ng a si ngl e ownershi p.

So therefore we should be able to build,
you know, these two say 500,000 square foot office

bui | di ngs down t here. It would have to go through
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Large Tract Review, just like this, and they coul d say
oh, then now, we don't have to show how the one
500, 000 square foot office building satisfies all the
zoning criteria.

BOARD MEMBER ETHERLY: Ckay.

MR TUVWONDS: That to ne is their concern
is that people are going to use this for federal
of fice buildings, large lawfirmoffice buildings, but

to try and use that type of thing where, you know

maybe the problem is it's not -- it's commercial
occupanci es. You know, is an office building a
commerci al occupancy?  Yes. But that would be, |

think, the Zoning Adm nistrator and the Ofice of
Attorney Ceneral's concern. |It's that you' re taking
a situation where it was certainly not intended to
really, | think, apply to office buildings. It was
intended to apply to strip commercial centers. I
believe this is a strip commercial center. And |
don't think --

M5. MONRCE: Chairnman, can | say one ot her
thing kind of along those lines? | think that one of
the main controls in zoning is lot control and | think
that you have to be careful to interpret it out of
existence. And I'mnot trying to argue agai nst M.

Tummonds. |'mjust saying that's on the other side.
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Every principal structure is supposed to have a |ot
and that's why 3202.3 is there. And that exception
for the comrercial occupancies is an exception. So
you have to read it either |oosely or narrowy as you
see fit.

Can | ask one, too, just one question,
guess, of the applicant? | just want to be clear on
this conpletely. This whether we go into 2516 or
3202.3, we're only talking about the comercial
structures, right? Because this is all one lot, as
recall. Al that residential use there is only one
| ot .

MR. TUMVONDS: Right.

M5. MONROE: And none of this -- | just
want to be clear that none of the relief you are
getting today is going to go to those residential
structures.

MR FENNELL: Correct.

M5. MONRCE: Ckay.

MR,  FENNELL: Upon when we acquire the
property, in fact, the surveyor is drawing up the
plats right now for the separation

M5. MONRCE: Ckay.

MR. FENNELL: And we have two different

entities that are going to develop the sites as a
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matter-of-course in order to respond to the RFP. The
District felt it was necessary that we acquire the
property as CHR and then coul d subdivide. And that's
what we're going to do.

M5. MONROE: It's fine with me. | just
wanted this order that gets witten, whoever ends up
witing it, I want to nake sure that we specify that
any relief that's goingtothe lot as a whole, it only
applies to the comercial building. It doesn't
include the rest of the |lot, the residential
structures.

TUVWMONDS: Absol utely.
MONRCE:  Ckay.

TUMMONDS: Yes.

5 2 » 2

MONROE: Good. Thanks.

COMM SSI ONER JEFFRI ES: M. Tummonds, |

just wanted to say, | knowthat strip center isreally
not a defined termin our regs here, but | have to
tell you just intuitively, | don't see this as a strip

center fromhow historically I understand it to be.
MR TUMMONDS:  Yes.
COW SSI ONER JEFFRIES:  You know, and |
know that 3202 doesn't talk about, you know, strip
center.

MR. TUMMONDS: A strip center, right.
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COMM SSI ONER  JEFFRI ES: But just as a

poi nt of reference, | mean, you know, historically I
understand strip centers to be, |I mght say that,
ei ther shops that you're going to put at the upper
right hand side. You mght say that that aspect of
the overall developnment is a strip center, just
hi storically.

MR, TUMMONDS: Yes.

COWM SSI ONER JEFFRI ES: But | have sone
anbi val ence around sort of, you know, how we're
| ooki ng at this.

MR, TUVWONDS: Right. And | think nmy only
response to that would be is that this is obviously
not a typical site just because of it's huge size and
the ability to do this site in one project.

COW SSI ONER JEFFRIES:  Ri ght.

MR. TUMMONDS: And so nost of the tines we
see, you know, that you would have truly a | andowner
where just the amount of land that's ready to build
that one strip site.

COW SSI ONER JEFFRI ES: Ri ght .
Absol utel y.

MR. TUMMONDS: And t hen soneone el se cones
by and then they build the restaurant |ater.

COWM SSI ONER JEFFRI ES:  Yes, but you woul d
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subdivide it out.

MR. TUMMONDS: Exactly.

BOARD MEMBER ETHERLY: And I'll note just
as a followup to M. Jeffries that |'m perhaps
sonewhat a little nore confortable with the 3202
interpretation, but I"mcomng at it nore fromperhaps
just a philosophical posture of wanting to read the
regulations in such a way as to be sensitive to the
context that we find ourselves in.

| wouldn't necessarily want to see an
out cone where for every newiteration of a strip mal
or every newiteration of coomercial devel opnent as we
see it going into, you know, increasingly residenti al
areas that we have to necessarily have a Zoning
Comm ssi on | anguage change to kind of keep up with
t hat . | see the flexibility in the |anguage to
contenplate that type of interpretation. That's the
direction in which I'm heading, M. Chair.

CHAI RPERSON  GRI FFI S: Thank you.
Excel | ent.

M5. MONRCE: M. Chair, could | have one
last word on this or another word on the subject?
This is a 10.5 acre site, but if you had a 50 acre
site, you could end up using 3202.3 to put in, you

know, |ots of conmmercial occupancies and nmake it one
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| ot .

CHAI RPERSON Rl FFI S: All with one
bui | di ng

M5. MONRCE: Because there's no |ot size
designated in the regul ati ons anywhere, so it could be
any si ze. And | don't know if that's too much
flexibility. That's kind of the worst case scenari o.

MR TUMMONDS: But then that woul d al so be
a Large Tract Revi ew

M5. MONRCE: Right

MR TUMMONDS: And | nean, that's --

M5. MONRCE: Ri ght. Those are the
saf eguards here.

CHAI RPERSON GRI FFI' S:  And what your poi nt
is that the Large Tract Review is another, if not
anot her, very inportant aspect of insuring the |ot
control nechani sm

MR. TUMMONDS: Absolutely. Truly, that's
what the Large Tract Review process was created for.

CHAI RPERSON GRI FFI'S: R ght.

MR. TUMMONDS: Wen you were having these
big huge lots of fornmer estates, you know, along
Foxhal | Road, Foxhall Crescent, because they were
taking these little pipe-stemlots and creating these

big property zones then. It was because of those
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types of things where they could point to the fact of
sayi ng, you know, yes, |'msubdividing 20 acres al ong
Foxhal | Road, but | have nmy m ni rumw dth requirenents
and so | can build this 100 wunit residential
comunity.

The Large Tract Revi ew process was to say
we need to be able to look at those types of
bui | di ngs, those types of projects for building |ot
control, so that we can take a kind of holistic view
to see what are the traffic, environnental, |and use
impacts by having this subdivision of these |arge
properti es. |  would, vyou know, nmaybe delve
Comm ssioner Jeffries a little nore. M. Rodriguez
t al ked about --

V5. RODRI GUEZ: M. Chairman, if | my
just add, | practice in the area of |and planning in,
you know, all over the Washi ngton area and out in the
country and t hese i ssues happen in ot her
jurisdictions. \What's unique here in Washington is
that as a city, it's a lot nore urban. And a strip
mall is really, in general, nore of a suburban nodel .
I nterestingly enough, there are a couple of things
t hat are happeni ng here.

One, the site is actually extrenely and

awkwar dl y shaped. It's so difficult that if, you
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know, the devel opers and the retail devel oper had the
drut hers, they would reorganize this to follow nore
closely the principles of a strip mall, which are
basically what | wanted to say.

It is that the conponents of a strip nal
are there, which are an anchor, which in this
particular case is a grocery store, and in-line
retailers that basically attach, generally attach
t hensel ves to the anchor, because what happens is the
tripis generated to the store and you happen to tag
along other things wth it. So if, you know,
everything worked well here, we would have had a
shoppi ng envi ronnment here that woul d have been shaped
just slightly different.

To be honest with you, we try nany, many
rations to kind of shape it nore that way. Now, al
t hat being said, the shops --

CHAI RPERSON GRI FFI S: But the economc
| ayout isn't necessarily a definition of astrip mall,
| nmean.

M5. RODRI GUEZ: No, there are -- and there
is evolution in those.

CHAI RPERSON GRI FFI'S: R ght.

M5. RODRI GUEZ: As you know. But the

conponents of it are very inportant, which are here.
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CHAI RPERSON GRI FFI'S: | see.

V5. RODRI GUEZ: And | guess what | was
going to say, and M. Chairnman sort of started that,
is that as it is evolving it's reshaping itself. |
mean, sonetines these in-line stores are in different
| ocations and then they also have these additiona
users which are what they usually call pads, pad size,
which is what this restaurant here woul d be. Except
that we're trying to push it up to the street to
create nore of a street environnent.

CHAlI RPERSON GRI FFI'S: Yes.

M5. RODRI GUEZ: So to summarize, | nean,
the elenments are there.

CHAI RPERSON Rl FFI S: It's the next
t housand feet, we wonder about. Ckay.

VICE CHAIR M LLER | just want to quickly
fol | ow up. The conponents that you see that are
significant for designing a strip mall are an anchor,
what el se did you say, additional?

M5. RODRIGUEZ: In-line retailers.

VICE CHAIR M LLER  In-line retailers.

M5. RODRI GUEZ: Yes, they are usually in-
i ne, because what happens is |i ke, you know, even t he
retail inthecity, youreally want to be with others,

the critical nass, because people don't shop for just

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

101

one thing. You go in and you do your drugs and your
groceries and your cleaners, well, drug store. I
didn't mean it that way. Drug store.

CHAI RPERSON GRI FFI' S: You have your | egal
pharmaceuticals is what you nean.

M5. RODRI GUEZ: This comes with a bias
when you speak anot her | anguage.

CHAI RPERSON GRI FFI'S: R ght.

M5. RODRI GUEZ: Because in another
| anguage that's the sane word of a drug store. But
your nedicines, | nmeant, | may say now.

VICE CHAIR M LLER  Wat do you nean by
in-line, in-line retailers?

M5. RODRI GUEZ: They are attached to each
ot her, so they are one next to each other in-line and
they are usually very small. Let nme add this, that's
a good clarification. Your anchor is usually your
| argest square footage footprint. And then all the
other stores are wusually very small. They range
bet ween 1,500 and 2,500 square feet. They are little
slices and they cannot live on their owmn. And that's
why this regul ati on woul d be applicabl e, because they
really need to be attached to others.

COW SSI ONER JEFFRIES:  Well, | nean, so

typically, what woul d happen hereis that let's say if
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you took the restaurant pad and then the several
smaller retailers that are going to be at the top of
that and just brought them down and attached themto
the Gant, they would then represent in-line
retailers. Board Menber, Ruthanne?

VICE CHAIR M LLER No, well, | just
wonder is the point that this is like a strip mall or
that it isn't like a strip mall?

M5. RODRI GUEZ: Well --

CHAI RPERSON GRI FFI S: It functions I|ike
one, but isn't laid out |ike one.

COW SSI ONER JEFFRIES:  Ri ght.

CHAI RPERSON GRIFFI'S: Is that correct?

M5. RODRI GUEZ: That's correct.

COW SSI ONER JEFFRIES:  Yes, but | would
actually question about the whole notion of
functionality though. | nean, because what's the --
| mean, this is not quite pedestrian friendly here.
| mean, you can go to that G ant and park your car.
You have a little bit of a walk to go to other stores.
| nmean, location is inportant as it relates to, you
know, a fully functioning shopping center, which by
the way | differentiate that froma strip center.

VICE CHAIR M LLER  Ri ght.

COW SS| ONER JEFFRI ES: But and then al so
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| do agree with you that given sort of the District of
Colunbia and sort of wurban locations and in-fill
construction that you can't always do that. But |
woul d question just in ternms of just how functional
this would be, you know, if you conpare it to
hi storically how these shoppi ng centers have grown up

and how the in-line retailers really do feed off the

anchors.

M5. RODRI GUEZ: | think, you know, you're
making a very good point. The fact is that these
shops have lived there. | nmean, the existing shops

have lived there even wi thout the anchor and they are
heavi |y used, actually because they are nei ghborhood
serving. One inportant thing that | think is goingto
happen here and |i ke many other places is that a | ot
of people are going to walk to the shops. And many
will be walking even to the grocery store. So that
will be the way, if you can point to it, people wll
wal k, you know, in front of the stores and down to the
shopping. So a lot of this use here --

COW SSI ONER  JEFFRI ES: What's the
di st ance?

M5. RODRI GUEZ: One second and |I'11 tel
you.

COW SSI ONER JEFFRI ES:  And t hen al so wal k
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ne --
CHAI RPERSON GRI FFI' S: 1t's about 150 feet.
COW SSI ONER JEFFRI ES: Yes, you don't
have to -- | nean, and then in terns of the hones, you

don't expect themto wal k?

MS. RODRI GUEZ: These ones here?

COW SSI ONER JEFFRI ES: Yes. Take your
hand down and nove to your right, left, yes.

CHAI RPERSON CRI FFI S: Ri ght . None of
t hose can nmake it there.

M5. RODRI GUEZ: Well --

CHAI RPERSON GRIFFI'S:  Actually, | can't
have you talk over there, because you're not on a
m crophone. All right. | think we need to cone back
alittle bit.

COW SSI ONER JEFFRI ES:  Yes.

CHAI RPERSON CRI FFI'S:  Savannah Street, is
t hat opening up again across the property?

MR TUWMONDS: It is not.

CHAI RPERSON (Rl FFI S: It is not. It's
closed up. This is all very interesting, but | still
have to nove the Board back to where we woul d have to
deci de whether it was a shopping center or strip mal
and how that would go directly into the regul ati ons,

unless we're going to wite the new text. Even ny

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

105

point is we're not going to be able to solve it here.

COW SSI ONER JEFFRI ES:  Exactly.

CHAI RPERSON GRI FFI'S:  Okay. It brings us
back to the point of whether we are under 3202.3 or
2516.4, and so we have to look at with the Zoning
Comm ssion's Order al so in the past procedure which we
have of fered great reliance on in terns of the Zoning
Adm ni strator, which would put us to 2516. 4 or whet her
or readi ng of that Zoni ng Comm ssion Order 03-05 and
our reading of the regulations would put us into
3202.3. Let's hear last coments on that.

VICE CHAIR MLLER Al right. | guess
"1l lay out where I am on this. First of all, it
| ooks tone like this situation falls within the plain
meaning of the regulation, the plain words of the
regul ati ons. | have heard that the Ofice of the
Attorney General and the Zoning Adm nistrator don't
bel i eve so, but we don't have anything in the record
to guide us as to why not. Ofice of Planning has
said that they are taking a neutral position.

But | believe |I can interpret correctly
that they certainly didn't say that an interpretation
finding this application falls within the regul ati ons
averts the lot control provisions of the Zoning

Regul ations. | think that the facts of this case are
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di stingui shable fromthe Zoni ng Conm ssion O der 03-
05C that we have been trying to grapple wth.

In this case, we do have different
commer ci al occupanci es, even t hough we have one owner,
we have separate tenants in each building. Wereas,
in the Zoni ng Conm ssion Order there was just one. |
think it nakes sense in this case to apply 3202.3
here. When we |ooked at the alternative, it seens
rat her convol uted and nessier and just doesn't fit as
wel | .

So | think we have also been trying to
deal with the whole strip mall issue, but | don't
think that that's a definitive factor, because it's
not within the regulations and I' meven havi ng troubl e
understanding howit relates to 3202.3, since in many
cases strip malls are attached and we' re tal ki ng about
separate buil di ngs.

CHAI RPERSON GRIFFI'S: It seens al nbst as
if t he Zoni ng Comm ssi on was | ooki ng at
differentiating between commerci al office use, as M.
Tummonds is saying, you know, |aw offices and towers
and Crystal City type thing, and retail. So it seens
i ke maybe sonmeone caught on the word of strip nall as
it was to be analogous to retail use. Again, that's

not directly in the regulations, but it seens to be
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fairly clear in reading and what we are trying to
differentiate here that that woul d be a nuch clearer
i nterpretation.

Okay. Anything el se? Any ot her opi nions?
Then let ne just hear any opposition to continuing.
Yes, M. Jeffries is going to speak.

COW SSI ONER JEFFRIES:  Well, no, | just
interns of what M. Tummonds spoke about in terns of
the point of the Large Tract Review and what it is
supposed to do as sort of a first step in this
process, | thought was sonewhat conpelling to get ne
to this 3202. So I'm sort of getting a little bit
nore confortable here. And | do not feel that the
Zoni ng Conm ssion, the case that's attached to the
Ofice of Planning' s report really relates to what we
have at hand here.

CHAI RPERSON GRI FFI'S:  Excel | ent.

BOARD MEMBER ETHERLY: I''m confortabl e
moving forward, M. Chair, as ny colleague, Ms.
Mller, has laid out. | think it's the appropriate
direction and | think it to an extent noves in the
same spirit as some of the language in the Zoning
Comm ssion's Order as it spoke to in particular the
issue of that I|ast sentence of 3202.3 and the

reasoni ng behind why it was changed to the present
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| anguage, and that was as the Zoning Conm ssioner
wote, to avoid an anonal ous result.

And | think, in essence, we're talking
about a very simlar situation here today where we
don't find another kind of incongruity, so to speak,
by sinply adhering in a, you know, overly formulated
way to | anguage. So I'm in agreenment with Ms.
Mller's direction.

CHAI RPERSON GRI FFI'S: Good. Thank you.
O hers, M. Mnn?

BOARD MEMBER MANN:  I'mal so i n agr eenent
with what | have heard. And | think you could get
into alot theoretical discourse about the neaning of
astripmll. 1 nmean, you know, you probably turn to
sonmething like ICFC s definition of a mall or strip
mall, but | don't think that we need to do that,
because | think that the conponents are there that do
contribute to its characteristics as a strip nmall.

CHAI RPERSON CRI FFI' S: Excel | ent.
Excellently said. Gkay. Ohers? It seens to be a
consensus of the Board to continue this under 3202. 3,
whi ch woul d nove us only to the relief of the zoned
boundary line. |Is that correct, M. Tumobnds?

MR TUMVONDS: That's correct. W are

here this norning to present a special exception
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application to extend the grocery store use into the
R-5-A District by 33.95 feet. That is the sole relief
we will need in noving forward. Wth that, | wll
call our first wtness.

CHAI RPERSON GRIFFIS: Let's do it.

MR TUMMONDS: Brad Fennell from CHR LLC.

MR. FENNELL: Good norning. |'ma senior
vice president with WlliamC. Smth and Conpany. CHR
LLC is a joint venture between three different
organi zations, WlliamC. Smth and Conpany, Md City
LLC and East of the River CDC. 1|In 2000, the District
put out an RFP for the redevel opnent of Canp Si mms.
We responded and were awarded the rights to devel op
the property in May of 2001.

WlliamC. Smth and Conpany has a strong
interest in Ward 8. W have been nanaging and
devel oping property probably for in excess of 30
years. W have a nunber of communities that are
adjacent to Canp Simms site, about 1,500 apartnent
units that we own and operate and nmnage, actually
bordering the east side of the site. Md Gty is also
very active in the ward. They have a | arge HOPE |V
project that is happening currently just across the
street to the north of the site. And obviously East

of the River speaks for itself in terns of its
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interest in seeing devel opnment happen w thin East of
the River.

In responding to the RFP, it was our goal
to develop a neighborhood retail center that was
anchored by a supermarket and that provided
conveni ence and shoppi ng opportunities for residents
within the ward. It's well known that Ward 8 is the
only ward in the city that doesn't have a super narket.
It also has a |Iack, in general, of retail
opportunities. And beyond the retail opportunities,
it has a | ack of enploynment opportunities.

So by com ng toget her and worki ng to bring
about the redevel opnent of the shops at Ashford Court,
the shops at Park Village, excuse ne, we sought to
respond to the District's desire to create retail
opportunities and create econom c job opportunities
for residents within the ward. Furthernore, we saw an
opportunity to address the devel opnment of housing.
Specifically, we wanted to bring about the devel opnent
of sort of a nove up product, single-fam |y detached.

A nunber of years ago back in '97/98, this
Sm th Conpany took on a project known as Oxen Creek,
whi ch was the first devel opnment of townhonme for sale
product in this ward, probably in decades. It was a

large scale 210 unit property and we were quite
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successful in attracting affordable home ownership
opportunities for residents within the ward. Over
half of the purchasers at Oxen Creek were current
resi dents of southeast.

I n 1 ooking at the ward as a whol e, seeking
opportunity to provide the next step of housing to
attract diversity of inconme as well as to provi de nove
up opportunities for residents who currently reside in
the ward was our overall goal for the residential
devel opnent . So CHR is looking at the 25 acre
redevel opnent of Canp Sinmms by taking it in two parts.
The first part is the 10.5 acres which are known as
the shops at Park Village and it sits on the upper
half of the site. The lower half of the site is 14
acres and it's laid out as 75 single-famly detached
houses.

The site, | should say, is challenged with
a severe topographi cal slope that cuts between the two
el enents and making it difficult to attach the | ower
residential piece with the comercial structure. In
novi ng the plans forward, we have sought to create a
site plan that acconmpdates our anchor supernmarket,
al so provi des the greatest anount of retail clustered
within a single structure, so we're | ooking at taking

down part of the existing Parkland Shoppi ng Center and
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basically attaching about a 10,000 square foot
addition to that structure and al so | ooking to | ay out
a pad opportunity for a sit down restaurant.

There is no sit down restaurant
opportunity within the ward and we're very bullish on
the fact that nowis the tine. This is an opportunity
and we're out heavily marketing the site looking to
attract that sit down retailer, sit down restaurant
that would be on the far left hand or the western
portion of the site.

| should say that in looking at the
revisions to the project since we first concei ved and
conceptual i zed the plan, we agreed to |l ease ternms with
G ant. And G ant cane back and actually i ncreased t he
size of the store that they had initially thought that
they were |[|ooking at. And so that gave us an
opportunity to | ook at goi ng back and di scussing with
the comunity and discussing with the Ofice of
Pl anning the di fferent configurations in order to neet
that | ayout.

So the original plan that was approved
under Large Tract Review the G ant store was about a
55,000 square foot store. Today it's about a 65, 000
square foot store. And we have noved the store from

the west to the east and we have flipped the service
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aisle in order to accormodate the |arger store. And
we have made several inprovenents. The service drive
now has a |ooped drive, so that the trucks have an
easier time to come in and to get access to the
| oadi ng berth. W have al so --

CHAI RPERSON GRI FFI'S:  And they get a nice
vi ew of the houses as they go by, too, right?

MR FENNELL: Yes, alittle bit, sure. W
have al so taken the approach of trying to center the
| oadi ng berth so that it wasn't in -- before it was --
actual ly, the | oading berth was centered back towards
t he houses.

CHAI RPERSON GRI FFI'S:  Okay.

MR. FENNELL: So by doing that, while you
can have a view perhaps, you are actually pushing it
away.

CHAI RPERSON CRI FFI S: Well, nmy hunor
al ways has a purpose. Listen, there's sone question
inlooking at this and, you know, not everyone up here
is an architect --

MR, FENNELL: Sure.

CHAI RPERSON @RI FFI S: -- designer or a
| andscape architect. So they are looking at a flat
pl an.

MR FENNELL: Yes.
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CHAI RPERSON GRI FFI' S:  And when | say t hat,

it istruethat that is the area of the retaining wall
that Gant is sitting up higher and the houses are
bel ow.

MR FENNELL: Yes, correct.

CHAI RPERSON GRI FFI S: So it also |ends
into, because this is what you are telling us, and
let's seeif it's true, the lighting and stuff will be
buffered, because of the grade changes and al so the
set back.

MR. FENNELL: Right.

CHAI RPERSON GRIFFI'S: So that's actually
allowing a mpjor setback of the structure and the
| oading facilities away fromit and so you do have
t hat bi g turnaround.

MR. FENNELL: Correct. And the building
itself is no longer encroaching as close on the
residential units.

CHAI RPERSON GRI FFI'S:  Right.

MR FENNELL: Because it has noved to the
east .

CHAI RPERSON GRI FFI'S:  Good. And | don't
expect that as was indicated that you have probably
been t hr ough nunerous iterations of howyou site this.

MR, FENNELL: Yes.
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CHAI RPERSON GRIFFIS: It's actually with

t he growi ng square footage of a single user. A quick
guestion. Are you maxing out the FAR on this site?

MR, FENNELL: Yes.

CHAI RPERSON @RI FFI S: Did you |ook at
actually putting several levels on top instead of a
single level?

MR. FENNELL: Meani ng col | apsing the floor
pl an?

CHAI RPERSON (Rl FFI S: O putting 1,000
units on top of Gant? No?

MR, FENNELL: No.

CHAI RPERSON GRI FFI'S:  Okay.

MR. FENNELL: We did not.

CHAI RPERSON CRI FFI' S: That's all right.
And that's not what we're here to discuss today. |
was just interested in whether that had been | ooked at
or not. kay. Excellent.

MR. FENNELL: Additionally, and I'Il just
wrap up by saying that we have spent a good deal of
time out within the community, both ANC-8B, ANC- 8E
whi ch borders the west of the site, Congress Heights
C vic Association, as well as nunmerous ot her groups,
the Ward 8 Business Council, residents within the

Vi | | ages of Parklands and Green El enmentary School are
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al | groups that we have contacted, groups that we have
gone and visited on multiple occasions to share with
t hemour plans and to descri be the project as a whol e.

CHAI RPERSON GRI FFI S: Fabul ous.
Excellent. And | don't disagree. | think you ought
to be appl auded, first of all, for taking on what, is
seem ngly nowthat we have it in front of us all drawn
up, is not conplex, but clearly a conpl ex devel opnment
scenario for numerous reasons. One, obviously,
finding the tenants, getting your group together that
woul d actually finance all this and then laying it out
correctly.

W will have 5 if not 10 different
opi nions up here of what we are |ooking at, but we
will stay directly focused on exactly what we are
revi ew ng. But it is a difficult endeavor and you
shoul d be applauded on all the other work you are
doing in that area. Every nei ghborhood coul d use at
| east one supermarket, right? Sone of which we should
be able to walk to. kay. Any ot her questions?
Fol | ow-up, M. Etherly?

BOARD MEMBER ETHERLY: Thank you very
much, M. Chair. Just very briefly. So just to recap
with respect to the i ssue of | oadi ng docks, havi ng had

sonme experience with this, the illustration that you
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have on the |ower easel represents essentially the
advant age point from these properties here | ooking
back in that direction. |Is that correct?

M5. RODRI GUEZ:  Yes.

BOARD MEMBER ETHERLY: | see. So kind of
from this side |ooking there. kay. And it's the
testinmony of the architect that the viewpoint or the
advant age poi nt fromresi dences that would be alittle
further south of the G ant woul d be sonewhat simlar.
kay. So it's your intention that vehicles from a
| oadi ng standpoint will conme down here along what's
the west wall of the G ant property and curve back for
loading in this area here, correct?

M5. RODRI GUEZ:  Yes.

BOARD MEMBER ETHERLY: Gkay. And so from
t he standpoint of the topographical changes of the
subj ect property, this grade here is |lower, correct?

M5. RODRI GUEZ: That's correct.

BOARD MEMBER ETHERLY: So just in terns of
the usual stuff that one tends to hear, vehicle,
lights, noise and things along those lines, you are
not anticipating any direct light comng into those
properties at the south?

MS. RCDRI GUEZ: No.

BOARD MEMBER ETHERLY: Ckay. And then
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from the standpoint of lighting in the rear of the
store, of course, there will be appropriate |ighting,
but you are also anticipating that lighting to be
handled in a way that's, shall we say, considerate?

M5. RODRIGUEZ: That's right.

BOARD MEMBER ETHERLY: O properties on
this end as well.

MS. RODRI GUEZ: That's correct. And this
island here will provide for additional buffer to the
residential where the generation of sort of novenent
is right at the | oading area.

BOARD MEMBER ETHERLY: Ckay.

M5. RODRIGUEZ: So we get a tier buffer
systemt here.

BOARD MEMBER ETHERLY: And then to the
east of the proposed G ant property, what's currently
here now in that area? |s that residential?

M5. RODRI GUEZ: Those are apartnents.

BOARD MEMBER ETHERLY: Ckay. And so could
you speak a little bit to what you're anticipating in
terms of screening and/or buffering on that boundary
l'ine?

M5. RODRI GUEZ: Right. There is existing
in that area, there is sonme |awn and sonme plantings

and we're planning to reinforce the planting with
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addi ti onal evergreens to provide for the buffering.

BOARD MEMBER ETHERLY: Ckay. |'ml ooking
for nmy picture.

M5. RODRI GUEZ: This ward here shows --

MR FENNELL: The third one. That's
right.

M5. RODRI GUEZ: Right. Shows the addition
of a 6 foot ornamental fence.

BOARD MEMBER ETHERLY:  Yes.

M5. RODRI GUEZ: W't h | andscapi ng and t here
where it's showi ng street trees as well as evergreen.

COW SSI ONER  JEFFRI ES: Yes, | think
that's the east el evation.

BOARD MEMBER ETHERLY: Ckay.

COW SSI ONER JEFFRIES: That's the east
el evation that we're | ooking at that says left side
el evati on.

M5. RODRIGUEZ: Right. That's correct.

COW SSI ONER JEFFRI ES: Okay.

BOARD MEMBER ETHERLY: Ckay. Thank you
Thank you, M. Chair.

CHAI RPERSON GRI FFI'S: M. Mann?

BOARD MEMBER MANN: |Is there any -- well
|"ve got to kind of get an unusual question in here.

| s there any chance the site plan could change as this
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is submitted to other approval review authorities,
such as when you submit it to NCPC under section 5 of
the National Capital Planning Act?

MR, FENNELL: No.

BOARD MEMBER MANN:  So it seens unlikely
that any sort of substantial changes will occur that
could affect the decision that we nake today?

MR. FENNELL: Correct.

BOARD MEMBER MANN: Ckay. Thank you

COW SSI ONER JEFFRIES: | would -- oh, I'm

sorry.
CHAI RPERSON GRI FFIS: Ms. Mller?
VICECHAIR M LLER: OCh, all right. | just

have a couple of quick questions. What do the

rect angul ar boxes represent that are on either side of
Savannah Street, | believe that says?

M5. RODRI GUEZ: These ones?

VICE CHAIR M LLER:  Yes, those.

M5. RODRI GUEZ: These are apartnents that
are on the --

MR. FENNELL: They are 12 unit, just three
story brick apartnments.

VICE CHAIR M LLER. That currently exist?

MR, FENNELL: Yes.

VICE CHAIR M LLER:  Ckay.
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MR.  FENNELL: They are 1950s vintage.

They are part of a portfolio. The property is owned
by Smith Conpany known as the Villages of Parkl ands.
MS. RODRI GUEZ: That's the condition, that
side yard, you can see the green buffer and this is
the area where the existing trees are and we're
pl anti ng some additional buffering at the ot her edge.

VICE CHAIR M LLER: Ckay. Thank you.

MR. TUMMONDS: These -- I'msorry. These
pictures are in Exhibit B, your prehearing statenent.

VICE CHAIR M LLER: And |I' mal so wonderi ng
is there some buffer with respect to the | oadi ng area
that is planned?

M5. RODRI GUEZ: Yes. W were going to go
into a little nore detail l|ater, but we can explain
that now. As you know, there is a great difference
between the l|lower sort of plateau and the upper
pl ateau. That's actually howit was graded and it was
left after its mlitary use. So these here, there's
a very large great difference which right now we're
tieringwith a series of walls to create a buffer. In
addition --

CHAI RPERSON  CRI FFI S: What is the
approxi mat e di stance di nension? 40 feet?

MS. RODRI GUEZ: It is -- to the wall is
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about 68 feet.

CHAlI RPERSON GRI FFI S: 68 feet. And you
have retaining walls that are hol ding that back?

M5. RODRI GUEZ: We have retaining walls.

CHAI RPERSON GRI FFI'S:  Two of thenf

M5. RODRI GUEZ: Two of them

CHAI RPERSON GRI FFI'S:  So they setback in
terms of making up a different area?

V5. RODRI GUEZ: Yes. W can wal k you
t hrough that.

CHAI RPERSON Rl FFI S: We have that
section.

MS. RODRI GUEZ: You have an exhibit in
your application that is the section showing the
property line. One of the changes that we have
proposed with this subm ssion was actually pushing
those walls further to create a |arger backyard and
push these walls further fromthe property line. So
we have the first wall that is about 14 feet tall.
Then that grade slopes back and then we have a wall
that ranges -- actually, these are the maxi nrumhei ghts
of these walls. They go from14 to 4 and 5 and this
one 23 to, you know, about the same range.

And we have created sone pl at eaus i n order

to plant in those areas. So we can mnimze the
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effect of those walls. Also, these are --

CHAl RPERSON Rl FFI S: l'"'m sorry to
interrupt you, but as the |andscaper, do you design
this retaining wall?

M5. RODRI GUEZ:  Yes.

CHAI RPERSON GRI FFI'S:  Thank you.

M5. RODRI GUEZ: It wused to be one
continuous big wall that tall.

CHAI RPERSON GRIFFI'S: It still is, isn't
it? Al right.

M5. RODRIGUEZ: It's broken --

CHAI RPERSON GRI FFI'S: Go ahead.

M5. RODRI GUEZ: -- up and buffered, yes.

CHAI RPERSON GRI FFI'S: | ndeed.

M5. RODRI GUEZ:  Yes.

MR FENNELL: Well, it was the side of the
bui |l di ng actual ly.

M5. RODRIGUEZ: Right. It used to be.

CHAI RPERSON CGRI FFI S: Al right. Let's
nove ahead.

M5. RODRI GUEZ:  Yes.

VICE CHAIR MLLER M/ |ast question is
and it's probably not for you, but maybe it's for the
applicant. It's when will the | oading occur, during

what hours does that happen?
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MR. SCHER: Generally when that -- I'm

Barry Scher with G ant Foods. Generally, when we nove
into any area, we scout the i nmedi at e nei ghbor hood and
we decide if it's going to be a quiet zone, which
means we will only load during the daytime hours.
It's too early for us to tell, at this point. But we
always try and be very good neighbors as far as
lighting and keeping refrigerated trailers off during
the evening hours. So we will decide, but we -- out
of our 200 stores, approxinmately, 30 to 40 are
currently what we call "quiet zone" stores. Many of
t hose we have agai n voluntarily made a deci sion not to
unl oad during the a.m hours.

VICECHAIR M LLER Wy is it tooearlyto
tell?

MR SCHER: Pardon ne?

VICE CHAIR MLLER Wy is it too early
for you to tell whether this should be a quite zone?

MR. SCHER: Because we have to assess the
type of business that will be done and how many trucks
will be comng and going to that store and we're not
at that point yet. Some of our stores may receive two
or three trailers a day. Qher stores when they are
very busy, you may ook at 8 to 10 a day. It depends

upon the volune that the store will do. Once we open
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a store, we have a good i dea what the business will be
and usually it levels off. So it may require |ess
trailers at a new store.

VICE CHAIR M LLER: So the vol une doesn't
depend on the proximty of the neighbors? It depends
on anot her busi ness?

MR. SCHER: There's a lot of factors.

There's a lot of factors that will go into deciding
whether it's a quiet store. In sone areas it's |aw.
W have, | believe it's Mntgonery County, for a

certain square footage, feet froma residential area,
we can't unload during the a.m hours. 1In other areas
we |ook at if there is a law. O course, we conply
with the | aw

If thereisn't, we will nake a decisionto
be good nei ghbors. The last thing we want, | can
assure you, is to get conplaints from customers, a
custoner that your trucks are keeping nme up all night.
And | can tell you after all the years | have been
with Gant, when we get those conplaints, we wl
often voluntarily change the |oading hours of the
store.

VICE CHAIR M LLER: Thank you.

CHAI RPERSON GRI FFI' S:  Yes, they are cl ose

enough to hit you with a rock, so | would be careful.
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COW SSI ONER JEFFRIES: M. Chair?

CHAI RPERSON GRI FFI'S: Yes?

COWM SSI ONER JEFFRI ES: A qui ck questi on.
From Al abama Avenue can you just, and Al abama Avenue
is the point of origin, walk nme through the el evation
drops back to -- from like the front of -- from
Al abama Avenue to the G ant and then to the hones.

MR. FENNELL: Can you do that, Trini, or
do you want ne to?

M5. RODRIGUEZ: | can do it.

MR. FENNELL: COkay, the residential.

CHAI RPERSON GRIFFI'S: It would go froma
hi gh of 190 feet down.

M5. RODRI GUEZ: Right, right.

COWM SSI ONER JEFFRI ES:  Yes, so just go.

M5. RODRIGUEZ: | think what I"mgoing to
doisinitially I"mjust going to describe the general
lay of the Iand.

COW SSI ONER JEFFRI ES:  Yes.

M5. RODRI GUEZ: Al abama Avenue here, there
is a plateau in this upper area where the commerci al
fits in that is fairly |evel

COWM SSI ONER JEFFRIES: It'sfairly | evel

okay.
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M5. RODRIGUEZ: It goes down alittle bit.

It does fall this way.

COW SSI ONER JEFFRI ES:  Okay.

M5. RODRI GUEZ: But it's a natural fall.

COW SSI ONER JEFFRI ES: Okay.

MS. RODRI GUEZ: Then there is --

COWM SSI ONER JEFFRI ES:  So what woul d t hat
fall be about how many feet?

M5. RODRI GUEZ: Do you know of f the top of
your head?

MR. FENNELL: | don't.

M5. RODRIGUEZ: | can find it.

MR. FENNELL: Like 5 feet.

COWM SSI ONER JEFFRIES: So it's pretty --

MR. FENNELL: It's very ninor.

COW SSI ONER JEFFRI ES: Okay.

M5. RODRI GUEZ:  Yes.

COW SSI ONER JEFFRI ES: Okay.

M5. RODRI GUEZ:  Yes.

MR FENNELL: G ant doesn't want to sit in
a hol e.

COWM SSI ONER JEFFRIES:  Yes, | just --

MR. FENNELL: 1It's going to be --

COW SSI ONER JEFFRI ES: Okay.

V5. RODRI GUEZ: It's really just enough
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sort of for drainage.
COW SSI ONER JEFFRIES:  Okay.

MS. RODRI GUEZ: So it will be about 2

per cent .

COW SSI ONER JEFFRIES:  Yes.

M5. RODRI GUEZ: Then that plateau it
currently exists. It extends about to this area, so
that's all fairly flat. There is only a 4 foot

difference at the | oadi ng area versus the front door,
which is sort of the standard.

COW SSI ONER JEFFRI ES: Okay.

MS.  RODRI GUEZ: | nmean, requirenents
anyway and it works well with the topography of the
land. Then there is sort of a, | don't want to say
cliff, but there is a grade change, a drastic grade
change that currently exists.

MR FENNELL: 1It's about 60 feet.

M5. RODRI GUEZ: Right here. It's about 60
feet.

COWM SSI ONER  JEFFRI ES: So if you're
driving along Al abama Avenue, you really have no --
there's no visibility at all --

MR. FENNELL: No, no.

COW SSI ONER JEFFRI ES:  -- of the hones at

all?
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MR, FENNELL: No.

M5. RODRI GUEZ: No, none.

COW SSI ONER JEFFRI ES:  Okay.

M5. RODRI GUEZ: There really --

COWM SSI ONER  JEFFRI ES: So if you're
driving along you' re just | ooking -- you think you're
| ooking at a strip center.

M5. RODRI GUEZ: A nei ghborhood center.

COW SSI ONER JEFFRI ES: Excuse ne?

M5. RODRI GUEZ: A nei ghborhood center.

COW SSI ONER JEFFRI ES:  Yes, yes, yes.

M5. RODRIGUEZ: A nodified --

COWM SSI ONER JEFFRI ES:  Yes, nei ghbor hood
center. I"'m sorry, that just didn't capture ny
figures there. kay. kay. So if you were on
Al abama Avenue, it's just sort of a vista?

M5. RODRI GUEZ: Right.

COWM SSI ONER JEFFRI ES: | nean, beyond t he
G ant and the parking?

M5. RODRI GUEZ: Right.

COW SSI ONER JEFFRI ES:  Okay.

M5. RODRI GUEZ: There are a fewtrees that
are in the background so you can see that edge.

COW SSI ONER JEFFRI ES:  Yes.

M5. RODRI GUEZ: As a background. But the
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houses are really, you know, 60 feet at this point,
but these houses down here --

COWM SSI ONER JEFFRI ES:  Yes, right, right,
right.

MS. RODRI GUEZ: -- are even bel ow

COW SSI ONER  JEFFRI ES: Ckay. Ckay.
Thank you.

M5. RODRI GUEZ: You're wel cone.

MR TUMVONDS: W'l continue our
testimony with M. Scher from G ant Food.

MR SCHER: M. Chairnman, Menbers of the
Commttee, I'"'mBarry Scher with G ant Food. W are
very excited about this project. As a matter of fact,
it will be our biggest storeinthe District and right
now we have quite a nunber of new and nmajor
renovati ons under way at our other stores. The | atest
will be the Tivoli store at Colunbia Heights, which
wi Il open on June 23, Thursday the 23"

We have been | ooking at this site for many
years. As a matter of fact, when | was initially
i nvolved in the 2000/ 2001 period, 2002, it was going
to be about a 55,000 square foot store. W becane
integrated with Stop and Shop which is a new parent
company. Their real estate committee canme down to

take a siteride. | wasn't able to go. | was hol ding
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on to ny seat, because | thought they were going to
| ook at the area and say are you sure we want to put
a store here, because it's an area that needs a | ot of
new things and I'm delighted to say that they are
com ng.

The review committee got back to Landover
O fices and | was al nost hol ding onto the wall and the
real estate vice president said guess what and | was
expecting the worst. He said the instructions are to
make the store bigger. | live in the city and | was
very, very happy to see that we're going to be
bui l di ng the biggest store in our chain. The store
will have all the latest services. There will be a
f ood/ phar macy conbi nati on store.

There will be no shortcuts. The | ast
thing we want is a custonmer going into the store and
saying are we second class citizens? | was at one of
your stores in Rockville and | saw you have this, this
and this, gourmet foods, why don't we have it? The
nei ghbors will have everything at this new nobdern
store that any suburban store, the |atest suburban
store will have.

One thing that peopl e have asked ne a | ot
isinreference to hiring in the community. The store

wi || have, approxi mately, 150 full and part-tine jobs.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

132

They are all Union positions. The vast nmmgjority
probably in the 90 percentile will cone from that
community. The only people that we will bring inwth
a | ot of experience are the departnent nanagers, neat,
deli, produce, seafood and occasionally an assistant
depart ment manager. Everyone else will be hired from
the community to work in that store.

We usual Iy 1 ook four to six nonths out for
enpl oyees. And what we do, we wll hire them and
train themat other nearby G ants, so when we open t he
new store at Canp Simrs, you go in and say everyone
seens to know what they are doing, because we don't
want you to go in and say it's a great store, but
nobody knows how to run the pl ace.

CHAI RPERSON GRI FFI'S: How many peopl e do
you think you would be enploying in this store?

MR. SCHER: Applying for positions?

CHAI RPERSON GRI FFI'S:  No, enpl oyi ng. How

many?
MR. SCHER: Enploying, |I'msorry, 150.
CHAI RPERSON GRI FFI'S:  Okay.
MR. SCHER  Probably give or take 15 or
20.

CHAI RPERSON CGRI FFI'S:  Good. And | think

this is all very commendable and it's an excellent

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

133

opportunity. Wat | want to do is utilize your tine
expeditiously and obviously it doesn't go directly to
the test of the zoning that we need to | ook at, but we
obvi ously want to gi ve you enough tine to say what you
want to say.

MR. SCHER. Well, |I'mbasically done, M.
Chai r man.

CHAI RPERSON GRI FFI'S:  Okay.

MR. SCHER: W wll be good corporate
citizens as we are in all the communities and give
back to the comrunity. And it's an area that we
definitely want to give back to, because, again, |
live in the city. |"ve been over to the site many
times and it needs a |l ot of good corporate citizenship
and we will provide that.

CHAI RPERSON GRI FFI'S:  Good. | ndeed and
G ant does and | think this is, as | said before, an
excel l ent opportunity to bring services into this
area, as all areas need, be it Ceveland Park or
Col unmbi a Hei ghts or Ward 8, all of themcould utilize
the same. Yes, M. Jeffries?

COWM SSI ONER JEFFRI ES: | ndul ge nme j ust
one second and nmake certain that your response i s very
short. | just want to have a sense of what percentage

of prepared foods are going to be part of this store.
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MR. SCHER: The neat and deli departnment

wi |l have all the prepared foods of suburbia. You're
probably | ooking at 10 to 15 percent.

COW SSI ONER JEFFRIES: 10 to 15 percent?

MR SCHER: 10 to 15, yes.

COWM SSI ONER JEFFRI ES:  And t hat woul d be
simlar to what woul d happen at Tivoli?

MR. SCHER: Exactly the sane.

COWM SSI ONER JEFFRI ES: Ckay. Thank you.

CHAI RPERSON GRI FFI S: Excell ent. Thank
you very much. W appreciate you being down here to
provide us with this information. M. Tummonds, what
el se do you have?

MR. TUMMONDS: W have -- |I'Ill just have
Trini Rodriguez real quickly go through sone aspects
of the landscaping plan that we haven't touched on
yet.

CHAI RPERSON GRI FFI'S: Do we need to?

MR TUWMONDS: You tell ne.

CHAlI RPERSON CRI FFI S: Vell, | think we
need very specific questions on a couple of aspects.
First of all, what is the |andscape plan for the
buffering in terns of the island and the turnaround,
the loading area? Also, is there a nore devel oped

| andscape pl an for the edge condition on the west side
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as we have established that? And lastly, are you
doing the lighting on the Gant store or is G ant
actually picking the fixtures? There's a lot of good
feeling words in the application about how it won't
shi ne on anybody and be perfectly appropriate for the
site. But is there nore specificity to that?

M5. RCODRI GUEZ: kay. Thank you, M.
Chairman, I'l1 be very brief, because | think we have
touched on nost of the aspects of the application in
the past. Just to start, | nean, we wanted to make
very cl ear pedestrian connections. As you can see,
there is a very strong link dowmn to the Gant. There
is a treatnment of streetscape along Al abama with the
continuation of the street trees. There are no trees
right there now, so we're continuing the planting
strip, the sidewal k with pedestrian connection to the
mal | .

Al so, the parking | ot treatnent to sort of
break up these parking lot into roons. And then as we
go about the perinmeter of the site, we have sone
existing trees that we're preserving one of the --
actually, one of the points that | wanted to also
highlight, | think it's clear in the graphic, is that
Savannah Street basically does get punched into the

site and basically beconmes an extension. The G ant
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bui | di ng beconmes an extensi on of Savannah Street, so
that frontage sort of fromthe urban desi gn standpoi nt
beconmes the definition of that street edge.

And t hat pedestrian connection then noves
to the west and ties to 15" Street. Sonething that
we do need to point out is that there is quite a bit
of grade change here, which is why the street never
real ly connected through.

CHAI RPERSON GRIFFI'S:  Is that area going
to be controlled by the devel oper of the residential ?

MR FENNELL: Correct.

CHAI RPERSON GRIFFI'S:  And that's the --

MR. FENNELL: No, not residential. The
commerci al .

CHAI RPERSON CRI FFI'S: So it's a conmerci al
| ot ?

MR. FENNELL: It's all comrercial, yes.

CHAlI RPERSON CRI FFI S: Better. s that
being lighted or |andscaped or anything?

M5. RODRI GUEZ: That's correct and it wll
be controlled access. At dusk it will be closed.

CHAI RPERSON GRI FFI'S:  Onh, interesting.

MR. FENNELL: Yes, so we bring a staircase
out to Savannah Street on the west.

CHAI RPERSON GRI FFI S: | see. Al right.
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And that's an excellent connection. So |I note that
your conment is the Savannah Street, which, of course,
is a public street, but as it enters the site it
beconmes private but continues on through.

M5. RODRI GUEZ: Yes, that's correct.

CHAI RPERSON GRI FFI'S:  Ckay.

M5. RODRIGUEZ: | think naybe so that it
reads nore as a street.

CHAI RPERSON GRI FFI'S:  Ckay. Right.

M5. RODRIGUEZ: So we will be preserving
the existing trees here. As you know, sonme of the
required grading at this edge has necessitated a
series of walls which have been tiered and we're
proposi ng planting, a series of sort of evergreens and
trees. And we're doing -- a plant pallet has been
submtted that is nore reinforcing the natives. W
have sonme natives on the existing woods. These woods
are not a primary forest, but it's a second grow h.
W're trying to sort of nake that blend in.

The other end of that is that island, we
are proposing al so additional planting, for sort of a
tier buffering. And as we tal ked about before, we
want to further reinforce the buffer along that edge,
so we have evergreen trees as well as sone canopy

trees.
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CHAI RPERSON GRIFFI'S:  So you don't have

the specific variety of what's going to happen in that
i sl and?

M5. RODRI GUEZ: W do. W have a list and
| can go over those. W have Anerican Hollys, Norway
Spr uce.

CHAI RPERSON GRI FFI'S:  Why don't we submit

M5. RODRI GUEZ:  Sure.

CHAI RPERSON GRI FFI S: Because it won't
mean that nmuch to ne.

M5. RODRIGUEZ: We'll do that.

CHAlI RPERSON CRI FFI S: And that's fairly
definitive of what you're going to do.

M5. RODRI GUEZ:  Yes.

CHAI RPERSON GRIFFI'S: Is that correct?

M5. RODRI GUEZ: That's correct.

MR FENNELL: Correct.

MS. RODRI GUEZ: That's there, too.

CHAI RPERSON GRI FFI'S:  What el se?

MS. RODRI GUEZ: | believe | answer all
your questi ons.

CHAI RPERSON Rl FFI S: Do you have a
lighting plan, a lighting schenme?

V5. RODRI GUEZ: Oh, vyes. Actual ly, we
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personal |y are not doing the lighting plan, but as you
know in retail areas, you know, the parking areas is
the one that usually get nore of the lighting. And in
this case, it sort of worked well as a buffer from
you know, the building itself buffers the residential
and the residential uses. W put inlighting only in
this edge to be sensitive to the apartnments that are
t here. And then the l|oading areas wusually have
downward lights that are attached to the buil di ngs.

MR. FENNELL: That's right. Gant will be
responsi ble for the lighting on the Gant facility.

CHAI RPERSON GRI FFI'S:  Good.

MR. FENNELL: On the building itself, the
structure lighting. The field of parking will be part
of the plan that we'll inplenent.

CHAI RPERSON GRI FFI'S: Right. And |I' msure
that the parking wll conply wth the zoning
requirenents for lighting and all that, which we have
sonme flowery words in there. Do we know specifically
what fixtures are going on the side of the Gant? For
instance, on the drive aisle? Are they wall scones?
Just up down lights? Are they actually poled fixtures
t here?

M5. RODRI GUEZ: They' re buil di ng nmount ed.

MR. SCHER: Yes, they are buil di ng nount ed
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sconces in a lot of instances. W have a new nodel
store because of Stop and Shop and this will be one of
the -- sort of borrowi ng fromwhat we call the best of
the best. Good lighting, safety and the security in
m nd, but also we don't want to blind neighbors with
bright |ights.

CHAI RPERSON Rl FFI S: Ckay. And | can
see, | nean, obviously, you're hearing the Board's
concern al so, especially with that sitting nmuch hi gher
t han the residential bel ow

MR. FENNELL: Right.

CHAI RPERSON GRI FFI'S:  Ckay. \What el se?

VICE CHAIR MLLER |I'mwondering if the
applicant could respond to a coment of Ofice of
Planning that's set forth on page 9 of their report?
It says that "Due to specifications by the operators
of the supernmarket, the developnment has a nore
subur ban design. OP woul d have preferred to have the
supermar ket | ocated cl oser to Al abama Avenue with the
parking to the rear or to the side of the building."
Coul d you coment on that as to --

MR, FENNELL: Yes.

VICE CHAIR M LLER  Ckay.

MR,  FENNELL: "Il start and maybe M.

Scher can finish it. You know, in our negotiations
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with Gant, they were very specific and very clear
about t he nunber of parking spaces and t he conveni ence
and access that those parking spaces present to the
front of the store. And so we have designed and
responded our site plan to the requirenents of the
t enant .

MR. SCHER: | think | should say and |
don't nean to be funny, that's why we run good
supermarkets and they conme up with suggestions I|ike
that. People want parking period. And if you have a
store fronting on a major drive, the first thing out
of soneone's mnd if they are not used to the site is
can | get on? Is there a place to park? In the tine
they say yes or no, they are passed the site. They
just pass us by. So it's to our advantage to show
good par ki ng access to the store, because that brings
in the custoner.

VICE CHAIR M LLER: But are you saying
that you couldn't accommobdate the nunber of parking
spaces el sewhere on the site in the manner that OP was
suggesting or you're just saying that consumers won't
know the parking is there if they don't see it right
on the street?

MR. SCHER. W probably coul d accommodat e

it, but it's not good for the business. |f you | ook
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at probably 99 percent of the supermarkets in this
country, they are always at the back of a lot. You
don't have parking on the side or behind a retail
store.

VICE CHAIR M LLER  Ckay.

MR SCHER: The comment was nade earlier
to put this store fronting on Al abama, right?

VICE CHAIR M LLER Yes. But |'m just
wondering --

MR. SCHER Yes, it doesn't make sense.

VICE CHAIR M LLER  Ri ght.

MR SCHER: In the retail business to have
par ki ng behi nd stores.

VICE CHAIR M LLER It doesn't nmake sense?
I's that --

MR SCHER It doesn't work

VICECHAIR MLLER It's enpirically been
shown that it doesn't work?

MR SCHER It doesn't work

VICE CHAIR MLLER. Is that what you're
sayi ng?

MR SCHER: It's sort of like the sanme
reason you have a handi capped parking right in front
of the store, but every custoner that is not

handi capped wants to park in that nunber one spot.
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See, parking has to be convenient and ease of access
and you have to denonstrate it, especially when you go
into a new community that it's easy to get into our
store and shop.

MR. TUMMONDS: | understand your concerns
and these are sone i ssues that the applicant has been
trying to deal with through the Large Tract Review
process of addressing the urban planni ng goals of the
Ofice of Planning and of the District and then al so
t he physical needs of G ant Food. And so | think
we've been trying to be cognizant of both of those
things, so | think that was what, when Ms. Rodriguez
tal ked about trying to line the store with Savannah
Street to create sone sense of the street edge al ong
Savannah Street, knowi ng al so that, you know, we do
have the constraints of G ant Foods and their goals
for having the parking in front of the store.

VICE CHAAR MLLER And | don't want to
pursue this too nuch, except | do want to nake sure
that | understand what the applicant is saying and it
sounds to nme like well, yes, they could accommodate
the spaces in accordance with Ofice of Planning' s
suggestion, but the reason that they don't is because
they don't believe that consumers would believe that

the parking was behind and, therefore, it would
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di scourage them from shoppi ng at the supernarket.

MR. FENNELL: To the west of the site is
a triangular shaped piece. It's a wedge. It's a
Pepco substation. The District bought this property
fromthe Federal Governnent in 1984 with the idea of
putting retail devel opnent onit, and the District has
tried a nunber of tinmes with a nunber of different
devel opers to cone out with a plan that would be
accomopdat i ng and appealing to retail ers and get them
to coomit to the site, but also address these other
nei ghbor hood desi gn i ssues.

W took the box and noved the box around
any nunber of different ways. That pinch point
created by the Pepco substation is a real deterrent.
When you |l ook at the site as a whole and you were to
descri be the Al abana Avenue frontage, one would say
well, this is ideal retail, because you have got
tremendous frontage on your main avenue.

But when you then | ook at the inpedinent
that is forced by the Pepco substation, it becones a
real hardship to figure out how you can get the best
of the best and a state of the art supermarket, which
t he nei ghborhood i s going to benefit substantially by
havi ng, and by having a 65, 000 square foot store that

is going to have a full line of products including a
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whol e aisle that is going to be dedicated to Staples
of fice products, you know, there has to be sone
convergence of the retailer's need for feeling
confident that they are going into a site and into a
| ocation at a store that's going to neet the test of
mar ket conveni ence and be acceptable and w dely used
versus the idea that you want to create a pedestrian
friendly buil ding.

CHAI RPERSON GRI FFI'S: R ght.

MR. FENNELL: Wth street frontage on your
mai n avenue.

CHAI RPERSON GRI FFI'S: | think you bring up
t he excel l ent pertinent point here, because we could
argue for weeks, in fact peopl e have for now years, of
how you do urban retail and what it takes. Is it just
the store that's going to define it all or is it the
actual devel opnent around it? Are they wal king to the
grocery store or are they actually driving by,
| ooki ng, fascinating stuff and, in all sincerity, |
woul d |l ove to tal k about it.

But you have hit on the point of why this
is different and why that store sits back because,
believe ne, | think the entire Board came up thinking
just nove it up front if we could. And | was with

them but that pinch point is very inportant to | ook
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at. Wen you | ook at the dynam c of Gant, evenif it
was 55,000 square feet, vyou're looking at a
dept h/ wi dt h di nensi on.

Now go to 65 or 70, maybe this would
become -- obviously, it gets |arger, but you woul dn't
be able to access the site by vehicle. In fact, that
woul d be even nore pertinent to the argunent that |
have just heard established that not only would you
not be able to findit, you would have to go up to the
next intersection and cone down and around and you
woul d | ose your other retail opportunities there.

You know, is there a mllion ways to do
these things? There probably is but, again, |ooking
at that, | see that that does rise to an interesting,
uni que and problematic way to actually lay it out.
kay. What else do we need to know? Any other
guestions? No other questions fromthe Board? Very
well. M. Tummonds, we're going to go to the Ofice
of Pl anni ng.

W're going to get through this very
qui ckly now as we go through but, M. Tumobnds, what
| need you to answer perhaps at the end, unless you
want to do it right now, is if we have -- as the Board
has now decided to goto look at this as it originally

cane in under 3202.3, does that relieve the entire
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site fromany of the other area requirenents, the side
yards, the other yards or any ot her aspects or how do
we deal with those that may not calculate out
correctly?

MR. TUMMONDS: Right. Well, | think, you
know, there we would -- when they cone back and they
finally site, you know, I woul d say because now we' |
have -- there will be one building as far as zoning
pur poses. So when we | ook at what is the rear yard,
we'll neasure the rear yard from G ant.

CHAI RPERSON GRI FFI'S: R ght.

MR TUMMONDS: Fromthe G ant store. So
when we look at the pad, the restaurant pad site
we'll have to make sure that that is sited so it wll
satisfy its side yard requirenment on that portion of
the site.

CHAI RPERSON GRIFFI'S: Ckay. So in your
under st andi ng and | ooking at this nowas it's |laid out
and it was brought before us under 3202.3, you don't
need any other relief or it neets all the area
requi renents?

MR, TUMMONDS: Except for the special
exception to extend the grocery store into the R 5-A

CHAI RPERSON GRI FFI'S:  Okay.

MR, TUVMONDS: That's correct.
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CHAI RPERSON CGRI FFI'S: Good. Very well.

Let's nove ahead then and go to the O fice of Planning
and a very good afternoon to you.

M5. BROWN- ROBERTS: Yes. (ood afternoon,
M. Chairman and Menbers of the Board. | am Maxine
Brown- Roberts representing the Ofice of Planning.
Cenerally, we support. | shouldn't say generally. W
do support the special exception to extend the
buil ding into the residential zone by, approximtely,
34 feet. We do not find that it will be a detrinent
to the residential, the single-famly dwellings
because of the proposed buffering that the applicant
has proposed, and al so because of the change in the
t opogr aphy.

W also believe that the noise will be
buffered fromthe driveway and al so fromthe | oading
dock. We still had some concerns about the lighting
adj acent to the apartnent buildings. W did request
alittle bit nore detail on that and | think that is
sonmet hing that the Board may want to ask t he appli cant
to provide.

CHAI RPERSON GRI FFI'S:  On which side? Oh,
you' re tal king about --

M5. BROWN- ROBERTS: To the apartnents.

CHAlI RPERSON GRI FFI'S: The screened si de on
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the G ant or on the parking lot or both?

M5. BROWN- ROBERTS: From the -- on the
G ant si de.

CHAI RPERSON GRI FFI S: kay. So on the
bui | di ng.

M5. BROAN- ROBERTS: Yes, on the buil ding.

CHAI RPERSON GRI FFI'S: Right. Ckay.

M5. BROWN- ROBERTS: Because our concern
t here was those apartnents have wi ndows on that side.

CHAlI RPERSON GRI FFI'S:  Sure.

M5. BROAN- ROBERTS: So t hat was sonet hi ng
t hat we t hought coul d be further addressed. And we're
not considering anything else, so | won't address
anything else. One of the things | al so want to point
out to the Board is, you know, how inportant this
devel opnent is to Ward 8 and the District as a whol e,
and it is specifically nentioned in the Conprehensive
Pl an about the devel opnent of getting a supernarket
and a restaurant inthis area and specifically inthis
site.

So that is sonething that is inmportant and
we think that the proposed devel opnent neets the
Conpr ehensi ve Pl an recomendati ons and al so neets the
requi renents of the special exception and recomends

approval. Thank you, M. Chairnan.
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CHAlI RPERSON GRI FFI S: Excel | ent. Thank

you very much and | think the report was excellent in
all of the analyses and especially in tal king about
t he Conprehensive Plan, and | think you set the Board
inacertain direction and al so supported sone of our
own analysis and thoughts and view of this
appl i cation.

Let me go to any ot her questions fromthe
Board of the Ofice of Planning. If there are no
ot her questions or questions, does the applicant have
any cross exam nation of OP?

MR. TUMMONDS: None.

CHAI RPERSON GRI FFI'S: Ckay. Very wel |

Ms. Roberts, thank you very nmuch. W do appreciate

you being here. Let's nove ahead then to other
Government agency reports and | have -- what do |
have? Is ANC-8B represented on this application

t oday, 173247

MR. FENNELL: They are not here today, but
he did submit a letter of support.

CHAI RPERSON GRI FFI'S:  Sure, yes, Exhibit
No. 25, which we will get to. | don't have any ot her
attendant CGovernnment reports, M. Tummonds, unless
you' re aware of any other review ng agencies in this.

MR TUWMONDS: No, | don't.
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CHAI RPERSON GRI FFI'S:  Qovi ously, we have

tal ked extensively about Large Tract, which it had t he
O fice of Planning coordinating the other agencies.
Okay. If there is nothing else, let's nove ahead to
persons i n support or in oppositionto the Application
17324, that is for the Departnent of Housing and
Community Developnment, | would ask that you cone
forward at this tine.

MR. BROWN: Hello. M nane is Sean Brown.

CHAI RPERSON  GRI FFI S: A very good
afternoon to you and thank you so nmuch for vyour
pati ence, being down here all norning. If you
woul dn't mnd, just state your address.

MR BROM: It's 3402 15'" Street.

CHAI RPERSON GRI FFI S: Excel | ent. And
you're comngto givetestinony inthis applicationin
opposition or in support?

MR. BROMN: | n opposition.

CHAI RPERSON CGRI FFI S: Good. Move ri ght
ahead.

MR BROWN: | noticed there was a | ot of
tal k about the topography of the area. | am at the
top of there where the Gant is going to be. Al so,
there are no residential houses. They say that the

residents don't care. No one in that area owns any of
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that property and that's where the probl em cones in.
The picture | ooks totally different fromwhen you're
actually in the area. It looks totally different.

CHAI RPERSON CGRI FFI'S:  You nean t he act ual
phot ographs or their renderings?

MR. BROAN: Their rendering.

CHAI RPERSON GRI FFI'S:  Yes, sure.

MR. BROWN: Their rendering, it |ooks
totally different. 1t's going to be too much light in
the area. Also, Savannah Street is fine on that side.
That wal kway there --

CHAI RPERSON GRI FFI'S: R ght.

MR BROMN:. -- it's a bad idea. Their
wal kway should not be com ng across onto Savannah.
That street is closed off right now.

CHAI RPERSON GRI FFI'S: R ght.

MR BROMN: It's closed off and there are
two vacant buildings, three vacant buil dings,
apartnent buil dings on the side, right above fromthe
Pepco pl ant .

CHAI RPERSON GRI FFI'S: R ght.

MR. BROMN: Ckay. That is not on there.
The rest of the property should have been on the
rendering. | noticed they put the properties -- it

seens that they put only the properties which they

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

153

have interest in or ownership in some way of. There
are other buildings. Inthis small corner right here
direct across fromthe G ant --

CHAI RPERSON GRI FFI'S:  On the west, on the
right side of that board?

MR BROWN: Yes, to the west of it.

CHAI RPERSON GRI FFI'S:  Okay.

MR. BROMN: It would be right there at
Savannah and 15'".

CHAI RPERSON GRI FFI'S:  Sure.

MR. BROMN: Ckay.

CHAI RPERSON GRI FFI S: There is nore
bui | di ngs there.

MR. BROAN: There's nore buil dings there.

CHAI RPERSON GRI FFI'S: Sure.

MR BROWN: And then on the other side
there's a conpl ex running down the other side.

CHAI RPERSON GRI FFI'S:  Okay. Let ne just
say quickly on that --

MR. BROMN: People are not going to walk
t hrough t here.

CHAI RPERSON GRI FFI'S:  Pardon ne?

MR. BROMN: People are not going to walk
t hrough there. They are not going to wal k through

t here.
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CHAI RPERSON GRI FFI'S:  They nay soneday,

hopeful | y, but | understand your point. But let's get
directly, so | understand where you're |eading us.
First of all, those are residential buildings on
Savannah and 15'" i s what you're saying?

MR. BROMWN:  Yes.

CHAI RPERSON CGRI FFI'S:  And so you' re goi ng
totell nme alittle bit nore about what your concern
isin terns of the --

MR. BROAWN: My concern i s noise, noise.

CHAI RPERSON GRI FFI S: Noi se from the
| oadi ng and everything el se?

MR. BROM: Yes, it's going to be
excessive |light.

CHAI RPERSON GRI FFI'S: Right, lights | got.

MR- BROMN: And the traffic, I'mnot sure
where they think the traffic is going to go, but you
can hear it. The bus shakes the w ndows when it cones
around and turns that corner.

CHAI RPERSON GRI FFIS:  On 15'"?

MR. BROAN: When they start bringing those
-- excuse ne?

CHAI RPERSON GRIFFIS: I'msorry. On 15'"
Street?

MR, BROMN: Yes.
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CHAI RPERSON GRI FFI'S:  Ckay. Good.

MR. BROMWN: There is a bus stop directly
at that corner across from the Pepco, a little bit
| oner down, right in between that driveway.

CHAI RPERSON GRI FFI'S: R ght.

MR BROMN: When that bus turns that
corner, it shakes the wi ndows and you can feel it
runble. Gkay. | don't know how or whether it's the
soil that isn't packed, but with heavier vehicles |
see it as being a major problem

CHAI RPERSON GRI FFI'S:  Okay. Good. Now,
you nentioned sonething about the pedestrian access
from Savannah down to 15'" You say that's a bad
idea. | can probably understand why you think it's a
bad idea, but did you understand that it's actually
controlled, that it will close up |I guess when the
store closes or at sone point?

MR. BROMN: Yes, and it's going to be
nmoni tored by G ant?

CHAI RPERSON GRI FFI'S:  That | have no i dea.

MR BROMN: | think we need to set into

notion the things that are said that are going to be

done. | notice | heard a lot of talk of "seens
unlikely.” That'sreally -- | don't think that's good
enough, seens. | think that it --
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CHAI RPERSON GRI FFI'S:  You don't think you

can rely on that?

MR. BROMWN. Everythingis -- | don't think
you canrely onit. | don't think "seens unlikely" --
CHAI RPERSON GRI FFI'S:  Okay.

MR. BROMWN. "Most probably we won't. |
really don't think that will be the case.” These are
| oophol e words. These are words that | hear,
"probably 90 percent of the people working there wll
conme fromthe area.” | don't personally believe that.
| would like to see it. |'m sure there have been
stores opened i n other places, for instance where the
driver's test |ot was.

CHAI RPERSON GRI FFI' S: R ght.

MR BROWN. | would Iike to know how many
of those enpl oyees are actually fromthat area before
we start to specul ate.

CHAl RPERSON Rl FFI S: So you want sone
real facts?

MR. BROWN: Yes, | want sone real facts.

CHAI RPERSON GRI FFI'S: Sure.

MR. BROMN: Because this isn't a conpany
that's just started and just said oh, well, you know,
we're going to open our first store here and we think

we're going to do this. You have a track record. You
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have an enpl oyee list of rules. You have addresses.
You shouldn't be saying it's likely or nore than
likely, we should do this.

CHAI RPERSON GRI FFI'S: | ndeed.

MR. BROWN: There should be sonething
where we can say well, in the past --

CHAI RPERSON GRI FFI'S:  Right, exactly.

MR BROMWN: -- we have done this.

CHAI RPERSON GRI FFI'S:  Exact | y.

MR. BROMN: Know peopl e by their deeds.

CHAI RPERSON Rl FFI S: Ckay. And so |
understand. W have an enpl oyee base, where they are
from the lights, the lighting, the inpact. "' m
taking it as the parking area, but also on the G ant
store and how it inpacts on that.

MR BROMN: Yes, because those houses
there --

CHAI RPERSON GRI FFI' S: Yes.

MR BROMN: From the back, when |'m
| ooki ng at them they are about 40 feet down from ne.

CHAI RPERSON GRI FFI'S: Sure. Sure. You're
tal ki ng about the new houses?

MR. BROMWN:  Yes, the new houses.

CHAI RPERSON GRI FFI'S:  Sure, sure.

MR. BROAWN. That's graded all the way down
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in the ground.

CHAI RPERSON GRI FFI'S: R ght.

MR. BROMN: So |I'm high above them

CHAI RPERSON GRI FFI'S:  Okay.

MR. BROWN: So if they have noise it won't
be a problem

CHAI RPERSON GRI FFI'S: R ght.

MR. BROMN: Because it will basically be
in the dirt, because |I'm above them al r eady.

CHAI RPERSON GRI FFI'S: Right. Your concern
is nore on the existing housing stock and the
apartnent buildings in the surrounding area, not the
new. |Is that correct?

MR. BROMWN:  Yes.

CHAI RPERSON GRIFFI'S: Right. Right. I'm
clear on that. So we have the lighting. W have the
pedestri an access.

MR BROMWN:. And it's going to bring a |l ot
of traffic there.

CHAI RPERSON GRI FFI S: Do you think it

m ght ?

MR BROMN: Oiginally, | came into that
area, because | said oh, look, | have ny own forest
here. It's alot of trees. They are all gone.

CHAI RPERSON GRI FFI'S: Yes.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

159

MR BROAN: But at the sanme tinme, sone of
themcoul d have been | eft. The devel opnent is down in
the hole. It used to be swanp in there.

CHAlI RPERSON GRI FFI' S: Yes.

MR. BROMN: The people who cleared it,
they know. It was swanp.

CHAI RPERSON GRI FFI'S:  Yes, sure.

MR. BROAN:. It was actually swanp in that

area. | haven't seen the racoon, but there's a | arge
racoon in the area, about 3 feet tall. I have not
seen him |'massum ng he's dead.

CHAI RPERSON GRIFFIS:  Yes. He's waiting

for the supermarket to open for nightly scraps.

VR. BROWN: Quite possible, quite
possi bl e.

CHAI RPERSON GRIFFI'S: He's going to be 4
and a half feet in no time. GCkay. | understand your

poi nt though. 1It's a big change, but in terns of the
pedestrian access you think that it possibly is just
not -- it will not be a safe access. Wiy is it not a
good i dea?

MR. BROMN: I think it's going to be a
haven for crine.

CHAI RPERSON GRI FFI'S:  Okay. kay.

MR. BROWN: That access there and those
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trees are larger. |It's a large wooded area. It's a
steep hill probably with about a 15 feet rise there.
CHAI RPERSON GRI FFI'S: R ght.

MR. BROMN: That's going to go up and
over. There is a trail there now.

CHAI RPERSON GRI FFI'S:  Good.

MR. BROMWN: But people don't travel it.
There is atrail and usually seedy peopl e are the ones
that go up and down there.

CHAI RPERSON GRI FFI'S: CGot you. Wuld it
make a difference if nore people used that regul arly,
you think, if it was actually opened up and --

MR BROMWN: If it was opened up and it
had - -

CHAI RPERSON GRI FFI'S:  Some |ights.

MR. BROM -- let's say some high
pressure sodiumlights or sonmething |ike that.

CHAI RPERSON Rl FFI S: Sure, sure, sure.
kay. Good. What el se? What ot her elenments? | have
one, two, three, four, five that you have talked
about, the enployees, the lights, the pedestrian
access, the noise, the traffic. | s there anything
el se that | haven't understood?

MR. BROAN. Actually, I think that's about

it. | do have a question. They said it wasn't

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

161

feasible, but with the access there, if it was going
to be there, it would make sense to nmake Savannah go
all the way through

CHAlI RPERSON GRI FFI' S: Yes.

MR. BROMN: Rather than putting a trai
t here, because you're just asking for bad things by
putting a trail on the other side.

CHAI RPERSON GRI FFI'S: Right. But did you
indicate that the grade is a pretty big change from
the top to the --

MR. BROMN:. It about 15 feet. Everything
is on a slant.

CHAI RPERSON GRI FFI'S:  Sure.

MR BROWN: It's on a slant. It doesn't
ook like it's hard to pave it the rest of the way
t hrough to ne.

CHAI RPERSON GRI FFI'S:  Ckay.

MR. BROM: It doesn't. You grade it.

CHAI RPERSON GRI FFI'S: R ght.

MR. BROMWN: Wth the distance goi ng back
and the grade, it's not like there is a nmountain there
or anyt hing.

CHAI RPERSON GRI FFI' S: R ght.

MR BROMN: |'msure the road could be --
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you could bulldoze it through in about three hours,
four hours. It's -- it was harder for themto grade
that with the trees than it would be for that.

CHAI RPERSON GRI FFI'S:  Okay.

MR BROWN: It's not hard to do and |
think it should be added that the street go directly
t hrough. Therefore, you can have a point of access
fromboth sides. It seens as if this devel opnent is
basically catering to the Parkland Conpl ex and not to
the Congress Heights. It |looks |ike everything from
this end is cut off. You have to go all the way back
up and around to go in there. |If you' re going to open
one si de of Savannah, then you open both sides of it.
You said it's a straight through.

CHAI RPERSON @RI FFI S: kay. That's an
excellent point. | don't disagree. In fact, it seens
to make sone sense.

MR. BROAWN: Perhaps it's, | don't want to
say it, but who the rent is getting paid to as to why
the street would be on that side.

CHAI RPERSON GRI FFI'S:  You t hi nk?

MR BROWN:  Um hum

CHAI RPERSON GRIFFIS: | would think if |
was a retailer, | would want that street open so |

woul d get even nore people com ng by.
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MR. BROMWN: Exactly, exactly, unless you
didn't want those people on that side really to cone
over.

CHAI RPERSON GRI FFI'S: Right. It's all the
same noney, but | don't own stores. Okay. Anything
el se? Questions fromthe Board? M. Tumonds, do you
have any cross exam nation of the w tness?

MR. TUMMONDS: None.

CHAI RPERSON GRIFFI'S: Very well. Thank
you very nmnuch.

MR. BROMN: Thank you.

CHAI RPERSON GRIFFI'S:  This is excellent
and very directed testinony. W appreciate it. Is
t here anyone el se who woul d |i ke to provide testinony
to the Board under 17324 today, anyone else? Very
well. Let's nove ahead then as we have heard fromall
persons i n support or in oppositionto the application
and go to M. Tummonds, if you would like to make
cl osing summati on remarks.

MR,  TUMMONDS: Yes. Agai n, thank you.
This was a rather enlightening zoni ng experience for
the first hour of our presentation, but then when we
finally got into truly tal king about this project, |
think we were able to convey the benefits that this

project is going to bring to the Congress Heights
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comunity, the Parklands community, Ward 8 and really
a large swath of the District of Colunbia.

We Dbelieve that we have satisfied the
Zoni ng Regul ations requirenents for special exception
approval to extend that grocery store use into the
adj acent R-5-A Zone District and we believe that we
have provided appropriate |andscape buffering and
screening, so that there will not be any objectionable
i npacts on the adjacent properties.

W would |i ke to note that the pedestrian
connection from Savannah Street to 15" Street was
really created at the request of ANC- 8E. It was
during a community presentation to that group that a
comment was made about how are we going to allow
residents to the west in the Congress Heights
comunity to conme into this project?

As we discussed, there are significant
grade changes that prohibit the road fromcontinui ng,
but we thought that pedestrian access was a good
alternative. It al so encourages people towalk to the
store. CHR LLC, the property owner, wll be
responsible for nonitoring that access gate on a
nightly basis just as they will be responsible for
mai nt enance of the parking | ot, renoving the snow when

it needs to. |If a light needs to be replaced in the
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parking lot, CHRwi ||l have that responsibility to make
sure that the parking |l ot, the pedestrian access are
mai ntai ned in an appropriate nmanner.

Wth the significant support that this
proj ect has received fromthe Ofice of Planning, from
ANC- 8B, we believe that it is appropriate for the
Board to review this application, hopefully grant a
deci sion today. W note that it is with the approval
of this application that the applicant and G ant Food
can conclude their |ease negotiations and nove this
project forward which, as we all know, this has been
a process that has taken a consi derabl e anount of tine
and we would love to have that process be finally
concluded, so that this inportant project can nove
forward. Thank you very much

CHAI RPERSON GRI FFI S: Excellent. Thank
you very much and we do take that in all seriousness
nmovi ng things expeditiously, and we woul d not unduly
del ay anything. However, based on two factors, one
specifically with this application, 1 think it's
i mportant enough to get at, and | don't think it takes
that nmuch tinme to do, an actual Iighting diagram
meani ng just a very quick schematic or however you
want to represent it in plan, the points of which

lights while be placed.
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And | woul d include that into the parking
| ot area, but nost inportantly on the G ant structure,
on the drive aisles in the back and then on the west
edge. And then if we have cut sheets on fixtures or
typical or like fixture, it will be inportant for the
Board to review that and may well, in fact, becone a
condition of the order.

| want to make sure that we're absolutely
clear that the subm ssions in ternms of |andscaping
will tell us specifically what goes where, neaning the
buffered island in back, which is going to be
| andscaped. Is it your understanding that we have
that into the record now?

MR, TUMMONDS: W can submt for the
record an enhanced | andscaping plan that will tie the

| andscape plan that you have to the sheets --

CHAI RPERSON GRI FFI'S:  Good. | think --
MR. TUMMONDS: -- where we tal ked about
the typical species, we'll tie those together.

CHAI RPERSON CGRI FFI' S:  Because | t hi nk t hat
will be very hel pful and, obviously, we're not going
to be so prescriptive that, you know, these have to
mai ntai n t he exact species, but rather the el enents of
what they create in ternms of its buffering points and

t hat woul d be on both sides of that island and al so on
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the property line.

| think we'll |eave the record open al so
for any additional narrative that you have in terns of
how that pedestrian area is actually going to be
noni t or ed. | think it is clear from sonme of the
Board' s questions but nowis really very clear on the
testinmony that we heard is these all sound great and
they nmake us feel fine, but in pure inplenentation,
and we all have them in our own neighborhoods,
el ements that are described but don't turn out to
practice the sanme way.

Wat is the actual anticipation? \Wat
does nonitoring nean and how wi Il that be maintained
to be safe and secure and clean? There it is. I
t hi nk, because | still have the m crophone on, I would
say that we have a great opportunity. The G ant
representative is here and the community nenber that
was interested in exanples of other businesses and
ot her aspects of the supernmarket, of how they have
done enpl oyees and where they get their enpl oyees from
and what that areais, | think that could well be just
an exchange of information today while everyone is in
the sane area and that could be delivered.

" m not | ooking at that coming into the

record as jurisdiction doesn't go far enough for us to
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be able to deal with that at all as nmuch as we woul d
like to, but I can nmake it apparent that everyone is
here and can address that, and |I'm sure there's been
opportunities and it has done it. But let's get it to
everybody at this point.

kay. That's what | have. Ms. MIler, do
you have additional ?

VICE CHAIR M LLER | just have one ot her
possible addition and that is nore information
possibly with respect to the |oading tines. | had
asked M. Scher about that. It seenms to ne that falls
within one of our criteria for considering adverse
i npacts upon nei ghboring properties, and if we could
get nore specific information to evaluate the
practices or what the consi derations woul d be for that
gui et zone versus not qui et zone or whatever, | think
t hat woul d be usef ul

CHAI RPERSON GRI FFI' S: | mean, shoul dn't we
go directly to what they're proposing?

VICE CHAIR M LLER: That woul d be very
useful, yes.

CHAlI RPERSON CRI FFI S: | nmean, | don't
think --

VICE CHAIR M LLER. And M. Scher was very

vague about, you know - -
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CHAI RPERSON GRI FFI'S: | ndeed.

VICE CHAIR M LLER.  Ckay.

CHAI RPERSON GRI FFI S: Wll, and to be
cl ear, nmy understanding of that testinony was to the
poi nt of | ook, they have to open this door and see how
it operates and then assess. |"m sure he didn't
mention it, but we can assunme the truck routes and how
they are all comng in, factor into all of that.

| would think that we would | ook for the
applicant to provide the extent of tinmes that the
| oadi ng woul d actually happen and we will assess it,
at that point, because by the time we get this into
the record it's yes or no. |It's not nore eval uation

or, you know, how. We want to know exactly what it's
going to be and that's going to nmean, you know, a
positive or a negative for us.

s that what you're looking for, M.
MIller?

VICE CHAIR M LLER Well, that sounds
right and I think he also nade a coment that, you
know, in certain instances it's governed by certain
| aws or whatever and | think that that's part of our
responsibility in this case, is to determ ne whet her

the |l oading practice would be adequate in this case

and not have an adverse inpact. So it seens |like
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now s the tinme for us to take a look at that. So you
shoul d be specific as to what you're proposing.

MR. TUMVONDS: Absol utely.

CHAI RPERSON GRI FFI S: kay. Anyt hi ng
el se? Okay. Very well. | say we should set this for
the 7'" for decision, which nmeans, M. Tummonds, you
have about a week and a half to get this in. 1Is that
a possibility?

MR. TUMMONDS: Yes, absolutely.

CHAI RPERSON GRI FFI'S:  Okay.

MR TUMVONDS: So the decision date is
June 7'"?

CHAI RPERSON GRI FFI'S: That's correct. Ms.
Bai | ey, does that work?

MS. BAI LEY: It will work for nme, M.
Chairman. | just wanted to highlight that you have,
| believe, seven cases for that day, so this would be
the eighth. One, two, three, four, five, six, seven.
Yes, there's seven, so this would be the eighth, but
t hat obvi ously works for nmne.

CHAI RPERSON GRI FFI S: Seven deci sions?
That's not so many.

MS. BAI LEY: May, next Wednesday, M.
Tummonds, woul d that be okay for you?

MR. TUMMONDS: VYes, is that June 1%'?
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MS. BAI LEY: Yes, June 1°%.

MR TUMMONDS: Yes.

MS. BAI LEY: M. Chairman, would that
wor k, June 1°'?

CHAl RPERSON (RIFFIS: |I'msorry. Are we
clear?

MS. BAILEY: Yes, sir. The decision is
June 7'" and the submissions are June 1°.

CHAI RPERSON GRI FFI' S:  Excel | ent. Anyt hi ng
el se, M. Tummonds, any clarifications?

MR. TUMVONDS: Nope. That's it.

CHAI RPERSON GRI FFI'S: Great. And we have
everyt hi ng we need then. Board Menbers, anything el se
on that? Very well. Thank you very nmuch. W
appreciate your patience in the legal wangling on
getting this established and I think this is ready to
nove forward. So we will see you on the 7' o
course, that is our Public Meeting. No ot her
additional testinony will be provided, except for that
for which we kept the record open. W'IIl 1ook for
that on the 1°, clear, concise and direct, and we'll
be able to nove right ahead to our decision nmaking.
Thank you.

MR, TUMMONDS: @G eat.

CHAI RPERSON GRI FFI'S: Ms. Bailey, isthere
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any other business for the Board in the norning
sessi on?

M5. BAI LEY: M. Chairman, not for the
nmorning, but there's quite a few people in the
audi ence, so --

CHAI RPERSON GRI FFI'S: | ndeed.

MS. BAILEY: Ckay.

CHAI RPERSON GRI FFI'S: Let e adj ourn our
morni ng session, of course, for the 24'"" of May and
address everyone that is now here for our afternoon
session. This is what | propose as we have a great
amount of fol ks here for the afternoon. W have three
cases to hear. W have prelimnary matters in two of
t hose.

What | would like to do, the Board has
been here since early this norning, we're going to
take a 10 minute break. In 10 m nutes we're com ng
back. W're going to call the afternoon session. 1In
the afternoon session we're going to call all the
prelimnary nmatters. That way we can assess what
we' re doing this afternoon and whet her you all need to
sit here rather than us taking a |l eisurely, you know,
four hour lunch and com ng back whenever. No, we
woul d never do that. So give us 10 m nutes, so that

we can stretch our legs and we'll be back and get to
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(Wher eupon,

173

the hearing was recessed at

1:24 p.m to reconvene at 1:48 p.m this sane day.)
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AF-T-EERRNOON S-E-S-S-1-ON
1:48 p. m

CHAI RPERSON GRI FFI S: Good afternoon,
| adi es and gentlemen. Let ne call to order the 24'"
of May 2005 afternoon session of the Board of Zoning
Adj ustnment of the District of Colunbia. M nane is
Ceoff Giffis, Chairperson. Joining ne today, of
course, is Ms. Mller, Vice Chair, and we could not
proceed wthout M. Etherly. Representing the
National Capital Planning Comm ssion, M. Mnn and
representing the Zoning Comm ssion, M. Jeffries on
several of the cases today and we will have others
Wi th us.

Copies of today's hearing agenda are
avai l abl e for you. They are | ocated at the wall where
you entered into the hearing room |'mgoing to get
t hrough ny opening very quickly, because we have a
numer ous anount of prelimnary matters and then, after
the prelimnary matters, | wll update or actually,
after my opening, | will give you an idea of how we
are going to proceed.

First of all, as | said, all proceedings
before the Board of Zoning Adjustnent are recorded.
They are recorded in two fashions. Inportantly, the

Court Reporter is creating the official transcript.
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W are also being broadcast live on the Ofice of
Zoning website. Attendant to that there are several
t hi ngs that people should be aware of.

First of all, we would ask that everyone,
pl ease, refrain from maki ng any disruptive noi ses or
action in the hearing room That only disrupts our
transm ssion to those watching, to the transcript that
is being created and, nobst inportantly, to those
giving testinony before the Board. | would al so ask
that people turn off <cell phones and pagers or
beepers, at this tinme, so again we do not disrupt the
pr oceedi ngs.

Prior to comng forward to speak to the
Board, you will need to fill out two w tness cards.
Wtness cards are available at the table in front of
us where you wi Il provide testinony, also at the table
where you entered into the hearing room Those two
cards go to the recorder prior to comng forward
When you do cone forward to address the Board, | woul d
ask that you make yourself confortable, have a seat.
You will need to state your nane and address once for
the record. Qoviously, that is so we can record
exactly what you say.

The order of procedure for special

exceptions is as follows: First, we hear from the
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applicant, their case presentation. Secondly, we hear
all CGovernnent reports attendant to the application.
Third, we hear from the Advisory Neighborhood
Comm ssion. Fourth, we hear and encourage all persons
in support of an application to come forward and
provide us testinony. Fifth, we encourage all those
in opposition to the application to cone forward and
provide testinmony. Sixth, finally, we hear fromthe
applicant again and that is for rebuttal testinony,
cl osing remarks and concl usi ons.

Cross exam nation  of Wi tnesses is
permtted by the applicant and parties in a case.
Parties are those that are established by this Board
or -- and, | should say, the ANC The ANC within
whi ch the property is located is automatically a party
in the case. These parties, those participants and
the applicant, wll be able to conduct cross
exam nation and there is nothing, of course, that
prohibits this Board fromlimting cross exam nation
be it intime, direction, but I will be nore specific
as need be in each case.

The record wll be <closed at the
conclusion of the hearing on a case, except for any
mat erial that we specifically request and we will be

very specific of what information should be submtted
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into the record and when it is to be submtted into
the Ofice of Zoning. After that material 1is
received, it should be clearly understood that the
record is finally closed. No other information is
taken into the record. No other information is a
basi s of our deliberation and deci sion.

The Sunshine Act requires that this Board
conduct its hearing in the open and before the public.
This Board does enter into Executive Sessions both
during or after hearings on a case and that is for
pur poses of review ng the record and/or deliberating
on a case. This is in accordance with our rules
regul ations, procedures and it is also in accordance
wi th the Sunshine Act.

The deci sion of all contested cases before
the Board, and all cases before the Board are
contested that we'll be hearing this afternoon, nust
be based exclusively on the record that is created
before us. Therefore, we ask two things. First of
all, nmake sure that you indicate and submt into the
record everything that you want us to deliberate on
and al so, nost inportantly, we ask that peopl e present
today this afternoon not engage Board Menbers in
private conversation as that woul d gi ve t he appear ance

or it mght tend to give the appearance of us
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receiving informati on outside of the public record.

At this tinme, actually, let ne say a very
good afternoon to M. Bailey. One of the nost
i mportant parts of our proceedings is the Ofice of
Zoning and its staff. M. Bailey is sitting on the
very far right. The Ofice of the Attorney General is
with us, Ms. dazer, and also M. Moy with the Ofice
of Zoni ng.

l"mgoing to ask, at this point -- well,
let nme step back and tell you what we are going to
proceed with. We have gone straight through our
nor ni ng sessi on, have taken a qui ck break and are now
calling the afternoon session. W have two cases that
have prelimnary matters, at |east one prelimnary
matter each

| want to go through the prelimnary
matters and see where we are and what that does to our
schedule. W would then take a very short, but needed
| unch break and then continue with the afternoon.
don't think all this should, hopefully, not take nore
-- well, nmore tine than needed. Let ne leave it at
t hat .

So with that, Ms. Bailey, let nme ask you
if there are any prelimnary matters for the Board's

attention. Prelimnary matters, for all those here,
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are those elenents that relate to whether a case wl|
or should be heard this afternoon.

They are whether proper and adequate
notice of an application has been provi ded, whether
there is a request for a continuance, whether thereis
a wthdrawal . These are the elenents that we wll

need to address. W do not get into substance of the

case at this point. It is as it's naned, prelimnary
matters. They are just possibly nore procedural
matters of whether we'll call a case. M. Bailey?

MS. BAILEY: M. Chairman, good afternoon
and to everyone, good afternoon as well. There is a
prelimnary matter and it concerns Application 17304.
There are two requests for a continuance. One is from
Cynthia G ordano, the applicant, the applicant's
representative, and there i s al so anot her request from
Counci | Menber Vincent Gray for a continuance as wel | .

CHAI RPERSON GRI FFI S: Excell ent. Thank
you. And let ne ask you while we're on the schedul e,
the 17310, is there Board action required regarding
t hat case?

MS. BAI LEY: Yes, M. Chairnman. Vel |,
just to informthe Board that they are requesting or
staff is recommending that that case be reschedul ed

for another date. Did you want to take that up first?
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CHAlI RPERSON GRI FFI S: | woul d. |s there

representatives from 17310, Stancioff, is that how
it's stated, the appeal in 2E? |s anyone here for
t hat appeal case? Aha. That makes the discussion
easy. Ms. Bailey, what should we do with it?

V5. BAI LEY: There is a conpani on case
that is scheduled for June 7'", that's two weeks, and
once t he conpani on case has been deci ded, then perhaps
the Board can conme back to this appeal at that tine.

CHAI RPERSON GRI FFI'S:  Excellent. Then
woul d recommend, Board Menbers, that we postpone the
Appeal 17310 until after the 223 application, 17327,
is called and decided as it may, in fact, informthe
appeal or noot the appeal. Are there any questions or
oppositions to doing that? Very well.

Let's set that, Ms. Bailey. What is the
date that we are postponing this to?

M5S. BAILEY: Sonetinme in Septenber, M.
Chai r man.

CHAI RPERSON GRI FFI'S:  That sounds good.
Wiy don't we pick a date?

V5. BAI LEY: Maybe we have to go to
Cctober. M. Chairman, do you have your schedule with
you?

CHAI RPERSON GRI FFI'S:  Yes. Let's do --
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M5. BAILEY: The afternoon of Septenber

20'". Did you want to add it there?

CHAI RPERSON GRI FFI S: Absol utely, third
case in the afternoon of Septenber 20" I's that
correct?

MS. BAILEY: Yes, sir.

CHAI RPERSON GRI FFI'S:  Excellent. We will
then postpone 17310 to 20'"" Septenber in the
af t er noon. Very well. Let's nove ahead then to
17304. I understand that there are prelimnary
matters as laid out by Ms. Bailey. Could | have the
applicant at the table? Al so, is there a
representative fromthe Council Menber's Ofice here
with us today? Very well. And let us have the ANC
representative at the table also. I f you woul dn't
m nd i ntroduci ng yourself.

M5. G CRDANO Good afternoon, Menbers of
the Board. M nane is Cynthia G ordano from Arnold
and Porter Law Firmrepresenting the applicant.

CHAI RPERSON GRI FFI'S:  Very well. Do you
want to just address your notion to continue?

M5. G ORDANO Yes. W have requested a
conti nuance for, approximtely, 30 days. The Council
Menber contacted the applicant and asked if we woul d

be willing to postpone the hearing for 30 days to do
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some addi tional community outreach. Apparently, there
is -- sonme community nenbers felt that they weren't
noticed at the first hearing.

We have had an additional 30 days since
that tine and | think anot her additional 30 days woul d
certainly make sure that everybody is well-aware of
the hearing. W al so have been neeting with a nunber
of civic organi zati ons and ANCs si nce the | ast hearing
and we are intending to do some additional conmunity
outreach with organi zations that may be interested in
this application.

CHAI RPERSON GRI FFI'S:  Okay.

M5. G ORDANO Beyond 30 days woul d be --
starts to becone problematic for the applicant and t he
feasibility of the project. So | know you have a very
heavy schedul e, but we're trying to see if we could be
sonmehow shoe-horned into a date approxi mately 30 days
from t oday.

CHAI RPERSON CRI FFI S: Ckay. W'l be
assessing that. So my understanding is for your
pur poses, you are in alignnment with the Council Menber
and al so the community nenbers in terms of going out
and continuing to work with them for 30 days to try
and get this back in here?

M5. GORDANO That's correct.
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CHAI RPERSON GRI FFI S: kay. Questi ons

fromthe Board? Any clarifications on that?

BOARD MEMBER ETHERLY: Very quickly, M.
Chair. Ms. G ordano, could you give an i ndi cati on of
what your outside tinme frane is? As you' re probably
aware, the Council Menber's letter did indicate a 30
to 60 day wi ndow anti ci pati ng perhaps that there m ght
be comment fromother quarters of the community for a
| onger conti nuance. Do you have an outside tine
frame?

M5. G ORDANO 60 days. | nean, |I'mvery
wel | -aware that the Board is in recess in August, so
| " mvery concerned about extendi ng beyond August. So
you know, early July would probably not be a major
probl em but Septenber definitely would be.

BOARD MEMBER ETHERLY: Thank you. Thank
you, M. Chair.

CHAlI RPERSON CRI FFI S: Ckay. And we' ||
assess. |If we do grant the postponenent today, we can

assess the schedule and try and get this done. Very

well. If thereis nothing further fromthe Board, did
you want to address the nmotion for -- if you woul dn't
mnd, ['ll just have you turn on your m crophone,

state your nane and address for the record.

M5. DOUGLAS: M nane i s Dorothy Dougl as.
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" m the ANC Chairperson of 7D. My address is 4401

M nnesota Avenue, N E., Washington D.C., ZI P, 20019.

VICE CHAIR M LLER: Ms. Douglas, my |
just interrupt for a mnute?

M5. DOUGLAS: Yes.

VICE CHAIR M LLER There was a |ot of
confusion at the | east hearing as to who was properly
representing the ANC and ny question is do you have
authorization fromthe ANC to represent themtoday?

M5. DOUGLAS: Well, as of today, | am
representing the ANC Chairperson, so there is no
opposition to that. So we have still comm ssioners in
favor and support in the community, so --

VICE CHAIR M LLER: " m sorry. " m not
following you. Is there an ANC report authorizing you
inwiting to represent the Conmm ssion?

M5. DOUGAS: Yes, I'mstill continuingto
represent the ANC as chairperson and that is ny

obl i gati on.

VICE CHAIR M LLER | understand that.
Excuse nme. | understand that you are t he chairperson,
but | also understand that there was a split in the

ANC and there was a question of whether you're
representing the ANC as a whole and if so, you need

witten authorization to do so.
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M5. DOUGLAS: Well --

VICE CHAIR M LLER: If not, |I'msure the
Board may entertain what you have to say, but not as
a representative of the ANC as a whol e.

M5. DOUGLAS: Well, as the ANC as a whol e,
| still have that responsibility and also I didn't
feel that we needed a letter of recommendation from
the ANC, because they had already specified their
support. So the nmpjority said that they were in
support of the comrunity.

There were only three comm ssioners that
was not in support of the issue, so that information
still stands the sane, because we have seven
commi ssioners and only three was the ones that was in
support and the others had al ready said that they were
not. They are opposing this. They are in support of
the community, so that would be the ngjority.

VICE CHAIR MLLER Is there -- I'msorry
if I"'mstill confused. 1|s there sonme exhibit I should
see that shows that you are authorized to speak on
behal f of the Conm ssion?

M5. DOUGAS: Well, let ne read ny letter
to you here that | can and also District | aw says that
| can speak on behal f of the Comm ssion, and | have it

in ny testinony here saying that it says so.
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CHAI RPERSON Rl FFI S: Very well. o

ahead, Ms. Ml ler

VICE CHAIR MLLER | was just going to
say why don't we hear you and then we'll decide at a
| ater point as to, you know, who we attribute it to?

M5. DOUGAS: COkay. Well, | just wanted
tolet you know M. Gray had al so extended the 30 days
to 60 days extension. And | think the conmunity needs
a little bit nore time, because we have a |ot of
senior citizens. 1 knowyou all schedule in August to
nmeet, but because they weren't really the people that
was in the 200 range in the even nunbers were not
really notified, so | feel that they should have a
little bit nore tine than 30 days, if possible.

CHAI RPERSON GRI FFI'S: Okay. Let's cut to
t he chase here, because we're in aprelinmnary matter.
We have a notion fromthe applicant to continue this.
They are asking us to do it as quickly as possible, 30
days. | know the Council Menber had asked for 30 to
60 days. So you are in support of continuing this
t oday?

V5. DOUGLAS: Yes, we're in support of
t hat . The community is in support of that, but I
t hi nk 30 days m ght not be enough for them because as

here, we have a |l ot of senior citizens here that m ght
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need a little bit nore tine, and we need to outreach
alittle bit more cormunity peopl e that have not been
notified. And each and every day since we |eft here,
we have been getting calls saying that we have not
notified --

CHAI RPERSON GRI FFI'S:  Sure, sure, sure.

M5. DOUGLAS: Also churches al so saying
they want to be a part of this.

CHAI RPERSON GRI FFI'S: Sure.

M5. DOUGAAS: So that's why | would like
to have, because --

CHAI RPERSON GRI FFI'S:  Okay.

M5. DOUGLAS: Appreciate that.

CHAI RPERSON GRI FFI'S: How many fol ks are
here for this application today? That's an awful | ot
of people that know about this. Let ne just be clear
on this in terms of -- and I think we always err on
the side of the fact of giving nore tine for
applicants to work with the conmunity or get nore
information out. That is of critical inportance to
havi ng a public heari ng.

But also let ne say the Board, when it
boils it all down, when we create this record and
everything that we have to decide on and deliberate

on, there will be very specific zoning issues that are
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i nvol ved here and it could take 150 people telling us
150 different things or that one person telling us
that one thing, nmeaning you don't have to pack the
heari ng roons. W need substance. W need to go
directly to the fact. Tell us why this works, why
this doesn't work and tell us what the i ssues are with

the community.

So | would suggest as we go out, if it
seens | i ke everyoneisinline here, we'll get through
a couple of the prelimnary matters. |If we set this

off, utilize that 30 days productively and try and
tal k about sone of the issues that are of critica

inmportance to this Public Hearing, and then be

prepared and we'll conme back and do it. It's not
going to all get solved out there. It may have to be
solved, sone of it, in here and we're perfectly

capabl e of hearing that as long as we stay within the
boundari es of our own jurisdiction, the zoni ng i ssues.

Ckay. So what el se can you tell us about
30 days?

M5. DOUGLAS: Well, as you said, as | can
recall at our last neeting, that you said that the
citizens could cone and testify and that is why the
roomis packed.

CHAI RPERSON CGRI FFI'S: | know.
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M5. DOUGLAS: Because those persons were

not really notified and within that limted tine,
t hose people were contact ed. So | felt that they
needed a little -- well, they feel that they need nore

time to address this i ssue, because there are a | ot of
t hi ngs.

CHAI RPERSON Rl FFI S: Ckay. And | get
there. You know, that's a little bit troubling. You
need nore tinme to get nore people here when everyone
i s here today.

M5. DOUGAS: No, |'mnot saying --

CHAI RPERSON GRI FFI S: But | understand
that. | think we're on the sane -- | don't disagree
wi th | ooking at additional tine for this. GCkay. You
had brought up the other aspect of notification and
that is the mailing notification. | don't knowif the
Board wants to address that or not. It seens |ike the
word is getting out there, and so perhaps we just |et
it go at that unless others have comments onit. M.
Mann?

BOARD MEMBER MANN: Vell, | mght just
actual ly ask the applicant's representative if she has
any comrent regarding this issue of notification and
whet her or not she feels that adequate notification

was given in response to some of these inquiries.
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M5. d ORDANO W are checking the

notification. W just heard fromthe council nenber
yesterday and | haven't seen the affidavits, but I
think that we're tal king about notification for the
April 19'" hearing and it was continued then until
t oday, which is another 30 days. We're tal king about
anot her 30 days. So | think the notification issueis
going to be covered. The required notification is 30
days by mil and then there was the posting,
obvi ously, in the publication.

BOARD MEMBER MANN: Ri ght . And do you
feel that you understand what the i ssue was regarding
the 200 feet and the property boundary?

M5. GORDANG. | believe so. | haven't
checked it in detail, yes.

BOARD MEMBER MANN:  And so t here may be --
the way that you woul d resolve this then is to perhaps
engage in additional notification by nmail or by
al ternative nethods?

M5. GORDANO |'mcertainly willingto do
it by mil. If we get the date here, | would be
willing to either provide mailing | abels to the staff
or send it out directly, but | really do believe, at
this point, that everybody is pretty well-aware of the

heari ng and the conti nuance.
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BOARD MEMBER MANN: But at a mininum is

it fair to say that --

MS. DOUGLAS: No, that's not true, no, no,
no.

BOARD MEMBER MANN:  -- mailing Iist would
be larger than it was originally?

M5. G ORDANO  Yes.

CHAI RPERSON GRI FFI'S:  Okay.

M5. DOUGLAS: Can | say sonething in
regards to the notification? The notification was not
given properly in the beginning and this is why the
citizens are here now and to say that, as you see, the
notice, by thembeing present here. That's because at
the short time that we were allowed at our |ast
meeting on April the 19'", we started a process of
| etti ng peopl e know what was goi ng on, because those
peopl e weren't known, and plus we have gotten nore
information from maps and title that those people
weren't notified on that |ist.

CHAI RPERSON GRI FFI'S:  You nean t hey didn't
get the mailing?

M5. DOUGLAS: No, they didn't get the
mailing at all, and so proper notification was not
done in a tinely manner.

CHAI RPERSON CGRI FFI'S:  Ckay.
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MS. DOUGLAS: Even al so addressed to ne,

whi ch | have docunents to show that | did not get it
in tine.

CHAI RPERSON GRI FFI'S:  COkay. But let's see
how we renedy that

M5. DOUGLAS: (kay.

CHAI RPERSON GRI FFI'S:  So next tine we get
here we don't have the sane issues.

M5. DOUGLAS: Right. But | just wanted to
| et you know that she said that they are -- she gave
proper notification in a tinely nmanner. That did not

happen. So | wanted to give sonme clarification on

t hat .

CHAI RPERSON GRI FFI'S:  Okay. Believe ne,
we have studi ed your submi ssion on that. | think we
are well-aware of what the issueis init. It may be
-- well, there it is. W need to renedy it for the

next neeting. M. Etherly?

BOARD MEMBER ETHERLY: It woul d per haps be
my suggestion, M. Chair, | think, one, we appear to
have sonme agreenent on the i ssue of a continuance. So
| think everyone is in agreenent that we're not noving
forward today. It woul d perhaps be ny desire to offer
alittle bit of a conprom se scenario here. | have

heard that at the outset 30 days would not be
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di sagreeable to the applicant, at m ni num

| think, as we have discussed alittle bit
at our earlier proceeding and as we continue to hear
through testinony today in sonme of the witten
subm ssions on the part of the ANC, we still do have
sonet hing of a question of fact regardi ng whet her or
not notice has gone out sufficiently. 1It, perhaps,
woul d be ny inclination to | ook at a sonewhat | onger
period of time. |'mperhaps not inclined to go a ful
60 days, because | think this Board, obviously, has to
bal ance a little bit, one, the applicant's desire to
nove forward with sone type of resolution, but also,
two, the concerns on the part of the community with
regard to having enough opportunity to prepare
testinmony to support opposition or what have you.

V5. DOUGLAS: Ri ght. | agree with you
very rmuch

BOARD MEMBER ETHERLY: So it m ght perhaps
be ny suggestion, M. Chair, of |looking at a mddle
poi nt between the 30 and the 60, but perhaps going a
little farther than the 30 days. But | want to echo
what the Chairman said that that would be tinme that
coul d be very valuably spent.

M5. DOUGAAS: | understand.

BOARD MEMBER ETHERLY: In terns of further
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di al ogue between the conmunity and the applicant and,
you know, whet her you reach sone type of resol ution or
not. It may be the case that all of these mnds wll
not come to an agreenent on what happens at this
subj ect property. And that's okay.

M5. DOUGLAS: Yes.

BOARD MEMBER ETHERLY: But | would think
that perhaps alittle | onger than a 30 day tinme frane,
perhaps a 40 or 45 day tine franme --

M5. DOUGLAS: Right.

BOARD MEMBER ETHERLY: -- would be
sufficient, M. Chair.

CHAI RPERSON GRI FFI'S: I ndeed. Okay. It
seens | i ke we have three, certainly the applicant, M.
Dougl as have indicated, and also the Council Menber
requesting a continuance of this. M. Etherly brings
sonme good conprom se that fits well into our schedul e,
t 0o.

M5. DOUGAS: Thank you.

CHAI RPERSON CGRI FFI' S: W'l start at 30
and see where we go. |It's probably closer to 45 as he
is indicating.

M5. DOUGAS: (kay.

CHAI RPERSON CGRI FFI S: Let's check our

schedul es on this.
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M5. DOUGAS: Thank you.

CHAI RPERSON GRI FFI'S:  Where are we? We're
at 7. Hows July 5" ook, Ms. G ordano?

M5. DOUG.AS: How many days is that, July
5'" that you're saying?

CHAI RPERSON GRI FFI' S:  Days? | don't know.

M5. DOUGAS: Yes. Well, could you just
tell us how many days out, please?

UNI DENTI FI ED SPEAKER: It's nore than 30.

CHAI RPERSON GRIFFI'S: It's nore than 30.

M5. DOUGLAS: Huh?

CHAI RPERSON GRIFFIS:  It's all of June,
whatever is left in May and the first week of July.

BOARD MEMBER ETHERLY: It's somewhere in
t he nei ghborhood of 37 to 40 days.

CHAI RPERSON GRI FFI'S:  Yes, it's about 40
days.

M5. DOUGLAS: Ckay. Thank you.

CHAI RPERSON GRI FFI'S:  And the only reason
why I"mgoing thereis, quite frankly, if it's not the
5" it's Qctober and that doesn't --

M5. DOUGLAS: (kay.

CHAI RPERSON GRI FFI S: From our schedul e
and from what we need, it may please sone folks to

think of that date. It doesn't please ne having to
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reviewall the information again to be prepared. The
Board doesn't like to continue cases for nunerous
reasons, but the one nost --

M5. DOUGAS: | understand. | appreciate
it. I'"msure the conmunity appreciates the extension.

CHAI RPERSON GRI FFI'S:  Ckay. So what we
can do is we'll do it on the 5'". W do have other
cases in the afternoon. They should go fairly quickly
and then we'll get to this one. Very well. What el se
do we have? M. Etherly?

BOARD MEMBER ETHERLY: It m ght perhaps be
useful, M. Chair, to speak briefly to the issue of
notice and any kind of guidance that the Board m ght
want to offer, so we don't necessarily have to address
that issue again on the 5'". | mean, |'mopen to any
suggestions that the applicant and/or the ANC ni ght
have or once again we want to encourage maybe a little
bit of dial ogue anong the Board around how we, to the
extent possible, address this issue of notice, so we
don't have to deal with it on the 5'"

MB. GIORDANO.  Right. If | may, M.
Chair, it's not typically required for a continuance,
but 1'm happy to send out a Public Hearing notice to
the 200 foot property owners, even a little bit

beyond, if M. Douglas feels that would be hel pful.
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CHAI RPERSON GRI FFI'S: Ms. Dougl as, do you

think it's the mailing nowthat is attracting people's
attention or there are other neans of which notice is
going to be provided?

M5. DOUGAS: Well, we will do everything.
W' ve done wal ki ng, skating, riding, whatever.

CHAI RPERSON GRI FFI S: Right. So you're
saying you're getting the word out, right?

M5. DOUGLAS: We're getting it out in the
mail and also it's been whatever neans that it can,
because it's short notice that we can do.

CHAI RPERSON GRI FFI'S:  Okay.

M5. DOUGAS: So --

CHAI RPERSON @RI FFI S: Ms. G ordano, |
think you ought to repost the property with the new
date for the next hearing.

M. G ORDANO.  Ckay.

CHAI RPERSON GRIFFI'S: Is that all right?

MS. DOUGLAS: July the 5'", right? Yes.

CHAlI RPERSON GRI FFI' S: Yes.

M5. DOUGLAS: Yes.

CHAI RPERSON GRI FFI S: kay. That way
anyone wal king by the notice, they're going to know
when to be here.

M5. DOUGLAS: Can | just ask the conmunity
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woul d they be in favor of that for a mnute, please?

CHAI RPERSON GRI FFI'S:  Can you do what ?

M5. DOUGLAS: May | ask the community is
that feasible with them because | know they are the
ones that have been dealing with the property owners.
May | ask them a question is that okay with thenf

CHAI RPERSON CGRI FFI'S:  Ask the conmunity a
guestion?

MS. DOUGLAS: Yes, because we represent
the community.

CHAI RPERSON GRI FFI'S:  That's going to be
a great feat. That's like talkingtothe -- | want to
talk to the world.

M5. DOUGAS: Well, you know.

CHAI RPERSON GRI FFI'S: 1'msorry. Wat do
you want to ask?

M5. DOUGLAS: | just wanted to address the
community are they -- is that good enough for them
| just want to ask the question.

M5. G ORDANG Posting and a mailing.

M5. DOUGLAS: Posting and the mailing,
right.

CHAI RPERSON GRI FFI S: Posting and a
mai | i ng?

M5. DOUGLAS: Right.
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CHAI RPERSON GRIFFI'S: But the mailing is

goingtogo -- all right. There it is. M. G ordano,
what we're going to ask is, what's interesting about
this site and, of course, our regulations, past
procedure may not have followed this, but in |arger
sites often tinmes it's the center and a radius of 200
feet. W would ask you that, in this particul ar case,
that you go 200 feet fromthe property lines. And so
this will probably pick up as we have assessed half a
block in each direction, so there are several nore
houses that would be involved in that.

M5. Q ORDANO. That's fine. W can get it
out tonorrow.

CHAI RPERSON GRI FFI'S:  Okay.

M5. GORDANG And it's not a very |long
list.

CHAI RPERSON GRI FFI'S:  No, exactly.

M5. G ORDANO | nmean, it's certainly
smal l er than the people in this room

CHAI RPERSON GRI FFI' S:  Exactly. Okay. W
need to get that in as quickly as possible. You're
going to have this office mail them out? |Is that
correct? Are you going to mail it? This is what |
propose. Wy don't you do it, why don't you mail it,

why don't you just submt the list of the addressees
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that you have nmil ed to?

M. G ORDANO.  Ckay.

CHAI RPERSON GRI FFI'S:  Way don't you give
it to the ANC and just submt it into the record? W
won't need to have this discussion again, because
everyone is going to know about it. And we'll nove
ahead fromthere.

Ms. Bailey, are you aware of any other
prelimnary matters for our attention?

MS. BAILEY: Yes, M. Chairnan.

CHAI RPERSON Rl FFI S: She is. She is
awar e of one other one. |I'msorry to cut you off, Ms.
Bailey. W have had a subm ssion, Exhibit 45. |It's
dated April 9 froma Jeannie Knox, and it is a request

for party status. M. G ordano, are you in receipt of

t his?
M5. G ORDANO No, | have not seen this.
CHAI RPERSON GRI FFI'S: I's Ms. Knox present ?
M5. DOUGAAS: Yes, she is. M. Knox?
CHAI RPERSON GRI FFI'S: Do you want to cone
up for a quick second, please? First of all, M.

Knox, actually, why don't you just state your nanme and
address for the record?
M5. KNOX: Yes, ny name is Jeanni e Knox.

My address is 32 46'" Street, N E
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CHAI RPERSON GRI FFI'S:  And you do realize

that if I"'mnot mstaken, this is not tinmely filed?

MS. KNOX: |'msorry?

CHAI RPERSON CRIFFI'S: This isn't atinely
filed request for party status.

M5. KNOX: It wasn't tinmely? It was ny
understanding that it shoul d have been filed within 10
days of the hearing. |Is that not correct?

CHAI RPERSON GRI FFI'S:  That is correct.

M5. KNOX: Ckay.

CHAI RPERSON Rl FFI S: O the first
heari ng.

M5. KNOX: The hearing -- sorry?

CHAI RPERSON Rl FFI S: O the first
heari ng.

M5. DOUGAS: No, you said after here --
that was after the hearing.

CHAI RPERSON GRIFFI'S:  Is that right?

M5. DOUGLAS: W didn't get the notice, so
how could they have known about the first hearing?
She didn't get the notice.

CHAI RPERSON GRI FFI' S:  What was t he dat e of
our first hearing?

MS. DOUGLAS: April 19'"

UNI DENTI FI ED SPEAKER: But it was recei ved
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CHAI RPERSON GRIFFIS: It cane into this
office on May 10'"

M5. KNOX: It cane into this office on
May, yes, it should have. | brought it into -- hand

delivered it on May 10'" to ask for party status for

this particular hearing. | had no idea of the first
hearing at all, so -- because | wasn't notified by the
appl i cant.

CHAI RPERSON GRI FFI'S: Al right.

M5. KNOX: I'"m one of the honmeowners
within the 200 foot range that was not notified. |
submtted nmy letter to that effect indicatingthat al
residents on the 46'" Street block with even addresses
were not notified.

M5. G ORDANO Can | just ask whether you
were at the previous hearing?

M5. KNOX: Yes, | was. And the reason
was there, | was notified by the ANC, a little flyer
delivered to ny home address.

CHAlI RPERSON GRI FFI' S: Yes.

M5. KNOX: Two days before the hearing and
that's the only way | knew about it.

CHAlI RPERSON CRI FFI S: Al right. But

we're confusing the issue. | just asked you why it
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wasn't 10 days prior to the hearing --

M5. KNOX: Ckay.

CHAI RPERSON GRIFFIS: -- in calling this
case.

M5. KNOX: And | thought --

CHAI RPERSON @RI FFI S: And you said you
didn't know about the first one, but you were here.

M5. KNOX: | was here and, as | nmenti oned,
the way | knew about it was that the ANC --

CHAI RPERSON GRI FFI S: But that doesn't
matter, necessarily.

M5. DOUGLAS: Yes, it does matter.

CHAI RPERSON GRIFFIS:  W'Ill get to that

i ssue.

M5. DOUAAS: It does matter.

UNI DENTI FI ED SPEAKER: It does natter.

CHAI RPERSON CRI FFI S: | understand it
matters.

M5. KNOX: Ckay. But I'mnot getting the
poi nt .

CHAI RPERSON GRI FFI' S: W t ake one i ssue --
pl ease, please, let ne finish. W take one issue at
atine. This is alegal procedural regul atory issue.

M5. KNOX: Ckay.

CHAI RPERSON GRIFFI'S:  There is a filing

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

204

dat e.

M5. KNOX: Ckay.

CHAI RPERSON GRI FFI S: For a request for
party status.

M5. KNOX: Al right.

CHAI RPERSON GRI FFI S: It was not tinely
filed.

M5. KNOX: Ckay.

CHAI RPERSON GRIFFIS: I'mtrying just to
assess why it wasn't. You indicated to ne that well,
you didn't know about it and you weren't notified.

M5. KNOX: Ckay.

CHAI RPERSON GRI FFI'S:  But you were here.

M5. KNOX: Right.

CHAl RPERSON GRI FFI S: Because you were
notified other ways. Your tineliness of filing may
relate towhy it wasn't in, although it doesn't really
make a | ot of sense to ne.

M5. KNOX: Ckay.

CHAI RPERSON GRI FFI' S:  That you coul d make
it here, but you are, essentially, saying but the
applicant didn't tell ne to be here, soneone el se did,
that's why | didn't put nmy request for party status
in.

MS. DOUGAS: She didn't know about it.
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M5. KNOX: | didn't know about the hearing

in tine.

M5. G ORDANO M. Chairman, can | make a
suggestion? Maybe this is sonething we shoul d take up
at the next hearing.

CHAI RPERSON GRI FFI'S: R ght.

M5. G ORDANO That way |I'I1 have a chance
to review the request.

UNI DENTI FI ED SPEAKER:  Don't change it.

M5. KNOX: In additionto that, in reading
t he Zoni ng Rul es and perhaps | msread them it didn't
i ndicate whether | should have applied for party
status for the first one or the second one or any
t hereafter.

CHAI RPERSON @RI FFI S: Ri ght . And |
understand. Listen, it gets nore conplicated as we go
in.

M5. KNOX: |'m sure.

CHAI RPERSON GRI FFI S: That's why we're
just trying to get the first one out of the way and
t hen nove on. Ms. G ordano, | amanenable to do that
if we could take Ms. Knox and treat her as a party
until we get there to actually decide. Meaning, as
you proceed that in the filing --

MS. G ORDANC |'ll serve her.
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CHAlI RPERSON GRI FFI'S: -- she woul d be in,

you woul d serve on Ms. Knox. In which case, what we
could do is allow the applicant tinme to review this
and then we can assess this as a first prelimnary
matter that conmes forward. So, in a sense, Ms. Knox,
at this point, we would have the Board establish that
you woul d be served on everything that was fil ed.

M5. KNOX: | appreciate that.

CHAI RPERSON GRI FFI S: kay. Board
Menbers, any opposition to that?

VICE CHAIR M LLER:  No.

CHAI RPERSON GRI FFI S: M. Jeffries, you
okay with that? You want to run through the party
st at us now?

M5. DOUGLAS: You are excused. You're

excused. He's in foll ow up.

CHAI RPERSON GRI FFI S: Very well. Ms.
Knox, | would like to proceed in that fashion.
Meaning, also, in that respect that you wll --

anything that you decide to file into the record,
al though we're not anticipating that you woul d, Ms.
Knox, are you anticipating that you woul d?

MS. KNOX: |'msorry?

CHAI RPERSON GRI FFI S: | ndeed. Are you

anticipating that you are going to do additional
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filings into the record before the next hearing?

M5. KNOX: Possi bly.

CHAI RPERSON GRI FFI'S:  Okay. In the sane
respects that you are being treated as a party, you
have not been established as a party in this case.

M5. KNOX: Certainly.

CHAI RPERSON GRIFFIS: W' ll take that up

on the 5'"

M5. KNOX: Yes.

CHAI RPERSON GRI FFI' S:  But as you ar e bei ng
treated as a party, you will be served all those

subm ssions by the applicant and the ANC t hat submt.
| would ask, | actually would require that you al so
serve on all the others information that you will put
into the record. |Is that understood?

M5. KNOX: Definitely.

CHAI RPERSON GRI FFI S: Excel | ent. kay.
Before you all Ieave then, you need to change
addresses and notice of how you want to be served.

M5. DOUGAS: | have sonething to say.

CHAI RPERSON GRI FFI S: If you have an
addr ess where t hings should go and how t hat shoul d go,
make sure that the applicant knows that, so that you
don't have any delay in getting that.

MS. KNOX: That's under st ood.
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CHAI RPERSON GRIFFIS:  Very well. W'l]|

proceed in that fashion. Did you have one other
t hi ng?

M5. DOUGLAS: Yes, | just wanted to say
that the posting at the Metro Center Station reads --
stated that specific -- there was no specific reason
for the next neeting. So that didn't -- also wasn't
clear or clarified in order for people to be notified
as well when the neeting was going to be.

CHAI RPERSON GRI FFI S: ' m not sure what
you are asking.

M5. DOUGAS: Well, the posting, they put
a post up there saying when a hearing is supposed to
be for public notice.

CHAI RPERSON GRI FFI'S:  Sure, sure.

M5. DOUGLAS: Well, it didn't say when the
date of the hearing would be. So there was no
clarification on that.

CHAI RPERSON GRI FFI'S:  Ch, so the date of
the continued hearing wasn't on there? Is that what
you' re sayi ng?

M5. DOUGLAS: No, neither one. There was
not hi ng up there saying that.

CHAI RPERSON CGRIFFI'S: Ckay. So that is

what you're saying?
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MS. DOUAAS: Yes, and also | --

CHAI RPERSON GRI FFI'S: Ms. G ordano, you're
going to repost this and you're going to establish, of
course, the relief that's being requested and al so the
new date of the 5" of July in the afternoon and it
all will say as it should and it does where the Public
Hearing takes place. Excel | ent. Ckay. Anyt hi ng
el se?

M5. DOUGLAS: | was wondering can | object
so that Ms. Knox can continue and that you all won't
throw out the -- object the applicant's request that
t hey can accept what Ms. Knox is. 1Is that what you're
sayi ng?

CHAI RPERSON GRIFFI'S:  I'm sorry, what?

M5. DOUGLAS: Are you saying that you're
accepting what Ms. Knox, her testinony?

CHAlI RPERSON CRI FFI S: No. We haven't
established party status in this case, at this point.

M5. DOUGAS:  True.

CHAI RPERSON GRI FFI'S:  W're going to take
that up on the 5"

M5. DOUGLAS: Well, we canread -- | think
| can object to that, because the applicant --

CHAI RPERSON GRI FFI'S:  Actual Iy, we're not

going to take it up until the 5"
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M5. DOUGLAS: (kay.

CHAI RPERSON GRIFFIS:  So hold all those
stat enments.

M5. DOUGAS: All right.

CHAI RPERSON GRI FFI'S:  Ms. Bail ey, are you
aware of any other prelimnary matters?

MS. BAI LEY: Not at this time, M.
Chai r man.

CHAl RPERSON GRI FFI S: Does anyone el se
have any other prelimnary matters for our attention?

MS. DOUGLAS: No.

CHAI RPERSON CRI FFI S: Very well. Ms.
Knox, thank you very much.

M5. KNOX: Thank you.

M5. DOUAAS: Is this it?

CHAI RPERSON GRI FFI S: Dd you have a
coment, sir?

MR RANDALL: Yes, sir.

CHAI RPERSON GRI FFI'S:  Come up qui ckly.

M5. DOUGLAS: Dd you want to say
sonet hi ng? Cone forward.

CHAI RPERSON GRI FFI'S:  You have to speak
into the m crophone.

M5. DOUGLAS: So we're leaving our

testinmony until the next tinme?
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CHAI RPERSON GRI FFI'S:  That's right.

M5. DOUGLAS: (kay.

CHAI RPERSON CGRI FFI' S: That's right. So
for everyone's understandi ng, we are not hearing this
case this afternoon. W have now set this for the 5"
of July. And so we will continue with that and have
everyone cone forward. But if there are procedura
guestions?

UNI DENTI FI ED SPEAKER:  What tinme?

CHAI RPERSON  GRI FFI S: An  excel | ent
guestion, the question is what tine. In the
af ternoon, our afternoon session is scheduled to start
at 1:00. W do have two other cases that should be
short in that, so | would inmagine by 3:00 we would
call this case. Yes, sir?

MR. RANDALL: Thank you, M. Chairman. M
name is Leo Randall .

CHAlI RPERSON GRI FFI' S: Yes.

MR. RANDALL: And | reside at 4546 Eads
Street, E-A-D-S Street, N E., Washington, also in the
nearby area of this concern. | heard it nmentioned
several tines that we are concerned about peopl e that
are 200 feet within the question, the thing that's in
guestion. Is that right?

CHAI RPERSON GRI FFI S: Ri ght. And 1'11
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clarify for you in terns of notification is a big
issue in every single case that we have. And this is
the bottomline. In our regulations, we have specific
requi renents that the applicant nust proceed with and
there are timngs on that and two types. But the two
nost i nportant types that we do for notificationis a
mai | ing and our regulations state that all property
owners within 200 feet of the property are mailed
notice of the hearing. And then we have the posters,
the big orange placards that are set on the property.

It has been ny experience on this Board
that the placards are the nost inmportant notification
that we have, because that's what people wal k by.
Whet her they live right next door or not, that's what
peopl e cone and go, see and that tells you exactly the
relief and the date and where the hearing is going to
be.

MR. RANDALL: Thank you. M. Chairnman,
t he magni tude of this situation here would affect nore
than just 200 feet.

CHAI RPERSON GRI FFI'S:  Exactly.

MR. RANDALL: That's my concern

CHAI RPERSON GRI FFI' S:  Exactly. And |l et ne
tell you also that we don't preclude anybody from

comng in and participating at hearings. You don't
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have to be within a 200 foot radius. If you have
testinmony to provide that will informthis Board in
its decision, then we encourage everyone to cone down.
So it does not directly link to the notification. |I'm
goi ng to take a coupl e nore qui ck procedural questions
on this whole notification.

MR. PACE: It's just regarding the notice.

CHAI RPERSON GRI FFI'S:  Okay. You have to
be up at the table. You have to be on a m crophone.
And then we have to nove on. Thank you very mnuch.

MR. RANDALL: Thank you, M. Chairman.

CHAl RPERSON GRI FFI S: | appreciate you
bringing that to our attention. Yes?

MR. PACE: Just a quick question about the
noti fication.

CHAI RPERSON GRI FFI'S: Sure.

MR PACE: Tracey Pace, 17 46'" Street,
S. E. | just wanted to know how if it's stated, if
it's customary for the reason for the hearing to take
place to be posted at -- on these placards at the
Metro Station?

CHAI RPERSON GRI FFI'S:  You nean t he zoni ng
relief that's being requested?

MR PACE: Yes, | guess.

CHAI RPERSON GRI FFI'S:  Yes.
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MR. PACE: Whatever the reason for the --

CHAI RPERSON GRI FFI'S:  Absol utely.

MR PACE: Because | think | recal
sonet hi ng about an office building as the reason for
the nmeeting. And that sort of is msleading about
what the actual hearing is going to be about.

AUDI ENCE MEMBERS:  Yes.

CHAI RPERSON GRI FFI'S:  Okay.

VR. PACE: | nmean, we're clearly
di scussi ng an of fender services building. So why --

CHAI RPERSON GRIFFI'S:  This is what your
placard is going to read. |It's going to say "Relief
sought pursuant to 11 DCMR 3104.1, for a specia
exception to allowconstruction of an of fi ce buil di ng,
not neeting the parking requirenents under section
2107, not nmeeting the roof structure setback
requi renents under subsection 411.11 and parking | ot
subsection 213 at prem ses 4500 Benning Road, N E."

And what your statenment is yes, what does
t hat nean to ne?

AUDI ENCE MEMBERS: Yes, right.

CHAlI RPERSON GRI FFI' S: Yes.

MR. PACE: And there may be sone --

CHAI RPERSON QR FFI' S: I totally

under st and.
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MR. PACE: -- regulatory | anguage.

CHAI RPERSON GRI FFI'S: Sure.

MR. PACE:. That has to be as you read it.

CHAI RPERSON GRI FFI S: That's exactly
correct.

MR. PACE: Ckay.

CHAI RPERSON GRIFFI'S:  That is the relief
that's being sought. That's the application. That's
the relief. That's the Zoni ng Regul ati ons.

MR PACE: Yes.

CHAI RPERSON GRI FFI'S: W don't enbellish
t hose. W don't editorialize. W don't say, you
know, this is the nost stellar architecturally award
Wi nni ng design proposed for this site or we don't say
this is the worst thing | could ever inagine ever
com ng to ny neighborhood. It is straight. |'mnot
a |lawyer, but, you know, it's just dry legal stuff
that we have to put on these placards and that's what
it is.

MR. PACE: And | guess the same applies
for the mailings?

CHAI RPERSON GRI FFI'S:  That's correct.

MR. PACE: Ckay.

CHAI RPERSON  GRI FFI S: That's correct.

Just think about it if we had to craft all these
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creatively and fl ourishing designs and narratives and
then wite themall out and then people woul d object
that I didn't know exactly what it was. Ckay.

MR. PACE: Ckay. Thank you.

CHAI RPERSON GRI FFI'S: Yes?

M5. MESIDOR. My nane is Ceve Mesidor
| live on 29 46'" Street, S.E., literally less than a
one minute walk to the Metro Stati on.

CHAI RPERSON GRI FFI'S:  Okay. kay.

M5. MESIDOR: And the only reason | knew
about this hearing was accidentally, because |I was
dropping off a gift to a baby shower and happened to
hear tal ki ng. So | have never gotten any notice.
And, obviously, that's been tal ked to death. But what
is the penalty for the applicant, as you call them
who want to cone into ny community for failing to
i nform me?

Because it seens that they have got
t remendous conti nuances, but there has been no penalty
for themto not conply with the rules. And it seens
that the ANC, the burden of inform ng seens to fall on
the ANC, while they can be seen nore in ny comunity.
There has to be sone penalties and are they being
i mpl enent ed?

CHAI RPERSON GRI FFI'S:  Right. Believe ne,
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| fully understand. |In this application and a | ot of
applications and applications in my own nei ghborhood
where there is frustration that people nmay not know
exactly what's going on. Firstly, we don't have the
authority or the ability to penalize sonebody or fine
t hem W can't necessarily flat out deny an
application without hearing it just based on the fact
that notification wasn't provided.

So what we do is we take that under great
advi sement. A continuance is a penalty in nost of
t hese cases. | don't know whether it is or not, but
you' ve heard the applicant's representative say that
the actual feasibility of this, the potential that
this will go or not go will depend on how long this
has to sit through all these processes. So there is
sone penalty for not having it all together and not
bei ng able to proceed in one day.

O her than that, we take it very seriously
and we do, as | said, why we have it noticed in
several ways, we al so give notice to the ANC. The ANC
has a responsibility to, in representing its
comunity, spread the word further out than we will be
able to. So |l think it's not perfect, but we have to
deal with what we have. And the inportant thing is

you did find out and you are going to participate.
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And so we're going to see you

M5. MESIDOR:  Accidentally, though.

CHAI RPERSON GRI FFI'S: Wl l, on the 5'"

VICE CHAIR M LLER: M. Chairman?

MS. Tl NGl NG CLEMVIONS: M. Giffis, ny
guestion is actually it's a good segueway to ny
guestion. | believe |I renenbered reading in the --
al t hough you have the book of the Zoni ng Regul ati ons
that, in fact, if the applicant fails to properly
notify all property owners within a 200 foot radius,
that that is, in fact, grounds for a denial of their
appl i cation.

And when we got the list from-- when we
went through the maps for maps and titles, we found
sonme 38 property owners that were listed, actually
it"'salittlenore, | thinkit's 44, the applicant sat
here at the l|ast hearing and attested that she was
certain that they had properly notified all property
owners.

CHAI RPERSON GRI FFI'S: R ght.

MS. TI NGLI NG CLEMVONS: I n addition to not
noti fying the property owners on the even side of the
bl ock, sone of whom purchased their properties from
Metro, they failed to notify the bank that's | ess t han

25 yards fromthe proposed site, which is actually the
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bank fromMarshall Heights. So | fail to see howthey
could attest that they had properly notified the
property owners. And that appears to be nore than
just a slight oversight. And | believe that your
regul ati ons say that those are grounds for a deni al of
their application.

UNI DENTI FI ED SPEAKER:  Ri ght.

CHAI RPERSON CGRI FFI' S: Where? \Wat section

in the regul ati ons?

M5. TI NGLI NG CLEMMONS: | would have to
| ook in the book. |I'msure M. My has it.
CHAI RPERSON GRIFFI'S: Right. | think you

may be confusing it in terns of the acceptance of the
application. Wen you put together all your paperwork
and it goes to the Ofice of Zoning, the Ofice of
Zoning has to check off certain things that are net.
The requirenents that are net and one of the
requirenents is posting and witten notification. W
have affidavits of the posting and then we have the
entire text addresses put into the record. And so in
order for an application to be ready to go, ready to
be heard from the hearing, it would need to conply
with all of that.

M5. Tl NGLI NG CLEMVONS: Actually, here it
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CHAI RPERSON GRI FFI'S: Okay. There it is.

MS. Tl NGI NG CLEMVMONS: The instructions
of the application filed by WVATA specifically state
that "Any notice of application for action provided in
the District of Colunbia Zoning Regulations 11 DCWVR
Zoning, that is not conpleted in accordance with the
following instructions, shall not be accepted. And
required information to be submtted when maki ng an
application subm ssion includes: (F) The nanes and
mai | i ng addresses of the owners of all property within
200 feet."

CHAI RPERSON GRI FFI'S:  The application is
ready or it isn't ready to go. It doesn't nean an
automatic denial .

UNI DENTI FI ED SPEAKER: It said it shal
not be --

M5. TI NGLI NG CLEMMONS: It says shall not
be accept ed.

UNI DENTI FI ED SPEAKER: It shouldn't even
be accept ed.

CHAI RPERSON GRI FFI'S:  Yes, | understand
that. | understand. There's a difference of opinion
in terns of --

AUDI ENCE MEMBERS: (Al tal king.)

CHAI RPERSON GRI FFI'S:  Okay. Let me put it
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to you here. I"'m not trying to get away wth
anything. I'mnot trying to nove this along. Listen
tonme and listento ne clearly. If youreally want to

get into the substance of the facts of what's goi ng on
here, then do. Look at the ANC and what they have
submitted in ternms of their representation. There is
a difference of opinion from the applicant and the
community of what notification and what shoul d have
been notifi ed.

The Board has not definitively decided
what is correct or not correct. W haven't even
brought this up. Wat we're trying to do i s nake sure
that everyone is ready to go and we can get into this
i ssue and |l ook at it. Look at where the notification
is sent fromin the past procedure. |f you want to be
i nformed and you want to actually hold a very strong
opinion on this, that's inportant to do and we wll
pi ck this up.

But you need to be i nfornmed on each of the
si des and each of the issues that are being put up.
The ANC is making a case to the fact that their
notificationis required to be 200 feet fromthe line
of the property, the property Iine. There is a strong
opinion that that is a correct reading of our rules

and regul ati ons. The regulations of notification
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There is past procedure that says that you pick a
point in the center of the property and you notify 200
feet with a radius of the property.

How do you establish a radius? |If anyone
wants to argue definitively of what is the correct way
or not the correct way, | would be happy to hear it as
a prelimnary matter. But to walk away from here
thinking that the Board or ne, nyself are trying to
push this in one direction or not, woul d be incorrect.
| want you to take a | ook at exactly what is being
submtted into us and we wll make a decision. No
deci si on has been nade on this issue, at this tine.

What else do we have in terns of the
prelimnary matter for this case that | can help
answer ?

M5. TI NGLI NG CLEMVONS:  Ckay. Well, that
didn't really sound Ii ke an answer to ne. The probl em
is that they had to go past some of the effective
properties that they did not notify.

CHAI RPERSON GRI FFI'S: | under st and.

MS. TINGI NG CLEMVMONS: And the notified
ones on the --

CHAI RPERSON GRIFFI'S: | fully understand
t he issue.

MS. TINGLING CLEMMONS:  And this matter
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was actually taken up at the |ast hearing.

CHAI RPERSON GRI FFI'S: And under st and t hat
t he Board --

M5. TING.I NG CLEMMONS: When you denied
the ANC s application for a postponenent of the
hearing on April 19'"

VICE CHAIR M LLER. Can | say sonet hi ng?
Can | just junmp in here, because we haven't even had
a lunch break and we really need one. So what | want
to say -- no, and | know you have been waiting. What
| want to say is the applicant is going to be
noti fying again, so all this discussion may be noot at
this point. The applicant is going to notify in
what ever manner it deens appropriate. And at the next
hearing, if you all think that notice is inadequate,
that would be the tinme to address the Board on that
subj ect .

It seens like, at this point, it's noot.
It's a waste of tinme. It doesn't matter. They are
going to be notifying again. W're not hearing the
case right now W're continuing it until the next
tinme.

M5. TINGLI NG CLEMVONS: Well, then nmaybe
the appropriate question is where do we go to insert

a condition that applies penalties to applicants who

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

224

fraudul ently submt applications and do not followthe
rul es and regul ati ons of the Zoning Conm ssion?

CHAI RPERSON QR FFI S: The Zoni ng
Comm ssion, they would wite it in the regul ations.
|"mtotally serious. There's no -- we would need the
regulations that would point to this Board that we
have the jurisdiction authority to, one, deny, to levy
penalties on. | want to do it. | don't know how I
could do it.

IVS. T NGLI NG- CLEMMONS: But do |
understand that M. Jeffries is the Zoni ng Conm ssi on
representative?

CHAI RPERSON GRI FFI' S: Yes.

M5. TINGLI NG CLEMMONS: And that's who we
shoul d contact?

CHAI RPERSON GRI FFI'S:  That's right.

M5. TINGING CLEMVONS: | would like to
get a card contact before we | eave here. Thank you.

CHAlI RPERSON CRI FFI S: It would be the
O fice of Zoning. This is the | ast piece and then we
need to nove on. Thank you, Ms. Knox.

M5. BROAN:. My nanme is Yevette Brown and
| live at 4511 Dix Street within the radius that you
are tal king about.

CHAI RPERSON GRI FFI'S: Sure.
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M5. BROAWN: In terns of notification why

can't it be specific of what they are putting up?

CHAlI RPERSON GRI FFI' S: Yes.

M5. BROWN: That's all. | nean, why can't
it be specific when they notify us or they notify
anybody, because we do have a | ot of seniors who don't
read their mail. You know, they rely on children and
grandchildren to take care of their matters.

CHAI RPERSON GRI FFI'S: R ght.

M5. BROMN: They will show up for these
nmeet i ngs.

CHAI RPERSON GRI FFI'S:  Right.

M5. BROMAN. But ot her people take care of
their matters.

CHAI RPERSON @RI FFI S: What would be
suggested to fix that?

M5. BROWN. So if they see office building
-- well, if they see the notice is saying we want --
they want to put up an office building --

CHAI RPERSON GRI FFI'S: R ght.

M5. BROMWN -- nost of us are going to
think probably a doctor's office or senior citizen
pl ace.

CHAI RPERSON GRI FFI'S:  Sure, sure.

M5. BROMWN: But anything you -- | nean,
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let's face it. It's not l|ocation, but when you say
anything that's concerning crimnals, there is a fear
factor.

CHAI RPERSON GRI FFI' S:  Ckay. So you want - -

M5. BROAN: So you want to put sonething
i n our nei ghborhood, be specific.

CHAI RPERSON GRI FFI'S: More specificity --

M5. BROMN: Yes, so that we can nake an
honest opi ni on about what we really want.

CHAI RPERSON GRI FFI'S:  -- of use and what
is actually happening. | don't disagree with you.

M5. BROAN: And | think people, not just

our comunity, | think all the conmunities people
shoul d be made to be specific. If | voted for you,
woul d have to put Chair. I"'m not going to say |'m

voting for you to be the President of the United

States. | have to be specific.

CHAI RPERSON GRI FFI'S: | see.

M5. BROWN: If you're a D.C. Council
Menber, | have to be specific. So it appears that we

have been dunped on or gotten over, because we are
supposed to accept sonething that's not stating what
the true purpose is.

CHAI RPERSON GRI FFI'S:  Sure. (Good.

M5. BROWN: And | think that should be a
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part of their notification.

CHAI RPERSON CGRI FFI S: | think that's an
excellent point. And | think we can certainly take
that into consideration.

M5. BROWN: Thank you.

CHAI RPERSON CGRI FFI' S:  Thank you very much.
kay. Very well. Ms. Bailey, | believe we have
established then we will set this for the 5" of July.
This will be the only notice fromthis Board as to the
next schedul ed hearing. Qoviously, it wll be
factored in and additional mailings will go out and |
i mgi ne sone productive neetings will happen in the
community. There it is. Thank you all very nuch.
I'm going to have your guestions answered
procedurally. The Board is going to take 30 m nutes.
W're going to cone back and we'll get to the only
case that's left for the afternoon.

(Whereupon, at 2:40 p.m a recess until
3:44 p.m)

CHAI RPERSON GRI FFI'S:  Very wel | . Let's
resume our afternoon and call the next case.

MS. BAI LEY: M. Chairman, this is an
appeal and the nunber is 17285, it's of Patrick J.
Caronme and, as you know, it has been heard on several

previ ous occasions, and it is pursuant to 11 DCVR 3100
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and 3101 from the adm nistrative decision of the
Zoni ng Admi ni strator of the Departnment of Consuner and
Regul atory Affairs.

The appellant alleges that the Zoning
Adm nistrator erred by issuing Building Permt No.
B460927, dated April 23, 2004, allowing the
construction of a masonry retaining wall serving a
single-famly detached dwelling. The appel | ant
contends that the retaining wall violates the Zoning
Regul ations, including the side yard requirenents at
section 405, rear yard requirenents section 404 and
structures in open space requirenents section 2503.
The property is |ocated at 4825 Dexter Terrace, N W
It is zoned R 1-A It is known as Square 1381, Lot
806.

CHAI RPERSON @RI FFI S: Good. Thank you
very nmuch. Are we ready? It is ny understanding, of
the notes the last tinme left, that we are here to
finish this up today. W are going to hear rebuttal
testinmony and closings. |Is that your understandi ng?

MR. CAROME: Yes, that it, M. Chairman.

CHAI RPERSON GRI FFI'S:  Good.

MR. CAROMVE: | guess maybe there are just
one or two prelimnary nmatters, then I'mgoing to try

to very quickly put on sone rebuttal evidence and try
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to get through that very quickly.

CHAI RPERSON GRIFFI'S: W're very fond of
prelimnary matters.

MR. CAROVE: And then, yes, | will present
a closing argunent.

CHAI RPERSON GRI FFI'S:  Ckay. \What do we
have?

MR. CAROVE: The first prelimnary matter,
| guess it doesn't -- well, is that | was di sappoi nted
t hat the DCRA, which was directed to make sone filings
a week ago --

CHAI RPERSON GRI FFI'S:  Submi ssion | ate.

MR CAROVE: -- did submt one of them
filedit with the Board just this norning, faxed it to
me late | ast night, which were the answers to ny five
witten questions. They only answered two of the five
guesti ons. | think all five of the questions were
perfectly appropriate and | do think that M. Bello
ought to be directed to provide conplete answers to
the remai nder and that if there is sonething that is

said in those answers that | want to take issue with

that | be permtted to sinply nmake a witten
subm ssi on addressing those points, if | feel that
that's appropriate. I mean, | do think that those

five witten questions were pretty strai ghtforward and
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|"mvery surprised that they were able to only answer
two of them

CHAI RPERSON GRI FFI'S: Wl |, | think we can
keep the record open for a submttal on your response
to their responses to the questions.

MR. CAROVE: |'mprepared to deal with the
two questions that they did answer today.

CHAI RPERSON GRI FFI'S:  Okay.

MR. CAROVE: It's just the three that they
didn't answer that troubles ne.

CHAI RPERSON GRIFFI'S:  Well, there's not
much nore that we could do in terns of requiring the
Zoning Admnistrator to answer the questions
differently than was posed to them

MR. CAROVE: Right. They didn't answer it
at all, that's the problem

CHAI RPERSON GRI FFI'S:  They i ndi cat ed t hat
they could not answer or wuld not answer a
hypot heti cal questi on.

MR CARQOVE: That's correct. | think
hypotheticals actually are a very helpful way of
t hreshi ng out the issues.

CHAI RPERSON GRI FFI'S: Right. | guess the
point is that you have what they have answered.

MR. CAROVE: That's correct.
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CHAI RPERSON GRI FFI'S:  So you need to deal

with it as you wll.

MR. CAROVE: The second prelimnary matter
is that Ms. Bell told nme just a few m nutes ago that
it's still her intent, she is the counsel for the
DCRA, to nmake sone further witten subm ssion on ot her
poi nts, a subm ssion that was due | ast Tuesday, and
woul d just sinply object that the tinme has | ong since
expi red. She sought an extension after the deadli ne.
She has now nissed even the extension that she got.
| think it just is going to unnecessarily prolong this
matter for her to have yet another opportunity.

CHAI RPERSON GRI FFI'S:  You' re t al ki ng about

t he responses to the geotechnical engineer?

MR. CAROVE: |'mnot even sure what it is
that she wants to put out. She certain had -- she has
now had two full weeks since then. | would just ask

t hat the DCRA be closed off fromfurther subm ssions,
other than answering ny three questions if that's
sonmet hing that the Board would permt.

CHAl RPERSON Rl FFI S: Let's get to the
bottom of it.

MS. BELL: Good afternoon, |'m Lisa Bel
with the Ofice of the General Counsel at DCRA. M.

Caronme is correct. Unfortunately, we weren't able to
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provide the rebuttal st at enent . The  Zoning
Adm ni strator as well as the engi neer that he had been
wor ki ng on has been out of the office. One was sick
and one was having a baby. Not M. Bello having the
baby, but the engineer's wife had a baby, so they've
been out basically nost of |ast week and they really
have just conme back full speed today. So
unfortunately, | have not been able --

CHAI RPERSON GRI FFI' S: How nuch ti ne do you
need to respond?

M5. BELL: | can do that by Friday. And
by the way, that is why M. Bello' s response was on
Tuesday, because he was out | ast week, because he was
sick. So | understand that it places the Board in an
awkward position, but we would appreciate the
addi tional tine. | would like to rem nd the Board
t hat unfortunately we found out | ate, obviously, about
the testinmony fromthe expert and we really do think
it would be inportant for the Board, as the trior of

fact, to hear what our engi neer has to say with regard

to his testinony. We'll meke it brief.
CHAI RPERSON  GRI FFI S: Yes, | don't
necessarily agree. W did want to hear. "' m just

kind of worried about schedule now as we keep

prol ongi ng this, because we'll need responses to your
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response. And you are anticipating the engineer is
going to respond to the testinony of the geotechnical
engi neer, which would relate directly to what we're
| ooking at here. |Is that correct?

M5. BELL: Yes, and actually, | can just
tell you, you know, our position is that, obviously,
there was sone confusion about what building code
governed t he appeal.

CHAI RPERSON GRI FFI'S: R ght.

M5. BELL: We would like to clear that up,
because there was a m srepresentati on about what the
Zoning Adm nistrator testified to. That's the first
i ssue whether the BOCA Code applies or not. The
second issue that the engineer raised --

CHAI RPERSON Rl FFI S: |  thought we
answered that? But go ahead.

M5. BELL: Well, no, in his testinony.

CHAI RPERSON GRI FFI'S: Oh.

MS. BELL: You know, there was that
confusion. Then he also raised the issue about the
fact that the Building Code didn't apply to this kind
of structure at all.

CHAI RPERSON GRIFFI'S: | got you. Ckay.

MS. BELL: And so those kinds of things is

sonmething that our structural engineer is going to
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speak to.

MR. CAROMVE: Just so it's clear, | think,
this could potentially go on forever. |If Ms. Bell is
now going to put in further expert testinmony, |'m

going to then have to have a right to, you know, have
an expert conment on that. It will never end. She
had two weeks to do this. | think the record should
just close on this.

CHAI RPERSON Rl FFI S: | ndeed. And |
under st and.

M5. BELL: Well --

CHAI RPERSON GRIFFI'S:  But it won't go on
forever. You would have had the tinme to respond
anyway. This does el ongate that schedul e, but | think
we ought to leave it open until Friday. Friday we
will absolutely have it close of business, it will be
delivered and into the record. And |et's nove ahead.

MR CAROME: And then --

CHAI RPERSON GRI FFI'S: I n that respect.

MS. BELL: Thank you.

MR. CAROVE: And just so it's clear, then
| will have an opportunity to respond to that?

CHAlI RPERSON CRI FFI S: Yes, yes,
absolutely. Anything that is witten, put in by any

of the participants will be served on everybody and
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t hen responses. Let's try and keep it directly to
poi nt .

MS. BELL: Well, actually, I guess, | need
sone clarification about this, because | understand
that M. Carone believes that he should comment on
everything that has been presented, but what |
understand is it was the expert provided by an
i ntervenor.

CHAI RPERSON GRI FFI'S:  Right.

MS. BELL: And instead of the cross
exam nation, we're --

CHAl RPERSON Rl FFI S: Here's the way |
think about it. |It's going to be a lot easier to do
this all in witing, even though it seens like a | ot
nore scheduling. But let's put it as if everyone was
here now. W' ve just heard the expert geotechnica
engi neer.

MS. BELL: Right.

CHAI RPERSON GRI FFI S: You guys get your

engi neer and cross exam ne.

M5. BELL: Well, | wouldn't be presenting
our engineer. | guess the point I"'mtrying to nake is
we would just -- we were just going to draft our
objections in lieu of a cross examnation of a

witness. W' re not providing witness statenents.
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need - -

CHAlI RPERSON CRI FFI S: What would it be
t hen?

M5. BELL: Well, it would be our argunent
or our objections to the testinony provided by him

CHAI RPERSON GRIFFI'S: Soit's just alegal
obj ection?

M5. BELL: Wbuld you like us to franme it
as -- yes. Wuld you like us to frame it as a
statenent from our engi neer?

CHAI RPERSON GRI FFI'S: Wl |, that's what |
took it to be.

MR. CAROME: If it's nerely objections, |
don't see why Ms. Bell couldn't just do it right now.

CHAI RPERSON GRI FFI'S:  Yes, that's what |
woul d have to say.

MS. BELL: Well, because sone of it has to
do with the geogrid and the way the --

CHAI RPERSON GRIFFIS: But it seens |ike
you' re stepping over -- you are objecting to the fact
that the substance was not correct, which is getting
into sonewhat of testinony. You' re going to have to
prove why it wasn't. Wuldn't you agree?

MS. BELL: Yes, but --

CHAI RPERSON GRI FFI'S: I f you stood up now
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and said --

MS. BELL: Il wasn't -- | can provide a
statenent fromthe engi neer, but our plan was to have,
you know, his insight incorporated into our pleading.
Not necessarily a statenent by him but we can provide
a statement by himif you would |ike.

CHAI RPERSON GRI FFI'S: Wl --

MS. BELL: Do you see ny -- aml confusing
you nore?

CHAI RPERSON @RI FFI S: | do. No, you're
not confusing ne at all.

MS. BELL: On.

CHAI RPERSON GRIFFIS: I'mafraid |I' m not
bei ng understood. This will be new information and
that information will be generated by an engi neer in
DCRA. | can't see how !l wouldn't be able to -- how I

could preclude M. Carone fromresponding to that or
rebutting any new information that was comng in
Even though the nexus of that information cones from
a rebuttal of his initial testinony.

MS. BELL: Ckay.

CHAI RPERSON GRI FFI S: Does that make
sense?

M5. BELL: Yes, but can | just say that

after the Board has an opportunity to take a | ook at
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our response, if you could just keep that in |ight
before, you know, he gets a response?

CHAI RPERSON GRI FFI'S:  Sure.

VB. BELL: Because | really --
unfortunately, we're getting into the situation where
he woul dn't be cross exam ni hg ny cross examn nati on of
a W tness.

CHAI RPERSON GRI FFI' S: Wl |, he would i f he
was all here, if we were doing this in person and not
in witing.

MS. BELL: He woul d be cross exam ning the
W tness not my cross exam nation of the wtness.

CHAI RPERSON GRIFFI'S: It depends if your
cross exam nation then went to you presenting sone
sort of testinony in rebuttal or in part of your case,
it would be direct new information. Oherwise, it's
just a direct |egal objection.

MS. BELL: Ckay.

CHAI RPERSON GRI FFI'S: O which case, we
could take it up now and we could decide it.

V5. BELL: Ckay. I think | wunderstand
what you' re sayi ng.

CHAI RPERSON GRI FFI S: | understand what
you' re sayi ng and your objection to the substance of

which is part of their case presentation. And in
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order to persuade us on your objection of us believing
what they have said, you're going to provide
alternative information

MS. BELL: Yes, yes.

CHAI RPERSON  CRI FFI S: Vel |, t hat
alternative information is testinony in the record.

MS. BELL: Ckay.

CHAI RPERSON GRIFFIS: | can't see how he
can't address it.

MS. BELL: Ckay.

CHAI RPERSON GRIFFI'S:  And we're going to
doit all inwiting in tw pages or less. I'mlike
a college professor that | require those things.

M5. BELL: Al right. Thank you.

CHAI RPERSON GRIFFI'S: Okay. So there it
is. So we're going to have it on Friday. Let's nove
ahead and Ms. Bailey is doing hopefully notes as | am
on that aspect and then we'll set schedule for
deci si on and then wal k back on all of the subm ssions
that we'll have. Are you the first rebuttal w tness?

MR. BERNSTEI N: No, sir. |"ve got a
prelimnary matter that I would |like to address.

CHAI RPERSON GRI FFI'S: | ndeed.

MR. BERNSTEIN. |'m Jeff Bernstein and |

represent National Park Service. W had submtted a

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

240

brief, | believe it was, |last Thursday. M. Aguglia
has contended that it was actual |y due on Tuesday. It
was not clear to us, at the time, that the 17'" date
was set, that that was addressing the supplenenta
brief that Chairperson MIller had requested. W
t hought that that was addressing the rebuttal issues
and those were two separate conversations. So we did
not get that in on the 17'" W had ot her reasons
though for delay and we would like to ask your
i ndul gence in allowing that brief to go forward.

CHAI RPERSON GRI FFI S: This is the one
received May 19'". Is that correct?

MR. BERNSTEIN. Correct.

CHAI RPERSON CGRI FFI S: Yes, I'ma little
conf used. Perhaps ny notes aren't correct. M.
Aguglia, where is the 17'"? Ms. Bailey, you can
assi st al so.

MR AGUGI A Richard Aguglia for the
property owners. | think I can short circuit this and
we can just nove forward.

CHAI RPERSON GRI FFI'S:  Okay.

MR. AGUGAI A |If you accept ny rebuttal,
which was filed yesterday, then | wll waive ny
obj ecti on.

CHAI RPERSON GRI FFI'S:  Then everything is
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right with the world.

MR AGUGLI A1 Yes.

CHAI RPERSON GRI FFI'S:  Okay.

MR AGUGAIA Al right?

CHAI RPERSON GRI FFI S: It rmakes it easy.
Any obj ections?

MR BERNSTEIN: Well, | would |like to add
t hough that there were sone significant m sstatenents
of fact in the rebuttal. ©One of which goes to the
heart of one of the core legal argunents in that
brief.

CHAI RPERSON GRI FFI'S: I n your brief?

MR. BERNSTEIN. In mny brief.

CHAI RPERSON GRI FFI'S:  Sure.

MR BERNSTEI N: And | think it was a
m scharacterization of what is currently in the
record.

CHAI RPERSON GRI FFI'S:  Okay.

MR, BERNSTEI N: And | would Ilike the
opportunity to either verbally or through witten
submi ssion clarify what the truth of that matter is.

CHAI RPERSON GRI FFI'S:  Some of this at sone
poi nt the door closes and you're going to have torely
on the Board's great wi sdom and under st andi ng of all

this informationthat's in. So | wouldn't panic. You
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may not think that we see what we m ght end up seei ng.

However, well, not however. To that though, the door
has got to close. | think we have had -- let's get
t hrough the closings today and then we'll assess al

t he other additional information.

You are requesting that the record be kept
open for an additional rebuttal to the |atest
subm ssion by M. Aguglia, of course, which he would
have to respond to and also M. Carone. Let's at the
end of day, let's see and I' msorry, DCRA al so and t he
ANC. Anyone el se? And the Park Service and everybody
el se. kay. So the point is not that that is a
pr obl em | mean, that's what we have set up and
that's the inportant aspect. But let's see if we
can't assenble all that at closing today and set the
schedul e out .

W are also going to be asking for
findings of facts and concl usions of | aw at the end of
this. And those are al so a basis of which your entire
argunment cones toget her.

MR. BERNSTEIN:  Yes.

CHAI RPERSON GRIFFI'S: And | think that is
probably the nore effective and efficient way to
assess elenents like this if you can, obviously, state

a finding of fact in your proposed order and it then
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relates directly to that other elenent of decision
t hen.

MR AGUGAIA: | think that's an excellent
suggestion to stop all the rebuttal and rebuttal and
| guess an excel | ent suggestion is handl ed t hrough t he
findings of fact and conclusions of |aw proposed by
the parties. They have their affidavits, exhibits and
everything else and the Board can check if it's
correct or not.

CHAI RPERSON GRI FFI'S:  Good.

MR. AGUGAI A: Thank you.

CHAI RPERSON GRIFFI'S:  And I'mtending to
agree, at this point, we're really closing on the
amount of additional information that we need. But
again, we'll assess that in a matter of nonents, |
woul d hope. There it is. Anything else?

MR. CAROME: Wth the Board's perm ssion
| would just briefly present a small package of
exhibits. This is largely to fill out the record in

rebuttal to some points. One of ny assistants wll

pass this around. | don't intend to go through this
in detail.

CHAI RPERSON GRI FFI S: |"m sorry, if you
could put it into Ms. Bailey, she will record them
in.
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MR. CAROVE: What this is is there is

essentially a Table of Contents with sonme detail
that's three pages at the front of this. Then there
are six or seven categories of exhibits I'm putting
forward. | plan on tal king about these at a very top
level. | want to get through this quickly.

CHAlI RPERSON GRI FFI S: So these are new

exhi bits?

MR CAROVE: Yes, these are rebuttal
materi al s.

CHAI RPERSON GRI FFI'S:  Materi al s.

MR CAROME: Yes.

CHAI RPERSON  CRI FFI S: Ri ght . That's
right.

MR. CAROVE: These are all new. At Tab A
are phot ographs of 27 other retaining walls withinthe
Wesl ey Heights Overlay District. These are photos of
the 27 walls that -- in the Wsley Heights District
that the owners council put forward as the 27 walls
that they could find in Wesl ey Heights that were nore
than 4 feet high. 1In order to sinply nake cl ear what
we are talking about and frankly to make clear that
these are utterly different fromthe structure we are
tal ki ng about here, | have sinply put in photographs

of those.
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One thing | would note is that nost of the
walls there, and this is behind Tab A are what |
refer to as driveway channels. They are like the
dri veway behind ny house where to put a garage bel ow
grade, there has been a cut down into the preexisting
grade to allowthe driveway to enter bel ow grade. And
so what has happened in those situations, and that's
frankly nost of the walls they pointed to,
substantially nore than nost, they are -- those walls
measured according to the relative Building Code
provi sion, since you mneasure from the preexisting
grade on the hei ght where the grade was hi gher, those
actually are all, approximately, zero feet high
retaining walls, because they clearly are retaining
earth that was preexi sting before the channel for the
dri veway was cut.

CHAI RPERSON GRI FFI'S:  You're saying they
are nostly zero feet high? |Is that what you sai d?

MR CAROME: Yes.

CHAI RPERSON CGRI FFI' S:  Okay. | under st and.
Because they are cutting in.

MR,  CAROME: So and that's really all
The only other thing | would showis that at the -- as
to those photographs is that three from the back of

Exhibit A, and this photograph may have al ready been
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inthe record or certainly one like it was, is a photo
of the one wall in the Wsley Heights area that the
owners have identified that is renotely akin to the
structure that we're dealing with here.

And | would sinply point out, and there
was a prior affidavit fromne on this point, that that
structure, whatever it is, is not in the -- is not
anywhere near within 25 feet from the back rear | ot
l'ine. And so | would submit it is not within the
required rear yard. That's all | have to say about
Tab A

CHAI RPERSON GRI FFI S: You're not saying
this is an exhaustive record of retaining walls in
this area, are you?

MR. CAROME: No. What |I'm saying though
is that the owners put in an affidavit from | think,
a paralegal in their office, where they went through
all of the properties in Wsley Heights.

CHAI RPERSON GRI FFI'S:  Di spl ayed i n Wesl ey
Hei ght s.

MR. CAROME: One by one.

CHAI RPERSON GRI FFI'S:  Okay.

MR. CAROME: And they identified 27 walls
that they asserted were nore than 10 feet in height.

CHAI RPERSON CGRI FFI'S:  Ckay.
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MR. CAROME: And | think, you know, they

had all the time in the world to do that and they

found those 27 walls. I went driving around the
nei ghbor hood and found them nyself. | took photos
which they hadn't submtted. And all I'm sinply

showing is that the great bulk of them actually are
zero foot retaining walls that don't present any
hei ght issue. And that the only one that's renotely
simlar interns of what | ooks |like a platformcreated
wel | above existing grade is one that's not anywhere
near approaching the rear of the property |ine.

CHAI RPERSON @RI FFI S: What about 4635
Dexter Street, NNW, rear, not in required rear yard?
Wiy is this different? Wiy is it not in the --

MR CAROME: VWhich one is that?

CHAI RPERSON GRI FFI'S: It's the one next to
the sheet you just showed, 22. It's actually the
t hird one back.

MR CAROME: The 4635 Dexter?

CHAlI RPERSON GRI FFI' S: Yes.

MR. CAROME: That's the one I"'mtelling
you, that's the one |I'm saying is the one that is
remotely simlar.

CHAI RPERSON GRI FFI'S:  Oh, | was | ooki ng at

t hat one.
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MR. CAROVE: And that is the one that is

not in the -- in my view, not in the required rear
yard.

CHAI RPERSON GRI FFI'S:  Wiy?

MR CAROME: It's in --

CHAI RPERSON GRI FFI'S: Wy isn't it?

MR,  CAROME: | paced it off. It's
sonmething on the -- | have an affidavit that was
submtted earlier that spells out howfar that is from
t he park boundary marker, and | believe it is upwards
of 40 feet.

CHAI RPERSON GRIFFI'S: How far away is it
fromthe rear of the building?

MR CAROMVE: | think it's attached to the
rear of the building. | think it's part of the
bui | di ng.

CHAl RPERSON GRI FFI'S:  You nean you can't
wal k out of the back of that house?

MR. CAROVE: Right. | think you can wal k
-- that's essentially a terrace structure that's
attached to the back of the house. Just, frankly,
just the way this is a terrace structure that's
attached to the rear of the Econom des House.

CHAI RPERSON CGRI FFI S: But isn't that in

the required rear yard? Doesn't the rear yard start
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at the edge of the buil ding?

MR. CAROME: Actually, and I'mgoing to
get to that actually, 1 think no. | think the
required rear yard is --

CHAI RPERSON GRI FFI'S: At the lot line.

MR CAROME: -- as this Board has
previously said in a nunber of cases, is, in fact, the
25 feet closest to the lot Iine. Frankly, which way
that cones out for this case, I'mgoing to showin ny
cl osing, doesn't matter. W have mass of occupancy of
the required rear yard no matter what. But | think
that the proper reading, interpretation of where the
required rear yard is is the 25 feet closest to the
rear lot line. So the --

MR. AGUG.I A: Excuse ne. My | nake one,
pl ease, point of procedure here? The reason all of
our pictures were taken fromthe front was because |
woul d not allow the paral egal to trespass and go onto
t he backyards.

CHAI RPERSON &Rl FFI S: Ri ght . W
under stand t hat .

MR. AGUGAI A: Thank you.

CHAI RPERSON CGRI FFI'S: W haven't | ost that
t hought and you actually introduced all of vyour

phot ographs that way and | think the Board certainly
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recal |l s.

UNI DENTI FI ED SPEAKER: That's a safety
i ssue.

CHAI RPERSON (Rl FFI S: Ri ght . Exactly.
Sel f-preservation for paralegals. W don't want them
running into trouble out in the neighborhood. Ckay.

MR. CAROVE: Tab B, very briefly, is, |
bel i eve, four photographs that | amsinply putting in
to showthe extrenely bizarre nature of this structure
relative to the rest of the Wsley Heights
nei ghborhood. | think this goes to the Wesl ey Hei ghts
Overlay issues anong others. The first picture is
sinply a picture of nyself and ny daughter standi ng at
the [ ower corner of the wall. | think I"mputting it
in sinply to denonstrate the extrene height of the
structure. I'mstanding in U 'S. Parkland there.

The second picture is a photograph of Dan
Tate, the neighbor standing in his backyard, which
used to have, you know, a viewout of -- at a forested
property and now has this enornous structure abutting
directly on the property line. The other two photos,
the other three photos, |I'm sorry, are just sinply
what | would say is the way slopes within the Wsley
Hei ght s nei ghborhood are typically dealt wth.

They are not, you know, converted from
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slopes into | evel platforns with huge exterior walls,
you know, right in the face of either people passing
to the front or to the rear of the house. They are,
you know, incorporated into the |andscape and the
property at natural grade and people live and enjoy
t hat . So that's sinply to -- |I'mjust showi ng the
extrene contrast between the Econom des' walled
platformstructure and typical Wsley Heights. And |
woul d represent to you that that's typical Wsley
Hei ghts terrain.

CHAI RPERSON CGRI FFI' S: Ckay. And that's
the typical residency height is what you are show ng?

MR CAROME: That's all.

CHAI RPERSON GRIFFI'S:  1Is the graded --

MR CAROVE: I'mnot -- | don't want to
overplay it.

CHAI RPERSON GRI FFI'S:  Good.

MR. CAROME: But I'mjust trying to --

CHAI RPERSON @RI FFI S: No, |'m getting
clarification for one of the Board Menbers here. So
that's typical ways to deal with rather than putting
in aretaining wall and | eveling out an area?

MR CAROME: Yes. At Tab C, and these
probably are worth goi ng over one by one, but | really

want to do it briefly, because | don't want to get
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bogged down in the detail, are seven charts that |
drew nyself to show the yard occupancy and | ot
occupancy cal culations that | rely on for sone of the
zoning violations that I'm contending are here.

I n your packages is a half size version of
what's here on these boards and they are nunbered 1
through 7. | woul d propose just very quickly for this
and they have on themthe cal cul ati ons that were used
and show how each of the occupancy i ssues was deri ved,
so that that's in the record. | don't think it's
worth getting into the detail here, unless the Board
wants to.

But sothe first is sinply a derivation of
how t he geogrid | ayers, these layers, I'"'mpointing to
the nodel, are layered into behind the face of the
structure and into the -- those -- the green area
desi gnates how far the geogrid, the geogrid | ayers go
in and how far the geogrid naterial cone back fromthe
wall. And that's based entirely on Exhibit 24, which
is the Ryan and Associates plans, the final design
pl ans for the structure.

The footnotes there explain exactly how I
derived those areas where the geogrid is. So that's
all that that shows. You need to lay that out, so you

can then have that part of the nulti-part structure in
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m nd, and so you can figure out what is the occupancy
of those materials. Al of those materials, all that
geogrid material is above the preconstruction grade
| evel .

Now, the second chart is doing the sane
thing, but this time showng where the platform
extends, where the elevated platformis on the |ot.
And the way that | constructed this as the bullets on
the left showis that | conpared the preconstruction
el evation shown on the 2002 CAS plans that were
submtted to DCRA by the owners to the post-
construction el evati ons or proposed post-construction
el evations that were shown on the 2004 CAS pl ans,
whi ch i s Carome Exhi bit 23. The 2002 pl ans are Carone
Exhi bit 25 at page 7.

So all that |I did here was to map onto one
single piece of tracing paper what those elevations
wer e. The elevations in yellow on here are the
el evations, are the preconstruction elevations, and
the nunbers in bluish green off on the right are the
nunbers of the elevation in feet above sea |evel or
fromsone base point. 1'mnot sure what they used as
a base point. But in any event, there is an apples to
appl es conpari son goi ng on here.

Then you will see there are three brown
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lines, which show the proposed post-construction
el evation and there at 270, towards the top, 268 and
266, just showi ng here that this brown line and this
brown line, those are the -- you'll see they have
gotten it relatively flat. That is why there is only
three different levels here, so it's all basically
flat. There is a drop from4 feet up at the top where
it's 270 of the post-construction platformlevel to
266 where in the past there had been a drop from 270
or 272 all the way to 232, a drop of | guess 38 feet.

So then what | did was, after getting the
two different preconstruction and post-construction
grade levels, |I then figured out first where did the
grade get elevated by or where did the platform end
up, the top surface of this structure? Where did that
get at |east 2 feet higher than before? 1 could have
gone one inch, but 2 feet sounded like a |ogica
place. And that is the black line that has all the
plus 2s. That's where fromthat point downward, al
parts of the platform are at least 2 feet above
preconstruction grade.

CHAI RPERSON GRI FFI'S: Got you.

MR. CAROVE: Just to give you a sense that
not really much turns as to whet her you pick 2 feet or

a |l arger nunber. | also picked 6 feet, the height of
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an adult person.

CHAI RPERSON GRIFFI'S: And the red line, 6
feet, shows that at |east 6 feet or above from that
line all the way to the back of the property lines.
s that right?

MR CAROME: That is correct.

CHAI RPERSON GRI FFI'S:  Okay.

MR CAROME: There has been -- the
platformis at | east 6 feet above preexisting grade.
And when you get down towards the | ower right corner,
| nean, you're about 30 feet above preexisting grade,
whi ch i s why you have got this enormous cliff or wall
at the end of the structure. That's all on 2.

Turning to 3, | then needed to nap out
sort of what is the square footage of each of those
two areas, one, the geogrid, in case the Board -- |
think that really the whole structure, including the
geogrid, the platform the nesa blocks, the whole
thing is the structure. But in case the Board wanted
to sort of cut it thinner and say well, the platform
isn't part of the structure, but the geogrid is, |
have figured, for the Board's benefit, the area of the
property that is the footprint of -- the area of the
footprint of the geogrid of this structure and that is

what Exhibit 3is, and it shows the total area of that
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footprint on the property is 7,264.5 square feet.
And you'll see what -- one has to sort of
-- since it's a very irregular shape, one has to go
t hrough a process of figuring out howgeonetrically to
nmeasure it and | sinply dividedit into rectangles and
squared triangles to allowne to then just divide sub-
areas up and add it together. That seens to be a
sinple and straightforward way mnmathematically to
figure the square footage, which is why there are al
these calculations. That's the sole purpose of it.
| think it's just sinple, basic grade school math.
The nunber 4 shows the cal cul ati on of the
required rear yard area, and | have done it three ways
actually because | think, frankly, there are three
potential ways that one could |look at what is the
"required rear yard." | think that there is one
correct way. I think that | have seen in cases at
| east three different ways that it has been neasured.
The nost correct way, | assert, is what |
say here in the lower right hand corner is the code
required rear yard. That is what that, the markings
ri ght here, neans. That says code required rear yard.
That's what that's an abbreviation for and that is
sinply the area 25 feet closest to the rear lot |ine.

| submt that's the correct interpretation of what the
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"required rear yard" is.

Anot her way you could | ook at it is to say
well, a yard is required for every building and
structure, and so in sone sense the whole rear yard
that is there is required and I would think that that
is apotentially defensible way of thinking about what
is the "required rear yard" under the D.C.Zoning
Code, and that is all area 57 feet back. Now, where
does the 57 feet conme fron? That is what M. Bello
identified as his starting place for neasuring the
required rear yard. That is the furthest point back
on the property of any building in their view

| " mnot pressing today the point that this
structure is a building, but just assume for the -- 57
feet from about here, M. Bello said that's about 57
feet fromthe rear yard, fromthe rear lot line, |I'm
sorry, and he said that's where his starting point is
for the required rear yard.

| woul d submit that a second potential way
of reading it, and nuch nore defensible than M.
Bello's, would be to say well, all right. The
required rear yard is the whole yard 57 feet back.
That's a second alternative. I'mnot sure it's going
to really matter here, except perhaps at the renedy

stage. And that's why sort of in this orange part

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

258

here | have said well, that's the rear yard and |
refer to that as the whole yard nethod of | ooking at
what is the required rear yard.

A third way to think about the required
rear yard, what it is, is what M. Bello has asserted
it is and perhaps there are instances out there where
t he Zoni ng Adm ni strator has or even this Board has,
on occasion, said that you nmeasure a required rear
yard fromthe back of the building or dwelling 25 feet
towards the rear lot line. | refer to that here as
the Bello required rear yard net hod.

CHAI RPERSON GRI FFI'S:  Are you saying then
that you could neasure the rear yard in this specific
case fromthe lot line just back 25 feet?

MR CAROMVE: Yes, | believe --

CHAI RPERSON GRI FFI'S:  And so t he extent of
the rear yard would end in a theoretical |ine across
t he property?

MR CAROME: That's correct. And
actually, it is the line that we were pointing to
before that the owner's drawings showed as the
building restriction line. And | submt and I wll
point to sone authorities on that, that that actually
is the correct way.

| don't get too bogged down over that
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poi nt, because | think that we have a clear zoning
vi ol ation regardl ess of which of these three nethods
we adopt. It nay at the renmedy stage matter though I
think and, therefore, | think it's inportant to be
cl ear in thinking about the three different ways. And
| wll provide the Board wth sone authorities
momentarily that | think show why the closest to the
rear lot line is, in fact, what the Zoning Code, in
fact, calls for as the "required rear yard" for
pur poses of the 50 percent cal cul ati on of maxi mumr ear
yard occupancy.

And so all | have done here is to
calculate the total area of the required rear yard
under each of those three nethods. Under the Code
met hod, the 25 feet closest to the rear lot line
That is 5,813.5 square feet. Under the whole yard
method, it's 11,144.6 square feet and under the DCRA
or Bello nethod, at least for this case, it's 4,600
square feet. So that's the smallest of the required
rear yards fromthese. That's really resulting from
the irregul ar shape of the property. So that is what
4 shows.

Then the purpose of 5is to sinply figure
out how the footprint of the geogrid maps agai nst the

required rear yards, and sothis is just -- if we just
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| ooked at just the geogrid and the wall that the
geogrid attaches to and think what is the area of that
footprint, that is what is being nmeasured here and
conpared to each of the rear yards.

So the green here is the geogrid and under
t he Code net hod, which is ny shorthand for the 25 feet
closest to the rear lot line, there is occupancy of
86.7 percent of that required rear yard, so it's
occupying everything except sort of this panhandle
shaped thing at the top.

Under the whole yard nethod, that neans
the 57 feet, so the back of the building all the way
back to the property Iline. And by the way, the
definition of rear yard is -- of rear yard, not
required rear yard, but the definition of rear yardis
fromthe property line all the way back to the rear
lot line, that, there is occupancy of 52.5 percent.

And t hen under the Bell o nethod here there
is less than 50 percent. Visually, you can see that.
But again, this is just the geogrid. But so just for
pur poses of, you know, being clear about what we're
tal king about, under two of the three nethods of
t hi nki ng about what is the rear yard here, thereis in
excess of the 50 percent limtation of occupancy in

rear yard
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Iltem 6, item 6 is now figuring out the
yard occupancy calculation taking into account the
entire platform structure and this actually is -- |
submit the only correct way to do it is to |look at the
whol e structure. 1It's the conpacted earth. It's the
wal | conmponent. It's the geogrid. 1It's the gravel.
It's the whol e systemthat we heard about and that is
what is drawn here. This is figuring out all the way
out to that 2 foot elevation |ine that we | ooked at on
one of the earlier charts.

And here, again, you have got the rear
yard is still showing here. That's the 57 foot |ot
l'ine. This down here is the 25 foot line again
nmeasured fromthe back property line. Under all three
nmet hods of occupancy, this shows that there is
actual |y occupancy of the rear yard, that is structure
above the preexisting ground level in excess of 94
percent. So it's a huge anmount above the 50 percent
[imtation.

| just note, | nean, I'lIl come to this in
my closing in alittle bit nore detail. | know that
during M. Bell o' s testinony, there was sone conf usi on
about, you know, do you neasure things for -- how do
you measure? [|'ll save that for ny closing rather

than get into it twice. Then Exhibit 7 --
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CHAI RPERSON GRI FFI S: Before we get too

far into this.

MR CAROME: Sure.

CHAI RPERSON CGRI FFI S: Let's nake sure
everybody is clear on all these nunbers here. Can
go back to 5 very quickly?

MR CAROME: Yes.

CHAI RPERSON QR FFI' S: It's ny
understanding that you have set up all these square
footages of the hatched areas in order to establish
how nmuch square footage they actually occupy and what
you have now established as the rear yard.

MR CAROME: Yes.

CHAI RPERSON GRI FFI S: kay. Under st and
t hat . So if we go to 5 and we | ook at occupancy,
because | I|ike doing nunbers, area occupied, total
area, your formula is A plus B plus C plus D

MR CAROME: | see.

CHAl RPERSON Rl FFI S: Am | supposed to
relate those letters to the nunbers that are bel ow?

MR CAROVE: Yes. This is what | was
sayi ng earlier about one sort of has to get down to --

CHAI RPERSON GRIFFIS: Onh, | see. So Ais
this small triangle.

MR. CAROVE: | have divided the area into
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ei ther square rectangles or square triangles.

CHAI RPERSON GRI FFI'S: | see.

MR. CAROMVE: And then have used -- so that
| could have a way to just do a sinple fornmula.

CHAI RPERSON GRI FFI'S:  Oh, | see.

MR. CAROMVE: And then neasure each segnent
and that's what --

CHAI RPERSON GRIFFI'S: | got it now.

MR. CAROME: Al right.

CHAI RPERSON GRI FFI'S:  And then the next
one actually, Athrough N, that's all. | got you. |
couldn't find the As and Bs.

MR CAROME: |'msorry.

CHAI RPERSON GRI FFI'S: No, that's ny faul t.

MR. CAROME: Al right.

CHAI RPERSON GRI FFI S: Let's nove ahead.
W're at 7.

MR. CAROVE: 7 is sinply to neasure the --
if one was concerned that that 2 feet elevated
platform is that really structure at that point or
not? |If one uses the 6 foot differential, so that
actually the platformis now, you know, ny height,
which is 6 feet, above the preexisting ground | evel,
and then obviously you have a sonewhat smaller

platform but it still is a platformthat is far in
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excess of 50 percent rear yard occupancy under the
Code nethod which is, you know, everything except
actually thislittle corner, thislittle triangle here
at the back, which is not covered at all by the
property.

The whol e rest of what | would say is the
required rear yard is conpletely covered and that's
94.6 percent of the required rear yard. Under the
whol e yard net hod, everything except thislittle piece
here, is occupied. That's 82 percent occupancy of the
whol e yard met hod of thinking of what is the required
rear yard. And the Bello nmethod of just the 25 feet
cl osest to the back of the building, you have got 63.5
percent | ot occupancy.

So under any of -- even if one, you know,
gives the owners a |lot of slack and say well, we'l
just worry about the stuff that's actually 6 feet
hi gh, where the structure is 6 feet high and only
worry about that, you still get, depending on which
yard area you use for this purpose, sonewhere between
63.5 and 94.5 yard occupancy. So that's all | have
got on those charts.

So the other stuff should go even faster.
Dis sinply, as the table of contents says, authority

showi ng that the area of the required rear yard should
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be measured fromthe rear lot line inward rather than
t he other nethods, and | have put forward there six.
So this is, | suppose, legal authority as opposed to
evi dence in sonme sense.

| have put forward five BZA decisions
including a very recent one froml ast Septenber that
this Board handled in the application of Deborah
M | es, which there was a finding which specified what
was the occupancy of a -- | believe it was a garage of
arequired rear yard. And there was a reference to a
finding that that garage, which was at the very, very
back of the property, the finding said that it
occupi ed 97 percent of the -- this was an application,
of the rear yard.

I don't want to over pl ay t hese
authorities, because |I think, you know, this was an
application that was denied, but it was -- | think it
shows that actually, in common parl ance, when people
tal k about the required rear yard and when even this
Board tal ks about the required rear yard, it talks
about the 25 feet closest to the rear lot |ine.

| mean, so there is also a D.C. Court of
Appeals case also actually in the Tye Barre
pr oceedi ng. That's the Davidson versus Board of

Zoning Adjustnent stating that in an R-1-A Zone
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District dwellings nmust be set back 25 feet fromthe
rear property line, which confirnms that the required
rear yard is neasured from the rear property |ine.
You're not neasuring it fromthe other direction and
worrying about whether there is sonething else,
anot her structure that's close to it. You' re always
measuring it fromthe rear property line. So that's
the D.C. Court of Appeals, which would be the ultimte
arbiter of that issue.

So then that takes nme to Tab E, which are
in rebuttal to the proposition that | think DCRA has
asserted, that earth is not a building material and,
therefore, you don't think about it as the occupancy
of the structure. There are just two texts that |
have submitted there, which clearly indicate that in
normal engineering parlance, earth is a building
mat eri al . The first one behind E actually is a

Dictionary of Cvil Engineering and its definition of

structure, and I|I'm not submtting this as the
controlling definition of structure, that's what's --
there is a definition in the Zoning Code.

But the civil engineering definition of
structure defines a structure as "Anything built by
people froma hydraulic fill dambuilt of earth or a

pyram d of stone to a hydroel ectric power station or
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an earth satellite,” and noting that a structure is
not necessarily roofed. A building is what has to be

roofed. And just fromthe Basic Dictionary of G vil

Engi neering, it's clear that something built of earth

is a structure.
That' s t he sanme poi nt general |y bei ng nade
in the -- it's really just fromthe title of this

second book. It's Earth Structures Engi neering and

there is just a quote fromthe preface. The whol e

preface is in the back. "Earth Structures Engi neering

involves the analysis, design and construction of
structures, such as sl opes and dans, that are conposed
mai nly of earth materials and this is a growh areain
geot echni cal engi neering practice. So that is sinply
in rebuttal to the proposition that earth is not a
bui l di ng materi al and earthen structures are, for sone
reason, not structures so we don't need to worry about
their inposition on neighboring properties and the
like.

Then second last are sone additional
authorities dealing with the subject of Mechanically
Stabilized Earth Structures or MSES, which is a topic
that the National Park Service engineer, Robert, |I'm
bl anki ng on his |l ast nanme, Pinciotti, presented when

we were here last tine and there was sone attenpt, |
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think, to derogate that testinony and say it was
irrelevant or off base.

These four authorities | amsubmtting and
there are excerpts fromthem attached really to show
that Mechanically Stabilized Earth Structures, MSES,
are a wel |l -recogni zed category of structures and that
it's, in fact, a structure that is distinct from a
retaining wall. And so that's what that is.

Just reading the last one, thisis froma
Federal H ghway Adm nistration publication, 2001.
"Mechanically stabilized Earth wall, MSEW is a
generic term that includes reinforced soil, a term
used when nmultiple layers of inclusions act as
reinforcenent in soils placed as fill."™ Then it goes
on to say that "The facing,” which here is what
everyone is claimng is aretaining wall, "The facing
is a conponent of the reinforced soil systemused to
prevent the soil fromraveling out between the rows of
enforcement.” So that is what F is about and so |I'm
submitting those texts sinply to rebut the notion that
this is not, you know, properly referred to as a
Mechanically Stabilized Earth Wall system as opposed
to merely a retaining wall.

Lastly, and this goes to the confusion

that has existed here over the relative rol e between

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

269

t he BOCA Code and its definition of retaining wall and
the International Building Code, which is now in
effect in the District. And | have sinply presented
here at Gjust three pages fromthose codes, the 1996
BOCA Code, the 1999 BOCA Code and then the
| nternational Buil di ng Code 2000.

And ny point is sinply this, is that the
BOCA Code, which was in effect in the District for a
very long time, but it stopped being in effect
soneti me around 2001 or 2002, had a definition of a
retaining wall. Actually, it's the definition of a
retaining wall that M. Bello and DCRA hi nsel f nost
relied upon. In their PowerPoint presentation, it was
the one that was in bold as their nost inportant
wor ki ng definition of retaining wall, and that is the
one that's used. It's not just in the 1996 BOCA Code.
It was al so in the 1999 BOCA Code, which was in effect
in the District and that is a wall that is not
|aterally supported at the top designed to resist
| ateral soil | oad.

And the Park Service engi neering expert,
you know, said, you know, one reason why this --
frankly, many reasons why the structure we're dealing
with here is not a "retaining wall," at |east under

t he BOCA approach is that it is laterally supported at
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the top with these great big geogrid -- these things,
| ooki ng at the nodel, the geogrid that comes back and
is actually attached to the wall and pulls back
through the soil in nmultiple |ayers.

So why am| pointing to the 1996 and 1999
code? One, it's the one that the DCRA itself said was
its nost rel evant working definition of retaining wall
by bolding it inits PowerPoint presentation. Second,
it's the last tine that, for purposes of a building
code in the District, there was a definition of
retaining wall.

The 1 BC Code does not have a definition of
retaining wall init, although the owners and t he DCRA
have tried to pretend that it does. |If one | ooks at
the definition section of the I BC, we have put in the
rel evant pages where retaining wall would be defined
if it were there. It's not there. There is not a
definition of retaining wall in the I BC Code. So what
does that nmean?

Al I"msaying, | don't want to overpl ay
it, I think the last tinme there was, for purposes of
the Building Code just a couple of years ago, an
official definition of what a retaining wall was it
was a definition that, in fact, excluded the sort of

structure that we're dealing with here.
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That's t he end of ny rebutta
presentation, and |I'm prepared, you know -- what |'m
next ready to do is to present closing argunent.

CHAI RPERSON GRI FFI'S:  Free of questions?

MR,  CAROME: If there are questions, |
woul d be delighted to entertain them

CHAI RPERSON GRI FFI'S:  Indeed. Are there
guestions fromthe Board? M. MIller?

VICE CHAIR M LLER  You know, you threw a
ot at us in these exhibits and | want to nake sure
understand it, because | don't think | totally do.
Did you make a di stinction between an earth structure
and an earth wall?

MR CAROME: If I did, I"'m not sure in
what context | said that. | nmean, what |, obviously--

VICE CHAIR M LLER | nean, the answer may

be no.
MR CAROME: | don't think | neant to.
VICE CHAIR M LLER  Ckay.
MR CAROMVE: | nean, | think that this is
a mul ti - conmponent structure, | argel y earth

conpressed, conpacted earth, you know, that conpletely
repl aces an area that was not there before, and so
earth is a part of it. M point about earth was to

sinply say that just because it happens to be partly
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made of dirt doesn't make it not -- doesn't nake the
dirt part of it not a structure within the definition
of structure in the Code, which I will get to in ny
cl osing presentation.

VICE CHAIR M LLER Vell, so were you
referring to the platfornf

MR CAROME: Yes.

VICE CHAIR M LLER  Ckay.

MR. CAROME: | submt, and fromthe very
beginning of this proceeding, as the Board has so
patiently dealt with it, | submt that what [|'m
hol ding in ny hands here, the top part of the nodel,
is the structure that has been erected here. It's
entirely new. It wasn't there before. What was there
before was, you know, a nuch smaller house than the
one that is presently there now and a forested hill.

This is what is now there. What |'m
holding up is the nodel, the top. This is the
platform This is what the owners wanted. Now there
is a fence running around, not on top of the wall, but
a few feet inside the wall that's there. Now it has
got grass on top of it. It's right at the |evel.
It's connected to the house. You wal k out the back
door of the house and instead of walking down the

hill, you walk onto this platform
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It's largely earth. Cbviously, it has got
-- I"'mtaking this veneer wall off and it has got
t hese geogri ds, which are between | ayers of earth, all
the way through here going back and that's -- it's a
mul ti-part systematic structure where there before was
just air.

VICE CHAIR M LLER: Ckay. So basically,
you're saying that the whole thing is an earth
structure, the whol e thing being the wall goi ng around
all the earth? 1s that correct?

MR CAROME: Yes.

VICE CHAIR M LLER  Ckay.

MR CAROME: Yes.

VICE CHAIR M LLER: Thank you.

CHAI RPERSON GRI FFI'S: M. Hil debrand?

COWMM SSI ONER  HI LDEBRAND: | have one
guesti on. I"m | ooking at your exhibit, your | ast
exhi bit under Tab F and there's a page 3 that has the
mechani cal ly stabilized earth mass. Is that the basis
of how you generated your area cal cul ati ons on what
was structure and what wasn't?

MR. CAROVE: F. You're probably ahead of
me on that.

COW SSI ONER  HI LDEBRAND: It's your

Exhi bit F4.
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MR. CAROVE: | see, yes. The mechanically

stabilized earth nmass, | think that equates, based on
the way that drawing is done, wth the geogrid
footprint, the green footprint.

| submt that that's obviously a very
i nportant part of the structure, but that | further
submt that the -- and it's a zoning violation if you
just |looked at that in many ways. But | submt that
t he whol e structure actually goes back to everything
that is creating a platformthat i s above the origi nal
surface and this flat platform

CHAI RPERSON GRI FFI'S:  Anyt hi ng el se?

COW SSI ONER HI LDEBRAND:  No.

CHAI RPERSON GRI FFI'S:  Any ot her questi ons

fromthe Board? M. MIller?

VICE CHAIR MLLER  Well, | just want to
clarify why | came up with this earth wall, earth
structure. | think you have answered the question

It sounds |like they are the sane thing, but basically
i n your rebuttal subm ssion, page 3, F3 and 4. Nunber
3 refers to an earth structure and nunber 4 refers to
earth walls.

MR CAROVE: | see. You know, | think
that there are slight differences in term nol ogy here,

but I think what the key point here is is that, you
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know, this whole system is very different than a
retaining wall and also that earth, as a building
material, has to be taken into account in thinking
about what is a structure.

And so | think that these -- and these
were just a selection of materials that were able to--
you know, we only got -- the owners put in a text in
their subm ssion | ast Tuesday. W went out and just
in a quick survey found what we could find on the
topic and we were glad to see, as we t hought we woul d,
that there is nothing bizarre about calling the whol e
platform a structure. There's actually engineering
science behind it and that's what it is. It's an
earthen platform structure.

CHAI RPERSON GRI FFI S: Is that the sane
area or definition that you read that said the veneer,

of which this masonry is, is holding back the earth

fromspilling out fromits grid?
MR. CARQOVE: Yes. | mean, that's one of
t he sources here. | nmean, at sone technical |evel,

you may find people who will refer to this veneer wall
as aretaining wall inthe sense that it, you know, at
the margins is retaining that last bit of earth from
erodi ng out and unraveling out as one of the -- but

this, even if this wall were -- even if the veneer,
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you know, sonebody thought of it as a retaining wall,
obviously that's not the whole of what has been
constructed here. It is one conmponent of an overal
system or structure that, you know, has gotten whole
t ext books witten about what it is.

CHAI RPERSON GRI FFI'S:  Under st ood.

MR CAROME: And so | don't need to, for
pur poses of prevailing on this appeal, prove to the
Board that this facade or veneer is not a retaining
wall, although I don't think it is for a lot of
reasons. | sinply need to prove that the structure is
a lot nmore than just this facade or veneer. Nanely,
it's this whol e earthen reinforced structure that has,
you know, textbooks witten about what it is.

CHAI RPERSON GRI FFI S: Excellent. Thank
you. The problemis the textbooks aren't under Zoni ng
Regul ations to bring clarity to all these issues that
we're tal king about. An awful lot, as Ms. Mller
sai d, you have brought in today. So let's run through
a couple nore additional questions very quickly.

You gave sone photographs to begin with
and noving on from Ms. MIler of what is typically
done, vyou said, or what is often done in the
nei ghborhood and it's kind of a sloping front yard.

Is that an MSEW in your idea, in your presentation?
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MR, CAROVE: No, it's not a structure at

all.

CHAI RPERSON GRIFFI'S: It's burmed out?

MR.  CARQOVE: It's just the natural
terrain.

CHAI RPERSON GRI FFI S: So you say that
isn't natural or is that one of the definitions? |Is
that a threshold we're supposed to look at? Wat is
nat ur al ? What was w ndbl own, swept or what was
actually graded into those naturally terraced areas?
It may | ook nice and natural, but is it natural or
how - -

MR CAROME: | think --

CHAI RPERSON GRIFFIS: Isn't it sonething
we would have to determine in ternms of what it
actually is for the Building Code?

MR CAROME: | mean, | think, M.
Chai rperson, that and I knowthat you nost of all want
to go to the Zoning Code, | think here your answer is
in the Zoni ng Code.

CHAI RPERSON GRI FFI'S: | think we all want
to just go to that.

MR CAROME: It's in the definition.

CHAl RPERSON GRI FFI S: I|"m not going

anywhere el se.
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MR. CAROVE: It's in the definition of

structure. Structure 1is anything constructed,
including a building, the use of which requires
per manent | ocation on the ground or anything attached
to sonething having a pernmanent |ocation on the
gr ound.

CHAI RPERSON GRI FFI'S: R ght.

MR.  CAROVE: And then it gives a
nonexcl usive |ist of exanples.

CHAI RPERSON GRI FFI'S: But when you start
piling up dirt, and I'm going to get to the nore
speci fic question, but when you start piling up dirt
t hat becones a structure, because you have determ ned
today in your rebuttal testinobny that earth is a
buil ding material, then nore building material pulled
together, poured on top of each other creates a
structure. So I'm saying |ooking at your actual
subm ssions and whatever exhibit that was of the
natural, as you have said it, the natural slope, the
typi cal, what happens in this nei ghborhood.

MR. CAROME: Right.

CHAI RPERSON GRI FFI S: W would have to
determ ne that that was naturally there not burnmed up
wi th a Bobcat and terraced perfectly, is that correct,

or would that then be an earth retaining systemor an
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MSEWor is it actually a retaining wall? Does that
beconme a retaining wall?
MR CAROVE: Well, | nean, | think the
i ssue comes up. You know, it doesn't come up as to --
CHAI RPERSON GRI FFI'S: Is that natural ?
MR.  CAROME: The issue cones up when

sonmeone cones in for a building permt and says here's

what I'mgoing to do. |'mgoing to permanently change
my property. I'mgoing to build a house. |'m going
to -- no, I"'mnot going to build a house. |'m going
to build aterrace. I'mgoing to build a platformin

nmy backyard. It's going to be huge. And then you
|l ook at it and you say well, okay, what is happening
her e?

CHAI RPERSON Rl FFI S: Ckay. Good. I
understand. Let's not answer that one then. So show
me then what is the threshold. W have to nmake a
judgnment here. So what is the threshold? Let's take
one of the thresholds, because you tal k about hei ght.
You know, there is 6 feet added, there's 4 feet added,
there's 2 feet added. Actually, you never said 4
feet, which probably woul d have been a nore perti nent
di mensi on. But where is the height? Were is
di mensions given in the regul ati ons as you woul d | ook

at it?
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MR. CARQVE: Just as -- well, the

dimensions is sinply |looking at what is the height
above preexisting grade. | nmean, that's how we
nmeasur e.

CHAI RPERSON GRI FFI S: That's how you
measured it. | understand how you neasured it.

MR. CAROMVE: And that's how the Code says
it's to be neasured.

CHAI RPERSON GRI FFI'S: Wi ch code?

MR. CAROMVE: The 2503.

CHAI RPERSON GRI FFI'S:  The Zoni ng Code?

MR. CAROME: Yes, the Zoning Code.

CHAI RPERSON @RI FFI S: kay. SO now we
have the Zoni ng Code.

MR. CAROME: 2503 will say that you will
nmeasure the height of a structure --

CHAI RPERSON GRI FFI'S:  The portion above
gr ade.

MR. CAROME: -- from grade.

CHAI RPERSON GRI FFI'S:  That's right. Any
structure below 4 feet is allowed to occupy any open
yard.

MR CAROME: That's correct.

CHAI RPERSON GRI FFI'S:  That's fine. Now,

the next section of which we are here to deal with
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deals with retaining walls. So tell ne where the 4
foot dinmension or any dinmension, because there's two
i nportant aspects of what you presented today.

First of all, you re saying |ook, you
filled this up. You have seen a couple that is not --
you know, in the nei ghborhood that aren't necessarily
cut in perhaps, but they are probably nore
proportional or appropriate in your m nd. This is
i nappropriate in your mnd and in your words and in
your direct testinony.

What is the defining, deciding nmeasuring
di rensi on that makes it inappropriate and, therefore,
illegal or not according to our Zoning Regul ati ons?
And on top of that then, let's go to another piece
that you're going to in reading the BOCA Code
definitions of what nmakes a retaining wall, and that
is not a structure on top. Wiere is the top of that?

MR. CAROVE: All right. Let me try to
take these one at a tinme and try to keep themin ny
head.

CHAI RPERSON GRI FFI'S:  They are rel at ed.

MR. CAROME: All right. First of all, |
woul d say there are many violations of the Zoning
Code, which arise from the permtting of this

structure.
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CHAlI RPERSON GRI FFI S: | understand that.

MR.  CAROVE: And |'m going to focus on
five of themin ny closing as | did at the beginning.

CHAI RPERSON CGRI FFI'S:  That's fine, but ny
guestion is dinension, dinension. You keep throw ng
di nensi ons at us.

MR CAROME: On dinension, to the extent
the platform every point of the platformthat is nore
than 4 feet above preexisting grade --

CHAI RPERSON GRI FFI'S:  Ri ght.

MR CAROVE: -- and that is in the

required rear yard is a violation of 2503, because it

is not --

CHAI RPERSON GRI FFI'S:  Except for --

MR. CAROME: Because that platformis not
a retaining wall. That platformis a reinforced --

you know, that platformis not a retaining wall even
if the veneer you mght call a retaining wall. You
obviously cannot refer to the whole platform as a
retaining wall. So ny position --

CHAI RPERSON GRI FFI S: Your position is
then when it rises above 4 feet, because it's not a
fence or aretaining wall, violates the open yard, the
rear yard?

MR. CAROME: That's right.
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CHAI RPERSON GRI FFI' S:  Ckay. So that nmakes

sense.

MR. CAROVE: That's one. To the extent
that the veneer part -- if the veneer part is not a
retaining wall, and | have many reasons why it's not,

then it too cannot be higher than 4 feet above grade.

If it is a retaining wall, it can't be
hi gher than 7 feet, because now we're incorporating
the Building Code, which | recognize that naybe
there's sone controversy about, but | think that
that's the only correct way to do it. So that as to
if the veneer part is a retaining wall, then every
part of it, which is nore than 7 feet above a
preexi sting grade, is a violation of the Buil ding Code
and a violation of the Zoning Code, because the
Bui l ding Code is incorporated into 2503. 3.

And those are -- then there are going to
be other violations associated with -- there is the
Wesl ey Heights occupancy, |ot occupancy, which is
obviously different than yard occupancy. | submt
that the Wesley Heights Overlay District's treatnent
of occupancy, which applies just -- which says it is
applicable to structures not just buildings, does
apply to this structure and it does include this and

that this platformis -- | think | probably forgot to
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point it out. The platformis far in excess of the 30
percent |ot occupancy requirenment of the Wesley
Hei ghts Overlay District.

CHAI RPERSON GRI FFI'S: R ght.

VICE CHAIR M LLER Could I just ask a
guestion, because |I'm stuck on this now? In your
opinion, is a burma structure?

MR. CAROVE: | think it could be, yes. It
may wel | be.

VICE CHAIR MLLER If it's over 4 feet?

MR CAROVE: Yes. Well, | think if the
burmis -- | mean, it has to be sonething that has a
use, anything constructed, including a building, the
use of which requires permanent |ocation on the
ground. If that burmis sonething that has a use and
its use requires that it be permanently | ocated on the
ground or it's attached to sonething having a
permanent |ocation on the ground, then it is a
structure.

Now, it's not going to be a problemif
it"s not intherequired rear yard. It's not goingto
be a problemeven if it's in the required rear yard
and it's just 4 feet above grade. | nean, 4 feet is
a lot. | nean, think about how often you have seen

sonmeone i n their backyard putting up sonething that is
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4 feet, particularly right agai nst your property |ine.
| nmean, you know, fences can be 7 feet, but can't be
hi gher near the property line. So we're not talking
about -- this is not -- well, I'"msorry.

VICE CHAIR M LLER. So basically, that's
it. According to your reading, if you have earth that
is higher than 4 feet, it's a structure. 1Is there any

ot her distinguishing factor to nake it a structure or

is that it?

MR CAROVE: Well, | nean, | think that
this is -- at some point there is going to be a line
that may not be a bright line for you. | know that
you want a bright line, everybody does, but at sone

point there is going to be sone close cases where is
that a structure or is that just grading or sonething
el se?

This is ahighly sophisticated, enornously
expensive, huge constructed thing that a team of
peopl e, you know, a construction crew worked on for |
don't know how | ong. And it's a whole system
There's whol e books witten about it. This is not
cl ose to whatever the line is for where sonethi ng that
is principally earth stops being a structure. But
there may be -- there are going to be hard cases at

the edges. This is not a hard case.
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CHAI RPERSON CGRI FFI'S:  Ckay.

COWM SSI ONER HI LDEBRAND: | just want to
ask one followup question. You said just a nonent
ago | believe, unless |I msunderstood you, that the
Building Code limts the construction of a retaining
wall to 7 feet.

MR CAROME: It limts the fences or --

COWMM SSI ONER HI LDEBRAND: Can you gi ve ne
an exanple of that?

MR CAROME: -- fences or fence walls.

COWM SSI ONER HI LDEBRAND: Ri ght, but you
said retaining walls

MR. CARQOVE: Al right. I was -- |
over st epped. The Buil ding Code does not use the term
retaining wall. It uses the term fence wall. I
submt that at least in this circunstance, this wall,
because it's right at the perineter and the function
that it plays, is also a fence, and so it's subject to
t hat .

| will also note that when the Zoning
Commi ssion, if | have that right, adopted the section
2503 back in 1977, the legislative history of that
provision that | have previously referred to during
t hese hearings specifically spells out if thereis --

| think | quoted in ny closing that fences and
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retaining walls wll be subject to the height
l[imtations in the Building Code, and that 7 foot
[imtation was in the Building Code.

As of 1977 there wasn't a specific
[imtation on retaining walls at the tinme and so
clearly, the zoning drafters in '77, they understood
that what they were tal king about was that there was
a height limtation, rather than creating a new one
that they woul d borrow the existing one. And so they

assuned that fence walls and retaining walls for these

pur poses, | think, were the sane. | nean, nmaybe there
is sone potential confusion about that. | nean, it's
not crystal clear, but | think that that's the nost

| ogi cal reading.

Clearly, it's very clear that the drafters
of section 2503 understood that there was a height
[imtation of retaining walls in the Building Code,
and the only thing that | think they could have been
t hi nki ng about was the 7 foot Iimtation on fences and
fence walls and trellises and screens. There's a |l ong
list of things that are all subject to that.

It's sensible, as well, | would suggest,
that it would be kind of odd to say that, you know, a
translucent or virtually transparent wire nesh fence

right along the lot line is limted to 7 feet, but

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

288

that you can replace air with a wall up to 30 feet
and, frankly, the DCRA s position would be up to 1, 000
feet if you use masonry blocks and fill it in behind
with dirt. That would just be conpletely absurd.

But so | think for all those reasons that
the best reading of what the Zoning Code drafters
intended was that the 7 foot height limtation on
fences and fence walls woul d apply to retaining walls.

COWM SSI ONER HI LDEBRAND:  That wasn't ny
guestion. M question was did you find a reference in
the Building Code that limts the height of retaining
walls to 7 feet?

MR. CAROME: Not using the termretaining

wal | .
COWM SSI ONER HI LDEBRAND:  Thank you.
CHAlI RPERSON GRI FFI S: kay. Let's nove
ahead. Any other questions? Very well. Start with

cross, M. Aguglia?

MR AGUGIA | don't want to regurgitate
this. This will be in our findings of fact and
concl usions of |aw We obviously have a materi al
difference in the analysis of the regul ations.

CHAI RPERSON GRI FFI'S:  Okay.

MR AGUGLI A: So why don't we just save it

for that?
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CHAI RPERSON GRI FFI S: Appropriately so

Very well. Does DCRA have any cross?

MS. BELL: No.

CHAI RPERSON GRI FFI'S: No?

M5. BELL: W have the sane position.

CHAlI RPERSON CRI FFI S: Ckay. ANC, Park
Service? Let's nove ahead.

MR. CAROVE: For ny closing, ny planis to
use the Power Point, and so we're going to need just a
second. It's set up and ready to go. W just need to
nove.

CHAI RPERSON GRI FFI'S:  Okay. And just to
be clear, of course, we're not going to be seeing
anything that's new that then would need to be
crossed. This is your closing. You won't be crossed
on this. |Is that correct?

MR.  CARQOVE: That's right. That's
correct. Everything here is in the record. Wuld it
make sense to dimthe lights? | don't know whet her
that's what you ordinarily do here.

CHAI RPERSON GRI FFI'S:  And you have copi es
of this, correct?

MR CAROME: Yes.

CHAI RPERSON GRI FFI'S:  (Okay. Good. Yes,

we can get the l|ights.
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MR. CAROME: Thank you. | want to again

thank the Board for its patience in what | know has
been an unusual |y | ong proceeding. This is iy closing
presentation. It will cover sone of the sanme issues
that we have been talking about because of the
direction of the questions, but | think we really have
crystallized things quite a bit here.

In overview, ny submission is that the
DCRA made two kinds of errors here. First, an
overarching error of fact, whichis that it conpletely
m sj udged what kind of structure it was authorizing.
It called it a retaining wall and not hing nore and, as
| have attenpted to denonstrate here, this structure
is far nore than just a retaining wall.

Then it made anot her kind of error, which
is that it msinterpreted several provisions of the
Zoni ng Code, | would submit. |In conbination, the big
factual error, this overarching factual error and
t hose errors of | aw, produced many cl ear viol ati ons of
t he Zoni ng Code. W have tal ked about a whol e bunch
of di fferent ways in which this, frankly,
extraordinary structure violates the Code. And in the
papers, | would submt, there are in excess of 20
different, separate ways in which the Zoni ng Code has

been violated by this enornous structure, which is
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unl i ke anyt hi ng we have seen i n Wesl ey Hei ghts before.
I"'m going to focus, as | did at the
begi nning, on five violations so that |I think we can--
which | think are the cl earest, easy to get one's m nd
around. And of course, we only need to prove one to
show t hat the DCRA's admi ni strative deci si on here was
incorrect, but 1'mgoing to focus on the top five.
So what was the overarching error, the
overarching factual error? It was accepting the
owner's claim that this thing is just a retaining
wal |, this thing which, you know, has replaced what
was a forested slope entirely where there was not hi ng
but air before and trees. It's enornous. | nean, it
is unlike anything in the neighborhood and it's 30
feet tall and it's right on the ot Iine of the park
and of neighboring properties. This is another view,
whi ch we | ooked at before. That is what the Tates now
have as their backyard. It abuts right up against
that wall, the veneer face of the whole structure.
This is just another picture taken this
weekend. I"m just trying to give the Board sone
essence, sonme sense of -- if you just see a photo
wi t hout sonebody |ike a person in it, one doesn't
really understand what the scale is we're talking

about. [|'mstanding there at the foot of the corner
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wi th ny daughter and that thing is just towering above
and that's just one corner of a structure that has got
400 feet of veneer wall around it, 600 -- |I'msorry,
6, 000 cubic feet of earth was trucked in with hundreds
of truckloads of material and, yet, the Governnent,
the DCRA, referred to this as just a retaining wall.

So what was wr ong about t hat
interpretation? Wy are they wong? Wll, one big
way in which this factual error occurred was that the
Zoning Admnistrator, the Zoning Admnistrator's
Ofice, assuned that this structure would consist of
not hing nore than just the exterior masonry bl ocks.
That was what M. Bello testified when he was here,
that this structure is nothing nore than just the
exterior masonry bl ocks.

So what did the Zoning Adm nistrator
ignore in thinking about this structure? Well, they
conpletely ignored the geogrid sheets that |ayer
t hrough t hi s whol e earthen structure. They conpletely
ignored the |l ayers of specially conpacted, engineered
dirt or earth that was built up where nothing was
before. That's 6,000. Here it erroneously says cubic
feet. It's 6,000 plus cubic yards of fill. The
Econom des construction mason said, you know, there

wer e hundreds of truckl oads of fill that were brought
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into build this.

And so what did DCRA i gnore? What did the
Zoni ng Adm ni strator ignore? The whole platform the
part of the nodel that | was holding up before, the
dog. And I would submt that the veneer wall is the
tail of this dog, but they just |ooked at the tail and
they m ssed t he whol e dog.

So what did the owners do? They owners,
they didn't want a retaining wall. They wanted a
terrace or a platformat their back doorstep that they
could walk on to and have a huge, new, flat area
out si de the house that they had lived in for 12 years.
So they went and t hey deci ded we're going to have, it
turns out to be, nore than a quarter acre flat terrace
where once there was just air and trees.

Now, the Econom des' own engineering
expert didn't make the sanme m stake or he honestly
told sone facts in his affidavit, the Statler

affidavit, which is BZA Exhibit 57. He got it right.

He said the nesa wall is a structure conprised of
bl ocks, geogrid, gravel and conpacted soils. It is a
"unified mass exerting pressure downward," | note not
laterally, "exerting pressure downward onto the
Econom des' property.” He understood that it wasn't
just a wall. He understood, as | have been trying to
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point out here, that it is a huge quarter acre
platformbuilt up of at l|east four of five different
ki nds of construction materials, including earth.

So as | said earlier during ny rebuttal,
| really think that this cones down to this factua
guestion. What is it and is the platform properly
considered part of the structure? As | say, it nust
be. Let's goto the definition in the Zoning Code for
the term "structure." It's a very, very broad
definition, extrenely broad.

" Anyt hi ng construct ed, i ncl udi ng a
building,” so obviously it doesn't have to be a
bui | di ng, "Anyt hi ng constructed, including a building,
the use of which requires permanent |ocation on the
ground or anything attached to sonmething having a
per manent | ocation on the ground and incl udi ng, anong

ot her things," so this is not even an exclusive |ist,
this is just an exanple of the huge breadth of what
structures can be, "anong other things, radio and
television towers, reviewing stands, platforns,
fl agpol es, tanks, bins, gas hol ders, chi meys, bridges
and retaining walls."

So | nean, this is -- the notion, which

the owners and the DCRA suggests is absurd that |I'm

sayi ng that, you know, calling the whol e earthen thing
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a structure for purposes of the Zoning Code actually
isn't bizarre at all. The word platformis one of the
specific exanples of what is a structure for purposes
of the Zoning Code.

And then there is not a definition of

platformin the Zoni ng Code and so what do we do? W

| ook to Webster's. Webster's defines platformas "A
natural or constructed terrace.” Wbster's al so goes
on to define terrace in turn as "Arelatively |evel,
paved or planted area adjoining a building and, in
formal settings, often surrounded by a bal ustrade,”
what ever that is

Now, |'m sorry. This is a platform
adjoining this building. It is what the back door of
this property opens on to. And so the Econom des
structure, this huge quarter acre platform actually
fits neatly within the definition of terrace and of
platform and soit's obviously -- and just goi ng back

to the definition

Qovi ousl y, it"s construct ed. It's
conbined of all of these different disparate
materials. A construction crewput it together. It's

hel d up t hrough engi neering science and the use of it
requi res pernmanent |ocation on the ground. O course

it does. You cannot use that platformif it's going
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to slide down the hill or if it's going to nove
around.

Qobvi ousl y, to use that, and the
Economi des, in fact, | think their plans suggested

they wanted to use it in part to put a sw nmm ng pool
up there, as well, it was -- of course that platform
it's use requires permanent | ocation on the ground and
also it's certainly something that's attached to
sonet hi ng havi ng a permanent | ocation on the ground.

Wiy do | say that? WelIl, of course, the
geogrid reinforcement layers, they tie directly
agai nst, up to the veneer wall, which the veneer wall
clearly, it's got footers. It's set into this
foundation. The Park Service has got |ots of issues
about it actually being over onto the park land. It
is attached to that wall, which has a permanent
| ocati on on the ground.

And while it may be novel here for the
Board to be thinking about sonething Ilike this,
whether it's a structure or not, | think it's only
because, frankly, not many fol ks have had t he chut zpah
todo this in aresidential area, to put up sonething
so huge and construct it right on the neighboring
property and park | and.

So still talking about this overarching
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factual error. Imagine that the owners, instead of
doing what they did, instead of using the material,
the construction materials that they did use here, the
geogrid, the conpacted earth, instead of using those,
i mgi ne that they had achieved the sanme effect with
concrete or steel posts and girders, for exanple.
That was one of the hypotheticals that | posed to M.
Bello in ny witten questions.

Witten question nunber four said how
woul d t he consi deration, the zoning application, have
changed if the entire structure, using the nodel to
illustrate, if this entire structure, instead of being
the nulti-earth, conpacted earth and geogrid,
etcetera, if it instead were 100 percent concrete that
had been poured, would that change the zoning
anal ysi s?

And what did M. Bello do in response to
that question? Not only did he not answer it, unlike
all the other questions, he hated the questions so
much he didn't even repeat the question back in his
letter. He was so flumoxed by it that he conpletely
i gnored the question.

So here is what the owners began with. |
wish |l couldclaimthe artistic talent that drewt hat.

It was actually one of ny fam |y nenbers. The owners
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began with this. They began with -- in 2004 when the

permt was issued, they had recently built this
enornmous new house there, but they had this big
forested slope. They had this big slope that has been
forested behind it. This is the sort of
preconstruction situation.

And then this is what the owners wanted.
They wanted to have a nice, flat platformor terrace
at their back door of their house to walk on to and
they wanted to fence it, and so this is what they
wanted. O course, they couldn't just do that w thout
nore than just a wall at the end and sort of grass on
top. You have to hold that up, right? And sothis is
what the owners built.

This is a side view. There's one of the
hundr eds of dunp trucks that had brought in dirt up on
the left. And so they created this MSE structure,
earthen reinforced structure, to support that
platform to make it a useable constructed object in
t heir back yard in place of what was not there before.

So if the space below the platform had
been filled to the top -- this is the hypothetica
that so flumoxed M. Bello. |If the space bel ow the
platform were filled to the top with concrete, we

woul dn't refer to that as just a retaining wall, |
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don't think. | think we would refer to it as
obviously -- we would have no doubt that it was a
structure.

If the elevated surface were held up by
beans and girders in this fashion, | don't think we
woul d be having a hard tine with the notion of whet her
t hat whol e thing was not just aretaining wall, but in
fact a much larger and nuch nore different structure
far in excess of 4 feet above grade and there is no
way t he Zoni ng Code woul d have permtted that. So why
shoul d this be deened just a retaining wall? How is
this so fundanentally different? | submt that it's
not . It is another way of achieving the goal of
having a huge quarter acre elevated platforminstead
of what was there before.

So engi neering evidence from both sides
confirms that the structure as a whole is not just a
retaining wall, and I think it's inportant. | nean,
| guess | said this before. | don't believe that the
veneer facade is aretaining wall either, but | don't
-- this doesn't really rise and fall on that, because
obviously this whole systematic structure, as | have
said before, is nmuch nore than that. And when you
| ook at the structure as a whole, it's not nerely, not

just aretaining wall evenif | were to concede, which
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| don't, that the veneer is a retaining wall.

So the owners' engineer, as | said before
and as | pointed out on that chart that we put up
here, that's straight. Those are the words of the
engi neer. The zoner's engi neer, the general nanager
of Ryan and Associ ates, says that the structure here
is "a unified mass,"” not just the masonry bl ocks as
M. Bello said was all that mattered. It's conprised
of the blocks, the geogrid, gravel and the conpacted
soi |l s.

That is really, essentially, what the
Nat i onal Park Service engineer said and testified to
in tal king about this being a nechanically stabilized
earth retaining system Regardless of what you think
of the veneer or facade as, the whole thing is nuch,
much nore than just a "retaining wall" and the
i ndustry text that we | ooked at before, | think, make
t he sane point.

And here's where | will nore than qui bbl e.
| believe that even the exterior wall itself, if you
were just looking at that, that that is not a
retaining wall within the nmeaning of the definitions,
either the Webster's definition or | think the next
nost relevant definition would be the | ast definition

fromany D.C. Buil ding Code that we have, which is the
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BOCA definition.

And so t he NPS engi neer, Robert Pinciotti,
and the industry texts, including those |l have put in,
say that the wall conponents of MSE structures or
earth reinforced structures, whatever you want to cal
them are mainly facades to prevent erosion at the
front edge. That, for exanple, is ny rebuttal exhibit
F4, nmakes that point.

The wall here does not do the nmain thing
that the owners and DCRA say is the essence of a
retaining wall. What do they say is the essence of a
retaining wall? It's resistance against |ateral
pressure of earth. The texts, one of the texts that
| have submitted, says that "The facing of an MSE only

plays,” this is a quote, "plays a mnor structura
role in the stability of the structure” unlike a
retaining wall, which is the whole -- the wall is
obvi ously playing a major structural roleinresisting
the lateral pressure of the earth. It's really
actually the geogrid and the huge pressure and the
wei ght of the conpacted soils on top of the geogrid,
that's what gives this thing its stability.

It's unrebutted testinony in the record

here from M. Pinciotti that you could take the wall

away here and while you woul d get some erosion at the
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face of it, the vast bulk of the structure would still
remain the way an earthen dam woul d and he even said
that he knows of an exanple of an earthen dam
structure that doesn't have a face, doesn't have the
veneer.

It is that enornmously strong geogrid
material with enornous pressure of many, many | ayers
of conpacted soil. That is what together mainly hol ds
this thing together, as | said, and that the bul k of
the structure would stand even w thout the exterior
wall. So these walls are not even under the owners
and the DCRA's definition of, you know, resisting
| ateral pressure. That's not what this does. In
fact, the owners' engineer talks about it exerting
downward pressure onto the Econom des' property.

So very quickly, we did this in our early
briefs and pointed out that courts have ruled, not
from the D strict of Colunbia, but from other
jurisdictions have ruled that erecting a wall then
filling behind it with earth where previously there
was none at all does not create a retaining wall.

That' s t he Ranson case fromWst Virgini a,
the Adl er case fromNew Jersey in each i nstance where
owners were not allowed to get out fromunderneath the

height restrictions on fences and claimng that
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sonething is aretaining wall, not subject to a hei ght
l[imtation under those codes by putting up a wall then
filling behindit wwthdirt, whichis essentially what
happened here.

So ny point here is sinply that there is
significant judicial support for the proposition that
even putting asi de the geogrid and the conpacted earth
and everything that went on here, the sophisticated
nature of this structure, even if you put that aside,
the notion of putting up a wall, filling it, where
there was nothing before, filling it behind dirt and
creating a whole newentity that wasn't there before,
that is not just a retaining wall.

| think that the courts are properly
recogni zi ng that when there was nothing there before
and you just filled in behind it wth soil or
what ever, you creat ed sonet hi ng newt hat was nore t han
just the wall that was holding up the new stuff you
put in, nanely the fill dirt in these sinpler exanples
from West Virginia and New Jersey.

The owners have gone to great lengths to

say that our own expert, M. Kilsheiner, hinself had

characterized this as a retaining wall. In fact,
that's wrong. M. Kilsheimer did not use the word
retaining wall. H's statenment was "The structure is
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a large geostructure type wall relying on earth
characteristics and gravity for support in an
acceptable bootstraps approach.” He did not

characterize it as aretaining wall and there | think,
frankly, he is actually just tal king about the wall
conponent of the larger platform structure.

So this my be a little repetitive,
because we tal ked about it during nmy rebuttal and the
guestions but, as | noted before, DCRA" s own favored,
they call it working definition of retaining wall
they are the ones who |ook to the BOCA Code. There
was | think sone extrenely unfair suggestions nade by
t he cross exam nation of M. Pinciotti to suggest that
he was attenpting to m slead the Board by referring to
t he BOCA 1996 definition and maybe he coul d have been
sonewhat clearer about that, but | believe that he
sinply, in good faith, was going to the working
definition that DCRA itself had said it was using as
the definition for a retaining wall, the BOCA
definition, and then sinply pointing out that the BOCA
definition doesn't apply.

| submt it doesn't apply here for two
reasons. One, that this wall is laterally supported
at the top with the geogrids pulling it back towards

the wall, those geogrids are attached directly to it
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as the plan docunents show, and also that the wall's
function is principally not to resist lateral soi

| oad. The whole structure together is exerting a
downward pressure and it's those geogrids that are the
mai n thing holding it together.

Sothis screenis sinply -- actually, this
is a Xerox copy of the way DCRA presented this inits
Power Poi nt presentation. There you can see that this
is where they canme up with their definitions of
retaining walls, and the one that they chose to put in
bold as the one, which | assunme neant it was the one
that they found nost conpelling or inportant, is the
BOCA 1996 definition and that is a direct copy out of
t he DCRA' s Power Poi nt presentation during M. Bello's
t esti nony.

And as | have said before, the DCRA and
NPS experts, | think they were correct to focus on the
BOCA definition for the reasons | said before, that
the BOCA definition is the last definition we had as
a matter of D.C. Building Code here very recently
where there was a definition of retaining wall and
that was it. The current |IBC Code does not contain a
definition of the retaining wall.

So that conpleted the segnent of ny

closing that's talking about the big overarching
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factual error, nanmely was this structure just a
retaining wall or was it sonething much nore? And |
submt that it clearly is nmuch nore than that. It's
a platformstructure with a veneer wall.

So now one at atime I'll go through the
top five zoning violations and, again, enphasizing
that these are sinply the top five. There are a
nunber of others as to which there's clear records to
support that there are other ways in which this al so
vi ol ates the code.

Nunber one is that the el evated pl atform
islocated in arequired  rear yard, yet fits within no
exception to section 2503, which is the provision of
t he code, which spells out the exclusive categories of
structures that can be erected in arequired yard. So
just quickly, what are the governing provisions here?
One is the definition of yard and that definition
actually includes a prohibition, which is "A yard
required by the provisions of this title shall be open
to the sky fromthe ground up."

And | submt that what that means for
t hese purposes is this was the yard, I'mjust | ooking
at the nodel, and what we had before, that is the
yard. It was a rather steeply sloping rear yard. And

what does the definition of yard, which gets used in
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part of 2503 -- it actually specifically says "A yard
required by the provisions of this title shall be open
to the sky fromthe ground up.”

That was the ground. It is no | onger open
from the ground up. It now is covered with an
enor nous quarter acre platform 6,000 plus cubic tons
of earth brought in by the hundreds of truckl oads.
"And shall not be occupied by any building or
structure, except as specifically provided in this
title." That's the rest of the definition.

So then there is a definition of the rear

yard. That is "A yard between the rear line of a
building or other structure and the rear lot |ine,
except as provided elsewhere in this title.”" Once

again, this prohibition, "The rear yard shall be for
the full width of the lot and shall be unoccupi ed,
except as specifically authorized in this title."
Then there's 404.1, which sets up the
required rear yard. "A rear yard shall be provided
for each structure located in a Residence District,
t he m ni mumdepth of which shall be 25 feet in R1-A "
These are the relevant provisions of 2503. | think
the Board is quite famliar with themat this point.
The two rel evant ones here are what are you all owed to

put in a rear yard? A structure, not including a
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bui l ding, no part of which is nore than 4 feet above
the grade at any point.

So that's a general prohibition for all
structures, you know, that don't fit into one of the
ot her categories. |If they don't fit into one of the
ot her categories |i ke stairways or fences or retaining
wal I s, then they are subject to this and they can't be
any higher than 4 feet above the grade at any point.

And it was very clear that what was goi ng
on here was an intent to measure the height of
structures from preconstruction grade and not as was
in the past, fromthe -- as one does for nornal |ot
occupancy where you neasure the height of a structure
and figure out its occupancy from the floor of the
main, of the first floor of the dwelling on the
property. And so you can put in structures in your
required rear yard. |If they don't fit into, you know,
the fence or stairway or antenna exception, they have
to be entirely less than 4 feet above the grade at
every point.

And then there's the 2503.3, the one that
the DCRA relied on here, which is for fences or
retaining walls, of course, constructed in -- they
have to be not just fences or retaining walls. That's

not enough. According to the Zoning Code, they al so
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have to be constructed in accordance with the D.C
Bui | ding Code. Those nmay occupy a required yard.

So | submt that the violation here,
Violation No. 1, inpermssible structure in the
required rear yard, is clear cut. The platformis in
a required yard. There is no doubt about it. It's
not just in the required yard, but however you | ook at
the -- at which version of the required yard, whether
you |l ook at what | call the code version, the 25 feet
closest to the rear line, the whole yard version,
everything back from the dwelling, or the Bello
version, the first 25 feet back fromthe building.

In any case, the platformis not just in
the yard. [It's occupying nore than 90 percent of the
yard, and so that's a clear cut violation. And so the
pl at f orm conponent of this structure, obviously, is
not a fence or retaining wall and the platform
structure is in nunerous parts. Most of it is nore
than 4 feet above the preexisting grade. In fact,
parts of it are 30 feet above or nore above the
preexi sting grade. And yet, the DCRA erroneously
treated the platform as irrelevant to the zoning
deci si on. That's Violation No. 1, inpermssible
structure in required yard.

Violation No. 2 is the structure, even if
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it was otherwi se sonething that could be put in a
required rear yard, it can't occupy nore than 50
percent of the required rear yard. And where does
that 50 percent |imtation conme fron? That cones from
the | ast sentence of the definition of yard. | |ove
it how the zoning drafters put sone of the nost
i nportant prohibitions intothe definitions. It nakes
life interesting. No offense intended to any present
conpany.

So the elevated platform occupies the
great mpjority of the rear yard. W |ooked at that
before. It occupies an area of nearly 15,000 square
feet and that figure includes all portions that are
el evated nore than 2 feet above existing grade. It's
a simlarly huge portion of the rear yard, well in
excess of 50 percent if you just, you know, cut the
owners a great deal of slack and DCRA a great deal of
slack and just say we'll look at things that are
actually 6 feet nore than -- el evated nore than 6 feet
above the preexisting grade.

And even nore so if, as Chairperson
Giffis suggested, you know, 4 feet being a rel evant
benchmark, it's even nore than the 6 feet, obviously,
if that was what one was going to |l ook at for what is

the structure part of this whole thing. So just very
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qui ckly. | probably made this point before. No
matt er which view of the required rear yard one t akes,
the platform occupies a huge proportion of it, in
every case in excess of 94 percent of the required
rear yard no matter which way you look at it.

This is nmy pitch for why the -- which I
really think is the only one that makes sense, why the
required rear yard is the proper way to |l ook at it for
pur poses of just clarity and thinking about it, is it
extends fromthe rear property line inward toward the
bui | di ng box, that's the first box on the prior slide,
so the 25 feet closest to the property line. | think
that's the right way to look at it. Again, as this
drawi ng shows, it doesn't matter which of the three
you use for this purpose, but | actually think that
that's the one that is nobst consistent with the Zoning
Code.

And as ny rebuttal exhibits, D1 through
D6, show both the BZA decisions and the D.C. Court of
Appeal decision, which | submt assune and treat the
required rear yard as being that 25 feet closest to
the rear property I|ine. And this confornms to the
| anguage of the code. Wiy do | think that that's
right? 404.1 of the Zoning Code creates the m ni num

depth of the yard. It is the open part of the yard
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t hat must al ways be there.

You can never -- if you have a buil ding,
that's the point of the building to which you could
extend. You could put an addition on to that building
up to that point. And it's when you cross that line
and get closer than 25 feet to the rear line, that's
when you have encroached wupon, intruded upon
inmperm ssibly on arear yard. That is the required --
that m nimum 25 foot buffer zone is the required rear
yard.

And | woul d submit that this al so conforns
nost to conmon sense, the sane point. This repeats
the point I just nade that one can extend a buil ding
out to that 25 foot line, but not further, and it's
t hat area between the lot line and 25 feet in the | ot
lineinR1-ADstrict that's the sacred no build zone
and where there is a need for the special regul ation.
That's the area that you cannot absorb wth your
dwel ling. That is, in sone sense, the required rear
yard.

It's also -- you know, |ooking at just,
you know, ny nethod of |ooking at the rear yard is
nost consistent with the purposes of the Zoni ng Code,
which | submt it's what this Board | think nost

worri es about in zoning decisions, is what is goingto
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be the inpact of a structure or a building on the
nei ghboring properties? That is forenpst and,
obviously, proximty to the nei ghboring properties is
very inportant and you only are really going to take
t hat consideration into account, | submt, if you view
the required rear yard, essentially, as a buffer
that's the last 25 feet of the property.

But as | said, and maybe I'm dwelling on
this toolong, it doesn't really matter which of those
three, at l|east for determning the violation. I
think it mght matter for purposes of how we' re going
to remedy the situation

So t he | egal anal ysi s her e is
strai ghtforward. “"No building or structure shal

occupy in excess of 50 percent of a yard required by

this title.” That is the code |anguage of the
definition of yard. Interestingly enough, and this
came up in M. Bello's -- one of the questions that he
did answer. | asked him does the 50 percent yard

occupancy | imt, does that apply to 2503. 3 structures,
nanmely fences and wall s? And he said that he coul dn't
answer that question yes or no, which I found quite
per pl exi ng.

The DCRA conceded that the 50 percent

occupancy, Vyard occupancy limtation, applies to
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structures aut hori zed under 2503. 2, that is structures
that are | ess than 4 feet above grade. But curiously,
in response to ny question, M. Bello said that he
coul dn't answer yes or no whether the 50 percent yard
[imtation applies to things that neet the exception
for fences and walls.

It doesn't matter here | think because, as
| said, the platform conponent of this structure is
not a fence or a wall. But in any event, | submt
that it couldn't be clearer fromthe | anguage of the
code and fromthe legislative history of 2503.3 that
the same 50 percent limtation on yard occupancy
applies to all structures regardless of which
exception of 2503 they fit wthin. There is no
possi ble way that, fromthe text of the Zoning Code,
you coul d get to saying that the 50 percent limtation
applies to structures that are all less than 4 feet
above grade, but for sone reason doesn't apply to the
ot her accepted categories of 2503.

There was a | ot of confusion during M.
Bello's testinony. | guess nmaybe his confusion about
t his question of howthe 50 percent limtation applies
is why it was so confusing. | wll concede that for
purposes of |ot occupancy under the basic |ot

occupancy statute, wunder the basic |ot occupancy
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provi sions of the Zoni ng Code, not the Wsley Heights
Overlay though, that you do only | ook at the portions
of the structure that are above the floor of the main
| evel of the dwelling. That is how | ot occupancy is
cal cul at ed.

And so for purposes of |ot occupancy, as
opposed to yard occupancy, it nmay well be that the
platform for purposes of general |ot occupancy not
Wesl ey Heights Overlay, it may well be that the bel ow
grade, below | evel of the first floor of the building
nature of the platformnakes it not count for purposes
of nmeasuring | ot occupancy. There is a very different
approach to neasuring yard occupancy than there is
froml ot occupancy, | have now | earned by studying t he
code.

But it couldn't be clearer that for
pur poses of yard occupancy, and this actually was the
whol e poi nt of the 1997 anmendnents, which put the 2503
provisions into the code, was to spell out that for
pur poses of yard occupancy and rear yard occupancy,
you neasure not fromthe level of the first floor of
t he buil di ng. You neasure, you know, directly down to
what the preexisting grade was.

And so | think it's worth pointing that

out really just so that there is not confusion as the
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Board thinks about this. | think it's going to be
i mportant for the Board to keep separate in its mnd
yard occupancy for purposes of 2503 and the definition
of yard and | ot occupancy. W'Il cone back to that,
because | do have a winkle on that when we get to the
Wesl ey Hei ghts Overlay | ot occupancy cal cul ati on.

So | guess this slide of the PowerPoint
j ust nmakes the point |I was just naking, which is that
the 50 percent yard occupancy |imt was adopted in
1997 simul taneously with section 2503 specifically to
restrict the size of low structures in rear yards.
Now, this is a quote here fromthe drafting history,
whi ch | think conpletely answers the question that M.
Bell o, for sone reason, is not sure about, which is
are fences and retaining walls, if that's what this
were, are they subject to a 50 percent yard occupancy
[imtation?

This sentence here nakes clear that |ow
structures, i.e., structures below 4 feet, fences and
stairs and yards as a matter-of-right, the thrust of
2503 is to allow |l ow structures, fences and stairs in
yards as a matter-of-right with a restriction on
occupancy to ensure that at | east 50 percent of a yard
is left open. So even there sonething in 2503. 3,

namely fences, is spelled out as being al so subject to
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the 50 percent yard limtation. So that is Zoning
Violation No. 2.

Zoning Violation No. 3. Even if we were
to buy into the proposition that this whole platform
structure was nothing but a retaining wall, it stil
woul d not be permitted under the Zoni ng Code, section
2503. 3 in particul ar, because it violates the Buil ding
Code's 7 foot height limtation. | think there are
two i ssues that | sense trouble the Board about this,
and maybe rather than focusing on the PowerPoint |
Will just try to just -- | sense the Board having two
problenms with this.

Oneis well, it says the Buil di ng Code and
is that outside our jurisdiction as the BZA? The
second i s the Zoni ng Code uses retaining walls and is
this thing -- and the Building Code uses the term
fence wal I, and does that sonehowtake it to nmean t hat
the 7 foot limtation doesn't apply? Let ne just try
to address those directly.

The DCRA says this is not a zoning issue
at all, because zoning doesn't |look to the Building
Code and | submt that that is incorrect, because it
reads out of the Zoni ng Code provision. It reads out
of 2503.3 the words in red here that obviously the

drafters of the Zoning Code wunderstood was an
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additional Iimtation as a matter of zoning that it
not just be a fence or retaining wall, but that it be
a fence or aretaining wall constructed i n accordance
with the D.C Building Code.

If you say well, that's not a matter of
zoni ng, then you have witten those words conpletely
out of the code and that is contrary to a basic
principle of statutory or regulatory interpretation,
which is you should never interpret a statute or a
regul atory provisionto render sonme words neani ngl ess.
O course, all structures that the DCRA permts have
to be in accordance with the Buil ding Code, but nost
of the time that's not a zoning issue.

It becomes a zoning issue, and this is
only one of two or three places that this happens in
t he whol e Zoni ng Code where there is a cross reference
to the Building Code, it becomes a zoning issue when
the drafters of the Zoning Code spell it out in the
statute and say to neet zoning criteria, it has to be
constructed i n accordance with the D. C. Buil di ng Code.

And so to take the DCRA position here, it
woul d render that |imtation neani ngl ess, because t hat
[imtation is -- the general limtation has to be
constructed for the building, but that is true for al

struct ures. Qobviously, the zoning drafters, the
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drafters of the code, intended that to have sone
meani ng.

The one case that we have been able to
find fromthis Board that tal ks about the Building
Code, how t he Buil ding Code i nterplays with the Zoni ng

Code with respect to 2503, is the Ginstead deci sion,

whi ch we have cited in our briefs. In that case there
was an allegation that a structure, | think it was a
fence, did not nmeet -- there was a question about

whether it fell within 2503.

And thi s Board repeatedly in that deci sion
said that since no evidence has been presented of a
Bui | di ng Code violation, we don't need to worry about
nonconpl i ance with section 2503.3. In that case at
| east the Board appeared to be recognizing that
reference to the Building, for purposes of 2503. 3, was
rel evant and appropri ate.

Now, | would also note that in other
jurisdictions, the heights of fences and walls are a
routi ne zoning i ssue. So we're not asking -- at | east
as to the height question, we're not asking this Board
or the Zoning Admi nistrator to do sonething that is
not typically a matter of zoning, which is the height
of a fence or a fence wall or a retaining wall

abutting or near to lot lines.
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Now, we believe that there are many ot her
respects in which this structure does not conformto
the Building Code and | know that the Board has not
been thrilled with ny going into detail about that.
|"m not going to go into the detail about that now.
There is a lot in the record, including things that
the Park Service has pointed out, about, you know,
encroachment which brings into play, you know,
actually part of the wall literally being across the
property |ine.

That brings into play the Buil di ng Codes,
special restrictions on party walls and I' mnot going
to go there, because | think that the excess of hei ght
above the 7 feet is so clear that why do we need to
get bogged down in nore conplicated things? | think
it would be appropriate for the Board to consider
those things if we didn't have, you know, a clear
violation of the height Iimtation. But since we have
that, | don't think we need to dwell nore on that.

In answer to one of the earlier questions
about the legislative history of 2503, that quote on
the bottomis the quote that | referred to as at the
time of the 1977 adoption of the 2503.3 limtations.
And the Director of the Minicipal Planning Ofice,

which | believe is the predecessor to the Zoning
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O fice, described section 2503.3 as allowing as a
matter-of-right "a fence or retaining wall up to the
hei ghts established by the Buil ding Code."

And | point that out sinply to say that,
at the tinme this provision was adopted, there was a
cl ear understanding that fences and retaining walls
would be subject to the Building Code Height
Limtation. So | don't think we're suggesting
anyt hing surprising there.

This sinply just points out, this slide,
that we are undoubtedly in violation of the 7 foot
[imtation. This structure is nore than five tines
t he maxi nrumhei ght at its highest points where it's 30
feet and the newy added fence adds another 6 feet on
top of that, so we're talking about a 36 foot high
structure and it's above preconstruction grade.

Now, | don't knowwhether it's intentional
or by accident, but at different tinmes the owner's
counsel, M. Aguglia, has suggested that we don't --
this is belowgrade and that this wall doesn't viol ate
the 7 foot height limtation, because it's all |ower
than | guess the front of the property, the way the
house is and with the lot Iine in front of the house
or sonet hi ng.

That is fundanentally wong in terns of
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what do you neasure, how do you neasure the hei ght of
a fence or a fence wall. You neasure it, according to
t he Buil ding Code, section 3110.1.3. It states that
the height is nmeasured fromthe top of the fence to
grade on the side of the fence where grade level is
hi gher. (Qbviously, you know, this is a determ nation
made at the permtting stage, and so grade obviously
i s what exi sted.

At the tinme that the permt was issued,
grade was obviously down here at the bottom of the
hill 30 feet below where the top of the platform
structure was proposed to end up. And so it has got
nothing to do with the grade at any other part of the
property. It has to do with the grade at the point
where the fence or the wall is to be put up.

So just finishing up Violation No. 3, the
7 feet height limtation. The vast majority of other
wal l's in the Wesl ey Hei ghts Overlay District, as cited
by the owners as | pointed out earlier, support
preexisting earth and, therefore, they are below
grade. They are below the grade where the wall was
put in because, you know, soneone i s di ggi ng a channel
to put in a below | evel garage, for exanple. Such
walls have a height of zero as neasured by the

Bui | di ng Code.
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The 7 foot height limt onretaining walls
or fence walls only cones into play in very rare
ci rcunst ances when the wall rises above, you know, if
it'"s aretaining wall as well as a fence wall, when it
ri ses above preexisting grade, so that -- | think that
t he Board has been worried that what's going to be the
consequence if it, you know, agrees with nme and says
that the 7 foot height Iimtation is a problem here.
Is that going to get in the way of what property
owners need to do in terns of, you know, dealing with
sl opes on their land and all or putting in, you know,
a channel or a cut so that they can put a driveway in
bel ow grade?

It's not goingto affect those situations.
It only affects situati ons where sonebody wants to put
in a whole new | evel above preexisting grade. It's
only there that you begin to start to even get above
zero |l evel for purposes of neasuring the height of a
retaining wall if it's also a fence wall.

And so the only situationis if soneoneis
going to put in -- you can do this up to 4 feet above
preexi sting grade. You know, that's pretty high and
we're only talking about the last 25 feet of your
property, not nmuch nore than the di stance from where

the Board is sitting to where, you know, the first or
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second rows are. In that area you can't put up a
structure, including awall, that is -- actually it's
not 4 feet. You can go up to 7 feet if it's just a
retaining wall.

You're given a lot of -- you can put up a
platformup to 4 feet. You can put up a retaining
wal |l up to 7 feet above preexisting grade, so this is
not nmy -- the position |I'murging the Board to accept
here is not one that is going to have any significant
i mpact on normal things that you and | and other
residents of the District who own property want to do

with their property.

This is just illustrating, as | did
before, what |'m tal king about, about the driveway
channels. | nean, that wall is obviously supporting.
It's on both sides of that channel. It's obviously
supporting preexisting grade. That's a zero foot
hei ght wall . So same for this. | don't want to

bel abor the point.

| just think, and | know this has conme up
in sone of the Board questioning, that the owners and
the DCRA's position here that there is no height
l[imtationonretaining walls really does produce j ust
absurd results. It would allow retaining walls of

unlimted height. | know that the Board didn't |ike
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it when | said well, 500 feet, 1,000 feet.

Yes, they are extrenme, but that is the
consequence of what the position of the Governnent and
the owners is here, is that there is sinply no height
[imtation, you know, so long as the engineering
technol ogy exists. This didn't exist, you know, a few
years ago to do this. | nean, if sonmeone is going to
dream up anot her technol ogy, you will have, you know,
mle high structures arising out of the backyards of
peopl e's properties.

You know, that is the consequence of the
DCRA and owners' position here that thereis sinply no
height limtation on these structures, and it's
obviously contrary to the cl ear purpose of the height
restrictions and what the zoning authorities
under st ood was happeni ng when 2503. 3 was bei ng adopt ed
to subject retaining walls to the height limtations
of -- fences and retaining walls to the height
l[imtations specified in the Building Code. That's
the end of Violation No. 3. W got two nore.

Violation No. 4 is that the structure
violates the Wesley Heights Overlay District's core
pur poses. And here, | do recognize that thereis, to
a certain extent, a subjective el enent that the Zoning

Adm nistrator and the Board is called upon to play
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here if it has to get to this violation, which we
would really only need to do if it didn't agree with
one of ny three prior propositions, but this wall
platform structure is totally anathema to the
overlay's core purposes, which are spelled out.

| quote them here, two of three core
purposes. One is to preserve the current density of
t he nei ghbor hood. Another is to preserve existing
trees, access to air and light and the harnonious
design and attractive appearance of the nei ghborhood.
| was just stunned when | first saw this picture.
This is just sort of what one has to do to trees in
order to erect a quarter acre platformor terrace 30
feet above grade in an area like this, |ike Wsley
Hei ghts. That before picture, one can barely point --
pi ck out --

CHAI RPERSON @RI FFI S: Tell you what.
W're going on to 6:00. W're going to pick up the
speed a little bit.

MR. CAROME: All right.

CHAI RPERSON @RI FFI S: As this is your
entire case now again.

MR. CAROME: All right.

CHAI RPERSON GRI FFI'S: And al soinwitten.

MR. CAROME: Al right.
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CHAlI RPERSON GRI FFI'S: W have seen t hese,

SO we --

MR. CAROME: Ckay. But obviously, one,
it's hard to imagi ne a destruction of trees --

CHAlI RPERSON GRI FFI' S: Yes.

MR CAROVE: -- of nore than what has

happened here.

CHAI RPERSON GRI FFI S: It speaks for
itself.

MR. CAROME: | think it's stunning.

CHAI RPERSON GRI FFI'S: Let's nove ahead.

MR. CAROME: Al right.

CHAI RPERSON CGRI FFI' S:  The Park Servi ce has
actually --

MR. CAROMVE: | have tal ked about this. |
made this point earlier. This is how slopes are

ordinarily handled in Wsley Heights. This is the
| anguage, you know, the harnonious design and
attractive appearance of the neighborhood. 1It's that
and that. It's not that. It's not what M. Tate has
to get up and |look at every norning in his backyard
and it's not what ny kids have to | ook at when -- you
know, in the winter when this is what we see from our
front yard. So that's the end of No. 4.

The | ast one, which is the Wsley Heights
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Overlay District lot occupancy limt. No structure,
not just buildings, no structure, including accessory
bui l di ngs, shall occupy an area in excess of 30
percent of the lot. Now, the DCRA's position on this
was even though it says structure, it really neans
building. O course, there are different definitions
in the code for structure and building and buil di ngs
are a subset of structure.

Qoviously, it would have been very easy
for the zoning, for the people who drafted t he Wesl ey
Hei ghts Overlay, to say no building, including
accessory buil di ngs, shall occupy an area i n excess of
30 percent. If that's what they intended to happen,
| can't imagine why they chose the word structure
rat her than buil ding here.

So the elevated platform occupies nore
than -- actually, these nunbers are not, | think, as
accurate as they should be. It's closer to 15,000
square feet when | carefully neasured it and it's not
just nore than 54 percent. Now, we're talking |ot
occupancy not yard occupancy, which is -- | didn't
tal k about this during ny rebuttal. This is in Chart
6.

The area that is occupied by the platform

structure plus the bit of geogrid that is actually
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outside where the platformstructure is 2 feet high
according to the plans, is 14,975.1 square feet. That
is 58 percent of the entire lot. |If you just map the
pl atform and/ or geogrid against the whole lot, it
occupi es nore than 54 percent of the whole lot. The
nunmber for the whole lot, the 25,811, that's fromD. C
tax records.

So the DCRA, of course, just deened the
Wesl ey Hei ghts Overlay provisions of the Zoning Code
as just irrelevant. That was wrong, because they said
it only applies to buildings. | have already
di scussed that it actually applies to structures, et
al, which includes platfornms and retaining walls for
that matter. There is no basis that | can think of
that woul d permt the DCRA s reading, which is to say
that the Wesl ey Heights Overlay | ot occupancy doesn't
apply to all structures, it just applies to buildings.

Now, | conceded before, because | think
it's inportant to be clear about this, that under
normal | ot occupancy neasurenent, under the main part
of the code which is Zoning Code section 403, it uses
di fferent | anguage i n describi ng how one neasures the
per centage of | ot occupancy.

In fact, that is the title of the

provision and it's the term that's defined in the
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Zoni ng Code. They use the term percentage of | ot
occupancy. And through a series of interlocking
definitions, M. Bello, | think correctly, points out

that the area of structures that are below the first
floor of the min level don't get <counted in
percentage of | ot occupancy, which is a defined term
in the code.

And so why do | say that that doesn't
apply in the Wesley Heights Overlay District? It's
because the Wesley Heights Overlay District |anguage
doesn't use that defined term It doesn't use the
termdefined in the Zoni ng Code of percentage of | ot
occupancy and, instead -- and it doesn't use the term
buil ding area, whichis thetermthat M. Bellorelies
upon for why you exclude below grade portions of
structures, below grade for these purposes as being
measured fromthe first floor of the building.

So t he Wesl ey Hei ght s Overl ay
conspi cuously doesn't use either of those terns. It
instead says that it applies to all structures.
Here's a conparison of 403 versus the relevant
provision in the Wsley Heights Overl ay. 403, the
main way of doing it, no structure, including its
accessory buil di ngs, shall occupy its | ot in excess of

the "percentage of |ot occupancy” and percentage of
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| ot occupancy, as | said before, is a defined termand
it is solely fromthe cunbersone -- the interlocking
definitions of percentage of 1ot occupancy and
buil ding area, which is used in |ot occupancy, it's
only through that cunbersone process that one can
exclude structures such as this from | ot occupancy
nmeasur enent s under section 403.

Those ternms are not in 1543.2, which

sinply says "No structure, including accessory
bui l di ngs, shall occupy an area in excess of 30
percent of thelot.” | think that particularly taking

into account the Wsley Heights Overlay District's
clear purposeis toretain the nature of this area, it
makes sense to adopt a common sense readi ng of what
| ot occupancy neans here.

And we're not encunbered by this strange
term percentage of | ot occupancy, whichisn't used in
the Wesl ey Heights Overlay. And, therefore, | think
just the nore normal formof | ot occupancy really akin
to neasurenent the way we do it for yard occupancy,
which is to just | ook at the whole footprint, is the
appropriate way to neasure | ot occupancy for purposes
of the Wesl ey Heights Overl ay.

CHAI RPERSON GRI FFI'S: Can | just interrupt

you for a m nute? There seens to be sone confusi on on
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your assertion of this note, and you have nade it
before, but you' re saying that the drafters of the
Wesley Heights Overlay abandoned all of the
prescriptive | anguage of the regul ations to nake their
own term up?

MR CAROME: Yes.

CHAI RPERSON GRI FFI'S:  Okay.

MR CAROME: And | don't think that that's
actual ly surprising. The drafters were, you know,
intent on really strictly prohibiting what could
happen here, and | think a broader interpretation of
| ot occupancy nakes sense. It's the --

CHAI RPERSON GRI FFI S: No, | understand
your point.

MR CAROVE: It's the sane. It's the way
we do it for yard occupancy and even DCRA concedes
that, sol don't think it's too surprising. So that's
the end of Violation No. 5. | just have a few final
cl osi ng thoughts.

One is that the ANC, obviously, has
supported this appeal fromthe outset. There has been
no doubt about its support as | gather there sonetines
can be. It's very clear there was a cl ear neeting, a
vote wi thout dissent, supporting the appeal, broadly

supporting many of the argunents that | have nade here
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i ncluding the argunent that this is an inperm ssible
structure in their rear yard, the violation of the 7
foot height restriction, the violation of the core
pur poses of the Wesley Heights Overlay District and
violation of the Wsley Heights Overlay District
occupancy limtation. Cbviously, the Board is well
famliar with the requirenent that it give great
weight to the ANCs witten report here and that is
obviously further support for the outconme that | am
advanci ng here.

Anot her final consideration. |''m sure
that the Board is -- it has heard a |ot about this
case and there has been sone what naybe sonetines
sounds |i ke hyperbole fromne about this. | really
can't be nore serious though about it. The stakes are
real ly high, because this is not just a question about
this particular structure on this particular |ot.

W are goi ng to be naki ng a deci si on whi ch
is going to set sone precedent here for what can and
cannot be done under the current Zoning Code. And |
can't stress enough that affirm ng what the DCRA did
here woul d present a great, a really great threat to
the comunity and not just Wsley Heights, but the
whol e District of Colunbia. It would, anong other

things, put every homeowner at risk of walls and
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platforns of unlimted hei ght abutting their property.
That is the consequence of this.

And it's -- and | think the reason that
it's very unusual for the Park Service, | know that
they play a role in applications, but for them to
actually have intervened in this appeal, | understand
it's quite unusual. And why did that happen? | think
that the Park Service understands that in our city, a
great deal of the scarce park land sits in these
val | eys where the creeks and streans flow through
And so they are going to be as this park | and here is,
they're going to be at the bottomof a V where there
is a high property on either side and sloping down
into the streans.

There is a |lot of private |and,
resi dences, including many that are on either side of
the property here, and that there nust be 10 or 15
houses just across the way on this park |and here in
one bl ock stretch. |If this is allowed, then what is
open space and a slope could be -- and just a park
i ke setting, whichis what the Wsl ey Hei ghts Overl ay
i ntended, but what | think is appropriate for this
community could be conpletely converted into these
huge platformstructures with these, you know, cenent

or masonry cliffs on either side creating kind of a
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grand canyon effect where once there was park |and
ri ght up agai nst the parks.

This could happen in huge nunbers of
pl aces along the Rock Creek Park system And so
that's why the Park Service, | think, intervened and
park land is scarce in this city. It's of great
value. And if this Board affirnms what DCRA did here
and allows this to happen, | nean, | think it's bad
enough what's happeni ng. There's enor nous damage j ust
on this one lot. But we're tal king about a precedent
that woul d put at grave risk nmuch of the whole city's
park | and.

|, frankly, don't know at what point the
Board wants to talk about renmedy. This is ny |ast
slide. And naybe there is another point where this
comes up. In nmy appeal, obviously, the main thing is
that that permt is going to be invalidated if the
Board agrees with ne. But the remedy here, in ny
view, and the law, | believe, supports me in this,
must include an order directing the owners to
dismantl e the structure and to restore the rear yard
at | east to the slope.

And only such a renedy will cure this
violation. | submt to carry out its decision in the

-- that the Board has the power to do that. Zoning
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Code section 3100.4 says that this Board has the
authority to issue any order -- in carrying out its
deci sions has the authority to issue any order that
DCRA woul d have the power to issue. The permt here
was i ssued by the prior head of DCRA. It was issued.
That is the decision. It is M. Cark's ultimate
decision, which includes, obviously, the Zoning
Adm nistrator's Ofice that |1'm challenging here.

The DCRA, the head of the DCRA certainly
has the authority to i ssue such an order and by virtue
of Zoni ng Code section 3100.4, this Board in revi ewi ng
t hat decision of M. Cark has that authority. And
woul d just point out that the DCRA has recently itself
asserted the authority to order the dismantling of a
structure after the recision of a permt, that's the
huge radi o tower up on Wsconsin Avenue that got half
built there.

There was a recent letter fromM. Bello
to the owners of that structure ordering the
dismantling of that. So if DCRA can do it and
actually that was from M. Bello, the Zoning
Adm nistrator, if they can do it, this Board has the
authority to do it. And | submt that that is the
only appropriate renmedy here. It is anong the

necessary renedies here and is fully appropriate.
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That is the end of ny closing.
| do want to again thank the Board for the

enornous patience in hearing this. This has been an

extrenely long presentation. |'ve submtted a very
| arge amount of material. | think the issues are very
inmportant. | really amamazed at the tine and effort

that the Board puts into these matters and | just want
to thank you for that. Thank you.

CHAI RPERSON GRI FFI' S:  Thank you very much.
And this has been a fascinating case. Like nmuch of
our appeals, we get intowhat | findis often tines on
the surface of things very sinple and we, obviously,
so down to depths that aren't as clear. And | think
you made a very pertinent point that the stakes are
very high here. "Il save some nore of ny words.
There are a few questions.

(Whereupon, at 6:00 p.m the Public

Hearing continued into the evening session.)
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E-V-E-N-I-NG S-E-S-S1-ON

(6:00 P.M)

But I wanted to just address, first of
all, 3100.4. You are asserting, which | don't agree
wi th, that we woul d have the full powers of DCRA. You
know, it's interesting anecdotally, | have heard that
DCRA has these inspectors now that actually arrest
general contractors that go on site when there are
stop work orders issued. Certainly, within their
realm but I'mnot sure we can call the force of the
arresting agents to do our bidding.

3100.4, in all seriousness, goes to
assum ng the powers of that office or body of which
the appeal is taken, and that's the Zoning
Adm ni strator, not the full DCRA.

MR. CAROME: Well, the permt was issued
by the full DCRA. And | would note that it was M.
Bell o, hinself, the Zoning Adm nistrator, who wote
this dismantle order. He wote that. That was from
himto the, 1'll submt it for the record, | had
intended to, owners of that.

CHAI RPERSON GRI FFI'S:  Okay.

MR CAROME: And I'm --

CHAI RPERSON GRI FFI S: | understand your

point. And it's all in one agency and they coul dn't
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have gotten a permt, zoning or not, without it. |I'm
not going to argue against it. |If you want to spread
the word that we have those powers, that would be

fine. Let's nove on though to other questions. M.

Mller?

VICE CHAIR M LLER: | just have a few
qui ck questions, | think. 1 just want to clarify what
| guess we can refer to as the fill in this case
Does that contain artificial fill or is it all earth?

MR. CAROME: Well, obviously, the geogrid
is artificial.

VICE CHAIR MLLER But is the geogrid in
the fill or is the geogrid a part of the veneer?

MR. CAROME: The geogrid is not part of
the veneer. The geogrid is sort of a cut away if you
can imagine. It is layers of material, high tension
strength material, that is not part of the veneer. It
goes back into the platformat various levels all the
way t hrough.

VICE CHAIR M LLER  Just on the border or

t hr oughout ?

MR. CAROVE: Throughout. | nean, if we
| ooked at --

VICE CHAIR M LLER | don't need a | ot of
detail, but basically you cited sone cases
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specifically with respect to the retaining walls.

MR. CAROME: Yes.

VI CE CHAIR M LLER:  And fromyour outl i ne,
t hose cases dealt with artificial fill. So |l want to
know - -

MR CAROVE: | see. Well, in that sense,
it's artificial in the sense that the vast bul k of
this fill is fill that was trucked in through these
hundreds of trucks.

CHAI RPERSON GRI FFI'S:  CGot cha.

MR. CAROVE: From other sites. Is that
what you nean?

VICE CHAIR MLLER No. | nean, if you
trucked in --

MR. CAROME: You nmean is it sonmething --

VICE CHAIR M LLER If you trucked in
soil, for instance, or potting soil or sonmething, |
think it's --

CHAI RPERSON GRI FFI'S:  You can carry that
in.

VICE CHAIR M LLER -- different from
artificial conponents.

MR CAROVE: | see. Well, it's not. |
mean, this was soil largely fromanother site. | know

the ANC is very concerned about it, because it's a
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site where there was arsenic and other issues in
Spring Valley, which is now seeping into the park.
But in the sense of it is that part of it, | nean,
it's not -- it was soil --

CHAI RPERSON GRI FFI S: She's trying to
figure out what the difference is.

MR. CAROMVE: -- dug out fromanother part
of the earth.

CHAI RPERSON CRI FFI S: But what's the

di fference between artificial and natural ?

MR, CAROME: |'mnot sure.

CHAI RPERSON  CRI FFI S: If there is
anyt hi ng.

MR.  CAROMVE: | mean, it's certainly

foreign in the sense that it's foreign to this site.

VICE CHAIR M LLER I know it's from
another place. But is it different materials other
t han natural soil?

MR. CAROMVE: |t has been conpacted t hrough
speci al nethods to special |evels of conpaction. But
it is earth. | nean, it's soil and it's soil froma
nei ghboring area of the District. Soit's D.C. soil.

VICE CHAIR M LLER. kay. So --

MR. CAROME: That part of it. Specially

conpacted |ayered through with the geogrid. Thi s
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maybe goes to the question if it's built --

VICE CHAIR M LLER. No, ny question --

MR CAROME: |'msorry.

VICE CHAIR M LLER: -- is -- okay. | f
it's layered with geogrid, which | don't know exactly
what geogrid is yet, but that sounds |ike sonething
unnatural or non-soil.

MR. CAROMVE: Yes, the geogridis certainly

unnatural. It is high strength rubber stuff that --
there were some -- the Park Service folks had it in
their photographs of it in the record. It's this

bl ack materi al .
CHAI RPERSON GRI FFI'S: W'l | nake sure she
| ooks at it. W've got tons of photos.

VICE CHAIR M LLER: Ckay. Ri ght. I

remenber that. kay. So this goes to just two
guesti ons. One is then does this fall into the
category of artificial fill, which is referenced in

t hose court cases? Do you think?

MR. CAROME: Yes, it was, yes, clearly.
They're tal king about the sane sort of -- in fact,
it's nmuch nore artificial than those court cases.
Those court cases didn't have, you know, geogrids,
speci al conpaction, etcetera.

VICE CHAIR M LLER:  Ckay.
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MR. CARQVE: It was artificial and,

obviously, it was just soil or dirt in those cases as
well. Fromreading the cases, there's no reason to
think it was anything different than ordinary soi
t aken from another | ocation as occurred here.

VICE CHAIR M LLER: | thought those cases
dealt with artificial fill

MR CAROVE: No. | nean, artificial, |
think in the sense that it wasn't there as a matter of
-- you know, that's not the way God nade it. That's
not the way God made this. It's artificial in that
it's an artificially created formati on.

VICE CHAIR M LLER  Onh.

MR. CAROME: Rather than, you know, the
way the grand canyon got made.

VICE CHAIR M LLER Ckay. Cot it. So but
in this case, for us to rule in your favor, we
woul dn't have to go as far as saying that a burm

couldn't be nore than 4 feet then, because a burm if

that was just made of soil, would be different from
the situation here. |Is that right?
MR CAROME: If the -- | think probably

the answer is yes. (Qbviously, that would only be in
a required rear yard, so you wouldn't have that

situation except in arequired rear yard. And if the
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burm-- if for its function it required that permanent
| ocation, which is part of what the definition of
structure is, then, yes. So | think nost burns -- |
mean, |'m not sure what a burmis actually. But |
think that for the nost part a burmis a structure,
yes.

VICE CHAIR M LLER: Ckay. M point was is
it a distinguishing factor in this case, this
artificial material conbined?

MR. CAROVE: Yes, | think that that hel ps.
If the Board is |ooking for what nmakes this not be a
cl ose case, not close to the Iine between structure
and non-structure, the fact that there are multiple
conponents that have been put together including the
artificial geogrid, I think that's one of the things
t hat nakes this no where the line that you are worri ed
about .

VICE CHAIR M LLER: Ckay. And anot her
point. | think you said that the history of 2503.3
was t hat the Zoni ng Conmi ssi on thought that the 7 foot
height limt applied to walls, because they,
generally, referenced the height limtations in the
Bui | di ng Code.

MR CAROME: Yes.

VICE CHAIR M LLER. Do you have anything
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el se to go on besides that? | nmean, maybe they were
just deferring to whatever the Buil ding Code decided
was appropriate. And in this case, there was not hing.

MR CAROME: I'm not sure |'ve got
anything nore to go on than that. | think clearly
they understood that the whole point of 2503 was
worryi ng about height of structures in rear yards.
That's one of the main points is height of structures
and could it be nore than 50 percent. And t hey
certainly understood that there was a height
[imtation on retaining walls and as such.

VICE CHAIR MLLER They said they
understood there was a height limtation?

MR. CAROVE: Well, | just think there's no
other way to read that quote that says that, you know,
the purpose of 2503.3, I'm going to paraphrase a
little bit, but essentially is to subject fences and
retaining walls to the height limtations in the
Bui | di ng Code.

CHAI RPERSON CGRI FFI'S: It was the director
of Municipal Planning Ofice that said that.

MR CAROME: Yes, that's correct.

CHAI RPERSON GRI FFI'S:  And not the Zoning
Comm ssi on, but the director.

MR CAROME: Well, | --
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CHAI RPERSON GRIFFI'S: | think you said it

was the precursor to the Director of Zoning.

MR. CAROME: | nay be wong with ny D.C
history there. But that is --

CHAI RPERSON CGRI FFI'S:  Did you nean zoni ng

or did you nean actually the Director of the Ofice of

Pl anni ng?

MR, CAROME: |'mnot sure.

CHAI RPERSON GRI FFI'S:  Ckay. It doesn't
matter. | just wanted to see.

MR CAROME: It seem to nme to be an
i nportant authority.

CHAI RPERSON CGRI FFI' S:  That woul d have been
a recomendi ng agency to the Zoning Conmi ssion in
witing that. |Is that correct?

MR CAROME: Yes, | think so.

CHAI RPERSON GRI FFI'S:  Ckay.

COWM SSI ONER HI LDEBRAND: But do you find
it persuasive that the Zoni ng Comm ssion didn't choose
to i nclude that |anguage specifically, but they wote
t he | anguage that they did?

MR. CAROVE: Wel |, obviously, they under--
we' re tal king about the | anguage bei ng constructed in
accordance with the --

COMM SSI ONER  HI LDEBRAND: Ri ght. They
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didn't say specifically according to the height
[imtations in the Building Code.

MR. CAROME: Frankly, | think that they
intended it to nmean nore than just the height
[imtations. | think they neant to incorporate the
party wall restrictions. And, frankly, to incorporate
the entire Building Code. | nean, | think that they--

CHAI RPERSON GRI FFI'S: Why woul dn't they

have?

MR CAROME: Pardon ne?

CHAI RPERSON GRI FFI'S: Why woul dn't they
have? | nean, here you have the Director of the

O fice of Planning saying this is what you should do
and the Commi ssion saying that's all well and good,
but that's not what we wite or did the |awers
mention that?

MR. CAROVE: Well, they were tal ki ng about
t he code. That quote is tal king about the zoning
provision as an act. It's explaining the reasoning
for that office's support for the provision as it was
drafted and as it was -- | believe. That's ny clear
under st andi ng.

CHAI RPERSON GRI FFI'S:  Okay.

VICE CHAIR M LLER | think you nmade a

reference to other jurisdictions addressi ng t he hei ght
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of retaining walls. Were did they dothat? Did they
do that in their Zoni ng Code?

MR. CAROME: Yes.

VICE CHAIR M LLER: O their Building
Code? It's in their Zoni ng Code?

MR CAROME: Yes.

VICE CHAIR M LLER: Did you reference any?

MR. CAROVE: | think that it happens to be
the case in each of the -- in both the West Virginia
case and the New Jersey case. The codes invol ved
t here, the Zoni ng Codes involved there did have t hose
hei ght restrictions.

VICE CHAIR M LLER. Are you aware of any
D.C. Regul ations that regul ate regradi ng of property?

MR. CAROME: They may -- | don't know is
t he answer.

VICE CHAIR M LLER. Okay. What's the date
of the permt that's being --

MR.  CARQOVE: | believe it's April 22,
2004.

VICE CHAIR M LLER  Ckay.

MR. CAROVE: It's April 2004 and that date
is sticking in my head, but it's April.

VICECHAIR M LLER: Well, | don't need the

exact date. |I'msure you put it in. And the reason
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|"masking this and it's sonmewhat tangential to what
we do, what we're doing, but when you tal ked about the
destruction of trees, it just seened to nme that the
District recently enacted Tree Regulations and |'m
wondering if you are appealing this case to another
body with respect to the Tree Regul ati ons?

MR, CAROMVE: | am not, no. The
destruction of the trees, | think that, you know,
al though the retaining wall permt was not issued

until April of 2004, the destruction of trees happened

in 2002.

VICE CHAIR M LLER: On, okay.

MR. CAROVE: Cbviously, no one knew it at
the time. It was obviously a precursor to what was

happeni ng here. That actually was done w thout --
illegally without a permt. There is a crimnal case
going on involving that still.

VICE CHAIR M LLER: Ckay. This is ny |ast
guestion and it's also a little bit tangential, |
t hi nk, but the appell ee showed pictures of retaining
walls in their presentation and one of them was a
retaining wall that didn't | ook too bad, because it
had all this beautiful ivy onit. And |I'm wondering
if you are aware of any regul ati ons that would require

canouflaging the wall to mtigate any adverse inpact
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on nei ghboring properties or whether the applicant in
this case or the owner of the property nmade any offers
to do that?

MR CAROME: One, |'m not aware of any
regul ations that bear on that, but | haven't | ooked.
There m ght be. Two, I'mtangentially aware, the Park
Service probably could answer that question, there
have been sonme discussions surrounding both the
crimnal proceeding and this proceeding, | think,
about, you know, canoufl agi ng. That's obvi ously going
to add to the structure. [It's not going to cure the
probl emrenmotely frommy vi ewpoi nt.

Also, just in ternms of this picture.

There was a photograph of sone sort of ivy and |

recall it being described as a conputer sinulated
picture. |I'mnot sure that anybody has actually in
real |ife managed to make that ivy ook |ike that on

a 30 foot wall.

VICE CHAIR M LLER: Thank you.

MR CAROME: You're wel cone.

COWMM SSI ONER HI LDEBRAND: | just have one
guesti on. In your closing on your page 45 of your
Power Poi nt you meke a distinction about preexisting
grade having an inpact on the neasuring height of

retai ning walls.
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MR, CAROVE: Yes.

COWM SSI ONER HI LDEBRAND: Where do you
find references in the Building Code or Zoning Code
t hat support that?

MR. CAROME: It's partly common sense. |
can't say that --

COW SSI ONER  HI LDEBRAND: | need a
specific reference.

MR CAROMVE: | don't think |I have one. |
think that clearly what is being -- | believe that
what has to be discussed there is a grade at the tine
that the permt is being issued, which is --

COWM SSI ONER HI LDEBRAND: Have you found
code | anguage that supports that assertion?

MR. CAROME: | haven't found code | anguage
that either supports or undermnes it, | guess would
be ny best answer, you know.

COW SSI ONER  HI L DEBRAND: Ckay. Thank
you.

CHAI RPERSON GRI FFI'S:  Anyt hi ng el se?

MR. CAROME: | guess | wll note in
further answer to M. Hildebrand's question that that
clearly is the way that for purposes of 2503 the
Zoni ng Code for neasuring the height of a structure

it's frompreexisting grade, that couldn't be clearer

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

352

for purposes of, you know, a deck that you would
measure frompreexisting grade. And the illustrations
to the 1977 zoning history that are in the record, you
have pictures, that specifically show that height is
bei ng nmeasured from preexisting grade.

Now, | don't have sonmething simlar to
t hat for purposes of neasuring the height. | nean, it
seens to be the natural way that one woul d neasure it.
But mainly, I'mpointing out it's certainly not what

t he owners' counsel has sonetinmes suggested that it's
grade up at the front of the property the way you
woul d for purposes of -- that that actually -- it's
definitely not that. You're neasuring it on one side
or the ot her of whichever side the grade is higher on.

CHAI RPERSON GRI FFI'S:  Are t here any ot her

guestions? If there's nothing further, very well

Agai n, thank you very nmuch. It has been, indeed, a
record that | think is the fullest | have ever been
involved in. [It's going to take us sone tinme to get
through it. But, first, what we need to do is
establish a schedul e. Let's set this for decision
making and then we'll step back into our final

submi ssi ons.
O course, |I'm hoping that we can

consolidate all this down to the last filings and that
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woul d be findings and conclusions. | will reiterate,
| think, one of your statenments this afternoon was t he
fact that the stakes are very high with this and they
are. In terns of what our decision will be and howit
actually inpacts all of those elenents that we are
| ooking at, one can step into this in the beginning
and think, you know, retaining wall, not retaining
wal |, what's the big deal

I think that this Board is very
under st andi ng of the inpact of anything that we would
decide in this. And appeals aren't decided on their
forward and perhaps rippling inmpacts, but on the facts
and basi s that are established before us. But we have
an awful | ot of evidence that does go technically to
t hat . It would be nonsensical to think that that
isn't sonmething that we will take fully in mnd.

And that it goes fromeach of the extrenes
as you have indicated, you know, what is to stop sone
wal | , for goodness sakes, if neighbors don't |ike each
other, building up 70 or 80 feet high never to see
each other again. To the opposite where one could
actually go and enforce to not be able to regrade a
ni ce backyard or build flower beds, because you are
sonmehow rising above 4 feet or some other dinension

that woul d essentially be established.
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You know, appeal s al ways gi ve nme trouble.
And because we often rise to such | evel of detail with
t hese because of the lack of detail that we find in
all that we are supposed to be judging. And | have a
great understanding of all participants in this, as |
know we all do, and civically the Zoni ng Adm ni strator
inreview ng these aspects of what are they to rely on
in maki ng these decisions as busy as they are.

And then when it cones to us where we can
spend weeks and nonths dealing with these deci sions,
it's pretty clear this, you know, isn't an easy shap
deci si on. However, | do believe that we will cone
together and nmake a very good fair and judicial
deci sion on this.

Let's nove ahead. | think for the filing,
| would like to see if it is at all possible, | think
we're going to have to do this on the 5" of July,
whi ch would make it the first Public Meeting of the
Board. W, of course, nmake our decisions on the first
meeting of every nonth. The next would be the 7'"
| don't think that is going to be tine enough, one, to
get the submssions in and, tw, for the Board
actually to revisit this with enough substance and
time and additionally, we al ready have ei ght deci si ons

on the 7'" to do in two hours or |ess.
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So if there's no najor objection fromthe
Board, why don't we do that? In which case we, M.
Bail ey, would like our findings two weeks prior. 1Is
t hat correct?

MS. BAILEY: Yes, M. Chairman. You had
asked that DCRA file their subm ssion by this com ng
Friday, which is the 27'" of May.

CHAI RPERSON GRI FFI'S: R ght.

MS. BAILEY: So with that said, M. Carone
had asked to respond to it and | believe National Park
Service also requested to file something in the
record. So would it be appropriate to have those
subni ssions to cone in by June the 10'"?

CHAl RPERSON Rl FFI S: The responses to

DCRA?

MS. BAILEY: Yes, and the National Park
Servi ce.

CHAI RPERSON GRI FFI S: If there's no
difficulty.

MS. BAI LEY: They also asked to have
sonmething cone in the record as well

CHAl RPERSON GRI FFI'S:  Cone on up. Let's
get all these answered quickly. We've got the
schedul e. Two weeks before July 5'", which is I'm

sorry, what date, Ms. Bailey?
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MS. BAILEY: June 10'M

CHAI RPERSON GRI FFI S June 10'".  June 10'"
is the end, the record closes then. It cones to us
and we get two weeks to reread everything, which is
now nmeasuring in feet not inches any nore. kay.

MS. BAILEY: Then the findings of fact and
concl usions of |aw, you had indicated that you wanted
that, M. Chairman?

CHAlI RPERSON GRI FFI' S: Yes.

MS. BAILEY: June 27"

CHAI RPERSON GRIFFIS:  Ch, |I'msorry, 27"
is when the record closes. 27'"is two weeks prior to
the 5'"?

M5. BAILEY: No, it's one week prior to
t hen.

CHAI RPERSON GRI FFI'S: Right. No, | need
it two weeks.

MS. BAILEY: That would be --

MR CAROVE: Is that for a -- that's
wor ki ng towards a decision on -- in July?

CHAI RPERSON GRI FFI'S:  The 5'".

MR,  CAROME: I had the inpression that
per haps you were going to -- | gather you're not in
session in August, so that are we -- if it's not July,

are we tal king about the beginning of Septenber?
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CHAI RPERSON GRI FFI S: It's not going to

Sept enber .

MR. CAROME: Oh, good, good.

CHAlI RPERSON GRI FFI'S: W can make the 5'".
| don't see any difficulty. Wat do we have the 27'"
of June is two weeks prior for the findings and
concl usions, right?

M5. BAILEY: No, sir.

CHAI RPERSON GRI FFI'S:  Okay.

MS. BAILEY: That woul d be one week, June
20",

CHAI RPERSON GRI FFIS:  Ch, the 20'". It's
a good date. It's ny birthday. So we'll have the
filings on the 20'"?

V5. BAI LEY: The findings of fact and
concl usi ons of | aw.

CHAl RPERSON Rl FFI S: The responses to
DCRA, which is due on the 7'", is when?

MS. BAILEY: June 10'". Let me go over
that one nore tinme, M. Chairnman.

CHAI RPERSON GRI FFI'S:  W're not having --
from DCRA, the responses from DCRA were not being
responded to, correct?

MR. CAROVE: | guess that's one thing that

per haps has not been fully clarified.
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CHAI RPERSON GRI FFI'S: Right. They're not.

Now, it's clear. W're all goingtoroll it into the
findi ngs and concl usi ons, which is what ny point was,
which | mssed the date.

M5. BAILEY: Ckay.

CHAI RPERSON (Rl FFI S: Well, let's have
DCRA submt theirs in right now Friday, end of
busi ness. Then you guys have the rest of the tine
until the 20" to pull everything that is needed,
focus on one docunent, one subm ssion, and that's
findings and conclusions, it's, essentially, your
draft order that's comng into the Board.

MR. CAROME: M only concern there, if |
may, is to the extent that the Zoni ng Adm nistrator
now puts i n sonet hi ng ot her than argunent, if they put
i n evidence, whether it's testinony or ot her evidence,
| think it's only fair, if that would happen, | could
have today as part of ny rebuttal have put in evidence
in rebuttal. | don't think I should be -- findings
and concl usions of |aw and findings of fact is not an
opportunity for ne to put in rebuttal evidence. I
have to work with the evidence that's in the record.

CHAI RPERSON GRI FFI'S: R ght.

MR CAROVE: So | dothinkit's only fair

to give ne an opportunity. And | can -- we can
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conpress ny tine alittle bit. | nean, it seens like
June 10'" woul d be fine, that would give me probably
|l ess tine than DCRA took to do its own, to put in, you
know, evidence in rebuttal to any evidence that they
put in now.

CHAI RPERSON GRI FFI'S:  As | ong as we have
a consensus that we're not having response to your
responses to their responses.

MR. CAROVE: Yes, | think that that's only
fair. Just as if, you know -- provide that there is
a rebuttal, it doesn't provide for nore than that.

CHAI RPERSON GRI FFI'S: Right. Far be for
me to preclude anybody from doing nore subm ssions.
| dothink it would be efficient and effective in your
|ast closings, but if there's no major concern by
ot her participants, we can do that. W can keep the
record open until a week after the 7'". No.

MR. CAROVE: The DCRA is due on the 27'"

CHAI RPERSON GRI FFI'S:  No, | thought --

MR. CAROME: The DCRA does it on the 27'"
| would then have two weeks, | guess, to the 10'"
That would then close the record and then we woul d
have an addi ti onal 10 days to put together concl usi ons
of law and findings of fact.

CHAI RPERSON GRI FFI S: |"m going to give
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you a week after DCRA. They are responding to a
couple of things and they are responding to your
testinmony. They are just rebutting your testinony.

MR. CAROME: All right.

CHAI RPERSON GRI FFI S: And hopefully it
won't be rebuttal, but I don't know what it actually
is going to be. A week. So it's comng in this
Friday, which is what date, the 27'"?

MS. BAILEY: The 27"

CHAI RPERSON CGRI FFI S: Wi ch nmeans the
foll ow ng Friday, which is what date?

MS. BAILEY: 3" of June.

CHAI RPERSON GRI FFI' S: Excellent. So there
it is. The record is open for the 3 for everyone to
respond to that. And then we go to the 20'" which is
the last filings. Wew Good. kay. Questions?
Everyone cl ear on dates? Subm ssions? Al set?

MR. AGUGALI A: Yes, thank you.

CHAI RPERSON GRI FFI'S:  Very wel | .

MR. AGUGAI A: Thank you.

CHAI RPERSON GRI FFI'S:  Thank you all very
much. | do appreciate it. And, Ms. Bailey, is there
any ot her business for the Board this afternoon?

MS. BAILEY: No, M. Chairman.

CHAI RPERSON Rl FFI S: Very well. | f
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t here's no ot her business, let's adjourn the afternoon

session of the 24'" of May.
(Wher eupon,

concluded at 6:42 p.m)

t he
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