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P-ROCEEDI-NGS
10: 11 a. m

CHAI RPERSON GRI FFI'S:  Good nor ni ng, | adi es
and gentlenen. Let nme call to order the 2" of August
2005 Public Meeting of the Board of Zoni ng Adjustnent
of the District of Colunmbia. M/ nane is Geoff Giffis,
Chai r per son. Wth nme today is the Vice Chair M.
Ml ler and representing the National Capital Planning
Commi ssion is M. Mann. Representing the Zoning
Comm ssion with us on several cases this norning or on
one particul ar case, M. Parsons.

Copies of today's hearing agenda are
avai l abl e for you. They are | ocated where you entered
into the hearing room You can pick it up. | amgoing
to be nmoving off our published order, but we will be
getting to all the cases that are on that schedul e.

Pl ease, take note that all proceedings
before the Board of Zoning Adjustnent are recorded.
They are recorded in tw inportant fashions. So
attendant to both of those, we ask that people turn off
cell phones or beepers, at this tinme, so we don't have
a disruption in our transm ssion.

This is, of course, a Public Meeting which
neans we will be, the Board will be deliberating on

cases that have already been heard and conming to
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deci sions on those cases. In addition to that, it
neans that there is no other additional testinony that
is provided to the Board, but rather we wll be
del i berating solely on the case that was presented and
created before us previously.

Let ne say a very good norning to Ms.
Bailey with the Ofice of Zoning, also M. My,
representing the Ofice of Attorney GCeneral, M.
Monroe, et al, are with us this norning. Let ne say
Ms. Bailey, good norning, and M. My. | would like
to, as | have indicated, change the schedule a little
bit and call 17352 first, and then we would nove on to
17311, 17251 and 17313.

That would nean we would hear the 1464
Har var d, LLC variance first, rather, we would
deliberate on and call that. W can go to the
Pal i sade's Citizen's Associ ation Pernit Appeal, then go
to the OReilly Mtion for Reconsideration and then
lastly and very quickly, we would go to Ertel
vari ances, |ot occupancy, nonconform ng structures.

Wth that, I'Il turnit over to you, sir.

MR, MOY: Yes, sir. Thank you, M.
Chai rman, good norning and Menbers of the Board. The
first case for decision is Application No. 17352 of

1464 Harvard Street, LLC, pursuant to 11 DCVR 3103. 2,
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for a variance from the |ot occupancy requirenents
under section 403, to construct a nulti-famly 14 unit
residential building in the RR5-B District, that's at
prem ses 1464 Harvard Street, N.W, and is in Square
2668, Lot 69.

On July 19, 2005, the Board conpleted
public testinony on the application and schedul ed this
deci si on on August 2, 2005. The Board did not request
any additional post-hearing docunents for the record
and well, with that, then the Staff will conclude its
briefing, M. Chairman.

CHAI RPERSON GRI FFI S: Excel | ent. Thank
you very rmuch, M. My. Board Menbers, as we get right
into this, of course, we did have a variance case
before us. O particular interest and a little bit of
background as | know we are all very aware, the Ofice
of Pl anning and ot hers have rai sed sone concern about
whet her there was actually FARrelief required in this
case. The Board was definitive in dispensing with that
in indicating that it was not, as there was evidence
presented in the hearing and also in the witten
submi ssi ons.

In addition to that, during the hearing,
after hearing that evidence, the Ofice of Planning

al so revi sed that statenent and i ndi cated that FAR was
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not an issue. | think also attendant to that aspect,
| woul d say that we can have great reliance on the fact
that the Zoning Adm ni strator reviewed the application
and actually reviewed it for FAR and found that it was
satisfactorily in conpliance.

O course, that brings up an interesting
point in this case that the Zoning Adm nistrator
reviews something and finds it in conpliance, as it did
the first time around of the |ot occupancy and then
found that it didn't step back, of course, and the FAR
stayed consistent in their view

Looking at this, it was presented from
several aspects: 1) Testinony in opposition. There
were sonme issues by the Ofice of Planning and sone
di scussion by the Board of whether relief for the |ot
occupancy was actually required. And | think we wll
address that a little bit. | think it is appropriate
and the correct way to proceed with this to | ook at a
strai ght variance case that was brought before us.

O course, this was reviewed and perm tted
and it was in construction, neaning that the Zoning
Adm nistrator at one point indicated that this was
properly in conpliance with the regul ati ons. Sonet hi ng
of whatever instance happened that that decision was

revisited, the applicant that was before us now deci ded
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in those conversations that it would be ny projection
per haps, but expeditious just to bring an application
wi t hout having any sort of referral or any other
conplication brought a straight variance application
bef ore us.

| think we ought to look at it in that
framewor k, because the applicant has put together a
full application and we should |ook at whether the
variance test is made or not for the | ot occupancy. |
think there wll be additional coments by Board
Menbers, perhaps on other aspects of it, but | think
it's inmportant for us to look at it first in that
real m

And with that, let ne set alittle bit of
the paraneters with this. Cearly, we're |ooking at
t he uni queness as the first threshold in the variance
test as we go through. There are several aspects of
uni queness to this case and I'Il start with, | think,
probably the nore limted, but also informative.
Because this is another case where a confluence of
condi tions have cone together to create the uni queness
and the practical difficulties.

There was substantial testinmony in terns
of the existing structure, the existing structure that

was accompdated in terns of the character, the
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massing. It was retained. | think that was a critical
aspect of this project to mamintain that original
t ownhouse and put an addition to it that would fit
within the character of the nei ghborhood. Does that
neet the test of variances? WIlI, of course, it does
not often. But it does rise to the | evel of uni queness
of character and circunstance in this case.

Addi tionally, with that, this was
permtted. It was docunented, submtted, reviewed and
permtted. And | think that that does go to the
uni queness and the unique circunstances that arise.
The practical difficulty as we look at it going into,
if it was found that this needed to be renedied in
terms of |ot occupancy, the practical difficulty, of
course, of renmoving the major portion below the nmain
| evel of the residential building, it was testified to
the fact of, of course, it's a poured concrete, but it
also is part of the structural integrity of the entire
bui l ding that's going on.

Is it holding up the whole building? |
don't think we need to be definitive in understandi ng
that structural analysis, but clearly we need to
understand that this isn't just an independent piece
that sits there, but is integral to the rest of the

structure. Qoviously, it would create a practical
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difficulty in renmoving it, as it would have to be
restructured.

The other aspect is the inpact and the
practical difficulty of reform ng the open area on the
side yard, restricting any of the parking areas or the
bel ow grade and how it would actually inpact the rest
of the building that would go up

In terns of whether it would inpair the
intent of the Zone Plan and Map or would it sonehow be
a detriment to the public good, I'll |et others speak
substantially to this, but | don't think there was any
per suasi ve evidence that provided that it would. W
did have testinobny of persons in opposition of this
application of its inpact to the RR5-B. And | would
say that in looking at that, there was testinony about
a simlar ci rcunst ance or per cei ved simlar
ci rcunstance across the street where a terrace had been
put on a garage.

Vel |, from all the testinony, ny
understanding is that that was an accessory structure,
that there was sonething that was put on top. I,

frankly, wasn't persuaded that it was anal ogous or even

integral to the application. | think it may stand
alone. It may have its own difficulties, but for the
informative nature to this case, | did not find
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anyt hing substantial to | ook at.

Looking specifically at this case of
whether it would inpact the R5-B, | don't think it
does. Substantially |ooking at how you cal cul ate | ot
occupancy, even just starting with the intent of |ot
occupancy and what it nmeans, this doesn't rise to the
| evel of inmpairing the intent of the R 5-B. Looking
into it even further, whether it actually would
calculate out to count towards | ot occupancy, | think
it could be persuaded that it does not.

However, | don't think we need to rise to
that level of being determnative in finding that
That nmay be well enough fromne, so I'll open it upto
others for additional deliberation or different
di recti ons.

VICE CHAIR MLLER | think this case is
kind of well, not totally unusual, but a little bit
problematic in that we're dealing with an application
for a variance from the strict application of the
regul ations, basically, here as interpreted by the
Zoni ng Adm ni strator the second tinme he | ooked at this
proj ect as opposed to, | think, looking at it in the
context of the strict application of the regul ati ons as
per haps we would interpret them

And | know that, in this case, the
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appl i cant has al so brought an appeal, but we're | ooki ng
at the variance case first, so we have to take it as we
see it. In an appeal case, we would have the Zoning
Adm ni strator here to explain why he interpreted in the
way that he did. But given that we don't have the
Zoni ng Adm ni strator here, and we're | ooking at this as
a variance test, | look at it as a variance fromthe
Zoning Adm nistrator's interpretation the second tine
and the fact that he did do a reinterpretation.

And | think that what is unique about this
is the zoning history in this case and that the Zoning
Adm nistrator did do a "reinterpretation" after
construction had al ready progressed. And | think that
that in and of itself created the practical difficulty,
because even though there was a confluence of factors
t hat maybe al t oget her coul d have provi ded a uni queness,
| don't think they are that strong. And | think that
what is unique is actually this reinterpretation after
construction began, which led to the practica
difficulty of undoing it.

Because we di d hear testinony that had the
Zoni ng Adm ni strator told the applicant early on before
construction, then the applicant perhaps could have
redesi gned the project so that there wouldn't be this

practical difficulty of having to renpve the terrace,
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inthis case. So | think those first two prongs of the
variance test are nmet and | don't think that there is
or we didn't hear any evi dence of substantial detrinent
inthis case for granting the variance. And, in fact,
that the terrace is a positive and that it would be a
detrinent to have a concrete slab i nstead of a terrace,
inthis case. So that's where | am

CHAI RPERSON GRI FFI'S:  Excel | ent.

VICE CHAIR MLLER. At this point.

CHAI RPERSON GRI FFI'S:  Thank you. Ohers?
M. Parsons?

COMM SSI ONER PARSONS:  Certainly, | think
this case is unique. | can't imagine or can't recal
any other time that | have been around that a Zoning
Adm ni strat or has made a deci sion when the building is
90 percent up. And ny sense is that what's here is a
cry for help fromthe Zoning Administrator on a very
narrow i nterpretation of the Zoning Regul ati ons.

And | think it would be unfortunate to
dism ss this and send it back saying he was right the
first tine. So | think we ought to recognize that
removing this terrace nakes no sense structurally or
aesthetically, and that we should grant the variance.

CHAI RPERSON GRI FFI'S:  Good. Thank you for

t hat . This is an interesting piece and, you know,
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often tinmes | perhaps too late at night think boy, if
it was just structured this way, we could hit hone a
definitive nmessage or a definitive direction. And no
application ever cones to us that way, because this is
particularly interesting. If the applicant came to us
wi t hout havi ng gone and gotten a permt and said, you
know, undue caution, we're conming in for a variance, it
woul d be in a different formto have the di scussi on of
whet her it was properly before us or not.

M. Parson brings up | think pointedly an
aspect, that | know the Board has been westling with
alittle bit, is whether we woul d actual ly just disni ss
this and find that it was not needing of relief for |ot
occupancy. | think M. Parsons is correct in saying
that may not be appropriate for us, at this point. But
| think the Board should take sonme note of that, that
this isn't set up in an appeal form where we are
deci di ng whet her the Zoni ng Admi ni strator was correct
or not. We're not fully stepping into the shoes of the
Admi ni strator to determ ne that.

| think the Board has spent enough tinme
| ooking at what was presented before us to cone to
prelimnary conclusions that this may not need reli ef
from | ot occupancy. However, | don't think that we

have enough information fromthe Zoni ng Adni ni strator
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in how they calculated or they were interpreting it.
And so the point being, | don't think we need to go to
that level or that direction and be determ native in
it, but rather, as we have now done, structured it
under the variance case.

I would go back to some of the
uni quenesses, but al so the extraordi nary situations and
conditions. And | think it is not like nme often to
cite court cases, but | think it is appropriately done
in this case with all those that we al ways hear about

and we hear about these for good reasons. derics of

St. Viator has indicated that existing structures play
a very inportant aspect of creating uni queness and can
be those el enments of practical difficulty.

| think that, in this case, the grade of
the land, the existing townhouse did not nean well,
this isn't historically designated, that is not the
requi renent that | have ever seen in any | egal docunent
that is the threshold of creating a uniqueness or a
practical difficulty.

Vll, 1'll leave it at that. There are
two ot her cases, actually, that the applicant cites of
whi ch we could go further into, but I think the record
adequately reflects their pertinence to this case, and

that is Monaco and De Azcarate. | know the Board is
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very famliar with both of those and | think that's al
| need to conclude on that.

So let me open it up to any others. M.
Mann?

BOARD MEMBER MANN: | agree with this sort
of well-reasoned anal ysis, but | just wanted to add one
thing regarding the testinony in opposition, which I
t hought didn't address the Zoning Regul ati ons so much
as that it addressed kind of aesthetic concerns and
soci al concerns, and | didn't think that the testinony
that we heard in opposition was very well formnul ated or
made a very strong case against granting the relief
t hat was sought.

| mean, | think, we have a very strong
case regardl ess of what we heard about the testinony,
but I just think that that testinony didn't rise to any
sort of level, to nme, that took any sort of, you know,
serious consideration.

CHAI RPERSON CGRI FFI S: Excel | ent. Vel |
put . Very well. Are there any others, further
del i beration? Yes?

VICE CHAIR M LLER | just want to
enphasi ze this and we probably all said it in different
ways, but | really believe that we don't have a ful

record before us. W don't have the ZA. But had this
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case first cone as an appeal, that nost Ilikely we
woul dn't be here looking for a variance, because
variance inplies that, not inplies, neans that they
cannot conply with the regulations wthout undue
hardship or practical difficulty.

And based on the evidence we have in the
record, it looks |ike they can conply. But we're just
not conclusively deciding that, because we don't have
t he due process protections or whatever that we have in
an appeal to hear the Zoning Adm nistrator's point of
Vi ew.

CHAI RPERSON GRI FFI'S:  Very well. Ohers?
Anything else? If not, let me give a final note then.
The ANC- 1B was in support, Exhibit 27. They indicated
intheir letter as we all well recall that there were
varying and ranging itens of discussion, but they
focused on, and M. Sealer responded to the variance
request for |ot occupancy, and they found that the
bui | di ng desi gn was appropriate in the underlying R-5-B
and also was in harnony with the abutting properti es.

Which is an interesting point, boy, we
could talk forever on this, but 1'mgoing to let it go
at that. But one of the aspects obviously when we go
into the building area, which would go to Iot

occupancy, is whether that which is being calcul ated

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

18

rises above the main level of the residential floor,
but al so doesn't inpair the light and air. And so that
coment just invoked that thought, I know which is part
of our process and deliberation on this as the ANC
| ooked at it and found that not, only indirectly
per haps, affecting the light and the air. | could take
that from their sentence of saying that it was in
harnony with the abutting and nei ghboring buil di ngs.

Okay. If there's nothing further, I think
it's appropriate then to nove approval of Application
17352 for the 1464 Harvard, and that is for the
variance fromthe | ot occupancy requirenents under 403,
and that would provide the ability to construct the
multi-famly 14 unit residential building, and ask for
a second.

VICE CHAIR M LLER:  Second.

CHAI RPERSON GRI FFI'S:  Thank you.

VICE CHAIR M LLER M. Chairnman, did you
also note that even though the Ofice of Planning
didn't support the applicationintheir witten report,
that at the hearing did support the application? That
they did have the information they needed to do that?

CHAI RPERSON GRI FFI S: | had mentioned a
little bit in the beginning.

VICE CHAIR M LLER:  Ckay.
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CHAI RPERSON GRIFFI'S:  But | think that's

an inportant point to revisit and | thought they had
very determ native and strong | anguage at the hearing
that was very informative to nyself in ny deliberation
above and beyond as you have indicated their initial
witten subm ssion. Good. Anything else? Very well.

If there's nothing further then, we do
have a notion before us. It has been seconded. I

woul d ask for all those in favor to signify by saying

aye.
ALL: Aye.
CHAI RPERSON GRI FFI'S:  Aye. And opposed?
Very well. M. My, why don't we record the vote?

MR MOY: Yes, sir. The Staff would
record the vote as 4-0-0 on the notion of the Chairman
to approve the application, seconded by Ms. Mller,
also in support of the nmotion M. Mann and M. John
Parsons. W al so have received an absentee ball ot from
M. Etherly and he has voted to approve or support the
application, which would give a final vote as 5-0-0.

CHAI RPERSON GRI FFI S: Excel | ent. Thank
you very rmuch

MR. MOY: Summary order, M. Chair?

CHAI RPERSON GRI FFI'S:  Excel l ent point. |

t hi nk we can wai ve our rules and regul ati ons and i ssue
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a summary order. However, | would like to indicate
that we have a bit of substance in terns of neeting the
variance test and | think that the Board woul d probably
draft up a brief footnote, perhaps, or how we woul d do
it indicating our discussion on whether relief was
required or not. But clearly, the order would reflect
a vari ance test that has now been granted, unless there
is any opposition or difficulty with that from the
Boar d.

Good. Very well. M. Parsons, is that it
for your role with us this norning?

COWM SSI ONER PARSONS: It is. Thank you
very much.

CHAI RPERSON GRIFFI'S:  Very wel |. Thank
you very rmuch.

COWMM SSI ONER PARSONS: Have a good summer.

CHAI RPERSON GRI FFI'S: I ndeed. Have a very
good sunmer yourself. W wll see you in Septenber.

COW SSI ONER PARSONS:  All right.

CHAI RPERSON GRI FFI S: Let's nove ahead
then to the next case, 17311.

MR. MOY: Yes, sir, this is an Appeal to
Application No. 17311  of Palisade's Citizen's
Association. Staff is goingtoread this. This was an

application that was pursuant to 11 DCVR 3100 and 3101,
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from the Administrative Decision of the Zoning
Adm nistrator of the Departnment of Consuner and
Regul atory Affairs.

The appellant alleged that the Zoning
Adm nistrator erred by issuing Building Permt No. B,
as in bravo, 468560, dated Decenber 20, 2004, for the
construction of a single-famly dwelling that does not
conply with the Wesley Heights Overlay District, by
exceeding the gross floor area requirenents, |ot
occupancy requirenent and hei ght and story limtations
in the WHOD/R-1-A District at prem ses 4825 Dexter
Terrace, N.W, in Square 1381, Lot 806.

On July 5, 2005, the Board received a
filing from the appellant, the Palisade's Citizen's
Associ ation, requesting a "dism ssal" of their appeal,
which is in your case folder identified as Exhibit 19,
and Staff has interpreted this request as a withdrawal
of their filing, and Staff has followed-up by
contacting the appellant to that end. That conpletes
the Staff's briefing on this case, M. Chairnman.

CHAI RPERSON GRI FFI S: Excel | ent. Thank
you very nuch, M. My. And | take it then the fact
that there is no action required by the Board, but we
have been noticed of the wi thdrawal of that appeal.

MR, MOY: Yes, sir.
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CHAI RPERSON GRI FFI' S:  Excel l ent. Then why
don't we --

BOARD MEMBER MANN: M. Chai rnman?

CHAI RPERSON GRI FFI S:  Onh, okay, M. Mann?

BOARD MEMBER MANN: | was just wondering
if I could just take this opportunity to identify a
speci al guest that we have in the audi ence today?

CHAI RPERSON GRI FFI'S:  On, of course. Wat
a perfect tine.

BOARD MEMBER MANN: Theresa Cantors-
Rendrick, she is a Presidential Managenent Fellow. She
has spent the sumer at the National Capital Planning
Comm ssion. She has been interested in zoning issues
and has finally had the opportunity to come over on
per haps one of our |east interesting days of the year.

CHAI RPERSON GRI FFI'S:  Exactly.

BOARD MEMBER MANN: But nonet hel ess, |
woul d Iike to wel cone her to the proceedi ngs and hope
t hat she enjoys them

CHAI RPERSON GRI FFI S: Good. Thank you
And wel come. M. Mann is correct that this isn't the
nost interactive time to see the Board at action, but
rather it is a very inportant time in the Board's
proceedi ngs and that is when we have, as | said in ny

openi ng, heard very interesting cases and have now set
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for atine for nmaking the decision. So it is one m ght
say dryer than normal, but an inportant part of our
responsi bility.

Wth that, M. My, why don't we call the
next case?

MR MOY: Yes, sir, the next case is a
Motion for Reconsideration, pursuant to section 3126,
to Application No. 17251 of Paul and Frances O Reilly,
pursuant to 11 DCVR 3104.1, for a rear two-story
addition to an existing single-famly row dwelling
under section 223, not neeting the rear yard
requi renents under section 404, the side yard
requi renents section 405, and the nonconform ng
structure provisions 2001.3, in the R1-B District at
prem ses 3715 Al bemarle Street, NW, and that's in
Square 1888, Lot 48.

On July 12, 2005, M. Anelia Psillos,
granted party status on Decenber 14, 2004, filed a
Motion for Reconsideration of the Board' s decision of
January 4, 2005. And that filing is identified in your
case folders as Exhibit 37. Staff notes that pursuant
to section 3126, 10 days is an allowable tinme period to
submit a filing, which in this case with the issuance
of the final order of June 29'" woul d exceed the 10 day

peri od. However, Staff notes for the Board that
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typically the Ofice allows three days for miling
pur poses, which then would render this filing within
the allowable tinme period.

So with that, Staff would |leave with the
Board that if the Board chooses to waive the section
and prelimnary matter, then the reasons our outlined
in Ms. Psillos' letter in which she alleges new
evi dence for Board action. And that woul d concl ude the
Staff's briefing, M. Chairnman.

CHAI RPERSON GRI FFI' S:  Thank you very mnuch,
M. Moy. | appreciate that and | think you are
absolutely correct in |ooking at that that we do have
to consider prior to the Mdtion of Reconsideration is
whet her we can hear the Mtion for Reconsideration
based on the aspect of whether it is tinmely filed or
not, and then based on our decision on that
determ nation. M. Mller?

VICE CHAIR M LLER: Yes, M. Chairnman.
Wth respect to whether we can hear this Mtion for
Reconsi der ati on, it's my interpretation of the
regul ations and the case lawinterpreting this type of
regul ation that we cannot hear this notion. And if we
can, that we should not, because this goes to the issue
of finality. It's a different type of extension of

time than in the normal cases when we have a case
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before us and parties ask for extensions of tine for
different types of filing, for party status, for things
like that, that's totally within our discretion.

However, this is a special kind of
situation where it goes to the effectiveness of an
order. Under our regulations, there are 10 days from
the filing of the order in the record and the service
on the parties in which a final order becones
effective. And effective nmeans that then the parties
can rely on that order. Then an applicant can go pul
permts, etcetera without worrying that further action
m ght be taken.

And there a Court of Appeals' decision

that speaks to this. It's Waste Managenent of Maryl and

v. District of Colunbia Board of Zoni ng Adj ust nent, and

I'"'m going to cite it, because | think it's quite
i mportant, 775(a) 2nd 117, 2001. They tal k about the
good reason why the 10 day rule cannot be waived. It
is known as Adm nistrative Finality in Adm nistrative
Law. "An applicant and even other parties nust have
certainty as to when an order is final."

The Court of Appeals specifically stated
the follow ng: “"A rule designating a period after
whi ch t he order, requirenent, decision or determ nation

of the Adm nistrator/Oficer is no |longer subject to
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reviewis a salutary one. It provides a period after
whi ch the permttee knows that he nay proceed safely in
accordance with the permt. Where the permt is
denied, it gives those opposing its issuance assurance
t hat t he applicant, who has been denied the permt, may
no | onger secure review and a possi ble reversal by the
Boar d, and their vigilance my no |onger be
mai nt ai ned. "

So, in this case, | think that we don't
have jurisdiction and, therefore, we should not even
consider the merits in this case.

CHAI RPERSON GRI FFI S: Excel | ent. Thank
you. You have thoroughly docunented and di scussed. |
tend to agree in terns of reading 3125.6 and that is
the finality. And | think, well, et ne step back and
say the two aspects that | think are critical in your
di scussion is establishing finality. And that is
absolutely inportant. And that is the basis of when an
order becones effective. | nmean, when it is actually
in service. And 3125.6, as you say, does establish
that for purposes of this chapter, decision or order
shal | be and becone final uponits filing in the record
and the service upon the parti es.

And | think the reliance through the

Adm nistrator finality, of what you are discussing,
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nmust be understood with i nportant thresholds. The only
thing that rises to the | evel of reconsideration goes
into evidence that coul d not have been presented in the
case that was before us and, therefore, there is a
Motion for Reconsideration.

Al t hough, we wouldn't go to that | evel, at
this point, because we haven't found that it was
timely, but | think it's informative in continuing
cases that that is the threshold of which we woul d have
reconsi derations or be able to approve Mdtions for
Reconsi deration. In sonme of ny deliberations |ooking
at this in terms of finality, |I thought wow, this is
very determnative and seens fairly rigid and |I'm not
sure that | was of the mnd to take that step in being
so determnative, because | am a firm believer that
there should be relief available either for those
parties in opposition or for applicants, if need be, if
t he Board had erred.

Looking at this particular case, | think
that you are very right. | think it is absolutely
correct in looking at that our order is final and that
we do not have the ability to waive that tineliness and
reconsider it. |In fact, if there was an error, there
is relief possible and that would be by a person in

opposi tion. It could be appealing other official
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rulings. It could be taking it to the Court of
Appeal s. There are additional avenues to pursue.

And | think that we have to set up, as
difficult as it mght be, those strong elenents of
finality for the Admi nistrative effectiveness, and so
that other things can happen. Al t hough, our
regulations clearly state that a Mtion for
Reconsi deration is not required before you go to the
Court of Appeals. But certainly wouldn't you want to
exhaust certain steps along the way?

All inall, it's a hard decision for ne,
but, in this specific case, | think it is not a
difficult one, because |I think it absolutely is the
case that our order is final and our tineliness
requi renent should not be waived. M. Mann?

BOARD MEMBER MANN: | agree and | think
that Ms. MIller's argunent was pretty persuasive and,
quite frankly, | think that the strict adherence of the
rule actually works to everybody's benefit, because
then there is no question as to when sonething shoul d
be accepted or when it shouldn't and it |evels the
playing field and it makes it fair for everybody.

CHAI RPERSON GRIFFI'S: | think that's very
well said. In fact, |ooking at the cases that we have

gone through in this past nonth, having different
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opi nions of the Zoning Adm nistrator as projects are
al nrost conplete, seens to be very problematic for
everyone concer ned. Havi ng cases decided and then
taken up by other Boards or agencies or sua sponte
comng, what is the tineliness of that? Could you
wai ve your tineliness upwards of five, six years?
Could sonething be under different ownership after
bei ng constructed and then be revisited?

| think although difficult, I think it is
absol utely correct and, frankly, we're going to have to
live by the decisions that we make, which is exactly
why we take so nmuch tinme in our own deliberations off
the record and on the record to nmake sure that we are
doing things correctly. And | don't think anything is
ever lightly discussed or thought about. And | think
this, in fact, in many ways reenphasi zes this Board's
own understandi ng of the severity of what we do. And
| think that's a critical aspect to reinforce. And |
think it is done so in a small way in our deliberation
and action on this case.

| think we are ready then for a notion
| f anyone is so noved? Ms. MIller?

VICE CHAIR M LLER M. Chairman, | woul d
nove to dismss the Mtion for Reconsideration of

Application No. 17251 of Paul and Frances OReilly. Do
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| read the whol e thing?
CHAI RPERSON GRI FFI'S:  No, you don't have

to. | wouldn't read the whole thing. Let ne just make

VICE CHAIR MLLER On  grounds of
unti mel i ness.

CHAI RPERSON GRI FFI S: Excel | ent. And |
woul d second the notion, but ask for clarification
WAs your notion to deny the Motion for Reconsideration?
You stated dismss.

VICE CHAIR M LLER Di smi ss. well, |
think dism ss is appropriate, because we are not ruling
on the nerits. W are -- that's why | think dismss is
appropri at e.

CHAI RPERSON GRI FFI'S:  Okay.

VICE CHAIR MLLER Dismss as on
untinmely. Okay.

CHAI RPERSON CRI FFI S: Good. W have a
notion before us. It has been seconded. D d you want
to speak to the notion?

VICE CHAIR M LLER: No, | think | have
spoken to it.

CHAI RPERSON CGRI FFI'S: I ndeed. | think we
all have spoken well to this notion. Unless there's

others? No other further coments to it, then we do
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have a notion before us to dismss the Mtion for
Reconsi deration based on the fact that it was not
timely filed. It has been seconded. | would ask for

all those in favor of the notion to signify by saying

aye.

VICE CHAIR M LLER:  Aye.

BOARD MEMBER MANN:  Aye.

CHAI RPERSON GRI FFI'S:  Aye. And opposed?
Abstaining? Very well. M. My, if you wouldn't m nd?

MR MOY: Staff would record the vote as
3-0-1 on the notion of Ms. MIler to dismss the Motion
for Reconsideration, based on an issue of tineliness,
seconded by the Chairman, M. Giffis, also in support
of the nmotion, M. Mann. And as | said, that was on a
vote  of 3-0-1, no Zoning Conm ssion Menber
participating. W do have an absentee ballot fromM.
Et herly, although | would add that his vote was to deny
the Motion for Reconsideration on the grounds of the
substance of the notion as opposed to an issue of
timeliness. So Staff with input from OAG woul d give a
final vote of 3-0-2. Right?

M5. MONRCE: Yes.

CHAI RPERSON GRI FFI'S: Real ly? So we woul d
take M. Etherly's absentee vote as an abstention from

t he notion?
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M5. MONRCE: Yes, M. Chair, because his

vote was not on the particular notion that was nade by
t he Board, which was based solely on tineliness, as |
understood it.

CHAI RPERSON GRI FFI'S: Sure, sure. kay.
| think that's appropriately said and M. My has read,
| believe, the absentee vote sent in by M. Etherly,
which obviously was an excellently deliberated
conclusion, but in a different vein, but also to deny
the notion. Okay. That said, let's nove ahead to the
| ast, | believe, case for our decisions this norning.

MR MOY: Yes, sir, that case would be
Application No. 17313 of Edward Ertel and Jennifer
Squires, pursuant to 11 DCWMR 3103.2, for a variance
fromthe | ot occupancy requirenents under section 403,
and a variance from the nonconform ng structure
provi sions under subsection 2001.3, to allow an
addition to a single-famly row dwelling in the R4
District, that's at prem ses 924 GStreet, S.E., that's
in Square 949, Lot 33.

The nost recent action of the Board is
where the Board convened a Special Public Meeting on
July 12, 2005 to decide the nerits of this application.
Revi sed drawi ngs were not submitted in tinme for Board

review and so the Board scheduled its decision on
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August 2, 2005. The applicant has since filed revised
drawi ngs and restated how t he changes address the test
for variance relief, which is dated July 19, 2005, and
is identified in your case folder as Exhibit 30. So
the Board is to act on the nerits of the application
for variance relief. And that conpletes the Staff's
briefing, M. Chairman.

CHAI RPERSON GRI FFI S: Excel | ent. Thank
you very much, M. My. And you did state, at the
conclusion of this we had indicated that it would
possi bly be nore efficient for the processing of this
if the applicant went before HPRB and then canme back
wi th any changes that m ght have been nade and which
turns to have been made. | think there nay have been
some m sconmuni cation of the actual responsibility of
our processing and noticing and |I certainly know that
the Board apol ogizes to the applicant, if that was a
m scommuni cat i on

And | speak to that as one of the letters
in the file was indicating some questioning of, you
know, we had stated that they woul d be on certain dates
and they were constantly, consistently noved and | j ust
want to be absolutely clear that we had gone above and
beyond our normal scheduling in order to acconmodate

fitting this in at Special Public Meetings, but that
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our requirenments, are obvious or at |east obvious to
ne, are that we would have to have draw ngs, because
drawi ngs are what we approve and what we would | ook to
in terms of making or not meking the variance test.

Al'l that being said, we are here today and
| believe that the record is conpletely full on this.
And it's interesting because the design did
substantially change after the review of the Hi storic
Preservation, although the relief sought, well, the
relief sought did change a little bit, but not
substantially and, therefore, the test that was
presented and also was well-reiterated recently can
obvi ously be taken up by the Board.

| will gointo framng this, if need be,
unl ess others want to take it on. M. Mller?

VICE CHAIR M LLER. No, go ahead.

CHAI RPERSON GRIFFI'S: A couple of quick
t hings, a couple of very quick things, then | do want
to turn it over to the other Board Menbers and we can
get through this very quickly. This is an interesting
case and the Ofice of Planning, again, had cone in
prelimnarily indicating that there perhaps was not
enough information or that they didn't believe that it
nmet the test.

And | think it reenphasi zes the i nportance
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of the public hearing process that, for one, providing
an ability to be able to give testinony, but also for
the interaction of information that we get from the
appl i cant. And | think it was very inportant to go
into all of these aspects. Now, we obviously | ook at
the wuniqueness, practical difficulty and then, of
course, whether it will inmpair theintent and integrity
of the Zone Plan and Map or the public good.

Looki ng at the uniqueness, there are two
points tothis. One, it's very clear, and | think it's
the Capitol H Il Restoration Society versus the Board
of Zoning Adjustnent, that just because a building is
inthe Hstoric District or is a contributing building
doesn't make it unique. | don't think any of us
di sagree and | certainly don't disagree with that.

However, it doesn't say just because
you're in that that can't be a unique aspect, but it
has to be individually shown. Again, as we have said
nunmerous tines, and this case is also inportant,

| ooki ng at other past court decisions, Cderics of St.

Viator we already talked about this norning, the
exi stence of a structure can be an aspect of
uni queness, if it's proven to us by the applicant, and
t hat uni queness can arise the practical difficulty.

This to me is the <case in both
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circunstances, | think nore inportantly just the
exi stence of the structure. This is a de mnims size
| ot, just above 1,400 square feet, where the matter-of -
right would have to be 1,800. It is not accessed from
an alley or arear. It had an original curb cut that
went to an old carriage house. It has actually two
structures on a single, snall |ot.

The house itself is very small in size.
Is it the smallest? |Is it absolutely different than
any other building? It is not, but it certainly is a
uni que aspect of the size, the room configurations on
the interior for the wutilization of it and in the
confluence of all these factors, the secondary
structure on the lot itself.

The applicant has proposed to attach both
to make themutilized as a single structure, but it is
practically difficult in that circunstance, in doing
that, because of the smaller size of the |ot.
Qobviously, the smaller size neans your square footage
is dimnished al so for what you can provide. The fact
t hat each structure is at the end of the lot itself, so
in order to connect it, you' re going to have to occupy
nost of the lot. There is no rear yard there. This is
a corner lot, which is another unique aspect of the

confl uence of aspects to this.
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And all of those, | think, go clearly to
t he poi nt of uni queness and the practical difficulty of
connecting, neking a single connection, so that they
m ght utilize nore of their property and in a nanner of
which is appropriate and not, certainly, out of the
ordinary of utilization of their prem ses and property.

The aspect of where the Historic District
comes into it, the applicant had said, you know, we
cannot denolish this, we cannot add on top. They were
very definitive and | think that that was not wongly
stat ed based on their know edge of the historic review
process of today. Can we rest on the fact that it is
inpossible to do that? No, but | think we can be
persuaded and | am persuaded that that is a reality.

That is the threshold is never in the area
variances, is it inpossible, could you do sonething
totally different? Is it practically difficult? Well,
| think | ooking at the docunentation of the character,
of the height of the rest of the buildings in the
Historic District, it shows that it would be
practically difficult to design something, especially
on a corner lot that would be visual.

It woul d be seen fromall directions. You
know, you could not set this back. An addition

couldn't be set back far enough, so it isn't seen from
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the street, because it would be entirely and al ways
seen, because it's a corner lot. | think it is very
persuasive that it is a practical difficulty in the
aspect that it is in a Hstoric District.

And, lastly, | guess, would it inpair the
integrity of the Zone Pl an and Map or the public good?
| was very persuaded on that photo docunentation of the
surroundi ng corner conditions inthis zone. And what's
interesting also, | think we can go to the fact that
this building existed and really that's the existence
of this structure, the building existed before the
zoni ng was enacted in 1958, which | think in nmany ways,
and | think our regulations actually read this way,
that is a unique characteristic of the property.

So |l ooking at this Historic District and
how each of the corners are dealt with, and they are
dealt with differently, but nost of themare solid to
an opening, which is often an alley or to a rear yard
of some sort. Those corners are held.

Wy do | say this? Wll, | say this
because the zoned district that this is in is
mai ntained and it would actually be comng nore into
conpliance with the character of the rest of the area,
whi ch obviously isn't detrinmental to the zoned district

that it's in. It certainly isn't detrinmental to the
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public good. I don't see anything arising in the
evi dence that would indicate that it would be.

So that summation, | find that it does
neet the test for the variance, but |let me have others
speak to it.

VICE CHAIR M LLER M. Chairman, | think
that you covered a | ot of ground, so let nme see what |
can add to that. First of all, | think that there is
a Court of Appeals case, the Glnmartin case, which
really speaks to this situation and that case actually
al so involved a carriage house.

In putting this in context, with respect
to the first prong, the uniqueness prong, the courts
were saying that the rational e behind the uniqueness
test is that difficulties that are common to or affect
an entire neighborhood or a substantial portion are
properly addressed by seeking anendnent of the
regul ati ons thensel ves fromthe Zoni ng Comm ssi on.

So | think that when we're | ooking at this
pi ece of property, we have to say well, if we grant a
vari ance here, does that nmean that so many other
properties are just like this and that, you know, they
all should get that relief, in which case we would be
anmendi ng the regul ati ons.

And in | ooking at this piece of property,
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| think that it is that confluence of factors that nake
this property wunique, | think, that being the
configuration of the two structures on the property
with the open space in between and that it's a corner
lot, that it's in a Hstoric District, that it's
| andl ocked with a bl ank wall abutting the property and
that it's so small.

And there was no evidence that | recall of
any, if not several, other properties of this type on
Capitol HIl. And I think what happened with Ofice of
Pl anni ng when they cane in, they were | ooking at each
factor individually like well, this isn't the only
hi storic property or this isn't the only property that
doesn't have alley access or this isn't the only
property that has |ike three small bedroons, etcetera,
instead of putting it together with the confluence of
factors, which has been held to be wvalid for
consi deri ng uni queness.

Wth respect to the practical difficulty,
there was certainly evidence that conpliance with the
area restriction would be unduly burdensone. | al so
want to just back up just a little bit and say that a
ot of information came out during the hearing. And
then after the hearing, the applicant also addressed

the test for the variance nmuch nore thoroughly than in
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the original application.

| think they nade a strong case that they
cannot use the property efficiently or to serve their
needs with their famly in the configuration that
exists, and that other changes either would be
precl uded by historic regul ations, so they didn't make
that case definitively, but they certainly would be
bur densomne, the ot her options that woul d be denol i shi ng
the carriage house, so that they could then build
something right next to their house or adding a third
story.

Bot h seemunl i kel y, though t he HPRB hasn't
necessarily ruled on that, that they could do either
one in a Historic District. But even w thout reaching
that question, that certainly to ne rises to the | evel
of unduly burdensone. And the court has said that
certain factors for determining what's unduly
burdensome -- well, certainly, that it's up to the BZA
to make that judgnment, and that increased expense and
i nconvenience to applicants are certainly proper
factors. So, in this case, | think that they have nmade
a strong showi ng that it woul d be unduly burdensone and
a practical difficulty.

Wth respect to no substantial detrinment,

the last prong, to the public good, we didn't hear any
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evi dence of adverse inpact on neighbors and, in fact,
we heard evidence that this would be an inprovenent
and, as you said, nore in character actually with the
nei ghbor hood.

So for that reason, for those reasons, |
think that the variance test has been net.

CHAI RPERSON GRI FFI S: Excel | ent. Thank
you. Qhers, anything else? Yes, M. Mnn?

BOARD MEMBER MANN: | would add that |
certainly agree with Ms. MIller's analysis. | al so
think, just as a side note, it's interesting that |
think the applicant's case was actually strengthened in
this particular case by having gone to HPRB first
because it did contribute nore definitively to the
uni queness of the property.

CHAlI RPERSON GRI FFI S: Good. Very wel .
| s there proposed action?

VICE CHAIR M LLER: | just want to make
one nore point. | was just |ooking over my notes and
in giving Ofice of Planning the great weight that we
do with respect to addressing their concerns, one of
t heir argunments about the practical difficulty test was
that well, the applicant can use the carriage house for
some purpose, like they are using it now as a rental,

and | believe that that is not the test, that you can
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use property for anot her purpose when we're consi deri ng
an area variance, that the test is really that thereis
a real practical difficulty to the applicant.

And in this <case, there is a rea
practical difficulty to using it in a way that is
efficient for its famly. So | don't think that that
is determinative, that the fact that it can be used for
anot her purpose defeats this practical difficulty test.
So | just wanted to add that for the record.

CHAI RPERSON GRI FFI S: Excel | ent. It is
interesting, all those put together, because | think
you're exactly right interns of the fact that we don't
need to and we don't require in an area variance to
show that it cannot be used for anything else or in
anot her way.

And it's interesting that the zoning
district that was put upon this two-story building
allows, by matter-of-right zoning, additional height,
you know, additional stories, additional densities
allowed here, and how it's massed on this site is
what's presented to us. And then we need to eval uate
whether there is a unique aspect and whether it's
practically difficult and conpliant with all of the
area requirenents.

It is not, as you said, that boy, you
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coul d do sonmething totally different or you coul d nove,
you know? That's not a test that we need to concern
ourselves with, but that we should look at what is
proposed, what is in front of us, and that's what we
need to take up. And | think you' re absolutely right
in bringing that to a point, that we are very cl ear on
the test that has to be net and how it is to be net.
kay. Anything el se then?

VICE CHAIR M LLER At this point then, |
woul d i ke to nove to approve Application No. 17313 of
Edward Ertel and Jennifer Squires, pursuant to 11 DCWVR
section 3103.2, for a variance fromthe | ot occupancy
requi renents under section 403, and a variance fromthe
nonconformng structure provisions wunder section
2001.3, to allow an addition to a single-famly row
dwelling in the R4 District at prem ses 924 G Street,
S.E., Square 949, Lot 33.

BOARD MEMBER MANN:  Second.

CHAI RPERSON GRI FFI' S:  Thank you, M. Mann.
Speaking to the notion, M. MIller, any additional
del i berative conmments?

VICE CHAIR M LLER: No, | think | have
spoken to it.

CHAI RPERSON GRI FFI'S:  Good. M. Mann?

BOARD MEMBER MANN: | have not hi ng furt her
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to add.

CHAI RPERSON GRI FFI S: Excel | ent. W do
have a notion before us and | absolutely agree with all
t he del i beration that has happened and, obviously, wll
be supporting the notion. So with that, we do have a
notion before us to approve the variance. |t has been
seconded. I would ask for all those in favor to
signify by saying aye.

BOARD MEMBER MANN:  Aye.

VICE CHAIR M LLER:  Aye.

CHAI RPERSON GRI FFI'S:  Aye. And opposed?
Abstaining? Very well. M. My?

MR MOY: Yes, sir. The Staff would
record the vote as 3-0-1 on the notion of Ms. Mller to
approve the application, seconded by M. Mann. W have
no participation froma Zoni ng Conm ssi on Menber. Al so
in support of the notion, of course, is the Chair, M.
Giffis.

W al so have an absentee ballot from M.
Etherly and his vote was to approve the application,
whi ch would give a final vote of 4-0-1 to approve the
appl i cation. Staff notes that there was no party
status in this case. The ANC-6B had voted no
obj ections to the variance application.

Wuld Staff care to waive for a summary
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order or a full order?

CHAI RPERSON GRI FFI'S:  Di scussing with the
Board briefly, I don't see a reason why we would not
wai ve our rules and regulations and issue a sunmary
order on this case. Unless there's other conments on
that, why don't we nove ahead and issue? Yes?

VICE CHAIR M LLER: WAit a m nute.

MR MOY: Staff would also note for the
record that the Capitol Hill Restoration Society,
Exhibit 22, had voted to oppose the application,
al though they are not granted party status for the
record.

VICE CHAIR M LLER Ri ght. | was just
noting that Ofice of Planning didn't support it. |
just wanted to doubl e check what they stated.

CHAI RPERSON  GRI FFI S: Af ter gr eat
del i beration by the Board, M. My, | think, obviously,
what we're looking at for clarity is issuing sunmary
orders lends itself to a great degree of efficiency,
adm nistrative efficiency, as they don't take as | ong.
However, the Board has a couple of concerns in this
case, nost inportantly the fact that the Ofice of
Pl anni ng, al though we didn't request themto, they did
not supply a supplenentary report based on the

addi tional information that was provided.
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So the point being we still need to, |
believe, address their concerns in their original
report, and | think we can easily and adequately do
t hat as we have done in our own deliberation now. But
it probably and it should be addressed in the issuance
of the order, neaning we need to issue a full order on
this case. | would hope that our deliberation and our
notes can provide for an adequate and expeditious
i ssuance of the order, but we wll put it in the
lineup. So with that, let's issue a full order in this
case.

MR MOY: COkay. Staff will conply with
t he Board's w shes.

CHAI RPERSON @RI FFI S: Fabul ous. Very
well. 1s there anything else for the Board's attention
in this Public Meeting this norning?

MR. MOY: Not in the session this norning,
M. Chai r man.

CHAI RPERSON GRI FFI'S:  Very well. If there
is nothing further for the Board's attention in the
Publi c Meeting of the 2" of August 2005, | think we can
adjourn and enter into Executive Session for nost of
the rest of the day. Thank you all very nuch.

(Wher eupon, the Public Meeting was

concluded at 11:16 a.m)
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